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ADVERTISEMENT TO THE IlLEVEN'.a EDITION. 


The merit.:! of this w.oik, s\ '11^ M ' 

Roscob, caiinu' now be '♦oahto*^. The j the pro 

fession Las bt'Oi. cloi ’iv showa bv llio ixr-, ' < i i .uy rapidity 
with which smc c(\ ' o ed tions have been demanded. 

But this dom.“j d r ay '^nderod the task of editor extremely 
difficult. The time avalla^ \e for j>rcparing each successive 
edition for publication bj'S been far too short ; and the number 
of different hands through which the work has necessarily 
j>assed has n.neh i d u otr^ossible to preserve uniformity of 
plan. 

Added to this, the bul«: and variety of the law which has 
been created since the first edition in 1827 is unprecedented ; 
and the difficulty of arranging and digesting the law has been 
greatly increased ’ v the crude and unfiK5ientific form in which 
it has froqiK iitly been cnonciatcd. 

4- 

Most c»t* the cases decidcMl down to the end of Trinity 
Vacation m the present year arc inserted in the body of the 
work : Mic remain lor, together with a few cases of MichaeL 
mas Term, will 1x5 found in the ‘tleenda. 


Df cemher, 1 8Co, 
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ADDENDA ET CORRiaENDA. 


♦_ 

Page 21, line 5 from top, add, “See also Burgess v. WieJcham^ 33 Z. /. 
{Q. B,) 17 ; S B>. dh S» 669 ; Glaphani v, Langton^ 34 L, J. (Q. B,) 46.” 

Page 26, line 9 from bottom, add, “In Lindley v. Lace% 34 X. X ((7. P.) 

7, the plaintiff, by a wHtten agreement, was atUkorised to settle another 
action ; and it was held that be might show that, by a contemporaneous oral 
agreement, it was made an absolute condition of the written agreement being 
performed, that the plaintiff should settle the other action.” 

Page 31, line 28 from top, add, Lindley v. Lcicey^ 34 L, J, (O, P.) 7.” 

Page 66, line 20 from bottom, for “ Qodbold^** read “ Godbolt,]* 

Page 65, after line 2 from top, insert, In an action against a railway 
company for detention of goods delivered to them to be carried, the admissions 
of a servant of the company’s as to the cause of the detention have been re- 
jected ; Great Western Railway Co. v. Willis^ 18 0. B, N. S. 748 ; 34 X. /. 
(C. P.) 195.” 

Page 75, before line 8 from bottom, insert the following paragraph : — 

“ Court Rolls , order to prove the title of a copyholder, the court rolls 
may be produced without producing the stamped copy ; Doe v. Hally 16 Easty 
208 ; or they may be proved by examined copies ; Doe v. MeSy 4 P. d: A (L 
617; B't'eeze v. Homhet'y 14 Sim, 350; or by the stamped copy delivered 
and signed by the steward ; Littlety a. 75 ; 1 Scriven, Copyh, 590 ; Peakey 
Evid, 94. And where an admittance is more than thirty years old, proof of 
the signature of the steward is unnecessary ; Dean and Chapter of Ely v. 
Stewarty 2 A tic, 45 ; Rowe v. Brenton, 3 M, d: R, 296 ; but see Duke of 
Somerset v. FrancSy Fortescucy 43. Whether court rolls of a manor may be 
proved by a copy certified by the steward having them in his custody, under 

8. 14 of Act 14 k 15 Viet. c. 29, is open t# question. A surrender and pre- 
sentment may be proved by the draft of an entry, produced from the muni- 
ments of the manor, and the parol testimony of the foreman of the homage 
jury who made the presentment : Doe v. CaUowayy 6 P. db C, 484. And 
such a draft is admissible though there may have been a subsequent regular 
enrolment ; Ibid, 495. And if the original roll is put in, it may be shown to 
be incorrect by produftng the minute of the steward, or by other evidence ; 
Ibid. 494 : 1 ScriveUy 253. Where a surrender was made in 1774, and there 
was no record of it on the court rolls, the books of the manor containing a 
record of the admission, which recited the surrender, were received as evidence 
of the surrender; R. v. Thruscrossy 1 Ad. dc E. 126. As to the use of a 
copy where the original rolls are lost, see Green v. Proudey 1 Vewtr, 257. 
A presentment in a manor book will not be rejected because part of it has 
been cut off, there being no ground for supposing the mutilation to be frau- 
dulent ; Evans v. Reesy l9 Ad. E. 151. 

“By the Stamp Act, 55 Geo. 3, c. 184, court rolls need not be stamped ; 
but surrenders an^ admittances out of court, and copies of surrenders and 
admittances made in court, must be duly stamped as in the schedule of the 
act : or since 10th October, 1850, the schedule of 13 & 14 Viet. c. 97, unless 
it be a surrender to the use of a will. A surrender out of court may be 
proved by an unstamped copy ; Doe v. ATec, 4 P. Ad. 617. A mere 
examined copy, proved in evidence, requires no stamp ; for the * copy’ men- 
tioned in the schedule means the copy delivered by the stewaM under sect. 33 
of the act ; Doe v. Freemany 12 M. dt W» 344* As between surrenderer 
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and snrrenderee, the court rolls, containing a presentment of a surrender out 
of court, appear to be primary evidence of the surrender, without producing 
the original stamped surrender ; Doe y. Otley^ 12 Ad. dr E. 431. 

Page 81, line 9 from top, for ** 161,” read “ 16.” 

Page 130, line 6 from top, add, **The iudoi-see, without notice, of a post* 
dated cheque payable to bearer, and stamped with a penny stamp, may sue the 
maker; Avstin v. Bunyard, 34 L. J. {Q, B.) 217.” 

Page 157, line 26 from bottom, after 181, add, *‘In Mortimer v. Bell, 
Blich. T, 1865, 14 W, R. 68, Cran worth, C., held that the bidding by two 
persons for the rendee vitiated the sale, and observed that there had been no 
decision of a court of appeal in Chancery upholding the practice of puffing even 
by a single bidder. ” 

Page 157, line 20 from bottom, after ‘‘contract,” add, “There no principal • 
was disclo'ied, and the Court differing in opinion, no absolute judgment was 
pronounced. See the judgment in if v. Wesll^, 34//. J. (Q, ^,) 229; 
ill which it was held that though the sale was advertised as without reserve, 
the auctioneer was not liable, as a reference was made by name to the solicitor 
of the mortgagee by whose direction the sale was represented to be made.” 

Page 175, last line, after “94,” add, McCall v. Taylor, 34 L. J, {<7. P.) 
865; 19 C. B. {N, S.) 301.” 

Page 178, line 29 from top, after “partners,” add, ‘^See also, ex pai^e 
Darlington Banking Company, 34 L. J. {Bank.) 10.” 

Page 206, line 27 from top, after “took the bill,” add, “That case was 
commented upon in Hogg v. Skeen, 34 L. J. {C. P.) 153 ; 18 6^. B. (N. S.) 
426, in which it was held (hat, on a traverse of the acceptance by the de* 
fendants, upon proof that the partner accepting had done so in fraud of the 
firm, and had no authority to accept in the name of the firm, it lay on the 
plaintiff to prove tliat he gave value for the bill.” 

Page 208, line 20 from bottom, after “ consideration,” add, “ and see the 
Bankruptcy Statutes 12 & 13 Vic. c. 103, s. 202, and 21 & 25 Vic. c. 131, s. 
166, and cases post, p. 730.” 

Page 213, line 6 from top, after “the note,” add, “And see Bailey v. 
Edwards, 34 L. J. (Q, B.) 41 ; 4 /?. 5. 761.” 

Page 214, at bottom, add, “In Miller -r, Biddle, Mich. T. lS65, 14 W, R, 
110, the majority of the Court of Exchequer held a nute payable to the payee 
(without order, and therefore not negotiable) by instalments, with a condition 
that the whole should become payable in default in payment of any instalment, 
was within the Statute of Anne, ai^ that the maker was therefore entitled to 
the days of grace ; on the authority of Smith v. Kendal, 6 T. R. 123 ; Oridge 
V. Sherborne, W M. ds IV., 374 ; and Carlon v. Kenealy, 12 M, tS: W. 139 ; 
Pollock, C. 13., dissenting.^’ 

Page 217, line 23 from bottom, after “248,” add, “ And this decision was 
followed in favour of an innocent holder as to a chequg payable to bearer on 
demand, in Austin v. Bnnyard, 34 L. /. (Q. B.) 217.” 

Page 234, line 6 from top, for “ 3 H. dr C. 176,” read “ 3 //. dr C. 209.” 

Page 234, line 12 from top, after “ 288,” add, “In Farnworth v. Hyde, 34 
L. J. (O'. jP.) 207 ; 18 0. B, (N, S.) 835, where a stranded vessel was in 
danger of falling to pieces, and the captain sold her cargo, consisting of timber, 
the expense of forwarding it to its destination being greater than its value when 
forwai^ed, the assured was held entitled to recover for a total loss without 
notice of abandonment.” * 

Page 234, line 19 from top, after 593, add, “ In Kemp v. Halliday, 34 L. J, 
(Q. B,) 233, Blackburn, J., held (Shee, J., dissenting), that where a ship had 
been sunk in deep water with cargo on board, so that it could not be got out 
without raising the ship, the cost of raising was general average to which the 
cargo must contribute ; aod in such a case, in order to ascertain whether a ship 
is a constructive total loss, the sum to be contributed by the cargo as general 
average must be taken into account ; and if, after deducting that sum, the 
remaining cost of raising, together with the cost of repairs of the ship, is less 
than her value when repaired, the ship is not a total loss. This case is now 
pending in the Exchequer Chamber,” 
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Page 234, line 16 from bottom, after “225,” add, “And see Famworik ▼. 
Hyde, 34 L. J, {C. P.) 207 ; 18 C. B. {N. S.) 835.” 

Page 237, line 24 from bottom, after “651,** add, “A similar principle 
■was adopted in Tobin ▼. Harford, 32 L. J, (C7. P.) 134 ; affirmed in Ex. 
Ch., 34 A. /. (C. P.) 37 ; 18 C, B. (N. S,) 528.” 

Page 240, line 7 from bottom, after “ 408,’* add| “ If the master load contrary 
to the statute without the knowledge of his owner, the owner may recover 
on an insurance of freight ; WUson v. Ranhin, 34 L, /. (Q. P.) 62 ; affirmed 
in Ex. Ch. after Mich. T. 1865.” 

Page 241, line 10 from bottom, after “204,” add, “34 L. J, (Q. B.) 21.” 

Page 244, line 20 from top, after ^*77,” add, “As to the construction of 
a policy against injury from external violence, see Fitton v. Accidental Death 
Insurance Co., 34 A. J. (G. P.) 28; 17 C. P. (N. S.) 122. 

Page 245, line 19 from bottom, after “note,” add, “A damage sustained 
by atmospheric concussion caused by an explosion of gunpowder at a distance, 
is not a damage insured against in a policy against loss occasioned by fire ; 
Everett v. London Assurance Co., 34 A. J. (G. P.) 299.” 

Page 254, line 13 from bottom, after “ Commission'^ add, “So decided in 
Bachhome v. Hall, 34 A. J, {Q. P.) 141. Three persons carried on the 
business of shipbuilders under the names of ‘ Gi. W. and W. J. Hall.’ 
No person of that name had been in the partnership f<^ some time, and 
the plaintiff and defendant being both aware of the constitution of the part- 
nership, the defendant gave the plaintiff the following guarantee, — * In 
consideration that you have at my request consented to open an account with 
the firm of G-. W. and W. J. Hall, shipbuilders, 1 hereby guarantee the 
payment to you of the monies that at any time may become due not ex- 
ceeding £5000.* Held, that the guarantee ceased on the death of one of the 
partners, as a contrary^ intention did not appear by necessary implication, 
or from the nature of the firm ; aS, O.” 

Page 256, line 13 from bottom, after “96,” add “34 A. A. (C» P.) 105 ; 
17 0, P. (N. S.yiOS.'' 

Page 264, line 12 from top, after " 337,” add, “ 15 C. B. (N, S.) 173.” 

Page 274, line 11 from bottom, after “74,” add, ** Prestwick v. Polty, 34 
A. A. {C. P.) 189 ; 18 C, P. {N, S.) 806. See, however, Green v. Crockett^ 
34 A. A. {Ch,f 606.” 

Page 288, line 21 from bottom, after “299,” add, “ In Kershaw v. Ogden, 
34 A. A. (Ex,) 159 ; *6 H. ds C. 1X1, the defendants agreed to purchase of the 
plaintiffs four specific stacks of cotton waste at so much per lb. They sent 
their own packer with their sacks and their own carts to fetch it ; their 
packer packed the waste in 81 sacks ; 21 were weighed, and loaded in the 
defendants* carts, and taken to the defendants’ premises ; the other sacks 
were not weighed. On arrival of the 21 sacks, the defendants refused to 
accept any of the waste, on the ground it was of inferior quality to that 
purchased ; and it was held that there was evidence of an acceptance aqd 
receipt.” 

Page 289, line 26 from bottom, after “765,” add, “See Smith v. Hudson, 
34 A, A, (Q. P.) 146.” 

Page 291, line 17 from top, after “843,” add, “The letter referring to the 
terms of the contract need not be to the other party to the sale. Thus 
when the defendant’s agent bought for him a mare of the plaintiff, and tbs 
agent wrote to the defendant telling him the purchase he had made of the 
plaintiff (naming him), and the price, and the defendant wrote back saying 
he would send the agent a cheque for the mare ‘ which you have purchased 
for me,* these letters were held a sufficient memorandum ; Gibson ▼. Afo/* 
land, G. P., Mich. T. 1865 ; 14 IT. P. 86.” 

Page'303, line 26 from top, after ** damages,'*^ add, “See Borriee y. Hut* 
ehinson, 34 A. A. (C. P.) 169 ; 18 <7. P. (iV. 5.), 445. On a contract to sell 
cotton of a certain quality at a certain price, to be delivered at a future 
time, the measure of damages for non-delivery is the difference between the 
contract price and the market price at the time limited for delivery ; and the 
buyer cannot recover for his loss of profit which he would have made by car- 

9 
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rying out a re-8^e» at a higher price, made in the interval between the 
contract and the time for delivery : Williams v. Reynolds, 34 L, J. (Q. B,) 
221/’ 

Page 311, line 10 from top, after supra!^ add, “By stat. 23 & 29 Viet, 
c. 80, 8 . 1 , a loan, with a stipulation for interest varying with the profits of 
the business of the borrower, is not to make the lender a partner, or make 
him responsible as such. By s. 2, a contract for remuneration of a servant 
or agent by a share in the profits of the employer’s business is not to make 
the servant or agent responsible as a* partner, nor give him the rights of a 
partner. By sect. 3, the widow or child of a deceased partner, receiving as 
an annuity a portion of the j^i'ofits of the business, is not to be deemed a 
partner, or subject to liabilities incurred by the partnership. And, by sect. 4, 
a person, selling the goodwill of a business, and receiving in return an annuity 
out of the profits, is not to be deemed a partner, nor subject to the liabilities 
of the person carrying on the business.*’ 

Page 312, line 24 from top, after “timber,” add, “See Bullen v. Sharp, 34 
Z. J. {a P.) 174 ; 18 a B. {N, S) 614.” 

Page 314, line 17 from top, after “110,” add, ^*SeeCollingwoodv, BerJeeley, 
15 a i?., N. S., 145.” 

Page 315, line 3 from top, after “Part TIL,” add, “and Ornamental Wood- 
work Co. v. Browse 2 //. O. 63.” 

Page 315, line 18 from top, after “627,” add, ^^UarrUon v. Grady, C. P., 
Mich. T. 1865.” 

Page 318, line 5 from top, after “42,” add, Harrison v, Grady, C, P., 
Mich. T. 1865.” 

Page 327, line 23 from top, after “230,” add, “and Clarke v. Watson, 34 
L. J. (C. P.) 148 ; 18 C, B. {N. S.) 278.” 

Pago 339, lino 9 from top, after “926,” add, “and if the vendor demand 
the money of tbe solicitor before the questiqn as to the title is settled, the 
solicitor is bound to hand it over ; and if he do not, interest may be reco- 
vered against him from the demand ; Edgdl v. Day, C, P , Mich. T, 1865 ; 
14 W. R. 87.” 

Page 341, line 27 from top, after “724,” add, “The defendant, a broker, 
received £800 from the plaintliTs to purchase a certain nuinjper of bales of 
cotton, and he made a contract in his own name for a larger number ; it 
was held that tbe plaintiff could recover tbe money back, as money had and 
received, as tbe consideration had wholly failed, tbe defendant not having 
made a contract upon which the plaintiffs could sue ; Boslock v. Jardine, 34 
Z. J. (Ex.) 142 ; 3//. <k C. 700.” 

Page 355, line 19 from bottom, after “72,” add, “A letter of application for 
a loan till a day certain, not showing on tbe face of it an obligation to repay, 
is not an instrument by virtue of which the debt is payable at a certain 
time ; Taylor v. UoU, 34 Z. J. (Ex.) 1 ; 3 //. C. 452.” 

JPage 365, line 15 from bottom, after “package,” add, “ As to any parcel 
delivered after 30 Sept. 1865, the word Mace* in the section is not to 
extend to machine-made lace ; 28 & 29 Viet. c. 94.” 

Page 366, line 22 from top, after “owner,” insert, “ Where a carrier makes 
one contract to carry by land and sea, and goods are lost on tbe land journey, 
the carrier is within the protection of the Act ; Le Conteur v. London wnd 
SotUh-Westem Railway Co. {Q. B.), Mich. T. 1865 ; 14 W. R. 80.” 

Page 871, line 8 from bottom, add, ** Hodgman v. Midland Railway Co, ; 
affirmed in Ex. Ch. j Kast. T. 1865 ; 13 W. R. 768.” 

Page 373, line 6 from bottom, after “96,” add, Rtee v. Baxendede was 
much discussed in O^Haitlan r. (^wt Western Railway Co., 34 Z. /. (Q. B.) 
154. In which it was held that, in an action against a carrier for the loss of 
a x>arcei of goods, the measure of damages is in general the market value of the 
goods at the place and time at which they ought to have been delivered ; and 
if there is no market for the sale of such goods at the place, tbe jury must 
ascertain their value by taking their price at tbe place of manufacture, 
together with the cost of carriage, and allowing a reasonable sum for importer’s 
profits.” 
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Page 375, line 11 from bottom, after ‘*308,’* add, “Ze Conteur v, London 
and SovUh- Western Railway Co. (Q. i?.), Mich, T,, 1865; R. 80.” 

Page 376, line 23 from botlom, after “ 385,” add, “ Nor are title deeds and 
money for use in certain causes in which the plaintiff was engaged as an 
attorney ; Phelps v. London and North’ Western Railway Co., 34 Z. /. {0. P.) 
259.” 

Page 382, line 14 from top, add, “As to accord and satisfaction in actions 
for defamation, see infra, p. 525.” 

Page 385, add, after the reference to the case of Lee v. Jbne«, “Affirmed 
in Ex. Ch., 17 C. B, (N. S.) 482; 34 Z. /. (C. P) 131.” 

Page 389, line 23 from bottom, add, “A female infant, who has no property 
of her own to settle, may contract with a solicitor for the expenses of 
marriage settlement ; Helps t. Clayton, 34 Z. J. (G. PJ) 1.” 

Page 396, line 2 from top, add, “But there is no authority for the rule 
which has been sometimes laid down, that an executor may bring an action 
after the time limited by the statute, even although the testator has not 
commenced an action, if he bring it within a reasonable time ; Penny v. 
Brice, 18 C. Z., N, S,, 397.” 

Page 396, line 6 from top, add, “The accommodation acceptor of a bill of 
exchange was sued upon it by the holder, whereupon he paid it, and sued the 
person for whose accommodation he accepted for money paid to his use. It 
was held, that he might do this within six years after payment of the bill, 
though more than six years after the bill became due; Angrove v. Tippett, 11 
Z. T., N S., 708.” 

Page 414, line 8 from bottom, insert, **See as to the operation of a com^ 
position deed under the Bankruptcy Acts as a release, infrd, p. 738.” 

Page 436, at bottom, ‘‘Defendant was lessee of a house, and plaintiff rever- 
sioner. Before the end of the lease the plaintiff arranged with a third person, 
by an agreement which was not binding, that he should have a lease at the end 
of term, upon condition that he pulled down and rebuilt the premises. In an 
action by the plaintiff on the covenant to repair, it was held that this arrange- 
ment ought not to be considered by the jury, and that the judge was not bound 
to direct them to give only nominal damages ; Rawlings v. Morgan, 34 Z. J. 
(G. P,) 184.” 

Page 439, line 21 from top, add, “ The defendant, with power only to 
grant leases in possession, granted to the plaintiff a reversionary lease. The 
plaintiff obtained a fresh lease from the person having good title, and sued the 
defendant on the covenant for quiet enjoyment. The defendant pleaded that 
the plaintiff did not enter into possession under the lease, and that the person 
entitled did not claim the premises or threaten to oust the plaintiff. It was 
held that the first of these pleas afforded no defence, and that the plaintiff was 
entitled to judgment on the other, and that in estimating the damages, the 
plaintiff was entitled to the difference in the expenses and value of the void 
and of the valid Lease ; Lock v. Furze, 34 Z. /. (C. P.) 201.” 

Page 462, line 12 ffom bottom, “A footpath entered by swing gates, crossed 
a railway on a curve at a short distance from a bridge which partially obstructed 
the view of trains. The plaintiff, who was deaf o^one ear, was injured by a 
down train while his attention was attracted by the passing of an up train. It 
was held that there was evidence of negligence by the company, although there 
were no statutory provisions for the safety of foot passengers such as the 
plaintiff ; Bilhee v. The London Brighton Railway, G. B, (N, 5.) 584 ; 
34 Z. J, {C. P.) lS2j, But see Stapley y. The London and Brighton 
Railway, 14 W. R. 132.” 

Page 468, line 6 from bottom, “But in Lee t. Riley, 18 C> B, {N. S.) 722 ; 
34 Z. /. (G» P.) 212, where, through the defect of a gate which the defendant 
was bound to repair, the defendant’s horse strayed into a field belonging to 
the plaintiff, and kicked the plaintiflTs horse : it was held that the plaintiff was 
entitled to recover, as the damage resulted from a trespass fi>r which the 
defendart was responsible.” 

Page 472, line 11 from top, “Where the level crossing between the platforms 
of a railway station was blocked by the train in which the plaintiff arrived, and 
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the plaintiff, following a practice assented to by the company, crossed the lines 
round the end of the train, and in doing so, stumbled over a hamper and was 
injured : it was held that there was evidence of negligence on the part of the 
company ; NickoUon v. The Lancashire and Yorkshire MaUway^ 34 L. J* 
(Ex.) 84.’^ 

Page 472, line 20 from top, “The defendant sent cotton bales to a ware- 
house, where they were insecurely piled under the directions of the warehouse- 
keeper, so that the plaintiff, a ser^nt of the owner of the warehouse, was 
injured. It was held that there was no evidence of negligence on the part of 
the defendant, although those who piled the cotton were in his employment ; 
Murphy Y. Caralli, Z H. <k O. 462 ; 34 L. J. (Ex.) 14.” 

Page 475, line 21 from top, “ The traveller of a brewer, while journeying as 
a passenger by the railway of the defendants, was injured by their negligence. 
It was held that the brewer, not being a party to the contract of carriage, could 
maintain no action against the defendants for the loss of service ; A Itm v. The 
Midland Railway, 19 O. B. (N. S.) 213 ; 34 L. J. (C. P.) 292.” 

Page 477, line 7 from top, “ So it was held that a person in the employment 
of a railway company, engaged in painting a shed on their premises, was the 
fellow-servant of a person who was employed to turn carriages on a turn-table ; 
Morgan v. The Vale of Neath Railway, 33 L. J. (Q. B.) 260 ; affirmed in 
Ex. Ch., Mich. T. 1866.” 

Page 477, line 8 from top, “Plaintiff, a stonemason in the defendant’s mill, 
which had been built a year before under the superintendence of their clerk, was 
injured by an accident owing to the weakness of its foundations. It was held 
that there was no evidence of negligence by the defendants ; Brown v. The 
Accrington Cotton Spinning Company, ‘6 H. ds C. 511 ; 34 L, J. (Ex.) 208.” 

Page 522, line 11 from top, “But in Cowles v. Potts, 34 X. J. (Q. B.) 247 ; 
the plaintiff, trustee of a charity and a farm bailiff, requested 0. to obtain sig- 
natures protesting against plaintiff being compelled to resign the trust. De- 
fendant, when requested by C. to sign, said that he would not keep a big rogue 
like the plaintiff iu the trust. Pressed to give his reasons, he said in the course 
of the same discussion, that the plaintiff had left the ])arish under discreditable 
circumstances, without settling with his creditors. The jury having found that 
there was no malice, it was held that the words were spoken on a privileged 
occasion.” 

Page 525, line 27 from top, ‘'Where a railway company stated in a notice 
that the plaintiff had been fined, with an alternative of three weeks’ imprison- 
ment, when the period was really fourteen days : it was held that it was a 
question for the jury whether the libel was substantially true ; Alexander v. 
The North Easte^m Railway, 34 X. J. (Q. B.) 152.” • 

Page 659, line 20 from top, after “entry,” add, “So of an assignee of a 
term ; Ryan v. Chapman, 14 Q. B. 73 ; 18 X. J. (Q. B.) 270 ; Harrison v. 
Blackburn, 34 X. J. (C. P,) 109,” 

Page 564, line 23 from top, “See Lee v. Riley, 34 L.^J. (C. P.) 212.” 

Page 685, line 34 from top, “ A cattle dealer, by bill of sale, assigned to tbo 
defendant all his effects then being or thereafter to be upon or about his dwell • 
ing bouse. The bill of sale also contained a power for the defendant, if a sum 
of money were not paid by the assignor, on demand, to enter the house and 
distrain the goods there found. It was held that a demand on the wife^of the 
assignor was not sufficient to justify the defendant in distraining goods brought 
into the house after the bill of sale ; Balding v. Bead, 34 X. J. (Ex) 212.” 

Page 614, line 7 from bottom, after “346,” add, “Where a man enclosed waste 
Iand| and died after he had been in possession less than twenty years, the heir 
of the person to whom he had devised it, was held entitled to maintain eject- 
ment against a person who had entered upon the land, and could not show title 
or possession prior to the testator ; Asher v. WhiiloclB, Q. B., Mich. T.‘1865 ; 
14 W. R. 26.” 

Page 733, line 6 from top, after “ 189,” add, “ 34 X. J. (Bank.) 46.” 

Page 733, line 16 from bottom, after ^^Turquand v. Moss,** add, “ WhU^ 
taker v. Lowe was affirmed in Ex. Ch,, after Mich. T. 1866,” 

Page 738, line 4 from top, after “ 361,” add, “34 X. /. (Ex.) 217.” 
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Page 738, line 24 from top, after “844,” add, “34 L. J, (Ex,) 193.’' 

Page 739, line 12 from bottom, after “258,” add, “To an action by the 
trustees under a deed of composition, it was held no answer that, before notice 
of the deed, the defendant had paid the amount of the debt under a garnishee 
order, if the deed was registered before the payment ; Wood y. Dunn, Q, J5., 
Mich. T* 1865 ; 14 W. It. 84. So to action by the i^rustees, the defendant 
may plead a set-off for rent accrued due before registration, though after 
execution of the deed ; Stranger r. Miller^ Ex*f Mich. T. 1865 ; 14 IF. jB. 
108.” 

In addition to the cases cited on composition deeds, the following oases may 
be added as decided in the Q. Mich. T. 1865 : — Buvelot y. MUIm, 14 
W, R.y 98 ; Haeelgrove v. Houae^ 14 IF., R. 128 ; Bond y. Weston^ 
European Central Railway Vo. y. Weatall^ not^yet reported. 
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A DIGEST, &c 


PART I. 


EVIDENCE IN GENERAL. 

mODirCTION OF DOCITMENTS. 

When necessary. 1 It is a general rule of evidence that the contents 
of a written document cannot be proved in any other manner than by 
the production of the written document itself. 

There exist certain cases of a special character, in which the appli- 
cation of the rule is^dispensed with, which will be noticed presently ; 
otherwise, the application of it is extremelj^ strict. 

It is necessaiT to notice some of the decisions in order to show the 
class of cases which falls within the rule and the exceptions to it. 

In trover to recover a written instrument the general nature of it, 
so far as is necessary to prove its existence and identity, may be shown, 
without producing it ; Bucher v. Jarratt^ 3 (S* P, 143 ; How 

V. Hall, 14 East, 275 ; the particular terms of the instrument not 
being in dispute. So payment of money is constantly proved orally, 
though a receipt has been given; Itamhert v. Cohen, 4 Esp. 213. 
So where the fact to be proved was, that a certain person occupied land 
so as to gain a settlement under the 13 & 14 Car. 2, o. 12, it was held 
that, although there was a written demise, the mere fact of ocoupation 
might be proved by parol; B, v. Holy Trinity, 7 B. C. 611; 1 
P. 444. But ike parties to the lease, the amount of rent, and 
the terms of the tenancy, can only be shown by the writing; Ib.; 
Strother v. Barr, 6 Bing. 136 ; P. v. Merthyr Tydvil, 1 P. ^ Ad. 
29. So the landlord cannot prove the amount of rent due with- 
out nroducing the written lease, if there is one ; Augustien v. 
Chatlis, 1 Ex. 279. Nor can he, under similar circumstances, prove 
that he was the person who let the tenant into possession ; Doe v. 
Harvey, 8 Bing. ^9. Where a written demand to deliver up certain 
goods was served on the defendant, and he was at the same time on^jr 
required to do the same thing, it was held by Lord EUenborough at 
JNfisi Frius, that, in order to prove conversion, the oral demand might 
be relied on, and that the written one need not be produced ; Smith 
V. Young, 1 Camp. 439. In Alderson v. Clay, 1 Stark. 405, the de- 
fendant was proved to have acted on several occasions as chairman of 
the meetings of the 0*. and F. Waterworks Go., the members of which 
were associated under a private deed of partnership, and a witness 
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also stated that the defendant was a proprietor ; Lord Ellenborough 
held that^ to establish the fact of the defendant being a member of the 
society, the deed of association need not be produced. Where it is 
necessary to prove a marriage, the entry in the parish register is not 
the only evidence, but the fact may be proved by the testimony of 
persons who were present and witnessed the ceremony, or, in some 
oases, by reputation ; £!cans v. Morgan^ 2 On an in- 

dictment for an unlawful assembly it was held that the resolutions 
passed at a meeting might be proved by parol, although they were 
read to the meeting from a paper; J2. v. Ilunt, 3 B, ^'A. 560. 

The counterpart of a deed is primary and not secondary evidence ; 
Burleigh v. Stibba^ 5 T. It. 4^65 ; Houghton v. Koenig^ 18 G B. 235. 

A memorandum not intended to be tinal will not in any way 
prevent the introduction of parol evidence of a contract; Doe v. 
Cartwright^ 3 B. 4* A. 326 ; and see Hawkins v. Warre^ 3 B. C. 
698. Where a verbal contract is made for the sale of goods, and is 
put into writing afterwards hy the vendor’s agent for the purpose of 
assisting his recollection, but is not signed by the vendee, the con- 
tract may be proved by parol ; Daliaon v. Stark^ 4 Esjj. 163, The 
defendant gave a verbal warranty of a horse, which the plaintifF 
thereupon bought and paid for. The defendant then gave him the 
following memorandum: — ** Bought of Gt, P. a horse for the sum of 
£1 2s. 6d. — Q. F.” It was held that the plaintiff might give 
evidence of the verbal warranty, apparently on the ground that this 
document was only an informal receipt, and was not intended by 
either party as a memorandum of his obligations ; Allen v. Pink. 4 AT. 
St W. 140. 

In the ease of Whitford v. Tutin^ 10 Bing. 395, it was held that 
a person who accepted an engagement as secretary, under a society, 
on the terras contained in a resolution entered in the society’s book, 
was bound to produce the book in an action for his salary, though not 
a party to the resolution. There it is evident that the hiring was 
expressly upon the written terms, though the writing was not in 
itself a contract. 

The general proposition established by tho cases seems to be that 
a mere proposal, memorandum, private minute, or unauthorised entry 
of one of tho parties, will not exclude oral proof. But where a con- 
tract expressly incorporates, or refers to, a written paper as part of 
its terms, that paper ought to be produced, because then the contents 
of it are in dispute. See Mill v. Nuttall^ C. P., HU. 1864. 

• If, in an action for work and labour, it appears that the claim is for 
.extras on a written contract, the written contract must be produced ; 
Vincent v. Cofo, Mood. Jlf. 257 j Buxton v. Cornish^ 12 M. St W. 
426. ' But if an entirely separate order be given for the extras, then 
production of the written contract is not necessary ; Beidv. Batta^ 
Mood. M. 413. 

A deolaration stated that the defendant agreed to transfer a farm 
held by him under S. to the plaintiff, upon the terms and conditions 
' under which the same was held by the defendant, and alleged as a 
breach that the defendant did not transfer. The defendant pleaded 
non-assumpsit. It was held that the lease from S. to the defendant 
V need not be produced ; Waliie v. Litteil, 31 X. JT. (C. P.) 100 ; 11 
aAiV:&869. 

If oral evidence of an agreement is offered at a trial, the party 
< desirooe of excluding it may interpose, and ask the witness whether 
^ it was not in writing; and may inquire as to the contents of the 
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writings so fax' as may be necessaxr, to show that it is suoh as to 
render parol evidence inadmissible; Curtis v. Greated^ 1 Ad. ^ E. 167. 

The proper evidence of all judicial proceedings is the production of 
the proceeding themselves ; TheUusson y. Shedden^ 2 N. E. 228 ; 
or some specially authenticated copy of them. It has even been 
held that parol evidence is not aamissible of the day on which a 
cause came on to be tried ; as the proper proof is the nostea ; 
Thomas v. Anslsy^ 6 Esp. 80. But, if the particular day on 
which a trial takes place is material, the record, from which it 
would appear that the whole assizes took place on one day, is not 
conclusive; Roe d. Wrangham t. Herseg^ 8 Wils. 274 ; Whitaker v. 
Wishey, 12 C. B. 52, 21 L. J. {C. P.) 116 ; and perhaps it may be 
doubtful, therefore, whether the alleged decision in Thomas v. Ansley 
would be adhered to, as it seems hardly worth while to insist on the 
production of a document which can give no information on the point 
at issue. Where, to prove that the plaintiff had been discharged 
under the Insolvent Act, it was proposed to give in evidence his ad* 
mission to that effect, Tiord Ellenborough held it insufficient ; Scott 
V. Clare ^ 3 Camp. 236; but see the cases cited post^ tit., ^^Admis- 
sionsP Farol evidence is not admissible to prove the taking of oaths 
required by the Toleration Act, which must appear by the records of 
the court where the oaths were taken ; R. v. Jluhe^ Peake^ N, P. 
Ca. 132. 

Where the deposition of a witness in a case of misdemeanCr was 
taken under 7 Geo. 4, c. 64, s. 3, and the plaintiff in an action 
against the witness offered parol evidence of an admission made by 
him in such deposition, the court held such evidence to have been 
rightly rejected ; Leach v. Simpson y 5 M. W. 309. See, ae to how 
far the return of the magistrate is conclusive, Rose. Cr. JBV. 6th cd. 
p. 64. 

It does not necessarily follow that, because the written memoran- 
dum is the exclusive evidence of a contract between the parties to it^ 
that it should be so, if for any reason it becomes necessary to inquire 
into its nature in a dispute between other persons, as for instance 
between two parishes in a settlement case as to the terms of a pur- 
chase, or a deed of apprenticeship. This is ft question which deserves 
to be, but has not yet been thoroughly examined. 

lloiv procured.^ The production of written documents is procured 
by serving the person in whose possession or control the documents 
are with a WTit, ordering him to appear and produce the docu- 
ments, called a subpoena duces tecum ; or, if he be a party to the 
cause, with a simple notice to produce them. The consequences of 
a party disobeying a writ of subpoena duces tecum are precisely the 
same as those of disobedience to a writ of subpoena ad testificandum. 
The consequences of disobeying a notice to produce are of a very 
special kind, and very special rules have, consequently, been made as 
to the service of that notice, which will be considered, infrd^ P* II9 
when we come to consider what those consequences are. 

When dispensed ioiih—loss or destruction of document.^ The most 
obvious exception to the rule which requires the production of a 
written instrument, is where the document is lost, or has ceased to 
exist, and therefore cannot be produced. 

Where secondary evidence is offered in cott8ei|uence of the loss or 
^destruction of a written instrument, it must bb shown to the salu- 
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faction of the judge that diligent search has been made in those 
quarters in which the primary evidence was likely to be procured. 

Where a licence to trade had been returned to the secretary of 
the governor who had granted it, and the secretary swore that it was 
his custom to destroy, or put aside such licences as waste paper, and 
that he supposed tnat he had dealt with the licence in question in 
the same manner as other licences ; that he had searched for it, but 
had not found it ; the court held the loss sufficiently proved ; Ken^ 
sington v. IngliSj 8 East^ 278. 

It is a very different thing whether the subject of inquiry be a 
useless paper, which may reasonably be supposed to be lost, or 
whether it be an important document, which the party might have 
an interest in keeping ; ” per Abbot, C. J., in Brewster v. Sewell^ 3 
JB^ A ^ 296. That was the case of a policy of insurance against 
fire which had been effected about seven years before, and which 
became useless on account of a second policy afterwards effected. 
All the judges (Bayley, Holroyd, and Best, JJ.) affirmed the same 
principle as that stated by the Lord Chief Justice. See JR. v. East 
Farleigh^ 6 Doiv, 72//. 153 ; Gully v. Bishop of Exeter^ 4 Bing. 298. 

In a question of settlement it was proved by the respondents that 
the pauper was apprenticed thirty years previously to one 1?\, by a 
deed of only one part, which when executed was carried away by F. 
The pauper served F, about a year, when tho latter failed and gave 
up business, and passed the remaining years of his life in a lodging 
with his wife. At tho time of F.’s failure one S., an attorney, had 
the management of his affairs, and the custody of all his books and 
papers. Inquiry was made of S., who said he had searched soon 
after the failure, and had found no indenture. It did not appear 
that he had the custody of the papers at the time of the inquiry. F. 
himself was dead, but no inquiry was made of his widow, or any 
other person. Lord Tenterden said that it was useless to inquire of 
the widow, but no formal judgment was given on this point, the 
order of sessions being quashed on another ground; 72. v. Piddle-- 
hinton^ 3 B, Ad, 460. If this is to be taken as a decision, it is 
rather a strong one. 

In 72. V. Bawden^ 2 Ad, E, 156, a pauper was oalled, who 
stated that a short timo before her husband died, and during the 
illness which terminated in his death, she had some conversation with 
him about his indentures, and that he said he had got them away 
from his master after the end of his apprenticeship, and had carried 
them in his breeches pooket till they were all to pieces. There was 
no evidence of any further inquiry. This was held insuffioient, but 
it is not quite clear how far the court were infiuenoed by an objection 
taken that the conversation was inadmissible ; though that objection 
appears not now to be tenable. Infrdy p. 5. In 72. v. Stouroridge^ 
% E. ^ C, 96, it was proved by the mother of the pauper that about 
twenty-four years ago she received some money from the overaeers of 
the respondent parish to put her son out apprentice, and tnat she 
aooordingly apprenticed him to one C, of tho parish of B., who was her 
brother-in-law ; that the indenture was signed by her, by the pauper, 
by the master, and by the man who filled it up ; and that she gave 
the indenture to one N., t^e wife of a market gardener who attended 
the^ market held in the respondent parish, in order that she might 
deliver it to the overseers there ; and that it was directed to the 
overseers : N. and her husband were both dead, but inquiry had been 
made of the executor of N7s husband, who said that no suoh paper 
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had come into his hands ; and it was also proved that search had been 
made in the parish chest of the respondent’s parish, and that it was 
not there. It was held that secondary evidence was admissible. See 
also R. V. Hinchley^ 32 i. J. (ifef. C.) 158. 

In another case it was proved that, in cases of misdemeanor, on 
depositions being taken before a magistrate, it was the praotice to 
deliver them to the clerk of the peace or his deputv. It was also 
proved that in the case in question the grand jury had thrown out 
the bill, and that in such a case it was the practice to throw the 
depositions away or destroy them as useless. Very slight evidence 
of search by the clerk of the peace himself was given, and his deputy 
was not called. But the court held that, taking the practice into 
consideration, sufiBcient appeared to render parol evidence of the 
contents of the depositions admissible, and that it was not necessary 
to call the deputy, as it was his duty, if he had received the deposi- 
tions, to deliver them to his principal ; Freeman v. Arhelly 2 
C. 495. 

When the person to whoso possession the instrument is traced, is 
alive, it has in some cases been held that he ought to be called, and that 
answers to inquiries made of him are not admissible ; JR. v. Benio^ 7 
B. a 620 ; R. v. Castleton, 6 T. R. 236. But all the recent 
decisions are in favor of the admissibility of such answers, in order 
to satisfy the judge whether the search has been sufficient ; R, v. 
Kenil worthy 7 Q. B, 642; /?. v. Saffron Hilly 1 F. ^3; R. v. 

Braintree, 28 i. J, (M. C,) 1 ; 1 -B. 51. 

A constable, who levied under a warrant of distress issued by the 
defendant, said that after levy ho had deposited the warrant in his 
office ; he did not know what had become of it ; that he was unable 
upon search to find it ; and that the town-clerk had access to his 
office. It was held that secondary evidence of it was admissible ; 
FernUy v. Worthington, 1 M. ^ G, 491. 

A cheque drawn on account of a parish was delivered to tho 
defendant, who was then paying clerk of the parish ; it was shown 
that the bankers of tho parish, on the same day, paid the cheque, and 
that their custom was to return the paid cheques to the paying clerk, 
who deposited them in an apartment in the workhouse ; the de- 
fendant was no longer in office as paying clerk, and his successor was 
not called; a witness stated that ne had made application to him 
for an inspection of the cheques, and that he had handed him several 
bundles, which the witness looked through without finding the 
cheque in question ; it was held that secondary evidence of the con- 
tents of the cheque was admissible ; M^Oahey v. Alston, 2 M. W. 
206. In Pardoe v. Price, 13 M, Sc W, 267, a search for a security 
given to one K. in an attorney’s office, where the papers of K. and 
of his executrix were deposited, was held to be sufficient to let in tlie 
secondary evidence. 

If Afe several places of probable deposit, all should be 

searched. Where a conveyance of freeholds and leaseholds in trust 
was alleged to lost, and one of the trustees and the heir of another, 
dece^ed, neg^atived possession of it, it was held insufficient, and that 
inquiry ought also to have been made of the executor of the deceased 
trustee as to who had taken possession of his papers ; Doe v. Lewis, 
11 C, J?. 1035 ; 20 X. J. (C. P.) 177. And where there were dupli- 
cate instruments executed, a search for both is necessary; JB. y. 
Castletofi, 6 7. J2. 236. 

• In Doe d. Phillips v. Morris, 3 Ad, <§• X. 46, a witness who had been 
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called by the defendant was orosa^-examined by counsel for the plaintiff, 
as to whether he had not prepared a will for a certain person. He said 
Tm had, end that the testator had signed it, and that he had witnessed 
it ; and that after the testator’s death it was delivered to his widow 
whom the defendant had married. The counsel for the plaintiff then 
proposed to ask questions as to the circumstances attending the exe* 
cutfon/ but they were not allowed, on the ground that the will itself 
ought to be produced, or its absence accounted for. No notice to 
produce the will had been given, and it does not appear from the 
report that any evidence to show that the will was lost or destroyed 
was actually tendered, although subsequently, upon argument in the 
court above, counsel stated that the plaintiff" was prepared with such 
evidence, and the case was argued on the assumption that such evidence 
could have been given. The point decided was that the ruling at the 
trial that the proposied questions could not be put was right ; but the 
judgments of the court also affirm as a general proposition, that in all 
oases, whatever be the circumstances, where a document is traced into 
the hands of the adverse party, notice to produce it must be given, 
before secondary evidence of it is admissible. 

The objection to the admission of secondary evidence, on the 
ground that there has not been due search for the original, must, 
like all other objections to the admissibility of evidence, be distinctly 
made at the trial* otherwise the court will not entertain it on a 
motion for a new trial ; Williams v. Wilcox^ 8 Ad. E, 314. 

IVTien dispensed with — document held hy a privileged 2)e7*8on.'] If 
the person who holds the document has any privilege which enables 
him to refuse to produce the document in evidence, and he does refuse 
to do so, then the result is the same as if the document were lost or 
not in existence ; Doe d. Gilbert v. Eecs^ 7 3/, W. 102. As to 
the cases in which the privilege exists, see posty tit. Privilege y p. 103. 

When dispensed with — production physically inconvement.'\ If 
from physical causes it be impossible, or highly inconvenient to pro- 
duce a writing, the production may be dispensed with. Thus, on an 
indictment for an unlawful assembly, it was held that the devices 
and inscriptions on the banners carried might be proved by parol ; 
JR. v. Sunty 3 E. ^ A. 66(3. So the inscription on a monument may 
be proved by parol ; Doe v. Cb/c, 6 C. ^ P. 359 ; Sayer v. Glossopy 
2 Ex. 409 ; Mortimer v, Callany 6 M. W. 08 ; Bartholomew v. 
Stephensy 8 C. 4' B. 728. Where a notice was suspended by a nail 
to the wall of an office, it was held that it must be produced; Jones 
V. Tarletony 9 M. *5* W. 675. 

IVJien dispensed with — documents of a public character.'] There 
are certain documents of a public nature, of which, for reasons of 
general convenience, it is thou^t desirable^ not to require pro- 
duotion in private litigation. The production of documents of this 
nature has oeen speciauy dispensed with by numerous acts of parlia- 
ment, and in some oases it is dispensed with by the common law. 
These are so numerous, that they will be noticed in a separate head- 
ipiQ\ See posty tit. Proof of DocumentSy p. 68. 

' There is a peonliarity with regard to this class of oases in which 
production of the original is dispensed with. The matter is not left 
to the ordinary rules which govern the production 6f secondary 
evidence, when that speoies of evidence is admissible (see p, 9), but 
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a special kind of subetitated evidence is required in all cases by tKs 
))ro\ision or rule o*f law which dispenses with the production of thb ' 
instrument itself. This will also bo noticed undef the hcad^g 
already referred to. 

IVTien dispensed toith^contents admtUedJ\ The oral admisiion of 
a party to the suit of the contents of a written document may be 
made at any time, and proved by any person who heard the admissioiti 
and such e\idence may be taken as proof of the contents of the 
Avritten document without production of the original. 

This is a somewhatlax modification of the rule as to the production 
of written documents, and was for a long time doubted, but the cases 
to the contrary must be considered as over-ruled by Slatterie y. 
Pooley^ 6 M, W. 664. See post^ tit. Admissions^ p. 58. ' 

In Ilenynan y. Lester, 31 Z. L (C. P.) 366, 12 C.S. N. S. 781, it 
was held by Willes and Keating, JJ., against Byles, J ., that a plaintiff 
might be asked on cross-examination tno contents of the record of a 
judgment in the county court. There seems to have been some eon^' 
htsion at first as to what passed at the trial, but it 'ultimately turned 
out that Pollock, C.B., admitted the question, on the broad ground 
that the contents of any written dooument whatever might be proved 
by the admission of a paity to the cause, whether in, or out of the 
witness-box ; the counsel for the plaintiff, however, W'ere under the 
impression that the Chief Baron held that the witness was compelled 
to answer the question, but he did not so hold, and Willes, J., in 
delivering the judgment of the Court of Common Pleas, says that 
such a notion was not sanctioned by any members of the court. 
The ]udgmcnt of the majority of tho court, however, does not proceed 
at all upon the ground taken by Pollock, C.B., but upon this ground: 
— that, in order to test a witnesses credit, as Was the ease here, 
whether he be a party to the cause or not, he may bo asked on cross* 
examination the contents of a written document. The dooument 
itself IS, it is there remarked, ex hypothesi inadmissible, before the 
question is jmt ; and, whichever way the answer of the witness mi^ 
be, it is inafnnissible after that also ; because, by a well-known rate 
of law, the answer of the witness is conclusive ; for what purpose, 
therefore, it is asked, should tho document be produced P The answer 
of Byles, J., to this reasoning is, that where the inquiry is as to 
Dig act or default of the witness tending to discredit him, and tho 
law excludes parol testimony because there is a writing, then hdc 
ratione tho writing is admissible, tho law not being so absurd as first 
to require better evidence and then to refuse it. It is remaricable 
that Byles, J., considered the case of Macdonnell v. Evans, 11 C. P. 
930, 21 Z. J, (C. P.) 141, decisive in favour of his view of the law, 
whereas the other two judges dispose of that case, apparently, by tho 
observation, that there the preoise terms and language of the 
ment y^ere necessary to be referred to, in order to answer the question* 
But the reasoning on which those two learned judges rely in tBoi 
principal case would equally apply, whether the precise ternsi, « 
whether the general purport only of tho written document ^fware 
retired to be known* 

On the whole this decision will not probably settle Die *law7Upoir 
the question which it discusses, and which, it is furfh^ !to .tm 
served, was not necessary to he decided in order tb tlDe 

application for a new trial. And upon the general princ^e> ^fifanr 
jaid down by the Chief Baron, and w^hich seems a perfebtlgT tegioiiP 
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deduction from the decision in Slaiicric y. Toolexj^ it decides abso- 
lutely nothing. 

A witness not a party cannot be asked, on cross-examination, the 
contents of a letter in order to test his credit ; Macdonnell v. Evans ^ 
ubi supra ; The Queen^s Case^ 2 E. iS* 286 ; or, per Cresswell, 
J., whether he has been convicted, for the record ought to be pro- 
duced ; Macdonnell v. Evans : see, however, the remarks on this 
dictum in Henman v. Lester^ and "the Common I^aw Procedure Act of 
1854, 8. 24, infrh^ tit, Cross-Examination^ p. 112. 

It is verv common, by express arrangement^ for the parties to 
admit, for the purposes of a cause, that copies of documents are to be 
taken as authentic. This is done in order to save the expense of 
producing the originals. Of course copies so admitted are in every 
respect equally satisfactory, as evidence, as the original documents 
themselves. 

When dispensed with — document in jyossession of a person out of 
the Jurisdiction,'] In Eoyle v. Wiseinan, 11 Ex. 360, 24 L, J, {Ex.} 
160, the majority df the Court of Exchequer expressed an opinion 
that where a document was in the hands of a person who was out of 
the jurisdiction, and it was distinctly proved that all reasonable 
attempts to produce the letter had been made and failed, that 
secondary evidence might be given of its contents. See Brown v. 
Thornton^ Ad, E, 185; infrd; Quitter y. Jorss, 14 C.B, S, 747.. 

When dispensed with — on failure to comply with notice to jyroduce.'] 
If a party to the cause has received notice to produce a document 
which is in his possession, or under his control, and he fails to do so, 
then secondary evidence is admissible of the contents of the document. 

In order to render secondary evidence admissible on this ground, 
it must be proved that the document in question is in the possession, 
or under the control of the person designated, and that sufficient 
notice to produce it has been given to him. The form and other 
requisites of a notice to produce will be considered separ^^ly ; post^ 
tit. Notice to Produce, “ 

The evidence which is necessary to show that the document is in the 
possession of the person designated, or under his control, will depend 
much on the nature of the instrument. Where it belongs exclusively 
to the party, slight evidence is sufficient to raise a presumption that it 
is in his possession. Thus, where a solicitor proved that he had been 
employed by the defendant to solicit his certiheate, and that, looking 
at his entry of charges, he had no doubt the certificate was allowed, this 
was held to be presumptive proof of the certificate having come to 
the defendant’s hands ; Henry v. Eeig\ 3 Camp, 502. In an action 
against the owner of a vessel for goods supplied to the use of the 
vessel, a notice to the defendant to produce the order for the goods, 
which had been handed over by him to the captain, was held 
to be sufficient ; Baldney v. Bitchie^ 1 Stark. 338. So, in an action 
against the sheriff, a notice to him to produce a warrant which has 
been returned to the under-sheriff while the defendant was in office, 
is sufficient ; and it has been held to Aiake no difference that the 
notice was served after the defendant’s year of office had expired ; 
Taj^in y. Aity^ 3 Bing. 164 ; Suter v. Burrell^ 27 L. J. {Ex.) 193 ; 
2 H* N. 867. So also notice to a defendant to produce a cheque 
drawn by him, and paid by his banker, is sufficient to entitle the 
plaintiff to give secondary evidence of its contents, although the 



Secondary Evidence of Documents. 


5> 


cheque may remain in the banker’s hands ; Partridge v. Coates, Ry. ^ 
Mood. 156. If the instrument was in possession of the party at the 
time of the service of the notice, he cannot afterwards voluntarily 
part with it, so as to get rid of the effect of the notice ; Sinclair v. 
Stevenson, 1 C. <5* P, 685, per Best, C. J. But where the plaintiff 
w'as nonsuited in a cause in which he had given defendant notice to 
produce a lease, and afterwards defendant assigned the lease, and on 
a second trial plaintiff* again gave defendant’s attorney notice to pro- 
duce it, and was then told by him of the assignment, it was held 
that secondary evidence was inadmissible ; Knight v. Martin, Qow, 
103. AVhere a paper had been delivered to a third person, under 
whom the defendant justified in an action of trespass, and b^ whose 
directions he acted, a notice to produce the paper, served upon the 
defendant, was held not sufficient to authorise the admission of 
secondary evidence of it ; Evans v. Sweet, Py. ^ Mood. 83. But see 
Pritchard v. Symonds, B. N. P. 254. Where a document is in the 
hands of a person who ho^ds it as stakeholder between the defendant 
and a third party, a notice to produce given to the defendant is not 
sufficient to let in secondary evidence ; Parry v. May, 1 Mood. <$• Roh. 
279 ; for, though it need not be shown that the document is in the 
actual possession of the party, it must be in the hands of some one 
who is bound to give up possession to him ; Ibid. It is said, in 
B. N. P. 254, that “if it were proved that the deed came into the 
hands of the defendant’s brother, under whom the defendant claims, 
a copy ought to be read, even though the defendant have sworn in an 
answer in Chancery that he has not got the judgment.” For this the 
learned author refers to Thurston v. Delanay, Hereford Ass. 1744 ; 
Pritchard Y. Symonds, Hereford, 1744 ; Bartlett y. Gawler, 14 Geo. 
2, K. B. But the statement is rather loose. 

The question whether there is sufficient proof of possession in the 
opposite party is solely for the judge; and where the notice to pro- 
duce has been given by the plaintiff, the defendant may interpose 
with evidence to disprove possession ; and such evidence, being only for 
the information of the judge, gives the plaintiff no reply to the jury ; 
Harvey v. Mitchell, 2 Mood. ^ Rob. 36C. 

secondahy evidence of documents. 

General nature of secondary evidence.’\ It is commonly said that 
there are no degrees of secondary evidence ; that means, that if 
the production of the original document is dispensed with, its con- 
tents may be proved by the same evidence as any other fact is 
capable of being proved, and that no other restriction is laid upon the 
party producing the evidence, as to the kind of evidence which ho shall 
produce^ for this purpose, except that which arises from the risk of 
having it treated as unsatisfactory by the jury. This is what a jury 
would very probably do, and might possibly by a judge bo advised to 
do, if it was x^atent that more satisfactory evidence was available to 
the party than that which he had thought fit to produce; Doe d. 
Gilbert v. Ross, 7 M. ^ W. 102. 

The only exception is where, as in the case of public documents 
already noticed, p. 6, a special kind of secondary evidence is sub- 
stituted for the original. But even in this case, if good reason can 
be^ shown, why neither the original evidence, nor the substituted 
evidence can be produced, secondary evidence of the ordinary kind 
will be admissible ; Tayl. Ev. s. 454 ; I'hurston v. Slatford, 1 SaVc. 
284 ; 3PDougall v. Young, Ry. Jf- Mood. 392 ; Anon. 1 Vent. 257. 

• o 
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Secondary Evidence of DocuntenU, 

Proof of documefits hy copies,'] It is a general custom, especially 
of persons in business, to keep copies of all the more important docu- 
ments relating to the matters in which they are engaged. And there 
is no doubt that a well authenticated copy is by far the most satis- 
factory substitute for the original document. 

But, of course, no copy whatever is admissible in evidence, unless 
its accuracy be sworn to, or there be some presumption attached to it 
from which its accuracy may be inferred ; Fisher v* Samuda, 1 
Camp, 190, It is not necessary to* call the very person who wrote the 
copy ; any person who can testify on oath to the accuracy of it is 
sufficient ; Everingham v. Eoundelly 2 Mood, 4* Eoh, 138. 

Among instances in which copies, though not verified by oath, are 
admissible, are the following : — A very old instrument, purporting to 
bo a copy or abstract of a conveyance, and which for many years had 
gone along with the possession of the land, was admitted in evidence 
without proving it to be a true copy ; B, N, P. 254. A copy of an 
old decree in chancery, establishing certain customs as against 
the lord of the manor, found among the muniments of his successor, 
was held to be admissible, and presumed to bo correct, against the 
SLicoessor, on account of ii.s place of deposit; Price v. Woodhounc^ 
3 Ex, 016. 

But in Doe d. Padtoichy, IVhitcomh^ 20 L, J, {Ex,) 297, 6 Ex, 
001, it was held that a book more than 200 years old, compiled by 
the then steward of tlie manor, and purporting to contain memo- 
randa only of the terms of certain leases and deeds relating to lands 
within the manor, could not bo presumed to bo correct. An old 
ledger or cartulary of an abbey, containing amongst other things an 
account of the several endowments, and found in tho possession of 
the person who had succeeded to part of the abbey estates, was 
admitted as secondary evidence of the endowment, search having 
been made for the original endowment ; Bullen v. Michel^ 2 Price 
399 ; 4 Dow, Pari, Ca, 297. So also in Williams v. Wilcox j 
8 Ad, ^ E, 314, a copy of a grant in an old cartulary seems to have 
been hold admissible as secondary evidence. The memorial of a 
registered conveyance is presumed to be correct against those who 
claim through the x^^rsou who registered the deed; Wollaston v. 
Hakewill^ 3 M, iS’ G. 297. An entry by the plaintiff’s deceased 
clerk in a letter book, purporting to be a copy of a letter from the 
plaintiff to the defendant, is presumed to be correct, proof being 
given that, according to the course of business, letters of business 
written by the plaintiff were copied by this clerk ; Pritt y, Fair^^ 
clougJiy 3 Camp, 305 ; JIagedorn v. Beidy 3 Camp, 377. A copy of a 
letter taken by a copying machine, though still only a copy, will be 
presumed to bo a correct copy ; Nodin y, Murray y 3 Camp, 228 ; B, v. 
Watson, 2 Stark, 129; Simpson v. Thorcton, 2 Mood, ^ Bob, 433. 
Where the plaintiff gavp the defendant notice to produce certain letters 
written by the defendant to a third party, and a letter book containing 
copies thereof, and the defendant consented to admit the copies and 
produce the book ; held that the copies when produced must be pre- 
sumed to be correct ; Sturge y, Buchanan, 10 Ad, §• E, 598. Where 
there are two parts of a written agreement proved to be executed at 
the same time, the one stamped and the oUier un8tamx>ed, the 
unstamped part, if properly verified, is admissible as secondary 
evidence of the contents of the stamped x>ftrt ; WaUer v. Horsfall, 
1 Camp, 601 ; Munn y, Oodhold, 3 Bing, 292 ; Braythwaite y, 
Hitchcock, 10 M, W, 494. 
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Secondary evidence where the original has been atteUedA It has 
been sometimes contended that, if the original document lias been 
attested, the attesting witnesses must be called. But where the 
plaintiff declared on a deed which he averred to be in the possession 
t»f the defendant, who pleaded non est factum^ and at the trial the 
deed was proved to be in the hands of the defendant, who had been 
served with notice to produce : it was held, that on the nonproduotion 
of the deed, the plaintiff might give parol evidence of the contents 
without calling the subscribing witness, although his name was 
known to the plaintiff, and he was actually in court ; Cooke v. 
TanstveUj 8 Taunt. 450. So in debt by the landlord for double 
value ; plea “ no demand ; ’’ the plaintiff, having given notice to pro- 
duce, offered to prove the original demand by a copy in which an 
attestation had been also copied, and to show that the original was 
signed by him ; held, that the j)roduction of the attesting witness 
(though known to the plaintiff) was unnecessary ; Pooie v. IVarrenj 
8 Ad. <5r N. 683. So where notice was given to produce a deed in, the 
defendant's possession, and the defendant at the trial refused to do so, 
the plaintiff was allowed to prove it by a copy without calling any 
attesting witness ; and it was held, that the defendant could not put the 
plaintiff* to a strict pr»>of by afterwards producing the attested 
original ; Jackson v. Allcn^ 3 Stark. 74 ; Edmonds y. Challis^ 7 C. B. 
413. Where the plaintiff* declared on a lost deed, and a witness stated 
that there w'ere subscribing witnesses, but he did not know their 
names, it was ruled by I-.ord Kenyon, that the plaintiff might recover 
without calling them ; Keeling \\ Ball^ Peake Ei\ App. 82. But 
he said that ‘‘ had it appeared who tlicy were, the ]>laintiff* must 
certainly liavc called them ; Ibid, See tit. Proof of Deeds ^ p. 77. 

In an action against an executor, after notice to i>roduce the pro- 
bate, the original wall, produced by the oflioer of the ecclesiastical 
court and indorsed as the instrument on which probate was granted 
to defendant, with the value of the effects sworn to, is admissible 
evidence, secondary if not original, of the contents of the will. 
(rorton V. Dgson^ 1 B. B. 219; IVaite v, Oale^ 2 Dowl. It. 
925. See Proof of Wills, post, p. 81. So, where, on an avowry for a 
freehold rent-charge under a will, the avowant could not produce the 
will under which he claimed, that belonging to the devisee of the 
land, but lie produced the Ordinary’s register of the will ; it was 
held, that this was suflicieut secondary evidence against the plaintiff, 
who >vas liimself the devisee of the laud charged ; B. N, P. 246. 

IfOTICE TO rnoiuTCE. 

Norm of it.~\ The rule formerly Avas that a notice to produce 
might be by parol ; but now by B. (J. Ilil. 1853, r. 161, all notices 
“required by the practice of the court must be in writing; 
and it should seem that a notice to produce is within this rule, at 
least when served on attorneys. It is not easy to say precisely 
to what extent the notice to produce a document ought to define 
it. Several documents are generally required, and the praotioe 
is to include them all in one notice. It is also usual to give some 
particular description of the documents required, but it is better 
to give a general description than to risk giving an erroneous one, 
A notice to produce “ all letters written by plaintiff to defendant 
relating to tae matters in dispute iu this action” has been held 
sufficient, per Patteson, J,; Jacob v. Zee, 2 Mood. ^ Boh. 33. So a 
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notice to produce all letters written to, and received by plaintiff^ 
between 1837 and 1841, both inclusive, by and from the defendants, 
or either of them, or any person in their behalf, and all books, papers, 
&0., relating to the subject-matter of this cause,” has been held 
sufficient to let in secondary evidence of a particular letter not other- 
wise specified ; Morris v. Hauser ^ 2 Mood, Rob. 392, per Lord Den- 
man. In France v. Lucy^ Ry. 4* Mood. 341, it was held by Best, C. J., 
that a notice to produce “ all letters, papers and documents touching 
or concerning the bill of exchange mentioned in the declaration, and 
the bill sought to be recovered,” did not sufficiently describe 
a notice of dishonour sent by the plaintiff to the defendant. But 
this decision is hardly consistent with the more recent one of 
Rogers v. Custance^ 2 Mood. ^ Rob. 179, where a notice to produce 
‘‘ all accounts, papers, and writings in any way relating to the 
matters in question in this case ” was held sufficiently to particularise 
a written account of the work done by the plaintiff, delivered to the 
defendant and admitted by him to be correct ; and on moving for a 
new trial, the court of Queen’s Bench confirmed the ruling. In one 
case where the title of the cause was misdescribed in the notice, it 
was held bad ; Harvey v. Morgan^ 2 Stark. 19. But there were 
other grounds of decision in that case ; and in a later case, where the 
notice was entitled in a wrong court, the Court of Exchequer seemed 
to think that it was not on that account necessarily insufficient ; 
Lawrence v. Clark, 14 M. ^ W. 250, 

Service of— on whom.'] In general it is sufficient to serve the notice 
to produce a document on the attorney or agent of the opposite party ; 
Cates V. Winter, 3 2\ R. 306. Indeed it seems more proper to do so 
where there is an attorney ; Houseman v. Roberts, 6 C. P. 394. 
But notice served on the party is sufficient ; Hughes v. Rudd, 8 
Howl. P. C. 315. Where the attorney has been changed, a notice 
to produce served on the first attorney before the change will entitle 
the party to call for production of the paper ; JDoe y. Martin, 1 Mood. 
Sf Rob. 242, It is sufficient to leave the notice with the servant of 
the party at his dwelling-house ; Feans v. Sweet, Ry. l<f Mood. 83, 
per Best, C. J, 

Service of— when and where.] The proper time and place of service 
of a notice to produce will depend on the circumstances of the case. 
The notice must be such as to satisfy the judge that the party called 
upon to produce the document might by using reasonable diligence have 
done so. Service of the notice upon the wife of the defendant’s attorney 
in a town cause late in the evening before the trial was held insuf- 
ficient ; Roe V. Grey, 1 Stark. 283. So was service by dropping the 
notice in the attorney’s office letter-box late overnight ; Lawrence y^ 
Clark, 14 31. &• TF. 250. But notice to produce a letter served on 
the attorney of the party on the evening next but one before the trial 
was ruled to be sufficient, though the party was out of England ; the 
presumption being that, on going abroad, the party had left with bia 
attorney the papers necessary for the conduct of the trial ; Bryan v. 
W^agsiaff, Ry. ^ Mood. 327. See also AJlalo y. Fourdrinier, Mood. 
^ M. 335 (n). A notice served on the 10th of April, ''the trial being 
on the 14tn, was ruled to be sufficient to let in secondary evidence of 
letters written eighteen years back, and addressed to the defendant, a 
foreigner, at his residence abroad ; Drabble y. Donner, Ry. ^ Mood.. 
47 . A notice to produce certain deeds was served on an attorney in 
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Essex on Saturday, Monday being the commission day : he went to 
Loudon and fetched them : on Monday evening notice was given to pro- 
duce another deed : the attorney said it was in London, but should be 
fetched if the party would pay the expense of the lourney : no offer 
to pay was made, and the trial came on on Thursday : it was held 
that the party could not give secondary evidence of the deed ; Doe 
V. Spittyy 3 S. ^ Ad. 182. Notice served on the attorney at his 
office on the evening before the trial, at half- past seven, was 
held insufficient to let in secondary evidence of a letter in his client’s 
possession ; Byrne v. Harvey^ 2 Mood, <SJ* Rob. 89. By R. G. HU. 
1853, r. 164, amended by R. G. Hast. 1853, services of notices shall 
be made before seven o’clock, p.m., on every day but Saturday, when 
it must be before two, p.m., otherwise it will be deemed service 
on the following day, or on the Monday, respectively. Sed queerer 
if this applies to such notices as the above given at assizes or sit- 
tings at Nisi Prius? In a town case, both party and attorney living 
there, service at seven, overnight, was held sufficient by Alderson, 
B, ; Leap v. Butt^ Car. ^ M. 451 ; Meyrick v. WoodSy Id. 452. 

Notice to produce must in general be served before the com- 
mission day when parties are living away from the assize town; 
I'rist V. JohmoHy 1 Mood. Rob. 259 ; R. v. Ellicombey ib. But 
there seems to be no inflexible rule as to time. Where both 
attorney and client lived in the assize town, a notice served two daya 
before trial, though after the commission day, has been held sufficient; 
Firkin v. Edwards^ 9 C. ^ P. 478 ; and %vhere a paper might be 
expected to be in the attorney’s hands, a notice on him at his office 
the day before the trial of a town cause, may be good ; Gibbons v. 
Poweily 9 C. 8f P. 634. A three days’ notice was held sufficient in 
the case of letters written by defendant to a person in New South 
Wales, where long litigation on the subject of them made it 
presumable that they had been remitted to him in this country ; 
Sturge v. Buchanan, 10 Ad. E. 598. But a notice served on a 
defendant shortly before assizes to produce a letter written to his tirm 
at Bombay, where their only place of business was, was held insuffi- 
cient; Enrensperger v. Anderson, 3 Ex. 148. Service of a notice 
on Sunday is probably bad ; or, at all events, will only operate as 
service on the next day; Hughes v. Budd, 8 Dowl. P. C. 315. 
The notice may be served even after the trial has commenced, if there 
be time to produce before the adjournment day ; Sturm v. Jeffrecj 
2 C. 8c K. 442. 

All the cases prior to Dwyer v. Collins, 7 Ex. 639, ought now to be 
considered with reference to that case. It had formerly been some- 
times thought that the object of a notice to produce a document was 
to inform the opposite party of the intention to use it, but this notion 
was entirely repudiated in that case after full consideration. And it 
was there held that the object of the notice to produce was merely 
to ^ve the party holding the document an opportunity to produce 
it, if he wished, and, in default of his doing so, to enaole the party 
giving the notice to give secondary evidence of its contents. And 
on this ground the Court held that the attorney of one of the parties 
present in court and having the document with him, could be called 
upon, then and there, to produce it, and if he did not do so that 
secondary evidence was admissible^. 

After a new trial is ordered it is not necessa^ to serve fresh notices 
to produce, those served on the former trial being available ; Hope v. 
Beadon, 17 Q. B. 209. 
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Oral Evidence to explain or add to Documenta, 

Effect of refusal to produce after J\ The principal effect of refusing 
to produce a document after notice, is that secondary evidence of it 
is thereby rendered admissible. But the refusal also has the effect of 
preventing the party refusing from himself using the document to 
contradict the secon'dary proof; Eoe v. Hodgson^ 12 Ad^ E, 135 ; 
or to show that there are attesting witnesses who ought to be called ; 
Edmonds v# ChalUsy 7 C. B. 413; or to refresh the memory of a 
witness; per Wilde, C.J., Till Ainsworth^ 1847, MS, 

When secondary evidence t* admissible without,'] There are some 
cases, even where the document is in existence, and where there is 
no difficulty about its production, in Avhich secondary evidence may 
be given of its contents, without a notice to produce ; but these are 
very few. The best known class is that of written notices. It 
is usual in business to make two copies of them,, and to serve one and 
retain the other ; indorsing on the one retained the time and mode of 
service. There can be no doubt that in this case the notice served is, 
strictly speaking, the only injury evidence. But a custom, and not 
an unreasonable one, of admitting the copy, which is almost a dupli- 
cate original, has obtained. There is some little doubt as to what are 
the notices to which the rule extends. It clearly extends to a notice 
to produce documents ; it has also been held to extend to a notice to 
quit, Doe v. Somertony 7 Q, B, 58 ; to a notice of dishonour, Swain 
V. EewiSy 2 C, ]\[, cS* B, 2(51 ; Kine v. Beaumont y 3 B, S' B, 288 ; 
and to a notice of demand of a copy of the warrant pursuant to the 
24 Oeo. 2, c. 44, s. G ; Tory v. Orchard y 2 B, 1\ 39. 

In order to prove the delivery of an attorney’s signed bill of costs, 
it is not necessary to give notice to produce the bill delivered, which 
is itself a notice ; Volliny v. Trewicky G B, Sf See also the 

G & 7 Viet. c. 73, s. 37. 

By the 17 & 18 Viet. c. 104, s. 1G4, a merchant seaman may prove 
the contents of his agreement with the master of the ship without 
notice to produce the original. See Bowman v. 3Ianzelmany 2 Camp, 
315. As to the oases in which the production is dispensed with, see 
suprhy pp. G — 9. 

l£otc 2^^ov€d,] Tlie proof of service of a notice to produce is 
facilitated by s. 119 of tbe Common Law Procedure Act, 1852, which 
provides that an affidavit of the attorney in the cause, or his clerk, 
of the service of any notice to produce in respect of which notice to 
admit shall have been given, and of the time when it was served, 
with a copy of such notice to produce annexed to such affidavit, shall 
be sufficient evidence of the service of the original of such notice, and 
of the time when it was served.” 

OKAL EVIDENCE TO EXPLAIN OH ADD TO DOCUMENTS. 

It is not intended here to attempt the arduous task of reducing to 
accurate principles the decisions upon the admissibility of evidence 
where a written memorandum exists relating to the same transaction, 
but only to tabulate those decisions so as to render them easy of 
reference* 

The rule of law is clear that, where a contract is reduced into 
writing, it is presumed that the writing contains all the terms of it, 
and evidence will not be admitted of any previous, or contemporaneous 
oral agreement which would have the effect pf adding to, ot varying 
it in toy way. 
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This is a rule of evidence at common law. The statute of frauds 
also requires that certain contracts should he iu writing, and there- 
fore, by implication, evidence relating to such contracts which is not 
in Meriting is excluded. In other cases it is the duty of certain officers 
to record, in a manner more or less solemn, what is said or done ; as 
in the case of records of courts of law, or depositions taken before 
magistrates on a criminal charge. How far such authentic memo- 
rials are conclusive is not very w'ell settled, but they are certainly so 
in come cases. It is obvious that evidence might frequently be 
objected to as infringing more than one of these rules, and where 
several objections might be good, it is not always easy to see which 
of the two in a particular case forms the ratio decidendi. The cases 
whicli we are about to consider are those where the decisions have 
been founded, or seem likely to have been founded, on the common 
hiw rule now under consideration. 

Another remark which appears to be useful is this : that although 
the princijdes, upon which the admissibility of evidence in these 
oases depends would appear to be general as regards all written in- 
struments, they have not been applied in a precisely similar manner 
to all classes of cases, 13ut perhaps this may be partly explained in 
the following maimer. Inasmuch as the question is, wliether the 
written memorandum hy its terms excludes the oral evidence, the 
admissibility of the latter is in all cases, to a certain extent, and in 
some exclusively so, a question of interpretation of the written docu- 
ment. And inasmuch as, in analogy to the use of technical terms, 
language, by being constantly used for the same purpose, almost 
always acquires conventional meaning* such (corresponding) groups of 
cases as liave been mentioned naturally arise. In fact there are two 
questions of interpretation to be solved, whenever oral evidence is 
objected to on the ground that it contradicts a written instrument. 
I'irst, the interpretation of the written contract as it stands ; 
secondly, the interpretation of the clause which it is proposed to 
insert by way of addition or explanation, for that is really what is 
done ; and this explains how it is that the same question as that 
which is raised upon the admissibility of evidence is sometimes raised 
upon demurrer. 

Under a system of law, like our own, in which there are scarcely 
any canons of interpretation, and in a country where contracts, espe- 
cially mercantile contracts, are very loosely drawn, a decision as to the 
meaning of one contract is rarely an authority as to the meaning of 
another. 

Bearing these remarks in mind, it will be found that the apparent 
eondiot between many of the Cases may be reconciled. A good 
example of the truth of this remark will be found in the cases of 
Spurtali V. Eenecke^ and Field v. Lelean^ infrd^ p. 21. 

The arrangement of the following abstract of decisions is partly 
founded on such groups as are above mentioned. The arrangement 
<»f each group is also nearly chronological. 

To explain technical language — when admissible, 'I When terms are 
used in a written contract which are not known in ordinary language, 
parol evidence is clearly admissible to explain them. 

But this is comparatively rare ; the more frequent case is of ordi- 
nary words used in a special sense. And it is a clear rule that where,, 
by the custom of a trade, or in a particular locality, words have 
acquired a special sense, parol evidence may be given, to show what 
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that special sense is. The following are instances in w'bich such 
evidence has been admitted. 

Chaurand v, Anfferstein, Peahe^ N. P. Ca, 43, is not a very clear 
case. According to tho report, a letter of the plaintiff’s was shown 
to the underwriter, wherein it was said that the ship was to sail from 
St. Domingo to Nantes in the month of October. She sailed on the 
lUh of that month, but evidence was offered and received by Lord 
Kenyon that the expression, *‘in the* month of October,” was under- 
stood to mean at least not earlier than the 15th; and that if it had 
been known that the ship w’as to sail earlier, the premium would 
have been much higher. It appeared that there was, at the time 
the insurance was effected, a letter in the possession of the plaintiff 
from tho captain, in which he announced his intention of sailing 
between the 5th and tho 10th. The question left to the jury was 
whether there had not been such a suppression of facts as to avoid 
the policy. The jury found for the defendant, and it is said that a rule 
for a new trial was obtained by the plaintiff, and was ^j^scharged. 

In Cochran'v, Retherg^ 3 Ps/;. 121, Lord Eldon allowed the words, 
** to be discharged in fourteen days,” to be explained to mean 
working days, not running days. In Uhde v. Walters^ 3 Canp. 16, 
the action was on a policy of insurance from London to any port 
within the Ealtic : it was held that evidence was admissible to show 
that by mercantile usage, this was considered to include the Gulf of 
Finland. In Robertson v. Money ^ Ry, Mood, 75, the action was on 
a policy of insurance on a ship at and from the termination of her 
outward voyage at New South Wales and Van Diemen’s Land to her 

f ort or ports of discharge and loading in India and tho East India 
elands.” Tho claim was on the freight of a cargo loaded at the 
Mauritius. Lord Gifford held that evidence to show that the Mauritius 
was an East India Island within tho meaning of the policy, was ad- 
missible. In Taylor w, Briggs^ 2 C, ^ P, 625, Abbott, C. J., admitted 
evidence to show that tho word, bale,” in the cotton trade, signified 
a compressed bale. In Studdy v. Sa7id€r8^ 5 J?. ^ C. 628, it was held 
that a contract for tho sale of cyder might be explained to mean tho 
juioe as soon as it is expressed from the apple, and not cyder in the 
ordinary sense. In Smith v. JVilsoji^ 3 B, Ad, 728, evidence 
was held admissible to show that, in an agreement to pay for rabbits 
at the rate of 60/. per * thousand,” a thousand by local usage meant 
1200. In Clayton v. Gregson^ 6 Ad. ^ E. 302, evidence was held 
admissible to show that the word level,” in a mining lease, was 
not used in the ordinary sense of a horizontal plane, but in a sense 
partioular to mines. In JR. v. Mashiter, 6 Ad. E. 153, it was held 
that the words * inhabitants,” in an ancient charter, might be ex- 
plained by local usage ; and this decision is recognised in R. v. 
JDavie^ id. 386, In Spicer v. Cooper^ 1 Q. B. 424, eighteen pockets 
of hops were sold at 100s.” It was doubtful whether this was 
to be read ** at 100s. per pocket,” or without reference to the 
word “ pocket.” But the Court of Queen’s Bench, after taking time 
to consider, thought that in either case evidence was admissible to 
show that 100s. per cwt. was meant. The parol evidence was that in 
the trade suoh a contract was understood to mean 100s. per cwt. 
But no evidence was offered that by the usage of the trade 100s. per 
pocket would mean 100s. per cwt., and the question whether evidence 
to that effect would have been admissible was, therefore, not pro- 
perly before the court. 

In Evans v. Pratt^ 3 Jlf, G, 769, it was held that a person who had 
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agreed to ride across a country ” for a wager was bound to ride over 
all obstructions, and was not permitted to take advantage of an open 
gate, and that it might be shown that such was tho meaning of the 
words ** across a country ” in sporting language. In Grant v. 
MaddoXy 15 M. W. 737, it was held that under an engagement for 
“ three years at a salary of five, six, and seven pounds per week in 
those years respectively,’* it might be shown that the person engaged 
was entitled to be paid during the theatrical season only, and not 
during the whole year. Though the word “month” primarily 
imports a lunar month, it may be shown by usage to mean a calendar 
month ; Simpson y. Margetson^ 11 Q, li, 23. In a contract for tlie 
purchase of “1170 bales of gam bier,” it was held that it might be 
shown that by tho usage of that trade a “ bale ” meant a compressed 
package, weighing about two cwt. ; Gorrissen v. Perrin, 2 C\ 

JV. S. 681 ; 27 i. J. {C. P.) 29. 

Letliulior^s case^ Salk, 443, was one in which the court took 
judicial notice, 'that by the usage of merchants, “warranted to 
depart with convoy,” meant to depart, not from the port of loading 
with convoy, but from such place as convoys are usually taken at. 
This case seems to stand almost alone ; the particular usage must 
generally bo shown by evidence. tit. Judicial Notice^ p. 72. 

To explain technical language — when not admissihle,~\ It may 
perhaps be said with safety that evidence is never, strictly speaking, 
inadmissible to show that words have acquired a special meaning in 
a particular trade or locality ; the doubt rather being whether the 
instrument does not itself exclude the Special meaning suggested, or 
whether the usage is sulBciently established. The case of Cross v. 
lUglin^ 2 B, <5J*. Ad, 100, is a peculiar one. The plaintiffs entered 
into an agreement for the sale of “ about 300 qrs. (more or less) of 
foreign rye of good merchantable quality, shipped on board the Ann 
Elizabeth.** The vessel arrived with 345 qrs. on board, but the 
plaintiffs refused to receive more than 300. The defendant refused 
to deliver less than 345 qrs., and the plaintiffs thereupon gave notice 
that they abandoned the contract, and brought an action to recover 
the price of the rye, which they had already paid. Evidence was 
given by the plaintiffs that, by the usage of the trade, the words 
* ‘ more or less ” in contracts for grain would not include so large an 
excess as 45 qrs. over 300. The jury found for the plaintiffs ; and a 
new trial was moved for, on the ground that the evidence was impro- 
perly received. But it became immaterial to decide that question, 
because the court thought that, if the evidence had been received, 
still it would have been for the judge alone to say what was the 
meaning of the ♦words, and that they could not properly bear the 
meaning which the defendants sought to put upon them. 

Many of the^ cases, which are frequently cited to show that 
evidence of this kind is not admissible, are rather cases where the 
evidence does not on examination turn out really to belong to this 
class at all. Thus, in Lewis v. Marshall^ 7 M, ^ Q, 729, the 
question was as to the meaning of the words “ freight*’ and “ cargo,** 
and evidence as to the meaning of these words in a particular trade 
was given at the trial. After hearing it, Tindal, Cf. J., declined to 
lay it before the jury. The court, which by agreement was to decide 
all questions of law and fact, afterwards held that the contract itself 
excluded the meaning which was suggested by that evidence, not 
.expressing any opinion as to how the judge ought to have dealt with 
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it. ^ They also express doubts whether the evidence amounted iu 
reality to anything more than an expression of opinion by the wit- 
nesses as to the meaning of the words, such opinion not being 
founded on any usage of trade, in which case they say that it was 
inadmissible. In Itohertaon v. Jachnon^ 2 C. JL dl2, "^the qufed|pn 
was as to the meaning of tlie w'ords, “ in time to deliver,” m a 
charter-party. The defendant offered evidence to show that by 
mercantile usage thes«? words had acquired a particular meaning. 
The evidence was admitted, but wholly failed to establish the usage. 

7o* fxjdatfi ievhnical languatje — tnuf/hts and measures,'] Certain 
weights and measures liavo heen fixed by act of parliament, gene- 
rally prolii biting the use of othern under a penalty. The point does 
not seem to have been yet expressly raised whether evidence to show 
that the words were used iu any other sense than that assigned to 
them by the legislature, would be inadmissible. In llockhi v. CooJee, 
'\ T, ii, if 1-1, evidence icas received that the contract was made 
according to a local custom by which the bushel contained eight and 
a half gallons instead of eight gallons. I’ho objection taken was that 
there w’us a variance between the contract, as proved, and the state- 
ment in llio declaration, wdiich was “at \s, 6d, per bushel.” The 
eonrt thought the objection valid. It does not aj)pcar whether tho 
contract was iu writing. It may possibly be, llierofore, that the 
evidence is receivable, though the effect of it would frequently be to 
render the contract illegal. 

Some acts of parliament, as the 6 Will. 4, c. C3, s. 11, define 
certain w^oights and measures, ^dthout imposing a penalty on tho use 
of them ill any other sense, and not rendering a contract in which 
they were used in any other sense illegal ; Jones v. GUeSy 24 L, */. 

2ol; 11 393. Whether or no evidence w’ould bo admis- 

sible in these cases to show tliat the words w^ere used in any other sense 
than that given to them by the legislature, lias not yet been discussed. 

To explain technical lanr/uaffc — times and seasons,] A somewhat 
similar question arises upon the statute, 24 Geo. 2, c. 23, which 
changes tho style. In Farley d. Mayovy tJje., of Canterhury v. 
IFoody 1 Fsp, 198, Jiiinnington on FjecLy 2nd ed,y 129, it w'as held 
by Lord Kenyon that evidence w^as admissible to show that by tho 
custom of the country the word “ Michaelmas,” in a notice to quit, 
meant Old Miohaelinas.” It has been since assumed that this was 
a parol demise ; but as the lands arc stated to have been lield by 
lease from a corporation, this was probably not so. In Foe d. Spicer 
V. Leay 11 Easty 312, however, it was held that evidence was rightly 
received, when offered to show that “the feast of Michael,” in 
a lease under •seal, meant Old Michaelmas. A few days afterwards 
McDonald, C. B,, held at Chelmsford, that a notice to quit at 
“Michaelmas” might be shown to mean “Old Michaelmas;” Foe 
d. Ilinde v. Fince, 2 Camp* 256; and Lord Campbell adds in a note, 
“S. P. ruled by Lord Ellenborough in Foe r. Brookes y at Hertford, 
same assizes, nt audivi*^ No allusion is made in Campbell’s Re- 
ports to the distinotion between leases by deed and otner leases, 
nor does it appear which tho leases w^cre in tho two oases there 
mentioned. In Foe d. Hall v. Bensony 4 B, 4“ -4* 688, the dis- 
tiuotion between leases under seal, and those not so, was taken by 
the Court of Queen’s Bench, and it was held that on a parol demise 
it might be shown that “ Lady Day ” meant “ Old Lady Day.” In 
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pleading, it was held that Martinmas ” must mean ^'Kev 
Mortininas,” oven though followed by the words, “ to wit, the 23rd 
of November,’’ which is the day on which Old Martiiiiuos falls; 
Smith V. Jralton^ 8 235. 

Many text-writers have expressed a general opinion that the 
evidence is admissible, and there can be no doubt that in many 
])arts of the country in letting lands tho old style is inveterately 
retained. 

T"s(if/e (if trades or localities — when admissible,] Somewdiat akin 
to the explanation of technical language is tho evidence of the 
usages of particular trades or localities. Ilut there is this important 
diflercnoc, that w^hereas tho former is only used to put a meaning 
on the \vor<ls of the contract, the latter is used to add something 
to them. Tlio principle on which such evidence is held to bo ad- 
missible seems to he this. It is considered, reasonably enough, that 
jM rsons generally contract with reference to tho usages of the trade 
which they follow, and the locality where they carry on their business, 
and that they intend to bo bound’ by those usages, unless the contract 
expressly excludes such obligation. 

it never seems to have been considered that any difficulty arose out 
of the statute of frauds with reference to this species of evidence. 
So far as that statute is concerned, the question, it seems, may be 
considered in the same light as if the custom wore added in a clause 
at the end of the WTitten document. 

In tlio following cases the evidence has been admitted. In John'- 
ston V. IfshornOf 11 Ad, ^ cbrn-mcrchaiit in Ireland scut 

w'ritten instructions to a corn-factor in London to sell corn ‘‘ on 
oocount of A. 15. ; ” it was hold that evidence was admissible to show 
tliat by tho custom of liondon the factor was warranted in selling the 
corn in his own name. In It, v. Stohe-upon-Trent^ 5 Q. B, 303, 
A. and others had agreed in writing “to serve B. & Co. from the 
11th of November, 1815, to 11th of November, 1817, to lose no time 
on our owm account.” It w-as held that evidence w^is admissible to 
show that, by tho custom of the particular trade, servants under 
such a contract W’cre entitled to certain holidays. This question 
arose between persons who were not parties to the contract to 
which the evidence applied. In Spers v. Jonas^ 2 Ex. Ill, there was 
a sale of fifty-one bales of tobacco. The sold note described tbe goods 
as “ fifty-one bales tobacco, ex Luoretia,” without referring to the 
sample shown at the time of the sale. The tobacco was rejected, because 
it did not correspond with the sample. In an action for the price of 
tho tobacco tho plaintiff denied that he sold by sample, and relied on 
the note ; but the defendant offered evidence to show that, by the 
established usage of tho tobacco trade, all sales were by sample, 
whether so specified in the contract or not. Wightman, J., rejected 
the evidence, hut tho court held that it was admissible. In Cuthhert 
V, Cummingy 24 L, J, {Ex,) 310, 11 Ex, 405, by a charter-party 
made in London the defendant contracted to load in the plainthEf^s 
ship “a full and complete cargo of sugar, molasses other lawful 

f >roduee.” It appeared that Trinidad was the intended port of 

oading, and^ that, by the custom of that port, a cargo was full and 
complete if it consisted of puncheons and hogsheads packed close, 
though room for smaller casks and packages mif^t 1^ left. Held, that 
evidence of this custom was admissible to explain what was meant by a 
. full and complete cargo of sugar and molasses. In Brown v. Byme^ 
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E, 8f B, 703, a bill of lading expressed that goods shipped at New 
Orleans were deliverable at Liverpool to order or assigns, “ he or they 
paying freight for the said goods iivc-ei;^hths of a penny sterling per 
pound, with five per cent prima^re and average accustomed/^ Bjr 
the usual custom in the trade at Liverpool three months^ discount is 
deducted from freights payable under bills of lading on goods coming 
from certain ports, including New Orleans. It was held that this 
custom did not contradict the written contract, ami that tlie ship- 
owner was bound by it. In Lucas v. Bristow^ 27 L, J, (Q. B,) 364, 
the contract war. for “ fifty tons beat palm oil, expected to arrive in 
llristol from Africa per the Chalis, at 40/. I0,s. per ton usual tare and 
draft. Wet, dirty, and inferior oil, if any, at a fair allowance.’’ The 
sellers offered to deliver fifty tons of oil, of which one-tifth only was 
best palm oil. Kvidenco was given that the contract was, by tho 
usage of trafle, complied with, and that tho buyer ought to have ac- 
cepted tho oil. Tlie question left to the jury was whether the sellers 
had, according to mercantile usage, performed their contract, and the 
jury found that they liad. This was held to bo no misdirection, on the 
ground that tho portion of inh rior oil being undefined by the contract, 
it was a proper question for tho jury — ^what was the amount allow- 
iible according to mercantile usage ? In Si/tuotuis v. Eloifd^ 6 C, B,, 
jV, <S. (561, the plaintilF contracted in writing to do stone and brick- 
work at the rate of “ 3.s'. per superficial yard of work nine inches 
thick, and finding all materials, deducting all lights.” Held, that 
evidence of a custom in the trade to reduce all bfickwork for the pur- 
pose of measurement to nine inches in thickness, was admissible. 
In Mf/ers v. Sari, 30 L, .7. {Q, B.) 0, there was a contract to do cer- 
tain work and to deliver ** a weekly account of work done.” It was 
licid that a usage in tho building trade might bo proved to show that 
this clause related not to all the work contracted to be done, but to 
that part only which was of a particular kind. In Field v. Lelenu^ 

30 L, J, (^Ex,) 1(58, (5 77. & N, there was a written contract for 
the sale ot shares at a certain price, “ for payment half in two, half in 
four months.” Kvidence was held by tho Exchequer Chamber to be 
admissible that the seller was by usage not bound to deliver the shares 
until the appointed time for payment, unless the buyer chose to j)ay 
for them earlier. See tho case of Spartali v. Itcnvckc^ inJnL and tlui 
observations thereon. In Miller v. Tether imjtony 6 II, tV N, 278, 36 
L, J, (TSr.) 217, affirmed in tho Kxclioqucr Chamber, 7 77. N, 0o4 ; 

31 L, J, {Ex,) 363, it was held that a usage of a particular port, that 
underwriters are not liable for general average in respect of the 
jettison of timber stowed on the deck, could be annexed to a policy 
making the underwriter liable for general average without restriction. 

In uio Vestry of Shoreditch v, JlayheSy 12 Weekly Bep, 1106, it 
was held that the time specified in a contract for tho completion of a 
sole of realty was by usage not binding ; and judicial notice was taken 
of the usage. See Lethulier's ease, suprd, p. 17. 

With reference to tho evidence necessary to support an alleged 
usage, it was said in Ziujgomohun Ghosc v. Manickchtmdy 7 3Ioo, 
Ind, xipp, 263, 282, that, “there needs nut neither the antiquity, 
the uniformity, or the notoriety of custom, which in respect of all 
these becomes a local law. l^ho usage may be still in course of 
growth ; it may require evidence for its support in each case ; but in 
the result it is enough, if it appear to be so well known and acquiesced 
in, that it may be reasonably presumed to have been an ingredient 
tacitly import^ by the parties into their contract.” 
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If the usage exists, and it is not inconsi>tent with the written 
contract, it is precisely the same as if it were written in w'ords 
attached to tlie contract, and it cannot be got rid of by proof 
of an oral agreement to waive or vary it; Ea teles v. Lamb, 31 
L. J. (Q. E.) 98. 

T^sof/e of trades and localities — tehett not adtitissihlt\“] Evidence 
of usage, liKc that to explain, is generally rejected on the ground that 
it conflicts with the written contract. In Varlinson v. Colliery Park, 
Ins, Hth ed, 10, the action was on a x)olicy on ship and goods; on the 
ship, till moored at anchor twentv-four hours and on the goods, 
“ till discharged and safely landed.” It was held that evidenoe could 
not be admitted to show tliat by the custom of the trade the risk on 
the goods as well as on the ship exxured in twenty-four hours. In 
Hodgson v. Earies, 2 Cant}), 530, goods were sold by a memorandum, 
which expressed that they were to be paid for, within a certain time, 
by bills. Lord Ellenborough rejected evidence that by the custom of 
merchants this signified such bills as the seller approved without any 
limitation on his option of reiecting bills.*" In Yates v. Pgaty (> 
Taunt. 416, the plaintiff brought an action on a written contract for 
the price of “ fifty-eight bales of prime singed bacon.” He bad, how- 
ever, delivered tainted bacon, and it was admitted that this was not a 
compliance with the contract ; nor was there any doubt that when an 
allowance was intended to bo made for taint, it was so expressed in 
the contract. But the plaintiff sought to succeed by showiog a cus- 
tom that, if the buyer did not examine the bacon within a certain 
time, and point out the defect \\ ithin that time, he could never after* 
wards object to the bacon, but must take it absolutely at the price 
agreed on. This evidence, however, was held to be inadmissible. 
Tlio point stated in the marginal note, that ^‘on a warranty of prime 
singed bacon, evidence of a practice in the bacon trade to receive bacon 
to a certain degree tainted as prime singed bacon is inadmissible,” 
was not decided. But the marginal note has been assumed on innumer- 
able occasions to be correct. As to the real decision also, queetut. 
In lUaekett v. The Eogal Exchange Assurance Coinpimy, 2 Cr, J, 
211, the action was brought on a policy of insurance in the usual form 
on ship and furniture, free from averogo under three percent., unless 
general.” The defendants having proved the loss of a boat, which with 
other damage amounted to £3 per cent., the defendants offered evidence 
of a usage that boats slung upon the outside of a ship on the quarter 
were not protected by such a policy. It was held that the evidence was 
inadraissiole. In the case of In re Stroudy 8 C. H, 502, it was held that 
the lease of a brick field at an annual rent, which specified in no other 
way the term intended to be granted, must be taken to bo a lease for 
a year ; and that evidence to show a usage in the building trade never 
to take brickfields for a year was inadmissible. In Spartali v* 
Beneckcy 19 Z. J, (C. P,) 293, 10 C,B, 212, the note stated that wool 
was to be paid for by cash in one month less £5 per cent, discount. It 
was held that evidence was inadmissible to show that, by the usage of 
the trade, vendors were not in any case bound to deliver wool wiwout 
payment. This case was a good deal observed upon in Field v. Lelean. 
30 L, J, {Ex,) 170 ; 6 II. 4* 627, suprdy p. 20, in the Exchequer 

Chamber, but the difference of opinion is not as to the principle, but 
as to the meaning of the contract, and the effect of the custom, if an* 
nexed. In Phillips v. Briardy 25 L, J, (Ex,) 233, 1 II, 4* JV. 21, 

^ the declaration set out a charter-party to load a cargo in Loudon for 
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Habg*Kong^ << thd ship to be consigned to the charterer’s agents in 
China, free of coromission on that charter.” It then aTerred a custom 
of 'Loi^bn by which in such cases the charterer’s agents claimed the 
right to find the homeward cargo for the vessel, and in case the ship- 
owners themselves procured a cargo, then a right to be paid by the 
shipowners the amount of commission which was due under the 
charter-party for the homeward cargo. It was held on demurrer that 
this custom contradicted the charter-party. 

• 

Usage of trades and localities — farming leasesi] There is no class of 
contracts upon which the question of evidence of usage arises more 
frequently than farming leases. In the first place, these documents 
are often very carelessly drawn, even more so than mercantile con- 
tracts. Secondly, usages of agrioultnre are special and well defined, 
and therefore are peculiarly apt to be tacitly assumed in drawing up 
farming agreements. The following statement of the law on tho 
subject at that dste is taken from the judgment delivered by Parke, 
B., in the ease of Huttcpi v. Warren^ 1 3f. W. 106. 

*‘Ia IVigglesioorth v. Dalison^ DoiigL 201, afterwards affirmed 
on a writ of error, the tenant was allowed an away-going crop, 
though there was a formal lease under seal. There the lease was 
entirely silent on tho subject of such a right ; and Lord Mansfield 
said the custom did not alter or contradict the lease, hut only added 
something to it. 

•*Tho question subsequently came under tho consideration of tho 
Court of King’s Bench, in Senior v. Ar^tiifagc^ reported in Mr. Holt’s 
Nisi Prius Cases, p, 197. In that case, which was an action by a 
tenant against his landlord for a compensation for seed and labour, 
under tno denomination of tenant-right, Mr. Justice Bay ley, on its 
appearing that there was a written agreement between the parties, 
nonsuited the plaintiff. The court afterwards (^set aside that nonsuit, 
and held, as appears by a manusoript note of that learned judge, that 
though there was a written contract between landlord and tenant, 
the custom of the country would still be binding, if not inconsistent 
with the terras of such written contract ; and that, not only all com- 
mon law obligations, but those imposed by custom were in full force, 
where tho contract did not vary them. Mr. Holt appears to have 
stated the case too strongly, when ho said that tho court held the 
custom to be operative “unless the agreement in express terms 
excluded it and probably ho has not been quite accurate in attri- 
buting a similar opinion to tho Lord Chief Baron Thompson, who 
presided on tho second trial. It would appear that tho court held 
that the custom operated, unless it could bo collected from the instru- 
ment, either expressly or impliedly, that the parties did not mean to 
be governed by it. On the second trial, tho Lord Chief Baron 
Thompson held that the custom prevailed ; although the written 
instrument contained an express stipulation that all the manure made 
on the farm should be spent on it, or left at tho end of the tenancy, 
without any compensation being paid. Such a stipulation certainly 
does not exclude by implication tho tenants’ right to receive a com- 
pensation for seed and labour. 

“ The next reported case on this subject is JFebh v. Flummery 2 B, 
^ A. 750 ; in which there was a lease of down lands, with a cove- 
nant to spend all the produce on tho premises, and to fold a Hock of 
sheep upon the usual part of the farm ; and also, in the last year of 
tho tenancy, to carry out the manure on parts of the fallowed farni 
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pointed out by tbe lessor, the lessor paying Tor the fallowing land 
and carrying out the dung, but nothing for the dung itself, and 
paying for grass on the ground and threshing the corn. The claim 
was for a oustomary allowance for foldage (a mode of manuring the 
ground); but the court held, as there was an express provision for 
some payment on quitting for the things covenanted to be done, and 
an omission of foldage, the customary obligation to pay for tbo latter 
was excluded. No doubt could exist on that; the language in tho 
lease was equivalent to a stipulation that tlio lessor should pay for 
the things mentioned, and no more.’’ 

In lluitoa V. Warren^ 1 M, TK 466, tho plaintiflf was lessee of 
certain glebe lands, and also of tho tithes of the whole parish. 
After his tenancy bad expired he insisted that his landlord ought 
to make him certain allowances in respect of the tillage of tho 
spring crops. The landlord refused, and the plaintiil* sued him 
ill this action, lie relied on a custom of the oountiy,. by whioli 
landlords were bound to make such payments to outgoing tenants, but 
it appeared that the defendant held the farm on the terms of a loaso 
in which was a covenant to deliver up the pfemises at tho end of tho 
term in good order and condition to the h^ssor and his successors, 
and also to “spend and consume three parts in four of tho hay 
and straw arising from tho said glebe land and tithes so demised us 
aforesaid upon tke said glebe land, and spread and bestow tho com- 
post or manure arising therefrom or thereby upon the said glebe laud, 
or some part or parts thereof, and should leave such part of such 
compost or manure as should not be so spread or bestowed on the said 
premises at the end or other sooner determination of the said term 
upon the said preraisen, to and for tlio use of tho said J. W. or his 
successors, ho or his successors paying a reasonable price for the 
same.” The custom proved is not very precisely stated, but it is 
said to have been “ an allowance for labour on the arable lands, tho 
tenant to leave tho manuriron the land, if tho landlord cboso to pur- 
chase it.” The question was whether, from the terms of tho lease, it 
could bo collected that the parties intended to exclude the customary 
obligation to make allowances for seed and labour. It was held that 
the custom ^vas not excluded. In Clarke v. Itoyztone^ 13 J/. W. 
752, the custom alleged in the declaration was for tho landlord, 
at the expiration of the tenancy, to make an allowance to the out- 
going tenant f> r tho manure which he had laid on the farm. The 
tenant held under an agreement which contained the following 
clause : “ lie it remembered that the above closes of land have only 
been clipped or mown once, and since manured with eight loa& 
of roUon manure per acre, which the tenant agrees when given up 
by him to leave it in the same state, or allow a valuation to be 
made.” It was held that tho oustc>m was excluded by tho written 
agreement. 


To explain ancivni documents — token admissildc,] Oral evidence of 
long user may bo given to explain an ambiguous act of parliament ; 
Stetcart v. Lawton^ 1 Bing^ 377. In tho construction of ancient 
charters, expressed in obscure or general terms, parol evidence has 
been frequently admitted to prove the continual and immemorial usage 
under the instrument ; 2 282; -R. v. Varlo^ C<nop. 248 ; Chad v. 

Tihed^ 2 «Sj' 406. Thus, in a crown grantof “ tithes,” contem- 
poraneous l^ses, proceedings in causes, and parol testimony, may be 
^ resorted to in order to show the species of titnes intended to be con- 
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veyed ; Governors ofLucion School v. Scarlett^ 2 You. <5j* Jer. 330. An 
ancient crown grant of a seigniory or lordship, as of “terra de Gower,” 
may be shown by modern user to include the sea-shore between high 
and low water; Beaufort v. Mayor of Swansea^ Bx. 413; 
although the grant from the crown contains no appropriate words ; 
Cahnady v. Bowe^ 6 C\ B. 861. Where a private deed of 1656 gave 
the nomination of a curate to “inhabitants,” it was held that the 
word was properly explained by past usage to mean all housekeepers ; 
jittoimey- General v. Parker y *3 Atk. 576, So where an old charter 
granted and confirmed certain port-duties, it may be shown by user 
that the grantee is also entitled to other immemorial port-duties not 
named in the charter ; Bradley v. Pilots of New castle y 2 E. J5.427. 

There seems to be no distinction in this respect between charters 
and private deeds ; IVitnell v. Garthaniy 6 2\ 11. 398. In Stammers 
V. Dixon y 7 Pasty 200, the words tres acras pratV^ were held to be 
4K>nfined by long user to the prima tonsnra. In Doe d. Kinylake v. 
lievissy 7 (\ B. 456 ; 18 X. J. {C. P.) 128, it appeared that in the 
most ancient times the words of admission to certain copyhold land 
were ^^pasturn hosci et snbAjosri.'^ In later times the words were 
“ pasture Avood and underwood.” From time immemorial the tenant 
under these admissions had held tho land itself. In ejectment by 
the lord of tho manor against a tenant holding under the admis- 
sion in tho EugliHi form, it was held that the mining of it might 
be explained by tho user to bo, that the land sliould pass. But 
evidence of usage, however long, will not be admitted to overturn the 
clear words of a charter ; B. v. Varlowy Cowp, 248. 

Whether in tho case of modern deeds, tho terms of which are am- 
biguous, evidence of tho acts of tho parties is admissible to show their 
i^onstruction of it, may, perhaps, be doubtful ; Of if ton v. Walmesley^ 
6 T. R. 565 ; lyyulden v. Maxjy 9 Ves. 333 ; 2 N\ B. 449. 

Of prior or contempox'ancous verbal •expressions.'] It is hardly 
ncoessary to say that these are inadmissible, either to vary, or to add 
to the contract. They stand altogether on a difierent ground from 
evidence of usage, and, if not rigidly exoluded, the rule of evidence 
tinder discussion tvould soon be lost sight of altogether. It would 
liardly be necessary to state the following cases at length, were it 
not that they have been, occasionally, not quite accurately understood. 

In Potcell V. Bdmundsy 12 Pasty 6, there was a sale by auction of 
growing timber. Printed conditions and particulars of sale were read 
by the auctioneer at the time of the sale, in which was specified the 
number and kind of trees contained in each lot, but nothing was said 
4is to the weight of tho timber. • The defendant was buyer of one lot, 
and signed an agreement on the baok of the conditions of sale in the 
following form : — “ I agree to become the purchaser of lot the first, 
at 700/., and agree to fulfil the conditions of sale.” Evidence was 
oiFered of a parol warranty by the auctioneer before the lot was 
knocked down that the lot weighed eighty tons. It was held that 
this evidence was inadmissible. No reference whatever was made in 
the oouTse of the argument, or the judgment to the statute of frauds; 
the evidence being rejected on the ground that its effeot was to vary 
the^ written agreement. In Greaves v. AshHuy 3 Camp. 426, the 
notion was for non-delivery of goods sold under the following con- 
traot, signed by the defendant’s agent: — “Sold to John Greaves 
jfifty quarters of oats, at 455. 6</. per quarter, out of 145 quarters.” 
The plaintiff did not remove the oats for some time, and the defendant 
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accordingly resold them. Afterwards the plaintitF demanded the oats. 
The defendant oftered to prove a parol agreement (apparently con- 
temporaneous with the written contract) that the plaintilf should take 
away the oats immediately, but Lord Kllenborough rejected it. Shelton 
V. Livius^ 2 Cr, J, 411. is rather a complicated case, but when 
examined it will be seen that it throws very little light on the present 
<|ueslion. At a sale by auction, the lot in question was knocked down 
to the plaintiff and the auctioneer’s entry was as follows: — “ Lot 0. 
Ten acres of spiing wheat on Further IlilL Mr. Shelton, 7/. 15s.” And 
among the print( d particulars and conditions attached to this memo- 
randum w'as the following : — “ The keep of all the fields until Old 
]\Iichaelmas Doy will be sold with the crop, except George’s Field.” 
The plaintiff resold this lot to the defendant, and, at the request of 
both, the auctioneer inserted tlic defendant’s name at the end of the 
above memorandum. The court held that this memorandum consti- 
tuted a writlen contract binding as between the plaintiff and 
defendant, and that evidence fo show' that it \vas explained at the 
time by tlie anctioneer both to the plaintiff and to the defendant that 
the wheat in <pu'stioii w^as not spring wheat, and that the keep of 
Further Hill would not bo sold with the crop, w^as inadmissible. In 
Moseley Harford^ 10 li, cS' C, 729, the action was brought by the 
assignees in bankruptcy of the paj’ee of a promissory note against the 
maker. The note was made payable to order on demand. Evidence 
was given of a contemporaneous oral agreement that the note was 
only to bo paid upon the performance of a certain condition by the 
bankrupt, but the court tliought it ouglit not to have been admitted. 
A similar case is Foster v. Jolly ^ 1 C’. M, S' 70:i ; and the same 
Jaw was recognised in^idams v. Wordley^ 1 M, IK 324. In Flinn 
V. Va!ou\ 1 i)/. S' tl, 589, the action wan brought for money had and 
received to the use of the plaintiff*. It appeared ^hat the defendant 
xvas owner of one moiety of certain land and mortgagee of the other 
moiety. The plaintiff, the n^rtgagor, thereupon released his equity 
of redemption to the defendant. The land was let to a tenant for years, 
and evi(ience was offered that at the time this release was executed a 
parol agreement w^as entered into that the rent for tlie current 
<|uarter should be apportioned between tiio plaintiff and the defen- 
dant, whereas the defendant had received and retained the whole, 
ilut it was lield that this evidence w^as rightly rejected ; that the 
legal operation of the deed which vested in the releasee all the 
interest of the releasor in the rents not then due, could not be con- 
trolled by parol agreement. No allusion was made to the statute of 
frauds. In Ford v. YateSy 2 M, G, 5^9, the action was brought 
for the non-delivery of hops according to contract. The declaration 
alleged a sale of hops to be paid for at the exju ration of a certain 
credit, to wit, six months,” At the trial the following note was pro- 
duced signed by the defendant’s agent : — “ Of Edward Yates, thirty- 
nine pockets of Sussex hops, Springetts, five pockets of Sussex hops, 
Kenwards, 78s, ; Springetts to wait orders.” The defendant refused 
to deliver the hops without payment. Evidence w’as admitted by 
Tindal, C.J., to show that the usual course of dealing between the 
parties had been for the defendant’s traveller to call uj)on the plaintiff 
twice a rear, and that on each occasion the latter paid him for the 
goods which had been ordered on the previdus journey. But Bosan- 
quet and Maule, JJ., thougfit that the contract was complete, and on 
its face imjwrted a sale for ready money, and that the parol evidence 
ww inadmissible. Tindal, C.J., was apparently not convinced that 
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he was wrong in admitting the evidence, and perhaps the case may 
be doubtful. To prove a clear course of dealing is a very different 
tiling from firoving a contemporaneous parol agreement ; and though 
no course of dealing could contradict or vary the express* terms of a 
written agreement, it might well control the usual inference upon a 
point on which the contract itself is silent. Indeed the inference 
that present payment is intended in such a case is only an assumption 
from experience that, where parties stdl goods without naming a time 
for payment, the transaetidn is intended to be for ready money. 
This case was a good deal referred to in Lockett Nickhny 19 
i. J. {Ex,) 403, 2 Ex. 93, but the latter case was eventually decided 
on the ground tliat there was not any complete written contract 
at all, but only nn irnporfeot memorandum. Parke, B., expresses 
an opinion that llie decision in Fordv. Yates ought to have been 
the other way on the same groun<l, though on the supposition 
that there was in that case a complete contract, he does not say 
the decision was wrong. 3'he case of Sotilichos v. Kenip^ 3 Ex, 
105, 20 L, J, {Ex.) 30, is a very clear one. The plaintiff con- 
tracted to sell to the defendant 1000 <inarters of linseed, expected 
to arrive by a certain ship, to bo delivered at Hull at 45 a‘. per 
quarter, anil ioiirteen days to be allowed for delivery of the seed 
from the time of the slip’s being ready to discharge. The ship 
arrived, and the defendant immediately demanded the seed. The 
captain refused to deliver it, but after the expiration of fourteen days 
tendered it to the defendant, who refused to accept it. In an action 
against the defendant for not accepting the seed, he offered evidence, 
not of any usage in the trade to that effect, but that as between him 
and the ])laintiff the moaning of the contract was, that the plaintiff 
was bound to deliver the seed immediately, and that the fourteen 
days was for the benefit of the defendant only, to give him that time 
witlnn which he was bound to accept the seed. This evidence was 
hehl to be inadmissible. • 

In llarnory. Groves^ 15 C, B, 307, the next day after the making 
of a bargain for the sale of Hour the following note in writing was 
sent, by tlie defendant, the seller, to the plaintiff, the buyer: — “ Sold 
to Mr. Ilarnor per Mr. Trow'ard twenty-live sacks whites, X 
The plaintiff accepted the flour, but finding it to he bad, paid for it 
under protest, and brought an action against ’the defendant for 
breach of contract. At the trial it appeared that the flour delivered 
answered to the description known as X S, but evidence was admitted 
to show that, wlum the parol bargain was made, what was agreed as 
to the quality of the Hour \^s, that it should be of the same quality 
as that supplied to one M., and it was proved that the Hour supplied 
to M. was of a superior quality, namely X SS. The jury found 
specially that this was the parol agreement, but the Court held 
the memorandum conclusive, and that the defendant was only bound 
to supply Hour of the quality therein mentioned. 

To explain or vary the consider at ion. The cases as to proof of 
consideration stand somewhat apart, and it would be dangerous to 
draw any inference from them with respect to the general law upon 
the subject under discussion. It is constantly the practice to 
show that no consideration has been given for a bill or note, although 
the instrument bears on its face the worcls “value received,'^ which 
clearly import a consideration for the promise contained in the 
instrument. Upon a contract under seal it is not, as in a contract 
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not under seal, generally necessary to prove that there was any con- 
sideration, or the nature ot* it. But if the consideration comes in 
question at all, it seems generally to have been permitted to inquire 
into it, notwithstanding any averment in the deed. Thus in Fumcr 
V. Gotty 4 i?ro. C. 230, where the considerations mentioned in the 
deed were 10,000/., and natural love and afTeotion, the Lords Com- 
missioners directed an issue to inquire whether natural love and 
affection formed any part of the consideration, and the propriety of 
this course was affirmed by the Souse of liords. In v. Scam- 
monderiy 3 T, B, 474, the consideration expressed in a deed was 28/. 
The question was as to the settlement of the person Who took under 
the conveyance, and in order to prove that the consideration amounted 
to 30/,, as required by the 9 Geo. 1, o. 7, s, 5, evidence was tendered 
that when the deed was executed, the vendor insisted on having 30/., 
which the pauper paid. This evidence was rejected by the Court of 
Quarter Sessions. The Court of Queen’s Bench, however, thought 
the evidence ought to have been admitted. The case is not a very 
clear one, hut Ivord Kenyon, referring to the above case of Bilmer v. 
Gotty gives it ns his general opinion, that the deed was not conclusive 
ns to the consideration. In Gale v. Williamsony 8 M. W. 405, a 
fatlier had assigned by deed to his son all his personal estate, in con- 
sideration of “ natural love and affection.” A writ had been 

sued out against the father, under which the sheriff seized part of the 
luopertv comprised in the deed. In order to show that the deed was 
not without valuable Cfuisideration, a bond was produced of the saFiio 
date as the deed, by whicli it appeared that the son Jnul bound him- 
self to maintain his mother during her life, and his brothers and 
sisters until they sliould attain a certain age. The Court of Exchequer 
thought the bond was rightly admitted. But it may he observed that 
here the evidence used to contradict the deed was itself under seal ; 
and in both the two last-mentioned cases the inquiry was between 
persons not j)arlios to the instYuraent in question. 

2\) shoiv liahilityj] The following cases are those iu which the 
question has arisen as to what persons are liable on the contract, and 
it will he seen that the statement of the parties on the face of the 
contract is always conclusive. In Jones v. Littledaley 6 Ad. B. 
486, the plaintiff bought at an auction, at the auction- rooms of the 
defendants, a quantity of hemp. After the sale (and apparently some 
time after) the defendants sent to the plaintiff the following docu- 
ment, which in the judgment is called an invoice, siyrned by the 
clerk of the defendants. > o j 

“Jones. Boiiglit of J. & H. LittJcdale, sixty-four bales of hemp. 
Payment fourteen days and six months. Received on account 100/* 
October 31, Settled November 26,” 

It appeared that the plaintiff had paid 100/, to the defendants on 
October Hist, on account of tho purchase, and the balance on 
November 26th. No hemp was delivered, and the action was 
])rou‘;ht for the non-delivery. At the trial evidence was given that 
the plaintiff was aware that the sale was by the defendants as agents 
only, but Patteson, J., refused to submit that evidence to the lury. 
And the court upheld his ruling, on the ground that, though evidence 
IS admissible to charge persons not mentioned in the contract it 
cannot be received to exonerate the person named in the contract as 
the contracting party. In Magee v. Atkinsony 2 M. ^ W. 440, 
the action was brought against brokers, for not completing a sale 

c 2 
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of sbarcs. The d«:-fi*nclants had sent to the plaintiff’s broker a 
note, as*oF a sale to liiin from 1h*in<olvcs. At the trial evidence 
was offered by the dtdendants that liad sold the shares 

on account of one J., and that it was the custom in Liverpool to 
send in broker’s notes without disclosinj^ the principal’s name. But 
Patteson, J., held that the evidence was inadmissible to show that the 
defendants wore not liable, as by the note they appeared to be; and 
the ruling was upheld. 

In IVuman v. Doder^ 11 xid,^ E. 5tS9, there was a written 
contract, which was on the face of it a sale of tallow to the 
plaintiffs by a broker, for If., a person residing in London. IT, 
frequently acted as agent for the defendant, a merchant at St. 
Petersburg, and this action was brought against the defendant for 
the non-delivery of the tallow. The defendant ropndiatod the 
authority of 11., hut the jury found that it existed. The defendant 
also offered evidonce to sliow that, where the contract did not dis-* 
close the. real princif)al, the buyer might look to the broker for the 
completion of the coiitraei. Wliat use the defendard could make of 
such evidence is not v<m v clear, unless it waas to he followed by ovi- 
denco that the plaintiff had elected to take that course, and that 
having once elected to hold the broker liable, he could not now sue 
the principal. However, liOrd Denman delivered an elaborate judg- 
ment of the Court of Queen’s Jiciudi upon the general question, 
whether such a oustoni contradicted tlic written iiistruinont, and held 
that it did. The case, thendbre, decides that, if a party contract in 
writing c/s a custom to show that In*, and not the principal, 

is liable on such a contract cannot bo ju’oved. Jn Jlunddc v. Ilunfery 
12 Q, E, ;110, an agent entered into a charter-party in his owui name, 
describing himself as owner. It was held that tho plaintiff, his 
principal, could not sue upon tho contract. In llohltmj v. Elliot^ 29 
L. J, {Ex,) 134, 5 7/. N, 117, tho plaintiffs siud the defendant 
for tho iion-dtdivcry, according to contract, of ale and other 
goods. The plaintiffs put in an invoice made out by tho defendant 
and delivered to them by him, in wdiich all tho goods were included, 
and they also proved that they paid tlie defendant for the wliolc of 
the goods. The defendant, Imwcvcr, offered evidence that, before 
tho sale, ho had told the plaintiffs he did not deal in ale, and that the 
ale W'as not in fact bought of him, and only included in liis invoice at 
fhe special reoiiest of the plaintifls for their convenience. This 
evidence was neld to be admissible, though objected to on the 
ground that it contradicted the invoice ; because the court thought 
that the invoice was not sudi a written memorandum of a contract as 
excluded parol evidonce. Jenkins y, Hutchinson ^ 13 Q, li, 744, 
X8 X. J, f Q. 7?.) 274, it was held that, wrhere an instrument professed 
to be maao between A. and B., and w'as signed by C. as agent for A., 
C. was not liable on the contract, if it should turn out that he had 
no authority to bind A. The contrary notion which seemed formerly 
to have prevailed in such cases is now exploded ; but tho agent who 
undertakes to execute a contract in the name of another may, if his 
authoritv be repudiated, be sued for a breach of an implied under- 
taking that he was furnished with authoritv ; Cullen v. Wrighty 8 E, 
^ B. 647, 27 Z. J. (Q. B.) 215. 

To show to what the contract applies.^ One would think that, 
where the written contract itself describes to what it applies, the de- 
soriptiou ought to be as strictly adhered to as any other part of it. 
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But some very loose expressions have been used with reference to 
this matter, wliich do not leave the law in a very clear state. Thus 
it has been said that in a conveyance, “ parcel or no parcel is a 
question for the jury,*’ and that falsa demonstratio non nocet^^^ 
though what this maxim means, as commonly used, is not very clear. 

The following cases refer to this subject. In I)oe d. Freeland v. 
Burt^ 1 2\ It. 701, the lessor of* the plaiutift* had demised to the 
defendant one room on the ground floor of a messuage in a populous 
district in London, with a vault contiguous and adjoining thereto, 
together with the ground whereon the same stood, and also a piece 
of ground on the north side, particularly describing it, with an 
exception of a right of w'ay ; and the wdiole jiremises were described 
to have been late in the occupation of one J. If. The defendant had 
taken possession of a vault under the piece of ground on the north 
tide, which was not the same vault us that described in the lease, 
claiming it on the principle thixtcAijus est solit?n <Jus cst usque ad ccelum 
(t ad inferos. The plaintiff gave evidence that at the time of the 
demise the vault in dispute was in the occupation of one B., and had 
not been in the occupation of A., and that it was not intended to 
pass by the demise. It was held, that this evidence was rightly 
admitted,, and that, under tho circumstances of the locality, it did 
nut contradict the descri]>lion in the deed. Tho case of Vaddoch v, 
Fradleijy 1 C’. cV J. 90, though not very intelligible, certainly seems 
a strong one. It was an action of trespass brought to try the title 
to certain brickworks. TIhj brickworks w'cro copyhold, and the 
defendant, to establish his title, i)rovcd an agreement to surrender to 
his use for the term of fourteen years “all tliose brickworks being 
copyhold of ifiherltauce within tho said manor, situate at Shelton, 
then in tho possession of the said Paddock, and also full right, &c., 
to get marl, cV:c., as well for making bricks as for sale.” It. ap- 
peared that there were two closes, one called Little Brian’s Wood, 
arid the other Big Brian’s Wood, in eacli of w hich there were brick- 
works, Big Brian’s ^^'ood was tho close in dispute, and it appears 
from the statcnient of counsel and a passage in the judgment of 
Vaughan, B., that this close not in the possession of the plaiutifl* 
at the date of tho agreement. The defendant, however, called a 
witness at the trial to prove declarations made by tlie plainlitT, when 
the agreement w'as entered into, detining tlio land which was to be 
held under it, and which included Big Brian’s Wood. Idttledalc, J,, 
received tho evidence, and Garrow, Vaughan, and Bolland, B. B,, 
confirmed the ruling. 

In Doe d. Isorton v. Webster^ 12 Ad. <5* D. 442, messuages were 
conveyed “ with small gardens and appurtenances thereto J' It was 
held that the conditions of sale signed by the vendee at the time of the 
sale could not be used for the purpose of showing that a garden 
usually occupied with one of the tenements was not intended to pass 
by the conveyance. In a previous case of Marly v. M^Dcrmott^ 8 
Ad. cV E. 138, the oonveyance to tho plaintiff, to which the defendant 
was a party, was of “ all that messuage and dwelling-house, with the 
garden, workshop, and buildings behind the same, situate in, &c., 
many years heretofore in the possession of &c., and now in the 
occupation of George Stowe as tenant thereof, together with all 
houses, outhouses, edifices, buildings, ways, paths, passages, &o., 
thereto belonging or appertaining, or accepted, reputed, deemed, 
taken, or known to be part or parcel of the same,” The defendant 
ewmed the adjoining premises, and the* dispute was to whom a wall 
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belonged ^hiob divided the premises, each party claiming the whole. 
The defendant purchased his property at the same time as the plaintiff, 
of the same ^rson, to whom the whole property had formerly 
belonged, and he put in the conveyance to liimself, which was' in the 
same terms as that to the plaintiff, except as to the names of the occu- 
piers. lie also put in a hand-bill circulated at the time of the sale, 
wlwh showed that ho was entitl mI to the wall.' This last piece of 
evidence was objected to, but* Bosanquet, J., received it, and the 
court held that it was admissible. It is to be observed that this docu- 
ment bore no signature as in the last case, and it is difficult to 
distinguish it in principle from Boydelly. Drumiaond, 11 East^ 152, 
in which it was held that parol evidence could not be given to con- 
nect two written documents ; or from a very similar case, Iltnde v. 
IVhitvliouHe^ 7 558, See lilackhiini on Contracta of Sale ^ P*d7, 

and Peek v. The North Staffordshire Jiailway Company, 29 i. ,7. 
(Q. li,) 97 ; E. 77 ^ E, 958. It is trtu; that these cases turned upon 
the exclusion of the evidence created by the statute of frauds ; but the 
rule of common law, which excludes parol evidence where there is a 
written contract, is equally strict. 

In Macdonald v. Lonyhoitom, 28 L. J. (Q. B.) 293, 1 E. E, 977, 
the defendant had contracted to buy aii<l the ]>laintilf to sell a quan- 
tity of wool, which was simply described as “ yonr wool,'’ at a 
certain rate per pound. The plaintilf tciHlircd to the defeiulant a 
quantity of wool, which was partly the proiha ‘0 of his own lh)clv and 
partly that of the Hocks of oth»r farmers, which he had purcliased. 
The defeudant refused the wool on the ground that he Itad only con- 
tracted to purchase the jdaintilf’s own wool. Evidence was received 
by llylcs, J., of a conversation between tlie plniiftiif and the defen- 
dant prior to the sale, from which it ap|)«;anMl that the defendant 
intended to bargain for all that the jdaiutilf tendered; and the 
court held that the evidence was adinissibh', J'lie ease was affirmed 
by the Kxchoquer Chamber, 29 L, J, (Q, B.) 28<). 

In dfumfonl v. (Jethiny, 29 Z. J. (C. P.) lt)5, 7 C. B. N, S. 305, 
the dofondunt entered into the following contract with the phiintilTs : — • 
‘‘ In consideration of my ciitt ring upon your employ at a salary, to 
comrnenoo with, at 50/. a year, 1 hcrcd)y agree to do so ; with the 
understanding that in the event of iny wishing to travel, and doing 
80, for any other *liouse in the same trade, on any part of the same 
ground, to pay you the sum of 50/.” It was htdd that parol evidence 
was admissible to show" that this w^as a contract to enter the service 
of the plaintiffs as their traveller over a district known as ** the 
Midlana journey.” 

In Prt^o V. Monet, 11 C, i?. N S, 508, the plaintiff w'as engaged 
by the defendant for tlirco years “ to give the whole of his services.” 
The defendant dismissed the plaintiff for not obeying his orders. 
Held, in an action for wrongful dismissal, that the plaintiff might 
show by parol evidence that it was only intended that he should serve 
in a certain capacity, and that the orders given were not such as he 
was bound to obey. Williams, J., however, thought that it was not 
necessary to decide the point. See also Chadtvick v. Burnley^ 12 
Week. Bep. 1077. 

To prove fraud, illegality, or error.] Wliero fraud is imputed, 
any fact, however contrary to the averment of a deed, may be 
proved to show the fraudulent nature of the transaction ; B. JN. P. 
173, Paxton v. Popham, 0* East, 421 ; for fraud, it is said, is .a 
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matter extrinsio and collateral, which vitiates all transactions, eveii 
the most solemn. Tims, in order to set aside a will, parol evidence 
may be given of what passed at the signing, and what the testator 
said, to show that his signature was obtained by fraud ; Doe v. Allen^ 
8 T. D, 147. And, in gencial, matter which in law avoids an instru- 
ment, whether it be fraud, forgery, duress, illegality, &c., may bo 
proved by parol, however contradictory to its tenor, provided the pl^d- 
ings be adapted to such evidence ; see Doe v. Ford, 3 Ad, §' F, W9. 

To show that the agreement was not intended to take effect,'^ As a 
deed does not take efect until it is delivered, parol evidence will often 
be admissible to show that such has, or has not been the case, though a 
deed found out of the hands of the person who executed it will gene- 
rally bo presumed to bo delivered. A deed may also bo delivered con- 
ditionally, as what is called an escrow. And it seems that whatever 
be the ceremony gone through at the time of execution, the question 
is entirely one of fact for the jury, whether thg deed was intended to 
take effect immediately, or only after the lapse of a certain time or 
upon tlie performance of some condition ; Murray v. Ilie Earl of 
Htair, 2 i?. C, 82; Gudgen v. Basset, 26 i. J, (Q. B,) 36. Seo 
2 }ost, tit. Execution of Deeds, 

For a document not under seal there is no ceremony analogous to 
delivery, it being signed only. lUit a signature is not necessarily 
absolute, and it may be shown by parol evidcnco not to bo so, and 
that the agreement was not intended to take effect till after the lapse 
of a certain time, or the performance of some condition ; Davis v# 
Jones, 17 C. B, 625 ; 25 L. J. {C. P.) 91 ; Pi/m v. Canphell, 6 E, 
cS* B, 370 ; 25 L, J, (Q. B,) 277 ; IVaJh's v. LiHen, 31 L. J, {C. P,) 
100 ; 11 C, B, N, S, 364 ; Ttogers v. Hadley, 32 Z. J, {^Exm) 24U 

To show that a written contract has hecn disehn7'g€d,'\ A deed 
cannot in any case bo discharged except by an instrument which is 
itself under seal, but a written contract not under seal may be dis- 
ohurged by oral arrangement, either wholly, Milton v. Edgworth, 
6 Bro, P, C, 587, or in part, Gos^s v. Lord Nugent, 6 B, Ad, 58, 
if it is not within the statute of frauds. Indeed this comes within 
the wider principle that a written contract not within the statute of 
frauds may be varied without limit by subsequent oral arrangement. 

It seems settled that a contract within the statute of frauds 
cannot be partially discharged by a subsequent oral arrangement ; 
Goss V. Lord Nugent, idn su^n^d ; Stowell v, Ilohirison, 3 N. C, 928. 

Whether or no a contract within the statute of frauds can bo 
wholly discharged by parol seems to be doubtful. In Goman v. 
Salisbury, 1 Vern. 240, the Lord Keeper Guilford held that it could. 
And in Goss v. Lord Nugent, suprCi, the Court of Queen’s Bench 
inclined to the same opinion. In Harvey v. Grahhatn, 5 Ad, E„ 
61, three years later in the same Court, Lord Denman, who delivered 
both judgments, speaks doubtfully upon the point. 

Patent and latent ambiguities,'^ It is doubtful whether the obscure 
and difficult rules upon the subject of patent and latent ambiguities 
have any application to written memoranda of contracts, not within 
the statute of frauds, because it seems to be admitted, as to 
these, that if the written instrument fails, from being imperfect, to 
convey the intention of the parties, then the whole matter is at large^ 
*and parol evidence may be resorted to. 
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^ Upon wills iliesc rules have an important bearing, but this is con- 
sidered a subject more suitable lor a special treatise than for a work 
like the present. 


rUKSUMPTIVE EVIDENCE. 

General nature of presumptive evidenecJ] IVesumptive evidence,, 
or ♦videnco which leads to a presumption, may perhaps be described 
as evidence, not directly of tho fact itself, but of those circumstances 
which, according to common experience, are co-existent with the 
fact, and from the existence of which, therefore, the existence of the 
fact may be inferred. 

It is evident that upon the trial of ever^^ cause numberless pre- 
sumptions are made by the jury, many of which are so obvious that 
we are scarcely conscious yf them. 

It is not entirely left to the experience of juries to say what pre- 
sumptions they shall, and what they shall not make ; there are some 
which it is tlio duty of the judge to inform the jury that they ought 
to make ; and between these and the class of casus in which the proof 
dfibrds what is in law no evidence of the fact sought to be inferred, 
there is every conceivable variety of cases in which judges, with- 
out positively directing juries as to what inference they ought to 
draw, advise thorn what to do, in terms more or less strong. Of 
course there is considerable difference between directing and advising 

j»^rv, and again between advising a jury to act upon evidence and 
merely leaving evidence to them without any advice at all, or 
advising thorn not to act upon it. Jlut it is not always easy to 
measure exactly the force of the language attributed by reporters 
to judges in this respect. 

Presumptions which juries ouf/ht^ or are j^ormitted to Juahej] One 
presumpliou that juries are always told that they are bound to make 
itf, that bills of exchange and promiss<»ry notes are founded on ^ good 
consideration. Another is, that a person in the absolute possession of 
land is seised in fee ; and tluii deeds thirty years old have been duly 
executed. They have also been directed to presume that every place 
is within some parish ; It. v. AY. MarpareCs, 7 Q. 7>\ 569. And they 
certainly may presume, and perhaps ought to be directed to presume^, 
that a letter was 'written on the day it bears date; Hunt v. Massey] 
5 P, tj- Ad, 902 ; and that indorsements on a promissory note were made 
at the date they bear , Smith v. liattens, 3Iood. Roh. 341. A 
bill of exchange is presumed to be signed on the day it bears date ; 
Owen Y. Tracers, 2 Jf. wS‘ ir. 91 ; Anderson v. U'eston, 6 C\ 
296; Potez v. Olossop, 2 Ex, 191 ; 3Ialpas v. Clements, 19 L. J. 
(Q. B,) 435. The Court, in the last case, aaid that there was an 
exception to this, where the object was to prove a petitioning 
or^itor's debt to support a proceeding in bankruptcy ; but the 
existence of this exception is doubted in Potez v. Glossop, 

A person dealing with a registered company is presumed to know 
the contents of the deed of settlement ; Balfour v. Ernest, 5 J?. 

H. A. 600 ; 28 Z. J. (C P.) 170. 

A river is presumed to be navigable as far as the tide flows ; 3Iiles 
V. Jwsc, 5 Taunt, 705 ; R, v. 3£ontaguc, 4: B, ^ C, 602. 

Cujus est solum ejus est usque ad ccelutn et ad ihferos, is a barba— 
TOUs expression of a well-known presumption which juries are 
directed to make. ^ 
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Juries are also usually directed to presume that persons acting in a 
public capacity have been duly appointed. A s, for instance, a surrogate ; 
M. V. Verelst^ 3 Camp, 432 ; justices of the peace, constables, &o. ; 
Perryman v. Jf^ise, 4 T. JR. 36G ; Poe v. Jlachlon, 3 Pouy, 310 ; 
Mar shall Y, Lamb^ 5 Q, B. 115; a vestry clerk, M^Gaheyw Alston^ 
2 M, W, 206 ; an attorney, Berryman v. Wise^ uhi supra ; an 
overseer, Cannelly, Curtis^ 2 Bitty, N, C, 228; Poe v. Barnes^ H 
Q. B, 1037; a parson, Badford v. M^^Intosli^ 3 T, 11, 635 ; a oonimis* 
sioner of one of the superior courts for taking affidavits ; B, v. 
Howard y 1 Mood, Boh, 187. 

Jf a person i* shown to have filled an office at some period prior to 
the date in question, the jur}* may presume that he continues to do 
so down to the latter date; B, v. Budd^ 5 Bsp, 230; Steward v. 
Punn^ 12 31, W, 655 ; Poe v. Young ^ 8 Q, B, 63. Though of 
course this inference will depend a good^eal upon the nature of the 
office. 

The maxim, omnia preesumuntur rite esse acta^ expresses a pro- 
sumption which juries are generally directed to make. Instances of 
it are that feoifment was accompanied with livery of seisin ; Biden v. 
Loveday^ cited 1 Vern, 196; Poe v. Waimvriylity b Ad, B, 620; 
that a theatre has been duly licensed ; Bodwell v. Hedge ^ 1 C, <Sj* P* 
220 ; that a soldier employed in recruiting is duly attested ; IVolton 
v. Garin^ 16 Q, 2?. 48 ; B, v. Hawkins, 10 Bast, 211. 

An instrument lost, or not [)roduced after notice is pre^umed to be 
duly stamped; B, \, Long Buckhy, 7 Bast, 45; Crisp v. Anderson^ 
1 Stark, 35. • 

A fact may be presumed from the regular course of a public office ; 
thus, where it "was proved that the uflicers at the custom-house 
would not permit an entry to he made, unless there had been a par- 
ticular indorsement on a licence, it was held, that the licence must 
be jircsumed to bear the required indorsement ; Butler v. Allnutt, 1 
Stark. 222. 

The jury ought to be told to presume legitimacy, Banhurg Peer~ 
age case, 1 Sim, «§* St. 103 ; and marriage from cohabitation, except 
in prosecutions for bigamy, and actions for criminal conversation; Poe 
d. Bleming v. P'leming, 4 Bing, 266. 

A presumption wliich juries ought to make is that males under 
fourteen are incapable of sexual intercourse. The period of gestation 
is also presumed to be about nine calendar months. The exact limits 
of variation of this period are not very clearly settled ; so that if there 
W'ere any circumstances from which an unusually short or long period 
of gestation might be inferred, or if it were necessary to ascertain the 
period with nicety, special medical testimony w’ould be reqifired. 
The subject was elaborately discussed in the Gardiner Peerage case, 
which is reported separately by Le Marchant. In ordinary cases 
juries would be directed that fruitful intercourse and parturition are 
separated by a ])eriod not varying more than a week either way 
from that above-mentioned. 

There is a presumption generally made with reference to post- 
marks which is strongly recommended by convenience, and which 
may perhaps bo put on the ground, that it is a statement made by a 
person which it is his public duty to make correctly. It is that the 
letter was in the post-omce at the place and on the .day specified by 
the stamp ; Abbey v. Bill, 6 Bing, 299 ; Kent v. Bowen, 1 Camp, 178 ; 
Stockenx. Collin, 7 3f, TV, 515. Whether or no the postmark ought 
also to be presumed to be genuine, seems doubtful. Best, C. J., in Abbey 

c 3 
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V. Lillf seemed to tliiuk it ought; but Gasulee, J., retubed tu express 
an opinion on it, and the case was decided on. another ground. In 
Woodcock V# Jlouldsworth^ IG 3/. <§• 1V\ 124, rollock, C.B., at Nisi 
PriuH, seems to have thought the presumption ef genuineness ought 
to be made ; the verdict was afterwards set aside, but no opinion was 
expressed on this point. It is always presunied that a posted letter 
reaches its destinaLion at the time when, in due course, it ought to 
reaoh it ; but either a person from the post-office, or a person other- 
wise well acquainted with it, must be called to prove the course of 
the post; Abbey v. JMl; Woodcock v. Jlouldsicorthy sujnd. 

An act done with the knowledge of a person who wouM have a 
right to object to it may be presumed to be done by his licence. 
Thus where an enclosure had been made from a waste twelve or 
fourteen years, and seen by the steward of the lord from time to time, 
without objection, it was l^t to the jury to say whether Iho enclosure 
was made b}' llio lord’s Ireeuce ; J)oe d. Eoley v. Wilson y 1 1 Easty 
6G. An entry in a merchant’s book, purpoiliiig to be a co])y of a 
letter addressed by him to his partner abroad, is evidence, as against 
tbo writer, that it was also sent ; tSlurye v. linclninaHy 10 Ad, <S* 

698, In Moryan v. Whit more y G Ex, 710, in which the bona 
Jides of a sale to the plaintill* hy a bankrupt was disputed by the 
assignees, the plaintiir, to prove the date of the sale, put iii evidence 
a receipt and delivery order for the g<n>d.>, dated at the time of the 
alleged sale, but not delivered to the witness who producid ilicm 
till after the sale and bankruptcy; and tiie cairt, dnhitante I'oilock, 
C.B., held them to be admissible as conJirinatory evidence of the date 
of the sale. 

Before Lord Teutordon’s Act, 9 (ieo. 4, c. 14, indorsements were 
frequently used for the purpose of taking the inslriirneat on which 
they wore made out of the statute of limitations, and there was con- 
siderable doubt whether the payment was to be presumed to be made 
at the time the iiidorsemeut bore date. Now by the above act, s. 3, 
indorsements “on any bill of exchange, promissory nolo, or other 
writing,” cannot be used fur that purpose. But there is a doubt 
whether this applies to InstrumcutB under seal. The question, there- 
fore, as to what the presumption is in such cases, may again be 
raised. It will be found fully discussed in Tayl, Ev, ss. <>25, H(jq, 

It is not pennittod to tUe parties to prove every fact which would 
lead to a presumption in some measure bearing on the question in 
issue. If there were no limits to this, it is obvious that a trial 
might be unduly leitgt honed ; and it is clear that a judge may 
refuse to receive evideuoc which only leads to a very weak pre 
sumption. Thus in the case of llollinyham y. Heady 27 X. J, 
{C, P.) 241, 2 C. li, N. S, 388, in an action for the price of 
goods sold and delivered, the question was raised whether the goods 
were sold subject to a certain condition. The plaintiff denied the ex- 
istence of the condition, and the defendant, in order to show that 
it existed, offered evidence that the plaintiff had sold Bimilar goods 
to other persons, subject to the alleged condition* It was held 
that this evidence was rightly rejected. Holcombe v. Henson^ 2 
Camp, 391, was an action by a brewer upon an agreement by the 
defendant to take all his beer from the plaintiff. The defence set up 
was that the beer supplied by the plaintiff was bad, and that the 
defendant had, therefore, ceased to deal with him. The plaintiff 
admitted that this was, if true, a good defence to the action, and in 
answer to it proposed to call some other publicans who dealt with 
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the plaintiff at the same time as the defendant, to show that they 
were satiaded with the beer supplied to them. This cvidenoe was 
rejected by Lord Elleiiborough. In Griffits v. Payne ^ 11 Ad, JS. 
131, where the defence to an action by the indorsee against the 
acceptor of a bill of exchange was that the name of the acceptor was 
forged by the drawer, it was held that evidence that the drawer had 
forged several other bills in the defendant's name was inadmissible. 

Presumption of payment— from lapse of time,'} Lapse of time 
after the debt becomes due, when unexplained, is evidence from 
which the payment of a debt, duo either by specialty or simple 
contract, may bo presumed. Independently of the 3 4 Will, 4, 

c, 42, s, 3, where twenty years have run upon a bond debt, 
without anything to break the time or any circumstances to 
account for the non-payment, a presumption arises that the debt 
has been paid ; Christojyhers v. Sparke^ 1 Jac, 4 ’- 234. Where 

a promissory note made in 1782, and payable on demand seven 
days after sight, wcs sued upon in 1803, Lord Elleiiborough 
said that the same presumption of payment arose as in the case 
of a bond; Dnjfeld v. Creed, o Esjy, 52. Where, in 1819, an 
attempt was made to set off money lent in 1800, and the statute of 
limitations was not pleaded, it was held that it was for the jury to 
consider, whether they w'ould presume that the debt, after so great a 
length of time, had not been satislied ; Cooper v. Turner, 2 Stark. 
497. Wliere goods had been consigned to the defendant for sale in 
1795, and an action was brought against him fur not accounting in 
1809, the Court said that, in the absence of special circumstances, 
the length of time would raise a presumption that the ])arties had 
accounted; Topham v. Brnddick, 1 Taunt, 577. 

The unexplained lapse of much shorter periods of time, in cases 
where, in the ordinary course of affairs, it is not usual to give credit, 
is evidence from which payment may be presumed. Where an action 
was brought for the wages of a liousehold servant two years after 
she was sliown to have (quitted her master's house, tlie jury were 
told that they might presumt' that the debt had been paid ; Selleti 
V. Norman, 1 C. P, 80. AVhere the defendant was employed by 
the plaintiff, a cowkeeper, to carry out and sell milk to his customers, 
and was in the habit of paying over the money which she had 
received to the plaintiff without any written vouchers j)as3ing be- 
tween them, it W’as held, in uii action for money had and received, 
that the plaintiff must prove by positive evidence that the defendant 
had not accounted with liim ; JEcans v. Birch, 3 Camp, 10, If a 
man gives a reeeipt for the last year's or quarter's rent, this is 
evidence of the payment of the rent for all former quarters, though 
it may undoubtedly be contradicted by other evidence ; (Jilh, JEv. 
nth ed, 142. 

Prcsmnjdion of payment— f rom possession of the security,} The 
possession of a security, w’here, in the ordinary course of deal- 
ing, the security is given up to the person who pays the debt^ 
is ^n sdme cases evidence of payment. Where an over-due bill 
of exchange was produced from the hands of the acceptor, it 
was held that there was no presumption that he had paid it, 
unless he went on to show that the bill was negotiated after 
acceptance; PJieiy, Vanhatenhurg, 2 Camp, 439. Where the de- 
fendant, who was indebted to the plaintiff, drew a cheque upon his 
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l)aDker8 in favour of the plaintiff* for the amount of the debt, 
was shown that the cheque was casJied at the bank by the plaintiff*, 
it was held that althou^'h the defendant was not proved to have 
banded the cheque to the plaintiff*, there was presumptive evidence 
of payment ; Mountford v. Harper, 16 M. W. 825. The strength 
of evidence such as that in the cases last cited must necessarily vary 
with the character of the debt, the mode in which it has been con- 
tracted, the position of the parties, and other similar circumstances. 
As if the x>arty producing the security were fellow-lodger or clerk lo 
the original holaer, or his near relation, or in any i)osition where lio 
might easily possess himself of the document. Where S, proved that 
he lent Jl. a cheque on his bankers fur £100, and produced the 
cheque crossed with the names of ll.’s bankers, and showed that £lOO 
had been paid to the account of B. the day after the cheque became 
due ; but it appeared that the papers of B. after he became bankrupt, 
fell into the hands of S., it was held that there was no ijresumidion 
that the amount of the cheque had been paid to B. ; lileasby 
Crosaley^ 3 Jiiny, 430. In an action against the acceptor of a bill, 
it was proved that the bill when due was xiresented to the defen- 
dant and dishonoured, and that the same day a.stran^ier paid the 
amount of it to tho holders, who handed to liiin the bill with a 
receipt upon it, and this bill was produced at the trial by tbe 
plaintiff*. It W'as held that there w'ns no evidence from which 
payment by or on behalf of the acceptor could be jircsumcd ; 

V. Warren^ 14 M. JFl 370. 

Presumption of tho. du rot ion of life,'] Where a lad had bcea 
absent at sea for about twenty-five years, and nothing was known 
of him during all that time, the court said that there was fair ground 
for tho jury to presume that he was dead at the end of seven years 
from the time when he was last lieard of; Doc d. George v. Jesson^ 
0 Past 81 ; Doe d. Lloyd v. Deakin^ A B. tSf A. 433. Where, in an 
action of ejectment, it appeared that two persons had lived more 
tlian a hundred jears before, and there was no evidence to shov/ 
what had become of them, it w’as held that the jury might presume 
that they liad died without issue ; Doe d. Oldhmn v. JVolley^ 8 B. 

i\ 22. In Doe d. France v. Andreu'Sy 15 Q, B, 750, where a lad 
had not been heard of for nearly fifty years, and indeed, except the 
mention of his name in a lease, there was no proof that he had ever 
existed, the Court said that it could not be presumed that he was 
dead in the absence of evidence that ho had not been heard of by 
those who would naturally have hoard of him, or at least that 
inquiry had been made as to whether there were any such persons. 
In Watson v. King^ 1 Stark. 121, where a vessel, on her return from 
the West Indies about a year before, had been lost sight of in a 
heavy gale, Lord Ellenborough directed the jury that there was 
evidence from which they might presume that the master, who was 
on board at the time, was dead, and that it was for them to decide 
upon the time of his death. Where a person had gone to America, 
and had not been heard of for twenty-five years, the Court ^id that 
at the end of seven years it might be presumed that he was dead ; 
but that, if it were important to any one to establish the precise 
time of suoh person’s death, he must do so by evidence of some sort 
to he laid before the jury for that purpose beyond the mere lapse of 
seven years; Doe d. Knight v. Nepeanj 5 JB. 4" A. 86; in 
erratf 2 Jlf. W. 894. Where a girl of sixteen ran away from her 
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father, a small farmer, and was never heard of after 1814, when she 
left England, Shadwell, V.-C., refused to presume in 1844 that 
she was dead in 1821, the probability of intelligence from her 
being rebutted by the ciroumstanc^ under which she had left ; 
Watson V. JSftgland, 14 Sim. 28 ; 9owden v. Henderson^ 2 Sm. ij- 
Giff. 360. 

in Wingfff. Anyrave^ 8 JI. i. C. 183, where a husband and wife 
had been carried off the deck of a vessel by the same wave, it was 
held that there was no inference of law as to survivorship from the 
different sex, age, and state of health of the husband and wufe ; that 
the question w^ from beginning to end one of fact ; and the dif- 
ference in strength, age, and in other respects, was a mere matter of 
evidence for those who hAd to discharge the functions of a jury. 

HEABSAY, OB SECOND-HAND EVIDENCE. 

It is a well known general rule, that, in order to prove a fact, it i& 
not allowed to give evidence that a person has been heard to state, or 
has stated in writing the existence of the fact. There are two 
objections to evidence of this kind ; first, that the statement is not 
on oath ; secondly, that it is not submitted to the test of cross- 
examination. 

This is what is familiarly known as hearsay evidence ; the term i» 
not objectionable, provided it be recollected that the rule which 
excludes it docs not exclude that which persona have been heard to 
say, when what they have said is itself a fact in dispute ; and that it 
iloes exclude statements in writing as well as verbal statements. 

There are certain exceptions to the rule which excludes hearsay 
evidence, which, in civil cases, are founded sometimes on some special 
difficulties in procuring more reliable evidence in the cases to which 
they apply ; sometimes on circumstances, which make the falsity of 
the statement highly improbable ; sometimes on Considerations of 
public convenience. 

Hvidence of deceased witness on former trial between the same 
j^artics.'] If a case has been already tried once, and for some reason 
a new trial is necessary, what was said in evidence by a witness at 
the former trial, who is dead at the time of the second, may be used 
on the second occasion. 

Declarations of deceased persons in questions of pedigi^eej] In 
questions of pedigree the oral or written declarations of deceased 
blood relations of the family, and of their wives or husbands, are, 
subject to certain restrictions, admissible. This exception is founded 
on the obvious difficulty of tracing descent and the relationship 
of deceased members of families by any other evidence. And it 
has been said that these statements are entitled to credit, as being 
made concerning facts which were peculiarly within the knowledge 
of the declarants. Such declarations may be used to prove who is a 
person’s grandfather, when he married, what children he had ; or 
the death of a relation beyond sea ; J?. N. P, 294 — 5. The declara- 
tions of a deceased father and of a relation were admitted to show 
which of three children, all born at the same time, was the eldest 
12 Vin. Ahr. 247. Declarations in a family, descriptions in wills, 
inscriptions upon monuments, in Bibles, and in registry books, are ad- 
missible under this head ; Whitelocke v. Baker ^ 13 Fes. 514. A pedigree 
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which has long hung up in a family mansum, under circumstances from 
which a recognition of it by the family may be implied, is good 
evidence ; Goodrujht v, Mohh^ Coivp, bo-i, A minute book of a 
visitation, signed by the he:^8 of ttie family, has been admitted, 
though produced from a pri^te library ; Pittor v. Walker^ 1 6Yr. 
162. A signed pedigree delivered to the Heralds’ Cullege, by virtue 
of a commission under wliich the College was authori^c^to receive 
and enrol such pedigrees, was adihitted ; The Shrewa^ry Peerage 
cme^ 7 J[. L. (\ 11). In Monckton v. The Attorney General^ 2 Pt/ss. 
cy My, H7, dociimenls in the handwriting of a deceased relation, 
purporting to give a genealogical account of liis fanJlly, were offered 
in evidence ; this account was shown to be erroneous in many respects, 
and was admitted by the writer to be imperfect, and founded partly on 
hearsay, but it was said tloit those objections apnlied only to the credit, 
not to tl»o admissibility of the documents, and it was admitted. An 
old pedigree, professing upon the face of it to be “ collected from 
parish registers, wills, iiionu mental inscriptions, family records, and 
history,” but signed a kinsman of the family as being correct, 
was held by the Court of l!lxclie<[ucr (ffiarnber to be admissible, in the 
ubsenco of anything to reiiut the j)re8umptiun that the recognition 
was in consequence of facts within the persoSal knowledge of the 
person who signed it, or which he knew or heard from other members 
of the family who lived before his time ;• Ihivica v. Lowndes^ (y M, 
O, d71. The description of a person as “ daugliler and heiress 
of .1, I).” ill a conveyance signed by a etnisiii b}’ blood of J. D., was 
ndinilted in evidence, in Doe d, JenkinH w Darien^ 10 Q, P, olu; 
and the writl<?n memorandum of a father as to the time when his 
oliild was bora bus lu^en re<H‘ived to prove when the infant would 
come of ago ; Herbert v. Tavkaly Sir 2\ Haym, 8d ; cited by Lord 
Kllenborough in Ilov d. Jiriinv v. Mawlingtiy 7 Pasty 2t>0. In It, 
V. 'The Inhabitants of Erithy 8 Phisty odO, where a pauper, in answer 
to questions as %o his birthplace, said that his father had told him 
that he was bom illegitimate at Erith, il was held that the evidence 
was impro])orl3' n’ceived, as there ivas no question of pedigree. In 
Shields v. Poacher y 1 De it, vS* Sm, 10, il was proposed to ask what a 
deceased person had said of Nvhero her family came from, where she 
liersolf camo from, and to wdiat place her father belonged. Wilde, 
C.J., disallowed these questions, but Knight llriice, V.-C., in an 
upplication for u new trial, sahl that It. v. Erith did not, he thought, 
apply, and that the questions seemed to him admissible, as leading 
to iaeiitify the deceased aud her relations. In Pauer v. Milfordy 
7 Weekly Rep. 570, Kiudersley, V.-C., expressed hiscuncurrence with 
the opinion of tlie Vice-Chancellor Knight Bruce, In linshton v. 
NeshiUy 2 Mood, Itoh, 554, Jlolfe, B., admitted evidence of a decla- 
ration made by u deceased person on leaving Manchester that he A'as 
going to Blaekburn, as evidence of a tradition in the family that uiey 
had relations at Bluckburu. Wlierc inscriptions on a tombstone and 
on -a monumental tablet were offered in evidence, together with the 
declarations of a deceased relation, to prove tho ages of different 
persons, Tindal, C.J., refused the evidence ; but Lord Brougham, 
after argument, expressed a very strong opinion in favour of it, and 
afterwards stated that lie had consulted Littledale, J., and Parke, J., 
who concurred with him; Kidney v. Cockburn^ 2 Puss, 3Iy, 167. 
The suit being compromised, no farther opinion in tliis case was de- 
livered. Ill tuo argument, a case was cited of Pyder v. Malbone^ 
where Littledale, J,, at the Stafford Assizes, the age being material. 
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admitted as evidence an iuseTi]>tLou on a tombstone stating the death 
of a party at the age of ninety years. In JSlaney v. IVtido^ 7 Sim. 
595, copies of a mural inscription in a church, which had been edaced, 
were admitted. An old and cancelled will, produced from among 
the papers of the testator’s grandson, was admitted to prove iho 
existence and relative ages of the testator’s brothers ; Doe d. Johnson 
V. PemhroJ^y 11 JEast, 504. In Doe d. Jllld v. Onnerody 1 3food, vJJ* 
Dob. 466, Alderson, B., seems to have refused to receive the probate 
of a will in proof of a statement relating to pedigree to prove which 
the original will would have been admissible. 

A person’s declaration that his grandmother’s maiden name was 
A. B, is admissible ; per Lord Brougham ; Jlonckton v. 2'he Attorney 
Generaly 2 lluss. ^ J£y. 158. The declarations tendered in evidence 
may either refer to what tlie party knew of his ow'ii personal knowledge, 
or to. what he has heard from others to whom he gave ciedit ; Ibid. 
165. The general rule against allowing particular facts or single acts 
to bo proved by hearsay, which is frequently applied in eat-es of public 
right or custom, must be considered as extending, though probably in a 
less wide or less ample manner, to cases of pedigive ; per Knight Bruce, 
V.-C. ; Shields v. BomheVy 1 J)e G, ^ Sm. 51. An entry made for the 
express purpose of establishing the legitimacy of a son, and the time 
of his birth, in case the same should bo called in question, is receiv- 
able in evidence, though irijs particularity is a strong circumstance of 
suspicion ‘y^lierheley Pceraye cascy 4 Cam}}. 418. 

Before any such declaration can be admitted in evidence the 
relationship of the declarant by blood or marriage must be established 
by some proof independent of the dtjclaration itself. It is the duty 
of the judge to deebie wiiether this relationship is proved. Sliglit 
evidence will, however, be sutiicient ; Plant v. I'atflory 7 !£• N. 
237 ; 61 Z. (A’^O 289. 

In Vowles Votuigy 13 Ves. 148, the I.ord Chancellor admitted 
evidence of the declarations oi a Jiusband that liis wife was illegiti- 
mate; and iu The Shrewsbury Peerage rase, 7 ££. Z. C. 1, a 
wife’s statements as to litr husband’s family were received. In 
Crispin v. Doglioni, 3 Sw. Tr. 44, S. C. 32 Z. J. P. 4* 

109, upon an issue whether the plaiiitiif was the natural sun of 
H. C., evidence of declarations of J. C., a brother of J£. C., that 
the plaintilf was the natural son of 11. C. were rejected. In 
Doe d. Bainford v. Barton, 2 Mood, Boh. 28, Batteson, J., 
rejected evidence of declarations made by one of two illegitimate 
80ns as to his brother having died without issue. The declarations 
of servants and intimate friends cannot be received ; Johnson v. 
Lawson, 2 Bing. 86. lii JVilson v. Mitchell, 3 Camp. 392, acknow- 
ledgments of parties that they were married, with no further proof of 
an^tual marriage, or that they had lived together as man and wife, 
were held insufficient proof of marriage. The declarations of a reputed 
father or mother are admissible to prove that they are not married, 
and that, therefore, their children are illegitimate ; B. v. The In^ 
habitants of Bromley, 6 T. JK. 330; though the non-access of a husband 
during marriage cannot, from motives of public policy, be proved by 
the direct evidence either of himself or of his wife ; JK. v. The 
Inhabitants of Kea, 11 East, 134; A. v. 2'he Inhabitants of 
Sourton, 5 Ad. 4" E. 180. In bastardy cases, however, where the 
fact of non-access has been established by independent proof, the 
evidence of a married woman is admissible to charge the putotiva 
father of the bastard child ; JK. v. Luffe, 8 East, 203. Mere state- 
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merits in depositions by persons that they were relatives of A. B. were 
rejected as iasuftioient evidence that the parties sustained the character 
of relations ; The Sanbury Veeraye case^ Le MarchanVs Eeport^ 
Gardner Peerage case^ Appendix^ 413. But in Freeman v. PhillipSy 
4 J/. <5* Sn 486, the depositions of witnesses in a suit more than a 
hundred years old were admitted without further proof of the qyuali- 
iication of the witnesses than was supplied by the statements them- 
selves. In Doe d. Jenkins v. Davies^ 10 Q. P, 314, evidence of 
declarations made by E, D. as to statements of her mother respecting 
her marriage were admitted, althougli the legitimacy of E. D. was 
the question in dispute. 

If the declarations which are sought to be given in evidence 
were rnade post litem motam they arc not, in any case, admissible, 
otherwise tliere would be great temptation to construct evidence 
which it would be diflicult to contradict. The meaning of the phrase 
2 mst litem motam has been a good deal discussed. The cases have 
been collected in TayL Ei\ ss. 563 — 5G9, and the result stated is, 
that “there must bo not merely facts which may lead to a dispute, 
but a lis 7nola, or suit, or controversy preparatory to a suit, 
actimlly commenced, or dispute arisen, and tl^t U])on the very same 
pedigree or subject matter which constitutes the question in litiga- 
tion.’* 8ce Davies v. EotvndeSy 6 AT, vS* fr, 528 ; Sheddeji v. 
Patrick^ 30 Z. Z (fV. .y M.) 217; 2 Ti\ 170 ; and the other 

cases there cited. « 

That the party making the declaration is interested in the subject 
of it docs not in any case render it inadmissible, if it bo not made 
post litem motam in the sense above stated. This only goes to the 
value of the evidence; Doe v. Davies, 10 Q. P, 314. But in Plant 
V. Taylor, 7 II. tjr FT. 237, 31 Z. J. (Z>.) 280, Channell, B., doubted 
whether a declaration by a person obviously in his own interest 
ought to be received. 

Evidence of reinitation on questions of public or general right^ 
Another exception to the rule which excludes hearsay evidence is 
whero the statement relates to matters of public or general right. 
The grounds upon which evidence of reputation is admitted in sucli 
oases are that the origin of such rights is generally ancient and 
obscure, and consequently incapable of direct proof; — moreover 
in local matters all persons living in the neighbourhood, and 
interestea in them, are likely to be conversant with them ; — and 
common rights are naturally the subject of common and public 
conversation, in the course of which statements are made, which if 
nncontradicted, are likely to be true ; and thus a trustworthy repu- 
tation may arise from the concurrence of many persons unconnected 
with each other, and interested in investigating the truth, ^er 
Lord Campbell, C.J., in P. v. Pedfordshire, 4 E. & P. 535. 24 L. J. 
{Q.P.)%\. 

A manorial custom is a public or general right which may be proved 
by general reputation ; Denn v. Sjtray, 1 T. P. 466 ; and so is the 
extent of a manor ; Doe v. Skinner, 3 Ex. 84 ; or of a reputed manor 
which once existed ; Doe v. Sleeman, 9 Q. P. 298 ; so is a right of 
common by cause of vicinage ; Prichard v. Powell, 10 Q. P. 589 ; 
and the boundaries between parishes or manors ; Nicholls v. Parker, 

^ P^ish modus; Weeks v. Sparke, 1 M. S. 691 ; 
Jvhtte v. Zisle, 4 Mladd. 215 ; a parochial chapelry ; Carr v. 
Mottyn, 5 Ex. 69; a toll traverse; Prett v. Peales, if. 3/. 416 ; 
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a ferry ; Pirn v. Ciirell^ G M. TF. 2.34 ; a county bridge ; JR. v, 
Sedfordshire^ 4 JS. P, 585; 24 L. J. (Q, jR.) 81.; or a right 
of freewarren by prescription over an entire manor, including 
demesne and tenemental lands; Carnarvon v. Villchois^ 13 M, 

IV. 313. Therefore the declaration of deceased copyholders; or 
a saving of the right in a private act for enclosure, inter alia^ of 
copyholders’ common, are all evidence of such a right of free- 
warren ; Ih. 

In the Marquis of Angle sea v. Lord Ilathcrtoy, 10 M. TF. 218, 
the court was inclined to hold that a deed between the lord of a 
manor and a number of his customary tenants, alleging what the 
customs were, or what they conceived them to bo at that time, would 
be receivable iu evidence lo negative a claim on behalf of all the 
customary tenants. 

lleputation is admissible to prove the prescriptive liability of 
certain landowners to repair a county biidgc, for thougli involving a 
matter of private riglit, ihatters of public concern likewise depend 
upon it ; It. v. Bedfordshire^ 4 L. B. 535 ; overruling, It. v. 
IVavcrtrcCy 2 Mood, Bob. 353. In Steel v. Brickett, 2 Stark. 403, 
Lord Tenterdcn admitted evidence of reputation alone to prove the 
existence of a manor, but in Bushtoorth v. Craven^ M^Cl. Vo. 417,, 
a penal action, llullock, B., said that, in his opinion, to render such 
evidence admissible some Toundation in fact, sueli as the exercise of 
manorial riglits, should first be laid. 

A jiresentnient by the homage on the court rolls of a manor,, 
stating the mode of descent of lands in the manor, is evidence of such 
mode, though no instance of any person having taken according to it 
be proved ; Boe v. Parker^ 5 T. B. 20. Entries of admissions 
durante casta vidultate are evidence of a custom to hold on that con- 
dition, though there may be no instance of a forfeiture for inconti- 
nence ; Idoe y. Askew, 10 East, 520, Proof of the admission of tho 
youngest among collaterals of a certain degree of consanguinity is 
not evidence .sc of the custom of dosctnt to the youngest of a 
more remote degree : thus the entry of an admission of the youngest 
son of an uncle is no evidence that the custom extends to the youngest 
son of the youngest brother of a great-grandfather; Muggleton v.- 
Barnett, 27 L. J. {Ex.) 125; 2 11. N. 053. Presentments by 
the leet jury of unlawful fishing in a stream belonging to the lord of 
the manor are not evidence for the lord of his right to the stream ; 
for they are made in the exercise of a criminal jurisdiction, and arc 
res inter alios ; per Erie, C. J., in Mildmay v. Newton, JVinton 
Sum. As. 184G ; dubiiantc Coleridge, J., in IVaddington y. Newton, 
JVinton Sum. Ass. 1850, who was disposed to admit them, on tho 
same presentments being tendered at a subsequent trial on the same 
question between other parties. In Calmady v. Bowe, G C. B, 861, 
presentments of purprestures were rejected by C(»leridge, J., because 
no fine appeared to have been imposed. Entries of lines assessed 
in the books of a deceased steward are not evidence of a custom to 
take such fines, unless there be some proof of payment ; Dean of Ely; 
y. Caldecott, 7 Bing. 433. 

The rule with regard to the parties from whom the declarations 
proceed has thus been laid down : In cases of rights or customs which 
are not, btrictly speaking, public, but are of a general nature and 
concern a multitude of persons (as in questions with respect to boun- 
daries and customs of particular districts), it seems that hearsay 
evidence is not admissible, unless it be derived from persons conver- 
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sant with the neighbourhood. On the other hand, actual inhabitancy 
in the place, the boundaries of which are in dispute, is unnecessary. 
But where the rirfit is strictly public (a claim of highway^ for 
instance), in whicli all the king's subjects are interested, it is 
difficult to say that there ought to bo any suoli limitation. In a 
matter in which all are concerned, reputation from any one appears 
to bo receivable, but almost worthless unless it came from persons 
who are shown to have some means of knowledge, as by living in 
the neighbourhood,^ or frequently using tho road in dispute. Per 
Parke, 11., in Crease v. Earretf,^ 1 C. M. 72. 919; I)oe v. Sleeman^ 
9 Q, 72. per curiam. Thus a document purporting to be a 
decree of ocrtaiu ]>erso!i8, the Lord Trcastiror and Chancellor of tho 
Exchequer, &c., who had no authority as a Cf)urt, was held to be 
inadmissible cividence as reputation on a (question whether the city of 
Chester, before it was made a county itself, formed a part of the 
county palatine; because those personages had from their situations 
no peculiar knowledge of tho facts ; Roger v. Wood^ 2 B. Ad, 
215. So the answers of the tenants of a manor to an old commission 
of Btirvcy issued by the lord, finding the bounds of the manor and 
his right to wrecks are evidence of the former, but not of tho latter ; 
they having as to this no peculiar means of knowledge, and the lord's 
title to such a franchise not being a matter of public concern ; Talbot v. 
Leiris^ 1 C, 3f. ^ 72. 495. Such a claim of wreck is one affecting 
only the interest of the Crown, and not tho tenants ; and the case 
differs in that respect from the claim of free warren in Carnarvon v. 
Villehoisj 13 <S- IV, 313, cited ante^ p. 11. A document, tempore 

Eliz., produced from tho oflice of the duchy of Lancaster, purporting 
to be a surve}’ of a duchy manor taken by the deputy surveyor- 
general by the oaths of twe!\ty tenants of tlie manor whose nam^s were 
subscribed, was lield to be ii\admissihle as evidenco of the boundary of 
the manor, there htdiig no pr«»of «>f the authority under which the 
survey was taken, ami, eonscq^uhltl3^ no ground for presuming that 
auj' such survey was in fart nnulo ; E*'anH v. Ta glory 1 Ad, eSJ' E, 617. 
If indeed tho document had been grnorally accepted as a genuine 
prosen tm*mt, it would have been evidence of rr nutation, semh, Ih, 
In Beaufort \, Smithy 4 E.r, 150, it was held that a lirivate 
Biirvo}", made hv direction of Oliver Cromwell, of lands granted 
to him b}" Parliament, in which commissioners naun d by him stated 
tho substance of information received from presentments of the 
tenants as to manorial t<*lls and royalties, w’as not evicience either as 
reputation, or as a pubPo document. A private survey was also 
rejected on a question of parcel, or no parcel of a lordship, in 
Daniel v. IVilktUy 7 Ex, 429. 

In 7'Ae Duke of Newcastle v. 21ie Hundred of Broxtowe, 4 B, 
iV Ad, 273, where tho question was whether a place was wdthirPthe 
limits of a hundred, ancient orders of justices of the peace at the 
sessions of the county within which the district was alleged to be 
were admitted in evidence, though the justices were not proved to 
have been resident within the hundred or county. A paper simed 
by a number of the inhabitants of a hamlet at a public meeting held 
there is evidenoe, though slight, of the truth of a statement con- 
tained in the paper as to the non-existence of a public right of way ; 
Barraclough v. Johnson ^ 8 Ad, H, 99. 

In jPo//ard v. Scotty Peake N. P, Ca. 18, a copperplate ma]), 
describing a close as a public road, and purporting on the face of it 
to be taken by tho direction of the churchwardens of that time,. 
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was reiected, although evidence was offered to prove that it was 
generally received in the parish as an authentic map. But it would 
seem that, at any rate upou the ground last mentioned, the evidence 
ought to have been received. In Hammond v. Broadstreety 10 Ex. 
390, a map produced by a county magistrate, who had had it some years, 
was held inadmissible. In Pipe\. Fulcher^ I E. E, 111, 28 Z. J. 
fQ. E.) 12, a copy of a map used by a steward of a manor di ceased, 
lor the purpose only of defining the copyholds, and containing no indi- 
cation of a public highway, was held not to bo admissible to prove that 
the latt(T did not exist, on the ground that the steward hud recognised 
its truth in that respect. A verdict and judgment thereon is frequently 
used as evidence of repututiou in a matter in which reputation is ad- 
missible, if the proceedings appear to be regular. In Brisco v. Lomax, 
8 Ad. E. 198, the finding of a jur}', under a commission issued out 
of the Duchy Court of Lancaster to ascertain the bounds of adjoining 
manors, w’as admitted as evidence of such bounds. But an inter- 
locutory order of the same court, not intended to be final, is not 
evidence of reputation ; Bim v. Curell, G M. ij* IF. 234. In Evafis 
V. Bees, 10 Ad, E, 151, an award in pursuance of a reference at 
nisi prius, and setting out the boundaries between tw^'o counties, was 
tendered as evidence of reputation to prove these boundaries iu a 
subsequent suit between diflereut parties, but was rejected. In Brett 
V. Beales, Mood, M, 41(>, in an action for tolls by a lessee of the 
corporation of Cambridge, an old deed of composition between the town 
and the university, reciting an a%vord by wliieh the composition was 
stated at a fixed sum, was admitted in evidence on belialf of the 
plaintift', though there w’tas no j)roof of its having been acted upon, 
the court saying tliat tliis objection ap])lied rather to tho effect than 
to the admissibility' of the eviilence. Sec also Crease v. Barrett, 1 
C, M, cV B, 919. In Nichols v. l^arlvr, 11 East 331, upon a 
question of boundary' betw'eeii two paiishos and manors, evid(*ncc of 
what old persons deceased bad said concerning tin- boundaries of tho 
parishes and manors w as admitted, though ibc^i; old persons were 
parishioners, and claimed rights of common, lie* wastes of wdiich 
would be enlarged by their declarations. The declarations of a 
deceased lord of a manor as t > the extent of his own waste, are not 
evidence in support of a right which depi nds on the boundary of 
the manor; Crease v. Burreit, 1 C, M. B, 910. 

Upon questions of mere private rights, evidence of reputation is 
not admissible. In B, v. Antrohus, 2 Ad, E, 793, the decla- 
rations of old persons in Chester, that the sherids of tho county 
were exempted from executing criminals, and that the corporation 
was bound to execute them, were disallow ed. Evidence of rt^putation 
as to the existence of a farm modus is inadmissible ; Pritchett v. 
Jlofieyborne, 1 Fou. <§r Jer, 135. But in Thomas v. Jenkins, 6 Ad. 

E. 525, after it had been shown that the boundary of a farm and 
of a hamlet w’ere the same, evidence of reputation 'was admitted to 
show the boundary of the farm. In Weeks v. Sparkc, 1 M, ^ S. 679, 
evidence of reputation that the occupiers of two messuages had a 
right of tilling the common was admitted, upon the ground that 
such tillage qualified the rights of a number of persons. But in 
Dunraven v. Llewellyn, 15 Q. B. 791, where there was a dispute 
between the plaintifiT, the lessee of a manor, and the defendant, the 
owner of an adioining estate, as to the right to the possession of a piece 
of land lying between the manor waste and the estate of the defen- 
^ dant, declarations by deceased tenants who had enjoyed rights of 
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common over the manor waste that it included the locus in quo were 
rejected, on the ground that there was no common law right for all 
the tenants of the manor to common appendant on its wastes, and that 
consequently the question was notone of uniform, or general interest. 

Matters of general interest cannot be proved by declarations which 
relate to particular facts. In Ireland Powell^ Pea. Ei\ 16, where 
the question was, whether a turnpike stood within the limits of a 
town, Chambre, J., admitted evidence of reputation that the town 
extended to a certain point, but would not allow it to be proved 
that old people, since dead, had said that upon that spot stood houses 
which had now disappeared. In It. v. Jlllssy 1 Ad. cV E. 550, evi- 
dence that tile occupier of a meadow, over which ran an alleged 
public way, had planted a willow, saying that he did so to show 
where the boundary of the road was when ho was a boy, was rejected. 

Ilcputation as to public riglits, as in cases of jiedigrce, must not be 
2 wst litem motam ; lUcharda v. JSasselty 10 B. cV C. 657, see cujiruy 
p. 40. 

The declarations of old persons still living cannot of course be 
admitted as evidence of reputation; Patteson, J. ; Wuolicay 
liowcy 1 Ad. vV E. 117. ’ 

Entries hy a drrc(is(d rector or r/Vv/r.] It is said to be an esta- 
blished rule, and the cases seem to warrant the assertion, that entries 
by a deceased rector or vicar are ovideiiee for or against his suc- 
cessors in a question relating to the ecclesiastical receipts of the 
rectory or vicarage; Young v. Clare Hally 17 Q. B. 037. And 
similar entries in books of ecclesiastical corporations aggregate have 
also been admitted ; Short v. Zee, 2. Jac. cV* W. 479. Tliis species of 
evidence has, however, been frequently disapproved of; see 1 Ph. 
Ev. \i)th ed. p. 217. 

Declarations of deceased persons against their own interest^] The 
declarations of deceased persons are frequently admitted on tiie 
ground that their truth is guaranteed by the circumstance, that 
these are statements against the pecuniary or proprietary interest of 
the person making them. 

lu Higham v. Itidgauty^ 10 Easty 109, 2 Sin. L, C. 5th ed. 270, it 
was necessary to aseertuin the day on which a child was born. A book 
kept by the person who delivered the child’s mother was produced, 
ill which was an entry, which was interpreted to mean that the 
child in question was born on a certain day, that the person making 
the entry attended the mother in her coniinement, tliat he charged a 
eertuin aum for so doing, and that it was paid. The part of the 
entry which showed that tho charge was paid was apparently made 
after the entry of the charge itself. It was held that the entry was 
admissible to show the date of the birth of the child. 

Aooording to the report of Higham v. Midgtcayy Bayle}", J., said 
that tho entry must be by a ^>erson who could liave himself been 
called as a witness if he were alive. This qualification is disapproved 
of in Short v. Zee, 2 Jac. JF. 489 ; and expressly repudiated by 
Bayley, J., himself in Gleadota v. Atkiiiy 1 C. 31. 424. 

The entry must be against the pecuniary or proprietary interest of 
the party making it. The fact that the entry, if true, would subject 
the party making it to criminal proceedings, will not make it 
admissible ; Sussex Peerage case^ 11 Cl. Fin. 85. 

There has been much discussion, whether an entry, in order to be 
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admissible, must be, when taken altogether, against the interest of 
the ])Gr3on who made it, or whether it is admissible if part of it be 
so ; it being frequently the case that the entry consists of a charge, 
and a further statement that the charge has been paid. This question 
would not arise if the admissibility was conlined to that part of the 
entry which is against the interest of the person wl\o makes it ; but 
(as we have seen) in Jfliyham v. Midgway the whole entry was hold 
to be admissible ; and though it is true that the facts of the child 
having been born and of the person who made tlie entry having at- 
tended the mother in her conliiiement were proved, in that case, by 
independent evidence, and the point was, therefore, not necessary to 
be decided, it has always been considered as an authority for the 
admission of the whole entry. So in Barry v. BehhingUmy 4 T. 7?. 51 1, 
entries by a deceased steward of money duo from persons in satis- 
faction of trespasses committed on the waste, wdth a discharge of those 
sums, were admitted to prove the right to tlio soil of tlie waste. But 
in Doe d. (iallop v. Kotr/es, 1 Mood. cS* Bob. 2(51, Lawrence, J., refused 
to receive, as evidence of repairs having been done for a certain 
person, a deceased tradesman’s bill charging certain repairs against 
that person, with the tradesman’s receipt annexed. 

In Boivc V. Br oniony 3 M. ^S* By. 2(>7, the point was a good deal 
discussed. There a toll-book in which the deceased person kept a 
debtor and creditor account of tolls received by him on account of 
the owner, was received by Lord Tenterden and Littledale, J* In 
Williams v. GeaveSy 8 C. B. 592, Patteson, J., took a similar 
course. 

In J)avies v. Humph reySy 0 3f. 7F. 153, a promissory note for 

3001. was produced with the following indorsement in the hand- 
writing of the payee, wlio was dead ; “ Jlcceived of W. D, the sum of 
280/. on account of the within note, the 300/. having been originally 
advanced to K, II.” This was .admitted in an action by W, D. 
against K. II., as evidence that the money \vas originally advanced 
to E. H. as principal. Parke, B., who delivered the judgment of the 
Court of Exchequer, thought the cases had gone a long way, but felt 
bound by them to decide that the evidence was riglitly received. The 
report of the next case, that of Jfusgrare v. Einmersoiiy in 10 Q. B. 326, 
differs considerably from that in IG L. J, (Q, B.) 174, and it is not 
very easy to see what the i)oint decided really was. The question 
was, whether a fee farm rent was due in respect of certain land. 
Books were tendered, which stated this rental to be due amongst 
many others, but they were rejected. A paper was afterwards produced 
from the s'ame box as that from which the books were produced, in 
which a deceased receiver charged himself with having received an 
amount corresponding with the amount of the rentals for two years ; 
and, after this, the books were held receivable as being connected 
with the paper. In Doe d. Kinglake v. BevisSy 7 C. B. 456, the 
Court of Common Picas held that entries on the ancient rolls of a 
manor of disbursements by the reeve were not receivable, although 
there w'ere corresponding entries in which the reeve charged himself 
with the receipt of the moneys so disbursed. The Court thought 
there might be a difference if the charging and discharging entries 
were so connected as not to be intelligible one without the other. 
This decision seems scarcely consistent with hfusgrave v. Emmersotiy 
which is certainly a strong case. 

It is a rule of evidence that a person in possession of real property 
is, if nothing appears to the contrary, presumed to be seised in fee. 
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From this it is deduced that erery statement made by a person 
which shows that he is possessed under an inferior title than a fee 
siniple absolute is against bis interest, and on this ground such decla- 
rations are considered to bo admissible. Such evidence would not 
probably be considered by a jury as very cogent. 

In Holloway v. Raket stated by Buller, J., in delivering judgment 
in jDaoien v. Pierce^ 2 T. JR. 53, it was necessarv to prove seisin in 
a devisor ; and it was held that this might be done by proving the 
declaration of a deceased tenant in possession that he held as tenant 
to the devisor. It will be observed that the declaration is hero used to 
prove a fact, about which tin* tenant might have no interest what- 
ever ; or which he might have an interest to misrepresent, namely, of 
whom he held. But the case has been followed to the full extent, 
and indeed it is in accordance with Iliyham v, Ridyway, Peaceable 
d. Uncle v, IFiatson, 4 Taunt, 16, and Carne v. Nicoll, i N, C, 430, 
are precisely similar cases. 

In Crease v. Barrett^ 1 C, M, Sf R, 931, the dispute was, whether 
certain land was part of the waste of*a manor. The defendant 
contended that it was not, and he sought to prove it by showing tliat 
a deceased owner of the manor had stated where the boundary of the 
manor was, whicdi houTiclary excluded the land in question. But the 
Court thought this cvidenco was not admissible, for that in this case 
the stateirKjnt was not against the a|)j>arent interest of the person 
who mudo it, so as to render it improbable that he would make it, if 
it were not true. 

Roe d, Unnic v. RaxvlinySy 7 East 279, is rather a complicated 
case. A. was tenant for lift*, with a povver of leasing for twenty-one 
3 "oar 8 , ui)on condition that he reserved the ancient rent. He was 
succeeded by other tenants for life, and ultimately by B., who had a 
similar power. At B.’s death the defendant was in possession of 
part of the estate as tenant under a lease granted by B. by virtue of 
the power. The lessor of the plaintiff, however, who was the next 
owner of the estate, sought to invalidate this lease by showing that 
^the rent reserved by it was not the ancient rent. In order to show 
what the ancient rent was, and that it was more than that reserved 
by the existing lease, a paper was produced, which was indorsed by 
A., with the words, “ a particular of my estate,^' and in it the rent 
of this land was stated. It was held that this paper was admissible, 
for that A. had an interest to make the rent as low os possible, and 
so increase the fine upon renewal. 

In R, V. Birmingham^ 31 i. J, (Jl/. C.) 63, it was held that a 
declaration by a deceased person, that he held certain land as tenant 
at a rent of 20/. a year, was evidence, iu a question of settlement of 
a pauper, that the rent was over 10/. a year. 

A verbal declaration is equally admissible with a written one. 

Pb, 

After the lapse of a long time the death of the person making the 
declaration will be presumed. The lapse of fifty-nve years was con- 
sidered enough to dispense with further proof of death of the person, 
although, if alive, he would not have been of an age beyond the ordi- 
nary term of human life; Doe d. Ashburnham v. Michael^ 17 Q. 
276. See suprh^ p. 36. 

In Edie v. Khujsford^ 14 C, B, 759, 23 L. J, (C, P.) 123, Jervis, 
C.J., seemed to doubt whether a declaration against his interest by a 
deceased person Was admissible in an action by bis executor, but it 
is not very easy to see on what the doubt is founded. 
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Declarations of deceased persons in the regular discharge of hvsi- 
WCS5.1 A declaration which it is the duty of a person to make in tho 
usual course of business is admissible in evidence after his ‘decease. 
Thus, in Price v. Lord Torrington^ Salk. 285, 1 Sm. Z, €, 139, it 
was proved to be the custom in the establishment of the plaintift', 
who was a brewer, for the draymen to come every night to the clerk 
at the brewhouse and give him an account of the beer they had deli- 
vered out, which lie set down in a book kept for the purpose, to which 
the draymen set tlieir names. In an action for the price of beer sold 
to tho defendant, it M as held that an entry in one of these books, by 
which it appeared that a certain quantity of beer had been delivered 
to the defendant, might be used, after the death of the drayman udio 
had signed it, as evidence to prove delivery. 

It is said by Parke, J., in Doe d. Patcshall v. Twifordy 3 
P, <5* 898, that in order to rendcT a declaration in the form of an 

entry of this kind admissible, “it is essential to prove that it M'as 
made at the time it purpoits to bear date ; it must be a contempora- 
neous entry.” It is not quite clear udiat is meant by a contem- 
poraneous entry, probably it is sufllcient if it is made at the time 
when by the course of the business it ought {o be made. 

The declaration is only admissible to prove those facts which it is 
tho duty of the person making the declaration to include in it. This 
>vas so laid down in Chambers v. Perfiasconiy 1 Tgr, 342, in error j 
4 Tgr, 531 ; and though, as pointed out in 1 Sm, X. C, 5th ed. 
280, the facts of tliat case scarc(dy support the decision, the above 
principle has since been generally recognised. 

In Davis v. Llogd, 1 Car. K. 275, it was proved that it was tho 
practice of the Jews to circumcise a child on tho eighth day after its 
birth, and that it was the duty of the Chief Rabbi wlio performed the 
operation to enter a memorandum of the fact in a book kept for the 
purpose. The Chief Rabbi in this case being dead, the book was 
tenaered in evidence to prove the age of a Jew, but Lord Denman, 
after consulting Patteson, J., rejected the evidence. 

In lirain v. Preeccy 11 31. ^ IF. 773, the course of business at 
coal mine was for H., one of the workmen, to give notice to Y., tho 
foreman, of the coal which M^as sold. Y. was not usually present 
when the coal was delivered, and was unable to write, but he 
emploj’cd one 15. to make entries for him of tho sales of coal in a 
book kept for the purpose. 11. and Y. were both dead, and in order 
to prove delivery of the coal B. was called, who produced the book, 
and stated that he made it out from Y.^s directions, and that every 
evening he read over the entries to Y. It was held that this boot 
was not admissible. 

Whether a declaration by word of mouth, which it is a person's 
duty to make in the course of his business, would be admissible, 
is doubtful; StajiyUony. Cloughy 2 D, P» 293; 23 X. J, (Q, B.) 6. 
It is not very likely that such a duty would exist. 

An attorney's bill was produced with the following indorsement 
upon it; — “ March 4, J815, delivered a copy to C. I).” This was 
proved to be in the handwriting of a deceaned clerk whose duty it 
was to deliver ct copy of the bill and to make tho indorsement, and it was 
held to be evidence to prove the delivery of the bill ; Champneys v. 
Peckj 1 Stark. 404. An entry of dishonour of a bill, made by a 
notary’s clerk in tho usual course of business, is evidence of the tact 
of dishonour, after the clerk's decease ; Poole v. DicaSy 1 N. C, 
649. In 3fark8. v. Lahee, 3 N. C. 408, an entry by the plaintiff's 
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attorney’s deceased clerk in a daybook, stating a tender and refusal 
by the defendant, was held to be evidence in support of a replication 
to that effect ; but there was a previous entry of a receipt by him of 
the money for the purposes of such tender. 

As to proof of notice of calls made by a public company from the 
memorandum of a deceased clerk, see Eastern Union Railway Co, 
V. SymondSf 5 Ex, 237. An entry in a letter-book kept by a 
deceased clerk in the course of dufy is secondary proof of the contents 
of the letter sent, and of the posting of it, if that was the course of 
business ; Pritt v. Fairclough^ 3 Camp, 305 ; llayedorn v. Reid^ 
Ih, 379. 

declarations when admissible as part of res gestm.] There is a 
great deal of looseness about tlie doctrine that evidence of declarations 
are sometimes admissible on the ground that they are part of the 
res yestce. It is very dillicult indeed to say exactly what is meant by 
that doctrine. 

Upon an examination of the cases it will be seen that there are 
very few indeed where evidence is allowed to be given of what another 
person has said or written, who is in existence and could be called as 
a witness, except in those cases where the saying or writing is itself 
a foot in issue. Perhaps tliis is what is meant by res pest re. 

On the trial of Lord George Gordon for high treason, it was held 
that evidence might be given of the cries of the mob which accompa- 
nied the prisoner on one of the occasions in question ; R. v. Gordon^ 
1 Leach^ 515. 

In Tull V. Parlett, Mood, cS’ M, 472, a conveyance was impeached 
on the ground that it was not founded on a valuable consideration. 
The consideration expressed in the deed was esteem for A. B. and 
other good considerations,” To show that tlie real consideration was 
an intended marriage of the grantor with A. B., evidence was ten- 
dered “of the declarations of the grantor, made after the deed was 
executed and before the marriage took plsce, that he conveyed the 
property ns a settlement on his intended wife ; and also the instruc- 
tions given by him to his solicitor, desiring him to prepare the deed as a 
marriage settlement.” Tindal, C.J., said ho thought he ought to 
receive the evidence, not making any distinction between the two 
branches of it. 

In Thompson et^ixor v. Ty'eranidny Skin, 402, an action for an assault 
upon the wife, Holt, G.J,, allowed what the wife said “ immediate 
upon the hurt received, and before she had time to contrive anything 
for her own advantage,” to be given in evidence. It is not said what 
the nature of the woman’s statement was. In Aveson v. Lord Kin- 
naird^ 6 East 188, the action was brought on a policy of insuranoe 
effected by a husband on the life of his wdfe. The defence was 
that the wife was a hard-drinker, and was in ill-health at the time 
the polioy was effected. The surgeon who had examined the wife 
* on behalf of the office was called by the plaintiff, and he swore posi- 
tively to his belief of her good health at the time, and said that he 
formed his o^kinion principally from the satisfactory answers wUch 
aho gave to his inquiries. A witness was then called for the defence, 
who stated that she saw the deceased a day or two after the surgeon 
had examined her ; that she then complained of being unwell; that 
she said that she was unwell when she saw the surgeon at the interview 
above-mentioned ; and that she made other similar statements. These 
siatqments were all objected to, but the court held that they were admis- 
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•sible to rebut the evidence of the surgeon given on the other side. In the 
Gardiner Peerage case, reported separately by Le Merchant, a great 
many doctors were examined on the part of the claimant as to their 
experience of cases of protracted gestation. Of course the commence- 
ment of the period of gestation was only known to the doctors, in 
most cases, through the answers to questions put to the women re- 
lating to their intercourse with men, their menstruation, and other 
facts of a similar kind. Evidence of what these answers were was 
repeatedly objected to, and finally rt‘jected by the committee upon 
the advice of Lords Gilibrd and Redesdale. See p, 176. In E. v. 
Johnson, 2 C, cS* K. 3d4, where 'it was necessary to ascertain the 
state of a woman’s health a few daj’s before her death, a witness 
(not medical) was allowed to state the answ^irs of the deceased woman 
to inquiries made by him. 

In Kent v. Lowen, 1 Camp, 177, the action was by the indorsee 
against the maker of a promissory note. The defendant, in order to 
show that the note was given for a usurious consideration, offered in 
evidence a letter from one C., the payee of the note, to himself, 
written just before the making of the note, in which C. off'ered to 
lend the defendant money at a usurious rate of interest. Lord 
Ellenborough held that the letters were evidence of an act done by 
C., who was the payee of the note, and through whom the plaintiff 
made title. It does not appear that C. was dead. If in this case there 
was any reply to the letters by the defendant, so that it would appear 
that a usurious offer was made and accepted, and that thus the note 
was a part of the transaction, this evidence might be unobjectionable. 

In Felloxoes v. Williamson, Mood, cV M, ;U)(>, it was held, that in a 
suit for a false representation as to the solvency of A. 15., whereby 
the plaintiffs were induced to trust him, evidence might be given of 
the declarations of the plaintiff's made at the time the credit was 
given, that they trusted A. B. in consequence of the representations 
made to them. 

The cases having reference to the proof of an act of bankruptcy 
stand somewhat apart. Formerly a bankrupt could not be called 
in support of a commission against himself, and the difficulty of 
proving an act of bankruptcy, where so much depends on intention, 
may have led to some latitude in the evidence given in this class of 
cases. In Bateman v. Bailey, £> 1\ B, 512, it was proved that the 
bankrupt had been absent from home, and it was held that state- 
ments made by him, leading to the inference that his intention was 
to avoid his creditors, might be given in evidence. So it has been 
held, that in an action brought by the assignees to recover money 
paid away by the bankrupt fraudulently, and in contemplation of 
bankruptcy, it might be shown that the bankrupt had, in the hearing 
of the defendant, admitted himself to be insolvent; Vacher v. Cocks, 
Mood, 4* M^ 353 ; Herbert v. Wilcocks, Id, 355, n. In Rouch v. 
'Phe Great Western Railway Company, 1 Q, B, 51, it was held, 
that in an action by the assignees of a bankrupt to recover property 
of the bankrupt, which had come into the possession of the defen- 
dant just before the bankruptcy, a letter from the bankrupt to the 
defendants might be given in evidence by the plaintiff, which stated 
that he was then absent from home in order to avoid two writs that 
were out against him. There are numerous other cases relating to 
this species of evidence in cases of bankruptcy. But queere, whether 
since the 6 & 7 Viet. c. 85, the bankrupt is not an admissible witness 
to prove his own bankruptcy ; on which see Udal v. Walton, 14 M, 



50 


Jlearsay or Second-hand Evidence, 

4“ 254, If so, the admissibility of hearsay evidence in these 

cases ought, it would seem, to be restricted. 

In Lewie v. Rogers^ 1 C. M. 48, the question was whether 
an assignment of all the estate of A. B. to the defendant, for the 
benefit of the creditors of A. B., was bond Jlde, The defendant put 
in the assignment and also a list of creditors made out by A. B., and 
banded to the deft^ndant. The plaintiff objected to the list, but the 
Court thought it was admissible ; not, of course, to show who were 
creditors, but to show the bona Jides of the assignment. 

In an action for criminal conversation, letters which pass between 
the husband and wife have been generally admitted, to show the 
terras of affection or otherwise existing between them Willie v. 
Sernard^ 8 Bintf, 370. 

The case of Milne v. 31 Z. J. {Ex.) 257, 7 11. N. 786, 

hardly appears to he n dt cision on this subji.ct, although there appears 
some incliimtion po to rank it. There the question was whether A. 
had sold goods to B., or to C. It was decided, or at least assumed, that 
evidence of tlic fact that A. had made inquiries as to the credit of 
B., and not of C., was evidence, as between A. and C., that he had 
trusted B. and not C., nllliough these incpiiries were made after part 
of the goods wore delivon d. This was the really doubtful question ; 
the further question, whether, these inquiries being by letter, the 
letter was adiuissihle, could hardly, after the decision on the first 
branch of tlic inquiry, admit of any doubt. 

Proof of acts of ownership by means of private docionente.'] The 
doctrine of prescription, which allows the existence of rights to be 
inferred from the enjoyment of them, nocessarily opens the door to a 
epooies of evidence which sometimes looks rather like second-hand, 
or hearsay evidence ; but these are really only cases in which an act 
of ownership lias been recorded in writing, under such circumstances 
ns t») make the writing the proper evidence of the act. Thus old 
expired leases are proper evidence to show that the lord of a manor 
has let certain lauds ; Hale^ De Jure 3/oris, p. 35 ; Clarkson v. 
Woodhotise^ 5 T. R. 412, a. Hee Mulcohnsnn v. Den ^ 11 fi'^eek. 
Rep. 17H, 


Proof by public doemnents generally.’] There are some facts which 
may bo proved by the recital of them in documents of a public nature. 
This is obviously hearsay, or seciuid-liaud evidetico. 

It is not very easy to dt line the class or chis>e.s of documents to whioli 
this unusual degree of credit is given. In Huntley v. Donovany 15 
B. t)G, it was assumed all through by counsel and the Court, that, if 
there wore a duty east by act of parliament upon a person to give a 
certificate stating that certain facts existed, the certificate w^)uld bo 
evidence of those facta. And by a parity of reasoning it would seem 
that the same result would follow, if the duty to give a certificate 
were imposed on the officer by the coiniuon law. iSo also any facts 
which by law a person is re<iuired to record, or to register, would seem 
to be proveablo by the record, or register. 

In Kitmereley v. OrpCy 1 Doiujl. 56, it was held that the indorse- 
ment of enrolment upon the hack of a deed signed by the proper 
officer was sufiioiont evidence of enrolment ; and the same is stated 
by Buller, J,, in that case to have been frequently held with respect 
to bargains and sales enrolled under the 27 Hen. 8, c. 16. The same 
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principle is laid down by the Court in Doe d. Willianie v. Lloyd. 1 
M. 4“ Grinciell v. Brendon^ 6 C\ B. N. S. 698, 28 L. J. 

{C. P.) 333, it was necessary to prove that a copy of the bill of sale 
together with an affidavit of the time of execution had been registered 
in the Qaeen’s Bench Office, as direoted by the 17 & 18 Viet, o. 36, a. 1. 
It was held that this might be proved by a certified copy of the entry in 
the book at the office kept in accordance with the directions of the act, 
inasmuch as the book itself would have been admissible if produced 
(^e 14 & 15 Viet. 0 . 90, s. 14, p. 72). An objection was also 
taken that there was not in the entry any distinct statement that the 
bill of sale and the affidavit were filed together ; but the Court held 
that, as the ofticer would not be justified in filing one without the 
other, it must be presumed that they were so, and that the entry 
was sufficient to prove this fact also. 

The following are some of the cases in which evidence of this kind 
has been received. Most of them, it will bo observed, range them- 
selves under one or other of the principles stated in the preceding 
page. I^ists of regi^sters which have been treated as authentic will be 
found in most of the books on evidence, but sullicieut care has not 
been taken to distinguish between proof of the contents of a docu- 
ment, and its effect when proved* 

Proof hy public, documents — hooks relating to ships and shipping,! 
The register of the nav^y ofiice, with proof of the usago to mark all 

S ersons dead with the fetters dd,, has been admitted to prove the 
eath of a sailor ; B, N, P, 249. So the books of the Sick and Hurt 
Office, made up from returns of the King’s ships, and kept by a public 
officer under the Admiralty, wore admitted as evidence of the death 
of a sailor there stated; Wallace v. Cooky 5 p]sp, 117. 

The log-book of a man-of-war is evidence to prove the time of a 
vessel sailing under its convoy, wdien produced ns an official public 
book from the Admiralty ; Bundle v. Beaumonty 4 Bing, 537. An 
official letter written at the end of a voyage by the captain, and pro- 
duced from the Admiralty, seems to have been held evideuco of the 
facts state d in itih a suit inter alios ; Watson v. JVtViy, 4 Camp, 275. 
Muster rolls of the King’s ships, produced from the Admiralty, are 
evidence of the fact that persons therein named were then on board; 
Semb, Barber v. JlolmeSy 3 Esp, 190; and the cases cited, arguendoy 
in Huntley v. Donovany 15 Q, B, 100. A copy of the searcher’s report 
at the Custom House is evidence of the cargo on board, being an 
official paper made under a statute ; Jolmson v. Wardy 0 Esp, 48. 
The copy of an official paper containing the number of passengers on 
board a vessel, made by the captain in pursuance of an act of parlia- 
ment and deposited at the India House, is admissible to show the 
number and description of the persons on board the vessel; Bichard-- 
son V. Mclltshy By, »S(- Mood, 66; 2 Bing, 229. Shipping entries 
at the Custom House have been rejected as evidence to fix a party 
with fraud, unless the original note, from which the entry was made, 
be produced and traced to him or his agent ; Hughes v. WilsoHy 1 
Stark. 1 79. Formerly an entry of the sale of a ship in the register of 
the Custom House was thought not to he evidence of ownership with- 
out connecting the party with it, though made under an act of parlia- 
ment ; Fraser v, Hopkins, 2 Taunt, 6, But see now 17 & 18 Viet. 
*c. 104, V. 107, infra. The certificates or refKirts which are reouired 
from masters of foreign vessels by the rules of tho Custom House 
for the purpose of landing, and filed there, are not evidence of 

D 2 
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the particulars certified, except as a^faiust the master and those in 
privity with him; Iluntleij v. Donovan^ 15 Q. B, 

The use of documents relatinj;; to merchant ships is now\ in a great 
measure, specially regulated by act of parliament. By the 17 & 18 Viet, 
o. 104, B. 107, every register and every certificate of registry of a British 
ship is made evidence “ of all the matters contained or 

recited in such register,” and also “of all the matters contained in, 
or indorsed on such certilleato of r(‘gistry, and purporting to be 
authenticated by the signature of a registrar.” No doubt this provi- 
sion would bo htdd only to extend to such particulars as were by the 
act directed to be insorto<l in the register ami the certificate of 
registry, which are very fully specified. By s. 280 of tlic same act 
it is directed that official logs should bo kept in the form sanctioned 
by the Board of Trmle ; the matters to he entered being specified by 
8, 282. By H. 285, “all entries made in any ofiicuil log-book as 
hereinbefore directed shall be received in evidence in any proceeding 
in any court of justice subject to all just exc«‘ptions.” 'ihc saving 
elause renders the sc‘etiou almost unintelligible. Kiitries in light- 
house* journals were received as original evidence in Thv Maria Dati 
Darias, 32 /.. ./. {P. M, vS -1.) 1G3. 

Proof Uy pnhlic docninvnts^ prUtni hoohs^'] Tn B. v. Airkirs, Lea, 
(\ (*. 435, the book kept at Newgate w’as atlinitted to sliow the time 
of u prisoner’s discharge. In Saltv v. Thonuts, 3 Ji. C)- P, 188, the 
hooks of the hh*et and King’s Bcneli prisons were produeed to 
show that a p(»rson had c(uumitted au act of bankruptcy by having 
lain two months in prison on civil process for debt. The Court 
lield that they were not admissible for the purpose, hut that tlie 
commit titur from which tin* entry was taken ought to liave been 
produced. They distinguished this ease from B, v. Aivkiofi on 
the ground that there was, in that case, no better evidence in 
existence than the book produced. There is also tlie distinction that 
the books in the latter case were produced to show (not only the time 
of the person cntiu’ing the prison but) the cause ol^hc commitment, 
and this is alluded to in the judgment, but not ve^ distinctly relied 
on, ulthougli the marginal iiute makes it the ground of the decision. 

Proof by public documvols- Atooks of public compa;nV.s‘.] By the 
Companies (fiauses Consolidation Act, 1845, (8 Viet. c. 10), s. 08, (he 
directors are to cause minutes of the proceedings of meetings of the 
oompany, aud of the directors, and of coraiuittees of directors, to be 
entered in a book, signed by the ehairman, “ and such entry so signed 
shall bo received in evidence in all courts, and before all judges, 

i 'ustiocs, and others, without proof of such respective meetings having 
teen duly convened or held, or of the person making or entering 
such orders or proceedings being shareholders or directors or members 
of coramittoo respectively, or of the signature of the chairman, or of 
the fact of his having been chairman, all of which last mentioned 
matters shall be presumed until the contrary be proved.” 

By the Companies Act, 1862 (25 & 26 Viet, c. 89), s. 18, the 
certificate of incorporation given by the registrar is made conclu- 
sive evidence that all the requisitions of the act in respect of 
registration have been complied with. By s. 31, the certificate of 
shares is made primd facie evidence of the title of the shareholder 
to the shares therein s|)ecitied. By s. 37 the register of shareholders 
is made evidenoe of any matters by that act directed or authorised to 
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be inserted therein. By s. 67 the company are to cause minutes of 
all resolutions and proceedings of general meetings to be entered in 
books, and ‘‘any such minute as aforesaid, if purporting to be signed 
by the chairman of the meeting at wliicii such resolutions were passed, 
or proceedings had, or by the chairman of the next succeeding meet- 
ing, shall be receivable in evidence in all legal proceedings, and, until 
the contrary is proved; every general meeting of the company, or 
meeting of the directors or managers in respect of the proceedings of 
which minutes have been so made, shall bo deemed to have been duly 
held and convened.” By s. 60, inspectors may be ap])ointed to examine 
the all'airs of the company ; and by s. 61, a copy of the report of any 
inspectors appointed under the act, authenticated by the seal of the 
company into whose ullairs they have made inspection, shall bo 
admissible as evidence in any legal proceeding. 

Proof hy public documents — of Probably the 

proceedings of any cstablislud court which preserves a regular record 
of those ]>rocccdings may bo proved by the ])roduction of the original 
record. This seems to he assumed in the numerous statutes relating 
to the proof of ])roceedings in various courts, and by which the proof 
of these proceedings is very fretiucntly still furtner facilitated by 
making a copy certified by the proper uflicer j»roof of the contents 
of tlie original record. J^ee p. 61h As to county courts, see 9 & 16 
Viet. c. 95, s. 111. 

Pn^f hy imhlic documents — land-tax hoojes,'] Whether land-tax 
assessment books are evidence of the occupation of land by the parties 
iiaiiK d in them is doubtful. See J>oe d. Strode v. Seaton^ 2 Ad, 
.V j:. 171. 

Prihof hy pahlic documents — notarial and consular cerfijieates.'] 
Notarial and consular certilieates are not evidence of the facts certified, 
exc<‘})t by act of parliament in some cases; Px paite Churchy 1 
1), *S' li, 321. In IValdron v. (\>omhcy 3 launt, 162, it was held, 
in an action o4^ l>olicy of insurance on goods to recover a loss by 
sea damage, tlu^lhe amount of the loss could nut he proved by a 
certiticale from the Britisli vice-consul at Kio Janeiro, although it 
was the duty of the vice-consul to superintend the sale. 

In Batavia charter-parties are entered into hy the instrument being 
written in a book by a notary (he being a public officer by the Dutch 
law, wliich prevails in Batavia), and there signed by the parties. 
3 ho notary makes copies, which he signs and seals, and which the 
nriucipal officer of the government of Java signs, upon proof of their 
being executed by the notary. Then one copy is delivered to each 
party. In the courts of Java, in ofdcr to prove the charter-party, it 
is requisite to produce the notary’s book ; but this book is never 
allowed to be taken out of Java ; and in Dutch courts, out of Java, 
faith is given to the above conies as to an original. It was held, that 
the copies were not receivable in evidence in this country. The 
chief contention was that tlicy had been made originals by the 
authority given to the notary by the parties themselves, which failed* 
The court also thought that, though secondary evidence of the 
contents of the notary’s book might, under the circumstances, be 
admissible, still these copies were not sufticicntly authenticated to be 
used for that purpose ; Brown v. Thornton^ 6 Ad. ^ E. 186. See 
Boyle v. IVisemany 11 Ex. 360 ; 24 Z. J. {Px.) 160 ; supra^ p. 8. 
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Proof hy public documents — post-mark,'] The pest-xnark on a 
letter has been admitted as evi^noe of the date of its being sent ; 
Abbey v. Lill^ 6 Piny, 299 ; It, y, Plumer^ Puss. 4* 264 ; Kent 

V. Lowen^ 1 Camp, i78. The post-mark is no proof of a publication 
of the contents of the letter at the place of posting ; P. v. Watson^ 

1 Camp, 215. Where it was required to prove that A. eflfected an 
insurance by order of B., the production by B. of an order in a letter, 
with the post-mark, addressed to A., was received as evidence that 
a policy oiTected in A.’s name of the date of the letter was effected 
under that order ; Arcanyelo v. 'Thompson^ 2 Camp. 623. In P. Y, 
PlumeVy suprtiy it was heid that the double postage office mark on a 
letter was not, se, proof that it was a double letter. 

Proof hy public documents — parish and other reyisters,] The re- 
gisters of christenings, marriages, and burials, prenerved in churches, 
are generally assumed to be good evidence of the facts which it is the 
duty of the officiating minister to record in them ; B. N. P. 247 ; 
iJoe Y, Brapy 8 li. 4’ C. 816. See further, as to the exact effect of 
these registers, infrdy p. 8ii. 

The preamble of a public general act of parliament, reciting the 
existence of certain outrages, was admitted ns evidence that such 
outrages existed in P. v. Sutlony 4 -1/. 4* This was a pro- 

secution for a libel on the Government in troublesome times, and 
these cases arc never a very satisfactory source of the rules of evi- 
dence. Kven a direct ullegutioii of fact in a public statute is not 
conclusive ; for it has been hold, that a place named as a borough or 
oornoruliou in the Municipal Reform Act may bo proved not to bo 
Buon ; P. Y, GreenVy 6 Ad. cS* B. 548 ; and (on a local act) that a 
road which the act recited to be in one pjirish might he proved to be in 
anftther; P. v. llaayhtony 1 B, 4* B* 501. In Taylor v. Parry y 1 
M. 4' G, 604, Krskine, J., said that the recitals in an inclosure act 
were not evidence against those wlio were not parties or privies to the 
eiiaotnient ; and it was only as evidcnco of reputation respecting a 
franchise as between lord and teimuts of a manor that it was 
admitted in The Bari of Carnarvon v. VUlehoi^^'^ M, 4* 

313. The King’s proclamation has been used to prove a fact of a 
public nature recited in it, as that certain outrages had been com- 
mitted in different parts of certain counties ; It. v. Sutlo7iy ubi 
supvil. 

The Oaztdte also was used as evidence that certain addresses had 
been presented to the King in P, v. I£olt^ 5 T. P. "Idti. And pro- 
clamations may be ; roved by production of the Gazette ; Ibid. 443 ; 
Attorney- General v, TheaksUmCy 8 iVicc, 89, But the Gazette is not 
evidence of the appointment of an officer to a comndssion in the army ; 
Kirwan v. Cocl^urny 5 Bsp. 233; It. v. Gardner y 2 Camp. 513. 
Where a declaration for simony alleged the division of a parish into 
two distinot parishes by an order in council, under 58 Geo. 3, c. 45, the 
Gazette pur^rting to contain a copy of such order was rejected as 
evidence of it ; Greenwoody q. t, v. Woodhaniy 2 ISf Pob. 363. 

A naper from the Secretary of State’s office, transmitted by the 
British ambassador at a foreign court, and purporting to be a decla- 
ration of war by the government of that country against another 
foreign state, is evidence of the precise period of the commencement 
of that war ; Thelluson v. Coslinyy 4 Bsp. 266. The existence of a 
war, which had been recognised in several acts of parliament, was 
judicially noticed in P. v. De Berenyery 3 M, Sf^ S, 67. 
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Proof hy docu}nents---^jtuIgment8,'\ It sometimes happens 

that facts which have already been inquired into by a conqietent 
tribunal are again disputed before a jury. In this case, tho judg- 
ment or conclusion of tite iirst tribunal may, in some cases, be used 
us evidence to lead the second tribunal to the same conclusion ; though 
it is doubtlul how far this, strictly, belongs to the heading of hearsay, 
or second-hand evidence. 

A judgment of a competent tribunal upon tho very point may bo 
used as an estoppel if the same point be raised again between the same 
parties. But in this case the prior judgment is not used as evidence, 
out to prevent inquiry. 

If a judgment cannot be pleaded as an estoppel, it may sometimes 
be used as an estoppel at the trial. That is, upon proof of it, all further 
inquiry is at an end. A judgment which might have been, but has 
not been pleaded, cannot be used ns an estoppel at the trial. 

It has not been fully discussed in what cases tho result of a previous 
inquiry can be used as evidence. It may be so used in cases where it 
might have been, but has not been pleaded as an estoppel ; Duchess 
of Kingston'^ 8 case ^ 2 i. C. titli p. <143, and the notes, p. 670; 

Magrath v. Hardy ^ 4 liiug^ L\ 782. On the other hand, it seems 
clear that siich evidence is never admissible, unless the second in- 
quiry is between tlie same parties as the first ; Doe d. phstrr v. The 
Par! of Derby y iufrd. The dilliculty consists in defining how far the 
subjects of the two innuiries must be identical. 

Frequently tho result of a previous inquiry is admissible in evidoneo 
on the ground that the inquiry was into a matter of public and general 
interest, in which case this is got>d evidence of reputation. ^See suprd^ 
p. 40. In this case, it makes no difrerence who were the x>arties to 
the inquiry. 

Proof by public dorumeufs — depositions,'] The testimony of a 
witness on a previous inquiry, or, as it is usuiilly called, his deposi- 
tion, may be sometimes used on a second inquiry in lieu of the vivil 
voce tesliinoiiy of the w’ilness. 

This is, of 4l|furse, exceptional ; and such evidence can only bo 
resorted to from necessit)". 

Depositions can only be admitted if it is impossible to produce the 
witness on the second occasion. There must also be some identity 
bctw'ceu the parties and the inquiries on the two occasions, though to 
what extent is not, perhaps, very accurately ascertained. 

With respect to the nature of the previous inquiry, it was said by 
I/>rd Kenyon, in 11, v, Eriswelly 3 T, 11. 721, that the evidcnco 
should be given under the sanction of an oath legally administered, 
and in a judicial proceeding,” Whether or no an oath bc3 legally 
administt^red, is easily ascertained, but it may bo doubtful what 
would be included in the term “judicial proceeding.” 

As to how far the parties must be identical, it is said in Corn. Dig» 
EmdencBy A. 6, “ a verdict in another action for the same cause shall 
be allowed in evidence between the same parties, 8o it shall bo 
evidence when the verdict was for one under whom any of tho present 
parties claim.” In Doe d. Poster v. The Pari of Derby y 1 Ad, ^ P, 
783, it was contended that the rule as to the admission of depositions 
was the same ; but Littledalc, J., says thin must mean “ a efaim ac- 
quired through such party subsequently to the verdict.” In that case 
A. being seised of two closes which he claimed as heir-at-law, conveyed 
one to B. Both A. and B. were afterwards ousted by C., whereupon 
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they each brought ejectment against C., and succeeded. B. was 
again ousted by C., and again brought ejectment against him. At the 
trial of this action, ho sought to use the deposition of a witness, since 
deceased, given at the trial between A. and C. It was held that the 
evidence was inadmissible. In Wright v. Doe d. Tatliam^ 1 Ad, 4!' 
E, 3, it appeared that a bill had been tiled by A. against B., C, and 
D., whereupon an issue of devisarit vel non was ordered, in which 
B., C, and IK were plaintiffs and A. was defendant, the question 
being as to whether the w ill of Sf. devised certain property. At the* 
trial of the issue one of the tiirce attesting witnesses to the will swore 
to its execution. A. afterwards brought ejectment upon his own 
demise, as heir-at-law of M., against Ih, who claimed as devisee 
under the wdll already mentioned. The deposition of tlio witness 
who spoke to the execution of the will on the trial of the issue, he 
being since dead, was offered in evidence upon the trial of the action 
of ejectment, and was ohjoctod to on the ground that B. was not the 
only plaintiff at the trial of the issue, and also that A. was only the 
lessor of the plaintiff, and not the aetiiul plaintiff in the action of 
ejectment. The evi<lenco was r^eeted by Gurney, H., but his ruling 
was set aside by the Court of Kxchcqiier (Miainber. 

The inquiry must also he to some extent identical on the two 
occasions. Jt seems to be sufficient if it is so far the same as that 
the at tent ion of all parties would b(; drawn to the particular 
matter wliicli the deposition is intended to prove, so as to make it a 
subject of careful investigation. This (pieslion has betui much dis- 
oussed ill criminal cases, and that seems to be the rule there adopted, 
Boo Ji\ V. Jiveston, Den, (\ C, U).j, 24 L, J, (A/. V,) d ; Rose, Cr, 
Ev, (>th ed. 71 . 

In ordi'r that the testimony given on a previous occasion may he 
admissible, the witness must bo proved to be eillier dead, or out of 
the jurisdiction. 

If a witness cannot he found, or heard of after diligent inquiry, he 
will be assumed to ho either dead, or out of the jurisdiction, and his 
deposition will ho admissible ; (iodhold, 32(). 

llow fur tlie previous testimony of a witness is a4mi8sil>le, if ho 
bo insane, or so ill as not to ho nhh* to travel, is not very clearly 
ecttled. Jn R, v. Eristrelf^ 3 7’. R, 707, in whicli tlie question was 
as to the settlement of ii pauper, the witness Avas insane at the time 
of the second inquiry, and had been so about fourteen years, Buller, 
J., said, “ I consider the witness as dead, he being in such a state as 
renders it impossible to examine him.’’ And it seems clear that if, 
on account of his iiliiess, there is no prospect of the witness being 
able to appear in court within a reasonable time, his de|X)bition may 
be road, '^though it is remarkable that the only two cases in which the 

Q uestion has arisen betw'ecu private persons are the other way. In 
Jarrison v. Blades, 3 Camp, 458, Ix>rd Ellenborough refused to 
reoeiv'e the deposition of a witness who Avas in extremis ; and in Doc 
V. Evans, 3 C, P, 219, Vaughan, J., refused to receive the evidence 
of a witness who Avas bed-ridden, and who was nearly 100 years old. 
See Tayl, Ev, ss. 444, 445. 

It may be useful to compare the law in criminal cases. See Ease, 
Cr, Ev, 6th cd. p. 65. 

AUMISSIONS. 

Admissions generally,^ The direct admissions of a party to a suit. 
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and admissions which may be implied from his conduct, are evidenoe 
against him. There are, indeed, some oases in which such admissions 
are conclusive, but that is only where they have been expressly made 
for the purposes of the cause, or where tlie person who relies on them 
can show tnat by reason of them ho has been induced to alter his 
condition. 

It is, perhaps, well to notice here some of the cases in which it has 
been discussed Iiow fur such admissions are conclusive, although that 
is a subject which does not strictly belong to evidence. 

In Jleane v. liogers^ 9 ii. C\ 586, a tenant had given notice to his 
landlord in the form required by the Bankrupt Acts that he was willing 
to give up the lease of farm which he occupied : it was held, in an 
action by him against his assignees, that he was still at liberty to dis- 
j)utetho validity' of the commission. Iii Newton v. lielcher^ 12 Q. Jf. 
921, it was decided that the jury, before whom letters written by tho 
defendants (luciiibers of the provisional comtnitteo of a company), ac- 
knowledging their liability, had been read, wore properly directed to 
consider the mistaken view under w^hich the defendants might have 
acted in respect of the supposed liability of all members of provisional 
committees. In Xetvton v. Liddiard^ 12 Q. li. 925, a case where 
the facts were similar to the one last cited, the Court said that such 
admissions might be qualified by mistakes in respect of legal liability, 
as well as in respect of facts. And in Bailey v. Macaulay^ 13 Q. J?. 
821, where statements had been made under circumstances of ques- 
tionable liability, it w as held, that it was for the jury to say whether 
such statements amounted to an admission of liability, or to tho mere 
expression of a willingness to pay the amount cLiitned. In Barry^ 
mut'e V. Taylor^ 2 Bs}}. 326, letters of the defendant, containing 
promises of jiayment, 'were admitted, although those to which they 
were answers were not produced. The recitals in iiistrumonts 
under seal, respecting the payment of money or other facts, are, 
in actions founded upon the deed or some contract having reference 
to it, considered as estoppels. But in actions not founded on tho 
deed, and wholly collateral to it, such recitals are merely evidenoe, 
and may be disputi d on the ground that they were made under 
a rnisa])prehcnsfon ; Varpcjilcr v. Buller^ 8 M. 209 ; Braser v. 

Vi ndlchury^ 31 L, J, (C. i*. )1. In Graves v. Kay^ 3 B, Ad, 318, 
the Court held that a receipt for a certain sum not under seal was 
an admission only, and might be contradicted, or explained by parol 
evidence, subject to tho usual exception that nobody had been inauoed 
by it to alter his condition. In Bampon v, Corke^ 5 B, ^ A, 607, it 
was held that a receipt indorsed on the back of a deed not being 
under seal might be disputed in the same manner as any other parol 
admission. It would seem from the cases of Bristow v. Bastman^ 1 
Esp, 172, and Alner v. Gcoryc^ 1 Camp. 392, that in coses where 
there are accounts between the parties, a receipt *‘in full o£ all 
demands,” given with full knowledge of tho facts, is conclusive 
evidence of payment. In Balzell v. Mau\ 1 Camp. 532, an under- 
writer was held hound by the receipt contained in the body of the 
policy in an action by the assured, whoFc broker had cilected the 
insurance. Where, however, the assured was clearly aware of the 
fact that^po premium had been paid by his broker to the underwriter, 
and had acted with breach of faith towards him, the receipt was 
allowed to be disproved ; Boy v. Jfe//, 3 Taunt. 493. 

These decisions arc alluded to in Bowes v, Foster^ 2 II, N, 779. 
The Court saying that it is only where such a receipt is given as and 

x> 3 
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for a xeal xeeeipt and discharM that it oan be taken aa oonclnsiye ; 
bnt that in other cases it might be shown that the receipt was fioti* 
tions, and that no money passed. 

W^t admissions may he given in evidenced Admissions made 
iri& a yiew to a compromise, and in order “ to buy peace/' are not 
eyidence against the maker ; B, N, P. 236. But in Waldridge y. 
Ktnmson^ 1 Esp, 143, an admission of a party's handwriting, made 
during a treaty for a compromise, was aamitted as a matter in no , 
way connected with the merits of the cause. And in Gregory v. 
JBm/oardj 3 Esp. 113, Lord Kenyon said that he should receive ad- 
missions of facts made before arbitrators. It may be a question, 
however, whether the fact that admissions were made during nego- 
tiations for a compromise does (in the absence of any understanding, 
express or impliea, that what passes is to be without prejudice) more 
than affect the weight of the evidence. Accordingly, in Wallace v. 
Small, 1 Mood, M, 446, evidence of an offer of a specihe sum by 
way of compromise was admitted. Similar evidence was admitted in 
Nicholson v« Smith, 3 Stark, 128. As a general rule, statements 
made upon an express or implied understanding that they are to be 
** without prejudice" are inadmissible in evidence. In Paddock 
Forrester, 3 M, O, 919, Tiiidal, C.J., refused to allow a letter 
written in answer to an offer, expressed to he made “ without preju- 
dice," to be read. In Williams v. Thomas, 2 De O, Sm, 37, 
Kindorsley, V.C., allowed a letter, offering to compromise a suit and 
expressed to bo written without prejudice," to bo read as evidence 
in favour of the writer of the letter that the offer had been made, but 
declared that suoh evidence could not be rcoeived against him ; 
lloghtoH v. IfoghUm, 15 Bear, 278. 

It is no objection to the reception in evidence of an admission, that 
it was made under oumpulsory process. In Grant y. Jackson, 1 
Peake, N, P. 268, an answer to a bill in Chancery filed against the 
defendant by a stranger was admitted to prove facts staUd therein. 
In Bohson v. Alexander, 1 Moore ^ P, 448, depositions before com- 
missioners in bankruptcy were admitted in proceedings taken against 
the witness by the assignees. Bo, too, such a deposition was admitted, 
though it did not appear to contain all that the w itness had said ; 
Milwood V, Forbes, 4 Esp, 170. The compulsory process, however, 
hv which the evidence is obtained, must not, it W'ould appear, be 
illegal; H. v. Qarhett, 1 Den. C. C. 236. la Stockfieth v. De 
T'asiet, 4 Camp, 10, the examination of a witness taken before com* 
missioners in bankruptoy in a matter unconnected with th'^ interests 
of Uie bankrupt’s estate, was admitted in evidenoe, as it did not 
appear that the witness had been imposed upon or subiected to 
duress. And in Collett v. Zord Keith, 4 Esp, 213, Le Blanc, J. 
refused to exclude evidence of what a witness had stated under 
examination in another oause, upon the ground that the witness was 
stopped while giving his testimony. In Tucker v. Barrow, 1 B. ^ 
C, 625, Littledale, J. expressed an opinion that an admission 
obtained under a compulsory examination before commissioners in 
bankruptcy of the receipt of a sum of money on behalf of a bank- 
rupt, was not evidence of an accoimt stated with his assignees. 

Admission of the contents of documents,"] Though the contents of 
a written instrument cannot, in general, be proved by a writness 
without pr^uction of it, yet wimt a party to the record says is 
primary evideuoe against himself as an admission, though it relates 
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to the contents of ft written instrument, and though the contents be 
directly in issue in the cause. This was first deliberately ruled in 
Slatterie v. Pooley^ 6 3/. ^ W. 664 ; followed by Kimj v. CoU^ 2 
JBx. 628 ; and Fox v, JFaters, 12 Ad. 43. The doctrine has 

been since discussed, but not over*ruled. See Lawless v. Queale, 

8 Ir. L. Rep. 382. See also the observations in Boulder v. Peplow^ 

9 0. B. 493; 19 L, J. (6'. P.) 190. To make an oral admission re- 
ceivable when it relates to a written dooumout, it ought to be clear 
and distinct ; thus where the defendant, in order to show that an 
expired lease had been renewed by the ancestor of the plaintiflT, 
proved a statement by the ancestor many years ago, that the land 
had been “ new-lived” by him, without more, it was held insufil- 
ciont ; Doe v. CrayOy 6 C. B. 90. 

In an action for work done, to which the general issue was pleaded, 
a statement made by the plaintiff that his demand had been referrea 
to an arbitrator, wlio awarded that nothing was due, was admitted 
as evidence against him ; Murray v. Greyory^ 5 Fx. 4G8. The 
registered copy of a deed, signed and certified by the plaintifi', was 
held to be primary evidence against him of the contents of the deed ; 
Boulter v. Peplotc^ 9 C. B. 493; 19 L. J. {C. P.) 190. So an 
abstract of title containing recitals, which had been relied upon by 
the defendant in a suit in Chancery, vvas admitted as evidence 
against him in a subsequent action of the matters so recited, without 
producing the original deeds ; Pritchard v. BayshatVy 11 C, B. 469; 
20 L. J. \C. P.) 1(>1. See also li. v. Basinystoke^ 14 Q. B, 611. 

Before the doctrine was carried to its present length it had been 
^Id that the terms of a lease might be proved by oral admissions ; 
Smith V. Howard^ 3 M. Ik G. 261. A parol admission of a debt is 
also evidence on an account stated, though it refers to a written 
instrument not produced; Newhall llolty 6 M. ik A 

defendant in ejectment may provo an admission of the plaintiif that 
he bod sold and assigned his lease to a third person, though such 
assignment must be in writing; Doc v. JVatsony 2 Stark. 230. A 
notice signed by partners, stating that the partnership ^^has been 
dissoived,” is evidence against them of the dissolution, though the 
partnership was by deed ; Doe v. Miles, 1 Stark. 181 ; 4 Camp. 373. 

Admissions implied from silence or demeanor. If a statement be 
made in the presence of a person which it is liis interest to deny, and 
under such circumstances an to make it probable that, not denying it, 
ho acquiesces in its truth, this may bo taken as an admission of the 
statement ; and it is the same as if the person against whom it is 
used had himself made it. This is analogous to the principle of 
criminal evidence, by which everything said in presence of the prisoner 
is admissible against him. 

There are some cases in which the fact of not replying to a letter 
may he used as an admission, but it requires a much stronger com- 
bination of circumstances to establish the admission. 

In Fair lie v. Denton, 3 C. Ik I^rd Tentcrden received ftu 

unanswered letter claiming money as evidence of a demand, but 
not as any admission of the facts stated therein. In Oaskilt y. 
Skene, 14 Q. B. 664, where the plaintifip discovered that he had 
inadvertently paid a debt to the defendant twice over, and his 
accountant wrote repeatedly to the defendant explaining how the 
mistake arose, and requesting repayment, but the defendant took no 
notice of the letters, it was held tfiat the letters were all admissible 
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against the defendant in an action to recover hack the money paid^ 
In Lucy v. Monjlei, 5 //• 4* N. 229, 29 L. J. [Ex.) 110, an un- 
answered letter to the defendant, complaining of the bad quality of a 
cask of cider sold by him to the plaintiO', and asking for directions as 
to its dis[K>8al, was received as evidence of a waiver of the plaintiff’s 
delay in returning the cider. See Edwards v. TotceUy 5 M* 6r. 
624 ; Came v. Sieer^ 6 Jl, ^ N. 629. In Felthouse v. Bindleyy 31 
X, J, (C, P.) 291, A. and U. had had considerable negotiation about 
the purchase of a horse ; A. at last wrote making an offer to split the 
difference, which was very trifling, as to ])ricc, and finished his letter 
thus: — “ If I hear no more about him 1 consider the horse is mine 
at 30/. lo«.’* This letter w'-as never replied to by ll. Willes, J., 
said that A. had no right to put on Ih the burden of choice of 
writing a letter of refusal, or being bound by the agreement proposed ; 
and the court held tliere was no assent by li. to the bargain. But, if 
it were the usual or adopted course of business between the parties to 
carry on nogociations by letter, it would only be reasonable to infer 
assent from silence after such a letter as that last mentioned. See 
Michardson v. Dantiy 2 (^. JL 218. 

The fact that B. had dealt with A. as farmer of the post-horse 
duties, was used as evidence in an action by A. against B. to prove 
that he was such fanner; Iladjord v. JPItttoshy 3 T, It. 632; and 
Bce l\‘acock v. Ilarrisy 10 Jutst, 101. So in an action for slandering 
the pbiiutifi' in his profession of an attorney, the words themselves, 
imnorting that the defendant would have the phiintifi' struck oft* the 
roll vof attorneys, were luld to he an adinihsion of the plaintiff’s 
character of attorney ; lierrymiin v. B7sc, 4 T. It. 300 ; J^Mrcc v^ 
IV/iaiCf 6 Ji. iS* f'. 39. So payment of tithes by a parishioner to* 
the plairitift* is evidence against the former of the, plaintiir’s title 
to the living ; Chapmafi v. Beardy 3 Anstr. 942. Where an 
nuciionoer has advertised ft r sale the ‘‘ property of J. S., a bank- 
rupt,** this is evidence of the bankruptcy in an uetioii brought 
by the assignees against the auctioneer lor the proceeds ; Maltby v^ 
Christ iVy I^sp. 340. And such an admission is evidence on a plea 
denying the title of the assignees ; Inylis v. Spejicvy \ C. M. It. 
432. A bai^irupt is not precluded from disputing the commission 
by having surrendered, or having petitioned the (’lianccllor to 
enlarge the time for his surrendering; .Mvrvor v. BVse, 3 Esj?. 219; 
nor by having applied to a commissioiuT to appoint an ofticiai 
assignee for investigating the petitioner’s credit^irs’ debts, &c. ; 
3£unk v. Clark y 2 X. C. 299. So, as against a creditor, the merely 
proving a debt under the commission is not such an admission as will 
dispenso with regular proof of the bankruptcy when disputed. 

lu an action for a debt, evidence that the plaintiff is an insolvent 
debtor, and has not inserted the debt in question in his schedule, may 
be used as an admission that it is not due ; Xicholls v. iJoumeSy 
1 Mood. Boh. 13. 

Admissions by use of documents.^ Documents which have been: 
used by a party to a litigation arc receivable in evidence against him, 
because a person, by using a document, is taken to have admitted the 
truth of its contents. In Johnson v. Wardy 6 Esp. 47, where the 
defendant moved to put oft* the trial upon an affidavit made by D., 
wherein 1). swore that he had subscribed a policy for and on account 
of the defendant, this affidavit was received as evidence of the agency 
of D. lu Brickhiil v. Ilulse, 7 Ad. E. 454, an action of trover 
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against the shcrifl', the affidavit of one W., made in order to obtain 
an interpleader rule, in which he swore that he was the officer of tho 
sheriffi, was received. In Gardner v. Monlty ip Ad, 4 - E, 4()4, an 
action by the assignees of a bankrupt, the plaiutifis, in order to prove 
the act of bankruptcy, were allowed to put in evidence a deposition 
made by one H., whom their solicitor had sent to prove the act of 
bankruptcy at the opening of the fiat. In Pritchard v. Patfshaw, 11 
C, li. 4 o 9 , an action of trover was brought against a company, who 
had previously filed a bill for specific performance of a contract of 
sale, and upon the suit being referred to the Master the company had 
made use before him of the ^davit of one D., in which he stated that 
he was the manager of the company at certain works : the affidavit 
was received in the action as an admission of tlie agency of 1 >. 
Ill Atkins V. Humphreys^ 2 Moad, cV lloh. 623, at the trial of 
an issue direefcd by the Court of Chancery, depositions used by tho 
defendants in a previous suit where also they were dcftiidants, but 
where there was a difierent plaintiff, were rejected by Tindul, C.J., 
upon the ground of tlie dificrcnce in tlie parties. The decision in 
this case can hardly be reconciled with tlio later authorities, for 
when depositions are put in evidence as admissions, this identity 
between the parties is not necessary. The Court, in the cases of Brick- 
hilly, Il'uise and Gardfier v, Moulty suprd^ appear to have been under 
the impression that depositions in Chancery, taken under the old system 
(before November, l 8 o 2 ), could not be received as admissions, upon tho 
huj»position that the de[>o 8 itions were sealed up from the time of their 
being taken until publication had passed ; but in the case of Jtichards 
V. Sloryau^ 33 L, J, {Q, B.) 114, this error was pointed out and 
explained by the Court. In that case depositions used by the vendee 
of an estate in a suit in Chancery commeiiecd against him for tho 
pur(>ose of setting aside the sale, ai d containing statements as 
to the extent of the land, were received in a subsequent suit as 
admissions of the extent of the estate in <[ueslion. 8 eo also tho 
obsci valions of Parke, Ih, in Boileau v. liutluiy 2 ICx, G7b, 680. 
Although evidence as admissions, affidavits and depositions are not, 
of course, to lie taken as conclusive. In Maryan v. Couchman^ 14 
V, B. 100 , an affidavit of the plaintiff, in which lie alitoged that his 
agent had received payment for certain goods, was not allowed to pre- 
vent him from afterwards suing the buyer for the price of those goods. 

The declarations of one proved to have been a joint contractor with 
the defendant, if made concerning matters which took place during 
their joint interest, and upon the subject of their joint interest, aro 
admissible. 80 also are the declarations of one who bus stood in 
such a relation to the defendant ; Grant v. Jackson^ Peake^ N. P. 
Ca, 203 ; Wood v. Braddick^ 1 Taunt, 104. 

Admissions hy noiniiml parties^ and hy interested persons^ not 
parties.^ On the one hand, an admission is evidence when made by 
a trustee or nominal jjarty, who sues for the benefit of another; 
Bauer man v. liadenins^ 7 T, It. 664; (nhson v. Winter^ 0 B. 4 ^* 
Ad, 06 ; and, on the other hand, it is admissible wlieu made by 
the person really interested in the suit, although not named on 
the record. Thus, in an action on a bond conditioned for the 
payment of mot^*y to L. !>., tho declaration of L. D, that tho 
defendant owes nothing is evidence against the plaintiff; Hanson v. 
Parker^ 1 Wils, 257. So in an action by the master of a ship for 
freight, brought fur the benefit of the owner, the admissions 01 the 
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latter are evidenoe ; Smith v. Lyon^ 3 Cmnp. 465. And in actions 
on policiesi the declarations of the parties really interested are admis^ 
sibie ; per Lord Ellenborough ; Bell v. Ansley, 16 East^ 146. But 
the statement of u cestui que trust is either wholly inadmissible 
against his trustee, or admissible only as to his own interest, where 
the trustee holds in trust, not for him only, but for others. Thus 
where an action of ejectment was brouj>;ht by a trusts e liaving the 
legal estate in fee, and the defendant otfered evidence of admissions 
made by tho cestui que trust of a particular estate ; it was considered 
doubtful whether such evidence ‘could be received, inasmuch as the 
interest of the cestui que trust was not co-extensive with that of the 
lessor of the plaintill*, and tho declarations were prejudicial to the 
remainderman ; JJoe v.. Wainwriyht^ 8 Ad. ^ E. 091. And accord- 
ing to3/«y V. Taylor^ G M. G. 201, in order to make the statements 
of tho cestui que trust admissible against the trustee, ^he interest of 
tho cestui que trust ought to be identical with that of the trustee, and 
it is not enough to prove a subsisting trust without showing the 
nature and extent of it, or that the cestui que trust is the real party 
to tho action, and tho nominal party a mere agent. It is said in 
B, N, P, 267, that an “ answer^* by a trustee can in no case be used 
as evidence against n cestui que trust. It is however probable that this 
passage relates to evidence in eipiity ; for it is there only that a cestui 
que trust can, as such, be party to the suit, and tho trustee would 
DC a co'dofondaut. Admissions by Umaiits of the existence of rights 
or oasemonts are not evidence against their landlords ; Papeudick v. 
Brid(jwatvi\ L, J, {(i. B,) 289; 5 E. B. 166. But where iu an 
action of ( joctincnt one of the defendants defends in the character of 
landlord to tho other defendants, their admissions are evidence against 
him ; JJoe d. Mee v. Liijhifoot^ 4 A. wS* E, 784. 

On an appeal against an order of removal, the admissions of rated 
inhabitants of a parish are evidence against that parisli, for they aro 
tho parties really interested ; II. v. Whitley^ 1 M. S. 666, . So in 
an action against the shcrilf, the declarations of a party, who has 
indemiiillcd the shcritf, arc evidence against th(,* dt fondant ; Eyhe y, 
Aldridije^ cited 7 T. 11. 665. in trover for a deed, which the 
dofonduut dotfiinod at the request of W, and iu the detainer of which 
AV, was substantially interested, the declarations of \V. in favour of 
the plaintiil’s claim wore held udmissiblo; Harrison y. Vallancc^ 
1 Biny. 45 ; and see Ilohson v. Andradcj 1 Stark. 672. the de- 
clarations of the j>arty for whose bouelii the plaintilf sues t>n a bill, 
Welstead v. Levy, 1 j\[. lioh. 168, or of a party from \vhom he 
received tho bill or note wheu overdue, Beauchamp v. Parry, 1 
B. vS‘ Ad. 89, are evidenco against tho plaintitf. Admissions by 
one of several trustees will not alVeot his co-tnistoes where they are 
not all personally liable; Davies v. Itidye, 6 Esp. 102. 

Admissions by one of several deknuants iu an action of tort will 
not establish tlie others to be co- trespassers ; but, if they be shown 
to be CO- trespassers by other competent evidence, the declarations of 
the one as to the motives and circumstances of the trespass will be evi- 
dence against all who aio proved to have combined together for the 
common object; J8. v. Hardwick, 11 p]ast, 578. Nor are admissions 
by one of several defendants evidence in actions founded upon 
contracts, unless they relate to a matter wher^n there is an 
identity of interest. Admissions by the crew are not evidence 
against the shipowners in cases ol collision ; The Foyle, 1 Lush. 
10, Where two executors were sued, as such, upon a covenant 
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by their testator for quiet enjoyment, and the question was, whether 
the defendants, who had evicted the plaintiff, had done so under 
lawful title, it was held that an admission of one of the defendants, 
after evioflon, was no evidence of such title; I^ox v. JFaierSy 12 
Ad. <!J* 43. In the case of Scholey v. WaHony 12 M. ?F. 

510, Parke, B., expressed an opinion that one executor cannot be 
bound hy the express promise of another, so as to take a debt duo 
from the testator out of the statute of limitations. 

AdmisBions by members of corporations and comptmiesJ] It would 
seem that admissions b}' a member do not ‘generally bind the corpo- 
ration; Mayor of London v. Younyy 1 Camp, 213. But, in an action 
for the disturbance of a corporate oflice, wliat is said by the oflicer whose 
right is alleged to be disturbed is evidence against the corporation ; Ih^ 
25. And in Peyton v, Hie Governors of 27tonia$* Jlospital, 3 C, 
^ P, 363,a letter, written by the surveyor of the hosjutal, was admitted 
in an action against tlie hosjutal for negligently pulling down a house ; 
see M. V. Adderburi/y Jutsty 9 Q. B. 187. Evidence may be given 
against companies of admissions made by their directors <'r agents 
relating to matters within the scope of their authority. In Meux^s 
Bxeciitor^s casCy 2 l)e G, M, G, 522, a letter written by the secre- 
tary of a company by order of the acting directors, stating the number 
of shares held by M., was suimitted on behalf of his executors in pro- 
ceedings against them ; see also The National Kxvhanye Company of 
Glasgow v. DreWy 2 il/‘Q. 11, L, K)3. The secretary of a projected 
company has not, by virtue only of liis ollice, any i)ower to bind tho 
members of the provisional eommitlee by admissions ; Burnside v* 
Dayrelly 3 Ex. 225. In Bruff v. The Great Northern liailway 
Company y 1 F. cV F. 345, Willes, J., rejected an admission of the 
secretary of a company as to the receipt of a letter. And an admis- 
sion by the board meeting of a company, registered under 7 & 8 Viot. 
c. 110, consisting of a less number of directors than was reuuired by 
the deed of settlement, was rejected in liidley v. The Plymouth 
Bankiny Company y 2 Fx. 711. In an action against an incorporated 
company by one of its bondholders, entries in a book kex)t by the 
clerk of the company, to which all members by the actJkf incorpora- 
tion had access, cannot be ns( d against him as an admission ; llill v. 
The Manchester Water WorkSy 5 B. cV Ad. 800. In Stiles y. The 
Cardiff Steam Navigation Company y 12 Weekl. Hep. 1080, admis- 
sions hy servants of a company as to the ferocious habits of a dog 
w^ere not allowed to bind the company in the absence of evidence that 
these servants had the care of the animal. 

Admissions hy partner . When sufficient evidence has been given 
to raise a presumption that several persons arc partners, the admis- 
sions of each of these persons are evidence against the others on 
matters arising within the ordinary course of the partnership busi- 
ness. In Wood V. Braddicky 1 Taunt. 104, the letter of one partner 
upon a subject connected with the partnership vouchers written after 
the cessation of partnership between him and the defendant, was 
received. In Pritchard v. Drapery 1 Russ. My. 191, declarations 
by one partner, after the dissolution of the partnership, as to the 
receipt of money«by him on the partnership account (after its disso- 
lution), were admitted as evidence to charge the other. The admis- 
sions of one partner as to a debt contracted by his fellow-partner 
several years before the partnership commenced, are no evidence to 
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charge that partner ; Calt v. Howard^ 3 Stark. 3. In Lucas v. JDe 
la Cour^ \ M, ^ S. 249, in an action brought by two partners, the 
statement of one of the partners that the goods, the subject-matter of 
the contracts sued upon, were his separate property, was^admitted. 
But an admission by one of two partners of a debt due from them, as 
joint owners of a vessel and not as partners, is inadmissible; Jaggers 
V. liinninga^ 1 Stark. 64. In an action against two partners on a deed 
purporting to be executed by one defendant ‘‘ for self and partner,*^ 
a subsequent acknowledgment -of the deed by the other aefendant 
was decided not to be evidence to prove the actual execution by him 
without producing the authority under seal ; Steiglitz v. Eggingtoriy 
Jlolt^ N. P. 141. But see Bell v. Punster ville^ 4 2\ 11. 13, 
infrd^ p. 77. And in Harvey v. Kay^ 9 B. C. 356, letters of 
a member of a joint-stock company, admitting that he was a partner 
in it, were received as proof of that fact, without any evidence of his 
having executed the deed of settlement by which the company Was 
formeu. In Tunlvy v. Evans^ 2 P. *5* L. 747, an admission by ono 
who had entered into partnership with the plaintiff after the accruing 
of the cause of action, was rejected. 

Adtnhsums hy guardian^ and jmychein arnyJ] The admissions of a 
guardiun are not evidence against an infant who sues by his guar- 
dian ; Cowling v. A7//, 2 Stark. 366 ; Eggleston \. ^)eke^ 3 Mod. 
258. Nor are the admissions of a provhein amy ; IVebh \. Smithy 
liy. Mood. 106. 

Admissions hy agents and servants.'] As a general rule, parties 
are affected by the admissions of general agents, or those to whom 
they have entrusted the solo management of a particuhir transaction, 
or those who may reasonably be presumed to act in either capacity, 
when such admissions have been made at the time of transacting and 
relate to the business which is the origin of the litigation. In 
Eairlic v. Hastings^ 10 Vvs. 123, where it had been agreed that 
money should be lent to H., and that II. should place his bond for the 
amount in the hands of C, B., evidence of declarations by C. B. that 
ho had delivered up the bond to II. were rejected. In Langhorn v. 
Allnutty 4 7hn?it, 511, letters of an agent to whom guods were 
addressed on account of the consignees, giving’ an account of the pro- 
gress of the adventure, were rejected. See Kahl v. Jansen^ 4 Taunt. 
365 ; Ilclyear v. llawke^ o Esj>. 72, 'Where the servant of a horse- 
dealer, who was cm])loyed to take a horse to the stables of the pur- 
chaser, had signed a receipt containing a warranty, this receipt, with- 
out proof of the servant’s authority to give a warranty, was rejected 
in an action against his master ; JJ’oodin v, Burford^ 2 C. M. 391. 
In an action of trover against a pawnbroker, the declarations of the 
shopman concerning what must have been a private transaction, un- 
connected with the general business of the shop, were not admitted as 
evidence against his master. See Schumack v. Lock^ 10 B. Moore ^ 
39. In an action against a surety, the unsupported admissions of the 
principal are not sulHcient to prove the delivery of the goods to him 
for the price of which the guarantee was given ; Evans v. Beattie^ 5 
Esp. 26. In Leg v. Peter, 3 H. N. 101, 27 X. J. {Ex.) 239, a 
letter written by the defendant’s estate agent, who was in the habit 
of receiving his rents, to the plaintiff, in answer to one from the latter, 
inquiring upon what terms he would let his land, was tendered in 
evidence as an acknowledgment of the plaintiff’s tenancy by the 
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defendant; the Court of Exchequer differed greatly in opinion, but 
the majority thought tho letter inudmis&ible. 

There is a class of cases where, by reference to the opinion or 
evidence of another, parties are bound by tho admissions of that 
person os much as if they had themselves made them. Thus in 
Williams v. Innes, 1 Camp, 3G4, where the plaintiff had been 
referred by certain executors to one 11. for information concerning 
the estate, who stated that they had received a large sum of moiujy,^ 
this was taken as an admission by them of assets. And in Daniel v. 
Ditty Ih, 300, where defendant hud said, “If C. (a carman) will say 
that he did deliver the goods, I will pay for them,'’ the statement of 
C., who had since died, was received in evidence. See Dmvrson v. 
lilomleny 1 Esp, 142. In l^iyhray v. Whiti\ 1 M. W. 40.3, where 
a mare had fallen down a sluift, and the defendant said that if a jury 
of miners would say the shaft was liis, ho would pay the value of the 
animal, the finding of the jur}' against him was received in evidence. 
In Jteid V. Jlasliinsy o E, li. 729, what was said by au agent’s 
interpreter in the agent’s presence was rect ived. 

The letters of au agent to his princinal, giving an account of past 
transactions, cannot always be received as evidence of admissions by 
the principals ; however, in Coates w Eainhruhjey 6 Eing, 68, a letter 
from a foreign corresj)ondent, stating a receipt of money on account 
of his principals, was admitted in evidence against them, when it 
was proved that they had answered the letter and given directions 
as to the disposal of the money. 

liefore tho admissions of au agent can bo received, the fact of Iiis 
agency must be proved. This can be done by proving that the agent 
has acquired credit by acting in that capacity, and that ho has been 
recognised by the principal in other instances of a similar character 
to tliat ill question. In Watkins v. iVnre, 2 Stark, 3G8, a guarantee 
signed by a son for liis fa! her was admitted, upon proof of the son 
having signed for his father upon three or four previous occasions, 
liut in Courteen v. TomCy 1 Camp, 43, ii., where, in an action upon 
a policy, a witness proved that he had often seen B. sign policies for 
the defendant, but was not acquainted with any instance in which 
the defendant had paid a loss upon a policy so subscribed, it was held 
that the agency was not sufliciently proved. 

Admissions hg under-sheriffs and hailiffs,'] The admissions of the 
under- sheriff are evidence against the sheriff in matteis connected 
witli his (*ffice without any proof of authority ; Doe d. James v. 
Erau'Hy 5 B, A* 243 ; Jlaynes v. Jlaytony 0 L, J,y K, B. (0.>S.)23K 
In Snou'hall v. Goodricksy 4 B. A, y declarations of the under- 
sheriff after he had gone out of office were rejected as evidence 
against the sheriff, in Drake y, Sykes, 7 2\ B, 113, it was held 
that the authority of the bailiff must he proved in each particular 
case, in order to charge the sheriff; and that this could be done by 
production or secondary evidence of the warrant. 

Admissions hy tcife,'] In order that the husband may be affected 
by the admissions of his wife, it must be shown that they fall 
withiu the scope ot the authority which she may reasonably bo 
presumed to have derive<i from him. 

In Dean v. Whitey 7 T, It, 112, a judgment in ejectment obtained 
by the acquiescence of the wife was held not sufficient to bind the 
husband. In Anderson v. Sanderson^ 2 Starke 204, admissions by 



66 


Admissions. 


the wife were received to take a case out of the statute, where she 
was shown to have always conducted the business in the course of 
which the debt was contracted. In Clifford v. Burton^ 1 Bing, 199, 
admissions of a wife as to a debt due from her husband for goods 
supplied to his shop were received, on proof that she had served in 
his shop, and carried on the business in his absence. But in Mere^ 
dith V. Footner^ 11 M, W. 202, the defendant’s wife, who had 
the manage Liieut of the retail bt^siness of the shop, was not allowed 
to affect him by admissions as to the tenancy. A wife’s declaration 
that she agre.m to pay four shillings a week for nursing a child, 
will charge the husband, it being a matter usually transacted by 
women ; Anon, 1 Str, 527. In Humphreys v. Boyce ^ 1 Mood, Bob, 
140, where the husband was sued as administrator for money lent to 
his wife before marriage, I.ord Tenterdon was inclined to receive 
admissions after marriage by the wife of the debt, but the point was 
not decided. In Kelly v. Small^ 2 Esp, 716, in an action by hus- 
band and wife for a loan by the wife dum sola, her admissions, 
after coverture, of the extinction of the debt were rejected. 

In Alban v. Pritchett, G T, B, 680, where a husband and wife 
sued in right of the wife as executrix, the declarations of the wife 
were not allowed to bo given in evidence against the husband. It is 
to be noticed, that in these cases there was no further proof of the 
agency of the wife, otherwise the doctrine there laid down that the 
husband cannot bo prejudiced by the act or evidence of his wife, 
would seem to bo too widely stated. A joint answer in Chancery by 
husband and wife is not evidence against her, being considered as the 
answer of the husband alone ; Elston v. Wood, 2 My, K, 678. In 
Shelberry v. Briyys, 2 Vvni, 249, in a bill against husband and wife 
for payment of a legacy, of which the wife was executrix, th^ answer 
was admitted again«»t the wife after the death of her husband. See 
Wrottesley v. Ilcndish, 3 P, JPms, 238. 

Admissions by counsel.'] Tn Colledye v. Horn, 3 Bing, 122, Bur- 
rough, J., expressed an opinion, that if one of the parties to a cause 
was in court and had lu ard an admission made by his counsel in his 
0 ]>euing statement, tins was evidence against him. In Haller v. 
Worman, 2 F. »N* F, 165, where, in an action of detinue, it was 
proved that the (lotVndai»t’s counsel had stated, while attending a 
summons at chambers, that his client had the papers in liis posses- 
sion, this was admitted at the trial to negative tlie plea of not 
possessed.” Wliero tho existence of a certain fact was assumed 
throughout the trial of a cause, with the knowledge of counsel on 
both sides, it was not afterwards allowed to bo disputed ; Stracey v. 
Blake, 1 M, ^ JV, 168. If the counsel for the plaintiff states in 
Ins openin^j^ a fact, from winch it may be presumed that his client 
has a certain document in his possession (as payment of a cheque), 
the defendant may, upon notice to produce, give secondary evidence, 
of the contents of that document without further pr»>of of the plain- 
tiff’s possession ; JDuncombe v. JDanieil, 8 C, <5* P, 222. Where, 
after a verdict subject to a special case, a new trial has been directed, 
the special case, signed by counsel on both sides, is evidence of the 
facts therein stated ; Van Wart v. Wolley, By, Mood. 4. Where, 
in an action of ejectment, the plaintiff’s counsel at a former trial of 
the title to the same property had made a statement in court of the 
^ntents of a deed, of which a short-hand writer’s note was taken, 
it was held that this note could not bo produced at the later trial as 
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secondary evidence of the contents of the deed ; Doe d. Gilbert t* 
Roes, 102, 

Admission by attorney An attorney, without express authority, 
is not an agent to make admissions for his client, except after action 
commenced, and in matters relating to that action ; per Watson, B. ; 
Ley V. Peter, 3 //. 4' HI i Wagstaff Wilson, 4 B. 4* Ad, 339. 
In Young v. JVright, 1 Camp, 139, where a witness stated that ho 
had been told by the defendant’s attorney that the bill sued upon 
was an accommodation one, the evidence was rejected by Lord Ellen- 
borough, who said that, if a fact bo admitted by the attorney on the 
record, Avith intent to obviate the necessity of proving it, he must be 
supposed to have authority for this purpose, and the client will bo 
bound by it ; but that what the attorney says in tlie course of con- 
versation is not evidence in the cause ; Milward v. Temple, 1 Camp» 
37o. In Gainsford v. Gra7nmar, 2 Camp, 9, evidence of admissions 
by the defendant’s attorney was received in order to take a case out of 
the statute of limitations without further proof of the attorney’s 
authority, than the mere fact of his employment. 

In Wagstaff v. Wilson, 4 B, 4* Ad, 339, the court refused to 
admit a letter Avritten to the plaintiff’s attorney before action 
brought by the attorney, who afterwards appeared in the cause for 
the defendant, as evidence of a fact stated therein, without further 
proof that the communication Avas authorised. In Blackstone v. 
Bihon, 20 L, J, {Ex,) 229, where the defendant had accepted two 
bills, and the attorney, Avhom he employed in an action upon the 
first bill, before the second heeaine due, had 8ai<l that “ all the bills” 
Avere the plaintiff’s, the court expressed an opinion that this state- 
ment was not admissible in a subbequeut action brought upon the 
second bill. In Peich v. Lyon, 9 Q, B, 147, words uttered by the 
plaintiff’s attorney in a casual conversation Avith the defendant’s 
attorney Avere held to be not receivable in evidenct? as an admission ; 
see Parkins v. llaxckshaw, 2 Stark, 239. An undertaking to 
appear for Messrs. J. and M., “joint owners of the sloop A.,” given 
by the attorney oil tlie record, is evidence of the joint ownership; 
Marshall v. Cliff, 4 Camp, 133. 

In Elton \, Larkins, I Mood, 4' Rob, 196, Tiiidal, C. J., received at 
the second trial of a cause an admission by the defendant’s attorney 
in the first action of the execution of a policy. In Doe d. WetherM 
V. Bird, 7 C, 4* P* 0, under similar circumstances, admissions made 
by the defendant’s attorney in the first cause A\'ere received, although 
notice had been given at the second trial that the defendant would 
make no admissions. In Weary v. Alderson, 2 Mood. 4* Bob^ 127, a 
receipt by the London agent of the plaintiff’s attorney was admitted 
as evidence of payment. 

Effect of particulars as an admission^ The object of particulars 
‘is to control the generality of the claim, or set-oft‘, in respect of 
which they are delivered. Their value as an admission aepends 
upon the mode in which they are framed. Where they merely limit 
the amount claimed in the pleadings, no admission can be implied ; 
but where they, in addition, give credit to the opposing party for 
some particular specified item, they are evidence in his favour as to 
the date, origin, and nature of that item. In Rymer v. Cook, 1 Mood. 
4* M, 86, n., where the defendant put in particulars of the plaintiff’s 
demand, containing an admission that he was indebted to the defen- 
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dant in a certain sum, it was held that that admission was evidence. 
In Kenyon v. Wakes, 2 3/. & W. 768, where a payment on account 
to the amount of 70/. was admitted in the jiarticulars, and the jury 
found that 70/. was all that was due, it was held that the particulars 
were properly received in evidence as an admission of the payment of 
that sum. So in Boulton v. Pritchard, A D. ^ L. 117, Wi;?htman, 
J., held that particulars givinp; credit for specific items were evidence 
although they had been withdrawn and others substituted for them 
before trial. See Howland v. Blakesley, 1 Q. B, 413. In Buck^ 
master v. Micklejohn^ 8 Bx, 631, x^articulars delivered with a plea 
or set-otf', wliich had been withdrawn, were admitted in support of a 
replication of fraud to a plea puis darrein continuance. It would 
Bcem, however, that particulars can only be made use of as an 
admission in an issue upon the pleadings in respect of which they 
are delivered. Therefuro in Miller v. Johnson, 2 Esp. 602, where 
the notice of set-ofi’ contained an admission of a sale, this was not 
allowed to be taken as an admission of the sale upon the plea of 
never indebted. In Ilarrinyton v. Macniorris, 5 Taunt. 22i), an 
admission of the debt in the notice of set-olf was not received in the 
issue raised upon non-assumpsit. And in Bnrkitt v. Blanshard, 3 
Ex. SO, where a simple payment of 50/. was iiiserted in the parti- 
culars of set-ofi*, l*arke, 13,, expressed an opinion that the pliiintifi’ 
could not have taken this as an admission of a part payment in order 
to take the case out of the statute of limitations. 

I* HOOP OF DOCUMENTS. 

Documents generally — how proved . Sometimes the contents of a 
document are in issue, as a fact in the cause ; in other cases the state- 
ment of a fact in a document is made evidence of the fact, in exception 
to the rule which excludes second-hand or hearsay evidence. 

As a general rule, h)r whatever purpose the document is to be 
• used, the original must be produced and shown to the jury, who are 
to decide whether or not it be genuine, lint to this rule there have 
been established numerous exceptions, chiefiy having reference to 
public documents which it is not genemUy considered desirable tt» 
remove from their place of deposit, and of these, in some cases, copies 
may bo used os evideneo. 

If a document bo produced as an original, it will bo presumed to be 
80 , if it come from the proper custody and bear no internal marks of 
having been iabricated or tampered with. 

If a cony bo used it must be shown to have been obtained from the 
original document, or from the person properly having the custody of 
the original document ; the document alleged to be original being 
presumed to be so, if found in the proper custody. 

Copies of documents, when used as evidence in substitution for the 
original documents, must be verified in some special manner. The 
modes in which they are verified has led to their being divided into 
five classes, namely — 1, exemplifications under the Great Seal; 2, 
exemplifications under the seal of a court ; 3, office copies ; 4, certi- 
fied copies; 5, exai^ined copies. Many documents are capable of 
beieg proved in several of these ways, and the first two are rarely 
resorted to. See TayU Ev., s. 1380^ 

OMce copies.^ At common law an office copy, that is, a copy made 
by tne officer having custody of the document, is, in the same court 
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and in the f^ame cause, equivalent to the document of which it is a 
copy ; pt^r Lord Manstield, in Denn v. Futford^ 2 Bup*, 1179. And 
the*court which tries the issue at nisi prius is considered, for this 
purpose, to be identical with the court in which the action is petidinp ; 
7?, V. 4 2\ i?. 28o In Jlighjicld v. Peahe^ 3Iood, cS' M, 109, 

it was hekl by Littledale, J,, that on a trial of an issue out of 
Chancery, office copies of tlie proceedinj^s in that court might bo 
used ; but in Burjiand v. Keroty 1 C, tSf D, 57S, it was held by Best, 
C.J., directly otherwise. In an action against the sheritf for a false 
return, the plaintiff cannot use office copies of the writ and return, 
though the original cause W’as in the same court ; Pitcher v. Kimjy 
1 C, ^ K, 6o5. 

A chirograph of a fine is at common law evidence of the contents 
of a fine ; 71. N, P, 229 ; but a recital on it that tlio fine was levied 
with proclamations is not admissible to i)rove that fact ; Doc v. 
BlftvJcy G 'Taunt, 485. 

Certified copies,'] There arc some cases in which copies certified 
by persons not attached to any court, hut holding a public position, 
are made evidence. The following are amongst the statutes containing 
such provisions: — The 41 Geo. G, e. 109, s. 35, 3 & 4 Will. 4, o. 87, 
ss. 2 and 4, 8 & 9 Viet. c. IIS, s. 146, awards and orders of Inolosure 
Commissioners; 7 Geo. 4, c. 46, ss. 4 and 6, 12 & 13 Viet. c. 1, s. 15, 
returns made by bankers of the members, &c. of their firms ; 2 & 3 
Will. 4, c. 114, s. 9, 1 & 2 Viet. c. 110, ss. 4, 6, orders and 
proceedings of the Insolvent Court; 3 & 4 Will. 4, c. 74, s. 88, 
acknowledgments of deeds by married women ; 4 & 5 Will. 4, c. 30, 
ss, 10 and 1 1, 5 & 6 Viet, c/27, s. 14, leases and exchanges by eccle- 
siastical corporations; (> vV: 7 Will, 4, c, 71, s, 2, agreements and 
awards confirmed by the Tithe Commissioners ; 6 & 7 Will. 4, c. 86, 
a. 38, 25 & 26 Viet. c. 53, s. 123, documents from the General and 
I.and Uegistcr Office ; 5 & 6 Viet. c. 45, s. 11, 7 & 8 Viet. c. 12, s. 8, 
25 & 26 Viet. c. 68, ss, 4 and 5, entries at Stationers’ Hall relating to, 
copyright; 6 & 7 Viet, c, 18, s. 94, poll hooks at parliamentary 
elections ; 13 & 14 Viet. c. 104, s. 14, registration of designs ; 5 & 6 
Viet. 0 , 108, s. 29, leases and instruments deposited with the Eccle- 
siastical C’omraissioners ; 6 & 7 Viet. c. 18, s. 68, decisions of the 
Court of Common Pleas in appeals from revising barristers ; 6 & 7 
V’^ict. c. 86, 8. 16, cab licences ; 7 & 8 Viet. c. 85, s, 23, proceedings 
of the Board of Trade with reference to railways; 12 & 13 Viet, 
c. 106, ss. 236 and 299, 24 & 25 Viet. c. 134, s. 203, proceed- 
ings of the Court of Bankruptcy, 7 & 8 Viet. c. 101, s. 69, 
proceedings of board of guardians; 8 V'ict. c. 18, s. 50, proceedings 
of the sheriff’s court under the Lands Clauses (’on soli elation Act ; 

8 & 9 Viet. c. 16, s. 66, orders for general meetings of public 
companies; 8 Viet. c. 20, a. 10, plans and books deposited by 
raUway companies with clerks of the peace ; 8 & 9 Viet. c. 100, 
s. 7, orders and proceedings of the Lunacy Commissioners ; 12 & 13 
Viet. c. 109, ss. 11 and 17, documents issuing from Chancery and the 
Enrolment OflBce ; 16 & 17 Viet. c. 70, s, 100, orders of the Lord 
Chancellor in lunacy ; 9 & 10 Viet. e. 95, s. 1V> proceedings in the 
now county court ; 11 & 12 Viet. c. 60, s. 35, orders and proceedings 
of a local board of health, or^rs and proceedings of general 
board of health; 17 & 18 VicF c. 95, s. 6, 18 & 19 Viet. c. 116, 
ss, 13 and 15, orders and proceedings of local authority for the removal 
of nuisances ; 21 & 22 Viet. c. 97, s. 7, orders of tfie Priyy Council 
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under the Public Health Act; 11 & 12 Viet. c. 112, s. 25, orders and 
proceedinfCB of the Metropolitan Commissioners of Sewers; 14 & 15 
Yiot. 0. 99, ss. 7, 8, 13, proclamations, treaties, and other acts of 
State, and judgments, decrees, orders, and other judicial proceedings 
of any foreign state, or in any British colony, qualifications of 
apothecaries; 16 & 17 Viet. c. 41, s. 5, entries respecting common 
lodging-houses; 16 & 17 Viet. c. 115, s. 4, patents and documents 
relating thereto; 16 & 17 Viet. c. J37, s. 8, 18 & 19 Viet, c. 124, 
a. 5, orders and proceedings of the Board of Charity Commissioners ; 
16 & 17 Viet. c. 41, 8. 5, entries in registers kept under the Common 
lodging House Acts of 1851 and 1853 ; 17 & 18 Viet. o. 104, ss. 107 
and 277, 23 & 24 Viet. c. 22, s. 27, 25 & 26 Viet. c. 63, s. 26, shipping 
documents ; 18 & 19 Viet. c. 63, ss. 30, 48, 25 & 26 Viet. c. 87, s. 5, 
rules of friendly and building societies ; IB & 19 Viot. c. 108, s. 16, 
rules of coal mines and collieries ; 18 & 19 Viet. o. 121, s. 32, orders 
and resolutions under the Nuisances Removal Act; 25 & 26 Viet, 
c. 89, ss. 61 and 174, proceedings of joint-stock companies ; 26 & 27 
Viet. c. 65, H. 24, rules of volunteer corps; 27 & 28 Viet. o. 113, 
8. 33, hyo-laws of Thames Conservancy ; and certificates under the 
27 & 28 Viet. e. 120, s. 18, and 27 & *28 Viet. c. 121, s. ‘20, relating 
to railways. 3’iiero are also provisions which authenticate certified 
copies of matters relating to newspapers, and of registers of births, 
marriages, and deaths, which are noticed at length ; infnly tit. Lihel^ 
and p. 89. 

By the 1 & 2 Viot. o. 94, s. 12, it is provided “ that the Master of 
the Rolls, or deputy keeper of the records, may allow copies to bo 
made of any records in the custody of the Master of the Rolls,, at the 
request and coat of any person desirous of procuring the same ; and 
any copy so made shall be examined and certified as a true and 
authentic copy by the deputy keeper of the records, or one of the 
assistant record keepers aforesaid, and shall be sealed or stamped 
with the seal of the Record Oflice, and delivered to the party for 
whoso use it was made.’* 

By B. 13, every copy of a record in the custody of the Master of 
the Rolls, certified as aforesaid, and ]>ur|)orting to bo scaled or 
stamped with the seal of the Record Office, shall be received as 
evidence in all courts of justice, and before all legal tribunals, and 
before either House of Parliament, or any committee of either house, 
without any further or other proof thereof, in every case in which 
the original record could have been received there as evidence.” 

The records of all the superior courts, and some public records not 
of a judicial character are, after the lapse of a certain time, deposited 
in the Record Office, in the custody of the Master of the Rolls. 

By the 8 & 9 Viot. o. 113, s. 1, after reciting that “it is provided 
by many statutes that various certificates, official and public docu- 
ments, aocuments and proceedings of corporations and of joint-stock 
and other companies, and certified copies of documents, bye-laws, 
entries in registers and other books, shiul be reoeivable in evidence of 
certain particulars in courts of justice, provided they be respectively 
authenticated iu the manner prescribed by such statutes;” and that 

the beneficial of the^ provisions has been found by expe- 

rienoe to be greatly £minished by the difficulty of proving that the 
said dooumeuts are genuine, and^ is expedient to facilitate the 
admission in evidence of such aTO the like documents ; ” it is 
enacted that, “ whenever by any Act now in force, or hereafter to be 
in force, an;* certificate, official or public document, or document or 
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proceeding of any corporation, or joint-stock or other company, or 
any certified copy of any document, bye-law, entry in any register 
or other book, or of any other proceeding, shall be reoeiva^o in 
evidence of any particular in any court of justice, or before any legal 
tribunal, or either House of Parliament, or any committee of either 
House, or in any judicial proceedings, the same shall respectively be 
admitted in evidence, provided they respectively purport to be 
sealed or impressed with a stamp, or sealed and signed, or signed 
alone, as required, or impressed with a stamp, and signed as directed 
by the respective Acts made or hereafter to be made, without any 
proof of the seal or stamp, where a seal or stamp is necessary, or of 
the signature, or of the official character of the person appeping to have 
signed the same, and without any further proof thereof in every case 
in which the original record could have been received in evidence.’’ 

The meaning of the last paragraph in this section is by no means 
clear. In many cases tliere is no original record. The object of the 
statute seems to have been to dispense with proof of the genuineness 
of a dociuneut in all cases where it is by statute made evidence of 
the facts to which it relates. 

By the 14 & 15 Viet. c. 99, s. 7, “all proclamations, treaties, and 
other acts of any foreign state, or of any British colony, and all 
judgments, decrees, orders, and other judicial proceedings of any 
court of justice in any foreign state or in any British colony, and all 
affidavits, pleadings, and other legal documents filed or deposited in 
any such court, may be proved in any court of justice, or before any 
person having by law, or by consent of parties, authority to hear, 
receive, and examine evidence, either by examined copies, or by 
copies authenticated as hereinafter mentioned ; that is to say, if tho 
document sougltt to bo proved be a proclamation, treaty, or other act 
of state, the authenticated copy, to be admissible in evidence, must 
purjwrt to bo sealed with the seal of the foreign state or British 
colony to which the original document belongs ; and if the document 
souglit to be proved be a judgment, decree, order, or other judicial 
proceeding of any foreign or colonial ctmrt, or an affidavit, pleading, 
or other legal document tiled or deposited in any such court, the 
authenticated copy, to be admissible in evidence, must purport 
either to be sealed witli tlie seal of the foreign or colonial court to 
which tlie original document belongs, or in the event of such court 
having no seal, to be signed by the judge, or if there be more than 
one iodge, b}" any one of the judges of the said court, and such judge 
shall attach to his signature a statement in writing on the said cony 
that the court whereof he is a judge has no seal ; but if any of tne 
aforesaid authenticated copies shall purport to be sealed or signed as 
hereinbefore respectively directed, the same shall respectively bo 
admitted in evidence in every case in which the original document 
could have been received in evidence, without any proof of the seal 
where a seal is necessary, or of the signature, or of tho truth of the 
statement attached thereto, where such signature and statement are 
necessary, or of the judicial cltaracter of the person appearing to 
have made such signature and statement 

By 8. 8, every certificate of the qifiilificatio# of an apothecary 
which shall purport to he under the common seal of the society of 
tho art and my*»tery of apothecaries of the city of London, shall bo 
received in evidence in any court of justice, and before any person 
having by law or by consent o! parties authority to hear, receive, 
and examine evidence, without any proof of the said seal or of tho 
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authenticity of the said certificate, and shall be deemed sufficient 
proof that the person named therein has been from the date^ of the 
aaid certificate duly qualified to practise as an apothecary in any 
part of England or Wales. 

By B. 12, every register of a vessel kept under any of the Acts 
relating to the registry of British vessels may be proved in any 
court of justice, or before any person having by law or by consent of 
parties authority to hear, receive, and examine evidence either by 
the production of the original, or by an examined copy thereof, or by 
a copy thereof purporting to bo certified under the hand of the 
person having the charge of the original, and which person is hereby 
required to furnish such certified C'»py to any person applying at a 
reasonable time for the same, upon payment of the sum of one 
shilling : and every such register or such copy of a register, and also 
every certificate of registry granted under any of the Acts relating to 
tho registry of British vess(‘ls, and purporting to bo signed as 
required hy law, sliall bo received in evidence in any court of justice, 
or Deforo anj^ person having by law or by consent of parties authority 
to hear, receive, and examine evidence, as primd facie proof of all 
tho matters contained or recited in sut.h register, when the register 
or such copy thereof as aforesaid is produced, and of all the matters 
contained or recited in or endorsed on such certificate of registry 
when the said cortifioato is produced. 

By 8. 1‘1, wherever any book or other document is of such a public 
nature as to bo adiuissiblo in evidence on its more production from 
tho proper custody, and no statute exists which renders its contents 
provable by means of a copy, anjr copy thereof, or extract therefrom, 
shall bo admissible in evidence in any court of justice, or before any 
]>crson now or hereafter having, by law, or by consent of parties, 
authority to hoar, receive, and examine evidence, provided it be 
proved to bo an examined copy or extract, or provided it be proved 
to bo signed or certified as a true copy or^ extract by the officer to 
whoso custody tho original is entrusted. 

A foreign patent is an act of state ” within the meaning of s. 7 ; 
In re l$e(ts^ Patent^ 11 Itcp. 221. And an order of a 

foreign court made ex jnirte, on a shareholder is a judicial proceeding 
within the same section; Malcomson v. O' Dea^ 12 Weekly llep. 17S. 

Examined The contents of a public document may bo 

proved hy producing a copy verified by tho oath of a witness who 
has compared it witii the original, and will swear that it is complete 
arid correct. What are public documents, in this sense, has never 
been very accurately defined ; but tho term seems to include all 
documents in wliioh the community at large is interested, and which 
it is desirable not to remove from their place of deposit ; Lynch v. 
Clarkcy 3 Salk. 154, The term would clearly include all records of 
any court whatsoever, and all registers of births, deaths, and mar- 
riages; registers having reference to shipping and navigation, to 
trade, and to the public health. It was said that an order of Her 
Majesty in Council, or a licence preserved in the Secretary of Statens 
office, might be so ♦proved; per Lord Ellenborougb, Eyre v. Pah- 
yravey 2 Camp. 606. Examined copies have been received of entries 
in the bank books; 3Iortimer y. JH^Callariy 6 3L ^ o8 ; and 
also of a bank-note filed at the Bank of England, Mann v. Cary. 3 
Saik. 155. 

The 14 & 15 Viet. o. 99, puts certified copies and examined copies 
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•on the same footing, making the latter equally authentic vith the 
former. See their provisions at length, supra. 

MATTERS JUDICIALLY NOTICED WITHOUT PROOF. 

There are some facts which, contrary to Iho usual rule, may be 
asserted before tribunals to which the legal rules of evidence apply, 
without any proof in support thereof, and which, even if not asserted, 
are considered as part of the case for consideration. The theory is, 
that the tribunal is already cognizant of the truth respecting them, 
but, whether it really be so or not is of no importance, so far as the 
rule, or rather the exception is concerned, wliich substitutes asser- 
tion for proof. 

Such fiicts for the most part relate to matters which, although, 
strictly, within the province of the jury, are generally in practice left 
entirely to the judge, who invariably expresses to tho jury his opinion 
witii regard to them. 

The following is an enumeration of some of the facts which arc 
judicially noticed. 

The ordinary course of proceedings in Parliament ; Lake v. Kiny^ 
1 Saund. 131 ; the established privileges of Parliament; Stockdale v. 
Hansard^ 9 Ad. B. 1 ; probaldj- th^ existence of war with a foreign 
state, 11. V. Dii Berenyer ; 3 M. S, 67 ; Bolder v. Lord lluntiuy^ 
field, 11 Fes. 292 ; the existence of foreign states recognised by the 
Jlritish (iovernmont; Taylor Barclay, 213; City of Bern 

V, The Batik of Bay land, 9 l"es. 347. 

The Great Seal ; Lord MelrilliPs case, 29 How. St, 7V. 707 ; the 
Chancery Common Law Seal, 12 & 13 Viet. c. 109, s. 1 1 ; tho Seal of 
the Enrolment Ollico in (.’hancery, 12 & 13 Viet, c, 109, s. 17 ; of 
the Probate Court, 20 & 21 Viet. c. 77, e. 2 ; of the Divorce Court, 
20 & 21 Viet. e. Ho, s. 13 ; of the Court of Admiralty, 24 & 2.3 Viet, c, 
10, 8. 14 ; of the Court of Pankniptey, 24 & 23 Viet. c. 134, s. 204. 

In 'Looker v. 'The Duke of Beaufort, Say. 297, the Court took 
judicial notice of a seal of a superior court at Westminster ; in Olive 
V. Cwyn, 2 Sid. 143, Hard. 108, of the seal of the Great Sessions 
of Wales; in Ketnjdon v. (*ross, llcp, t, Hardw. 108, of the seal of 
the Prerogative Court of Canterhury ; in Doe v. Mason, 1 Bsp. 3.3, 
of the seal of the corporation of the City of J^ondon. 

The seal of a notary public has also been judicially noticed ; Bayl. 
on Bills, 490; Cole, v. Sherard, 11 Bx. 482. \\y the 14 & 15 Viet, 

e. 99, s. 10, “every document which by any law now in force, or 
hereafter to be in force, is or shall be admissible in evidence of any 
jvartioular in any court of justice in Ireland, without proof of tho 
seal, or stamp, or signature authenticating the same, or of the judicial 
or official character of the person appearing to have signed the same, 
shall bo admitted in evidence to the same extent and lor the sumo 
purposes in any court of justice in England or Wales, or before any 
person having in England or Wales by law, or by consent of parties, 
authority to hear, receive and examine evidence, without proof of tho 
seal, or stamp, or signature authenticating tho same, or of the judicial 
or official character of the person appearing to have signed the same.” 
By the IS & 19 Viet. c. 42, s. 3, “any document, purporting to have 
affixed, impressed, or subscribed thereon, or thereto, the seal and 
signat\irc of any British ambassador, envoy, minister, charg^- 
d’affaires, secretary of embassy or of legation, consul-general, 
consul, vice-consul, acting consul, pro-consul, or consular agent, 
in testimony of any such oath, affidavit, affirmation, or act, having 
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been administered, sworn, affirmed, had, or done by or before him, 
shall be admitted in evidence, without proof of any such seal and 
signature being the seal and signature of the person whose seal and 
signature the same purport to be, or of the official character of sucli 
person,” 

There are numerous provisions which make copies of documents, 
authenticated by the seal of a court or public body, good evidence 
without further proof. See p.*69. 

In the Barrett Navigation Company v. Shower^ 8 Powl, 173, the 
Court refused to take judicial notice of a stamp impressed by judges’^ 
clerks on papers at chambers, 

15y the 8 & 9 Viet. c. 113, s. 2, all courts, judges, justices, 
masters in chancery, masters of courts, commissioners judicially 
acting, and other judicial officers shall henceforth take judicial notice 
of the signature of any of tho equity or common law judges of the 
superior courts at Westminster, provided such signature bo attached 
or appended to any decree, order, certificate, or other judicial or 
official document.” 

There is no doubt that tho existence of all tho superior courts will 
be judicially noticed; Tregany v. Pletcher^ 1 hard Itaym. lo4 ; and 
so of course will that of all courts cstablislu d by act of parliament. In 
the case of In re Clarke^ 2 Q. //. 619, the C’onrt took judicial notice 
that the Master of the Rolls is a judge of the Court of Chancery ; 
but in Van Sandaii v. Turner ^ 6 Q, li, 773, tho Court rt fused to take 
notice wlio was tho judge, and what was tho practice of the Court of 
lloview in Hunkruj»l<?y. In Dobson v. 2 Lrr, 176, and Pugh v. 

liohinson^ 1 7*. B, 118, it was sta teal generally, that the practict‘ of the 
supeuior courts would be judicially noticed; but in Caldwell v. Hunter ^ 
10 Q, B, 86 (in error), Maule, .1., se emed inclined to doubt whether, 
the jury having found the practice to be one wa}'', the Court could hold 
it to be another, when tho practice was not prescribed by statute, or 
b}' the common law, by which latU?r expressitm he seems to moan ini- 
luoniorial usage, as distinguished from modern usage. The doubt is 
altogether not very clearly expressed, and Parke, 13,, appears not to 
assent to it. 

In Dicas v. Lord Brougham^ 1 Mood. Boh. 300, Lord Kldon was 
called as a witness to prove tho practice of the Court of Chancery ; 
uiul a similar course was pursued in Tucker v, Inmany 4 M, G. 
KMO. In Place v. Potts, 8 Ex, TOo, 22 L. 269, the 

Court took judicial notice of the proceedings of the Court of 
Admiralty. In Doe d. Williams v, Lloyd, 1 M. cS* O, 671, the 
Court informed itself by private inquiries as to the course of prac- 
tice in tlie Inrolment Ollioe of the Court of Chancery ; which is the 
same thing as taking judicial notice of it. In Pilkington v. Cooke, 
16 M, JSr W. 616; 17 L, J, {Ex.) 141, the Court refused to take judi- 
cial notice of when an order of the judges, allowing a scale of fees, 
was made. In tho case of In re Bamsden, L'i L, J. (Q. B,) 234, 
Wightman, J., refused to take notice of the general rules and orders 
made by the Commissioners of llankruptcy for the regulation of the 
practice of their Courts, under the 5 ife 6 Viet. c. 122, s. 70. In 
Neeves v. Burrage, Q, B. o04®the Court took judicial notice that 
a bill tiled in Chancery by a creditor of a deceased testator for the 
administration of the estate under tho direction of the Court did not, 
of itself, control or suspend the right of the executors to dispose of 
the property. 

A Court Tvill notice the privileges of its own officers, including 
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those of attorneys ; Stokes v. Mason^ 9 Past^ 420 ; Ogle v. XorcliffCy 
2 Ld. Baym. 809. 

It lias been established by many de**isions that the law of foreij^n 
countries, and oven of Scotland, though recognised, must be proved. 
But as the laws of Ireland are substantisilly tho same as England, 
they w’ould probably be noticed; Reynolds v. P'enton^ 3 C. R, 194 ; 
Tayl, Pv, s. 5, See p. 76. 

By the 7 & 8 Viet. c. 101, s. 71, rules, orders, and regulations 
made by the Poor l^aw Board, under the 4 & 5 Will. 4, o. 76, and 
printed by the Queen’s printer, are to be “received in evidence, and 
judioially'taken notice of, and shall, until tho contrary be shown, bo 
dt t nied Kuilioient prool that such <»r<ler was duly made, and is in force,” 

The (’ourt is bound by the Mutiny Act to take judicial iiutico of 
the Articles of War. 

Ill ylsttcy V. Fisher, 6 C. R. 672, 18 L. J. C. P. 59, the Court 
refused to take judicial notice of the lien of attorneys in New South 
Waits. 

In Brune v. Thompson, 2 Q. R. 789, the Court refused to take judi- 
cial notice that the Tower of London was within the Citv of London. 
In IL V. St. Maurice, 20 L. J. (M. C.) 221, 16 Q. R. 908, judicial 
notice was taken that York was a county of a city. 

The Court of Quarter Sessions ought to take judicial notice of petty 
L-essional divisions of a county ; Jl. v. JPhiftles, 13 Q. R. 248, 

in Regina v. Anderson^ 9 Q. B. 663, the Court took judicial notice 
lliat tluj assosor and collector of the laud tax and assessed taxes were 
“ public annual” oilicers within tlic meaning of the 3 W. & M., c. 11, 
s. 6. 

In the case of In re The Bodmin United Mines, 26 i. J. {Ch,) 670, 
23 Bear. 370, Komilly, M. It., refused to take judicial notice of tho 
natfire of an association on tlie cost -book principle. 

As to how far judicial notice will be taken of the custom, of gavel- 
kind and borough English, see Rider v. IPood, 21 X. P. (Oh.) 737 ; 
1 A'uy I- <>44 ; Co. Pitt. 17 o h., 7i. 1 ; Rob. on Gavel. 41 ; Tayl. 
Pc, s, 6. 'j'here are perhaps some other customs of which judicial 
notice would bo taken, especially some of tho-o in use amongst per- 
sons engaged in coininerce. Hee LethulieF s case^ suprdy p. 17. lu 
Barnett v. Brandao^ 6 M. G, 630, tho Court took judicial notice 
of the lien of hankers on the securities of customers in their custody. 
Probably also judicial notice would in some oases be taken of the 
jmictice of sfdieitors ; Vestry of Shoreditch v. Hughes, 12 IVeekL 
Rep, 1106. A custom of which judicial notice is taken ought to be 
considered, not as a fact, but as part of the general law of the land. 

ruOOF OF PAKTICULAR I>OCUMKNT8 AND FACTS. 

There are some documents and facts tho proof of which, either 
from its exceptional nature, or from its frequent use and recurrence, 
it is considered desirable to notice separately, 

^icts of Parliament.'] Acts of Parliament may bo divided into four 
classes: — 1. Public general acts; 2. Public local and personal acts ; 
3. Private acts, printed by tho Queen’s printer; 4. Private acts, not 
printed by the (lueeu’s printer. This division is only established 
by custom, and this a very uncertain one, at least until lately. 

* Formerly it was the custom to declare roost local and persona) 
acts to bo put l c; some of thfse were printed by the Queen’s printer 
with, and formed part of the regular series of public acts ; other 

£ 2 
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public local and personal acts, as well as local and personal acts not 
public, and ]‘rivate acts were not always printed. The public local 
and personal acts not printed were chiefly road acts. 

. a resolution of both Houses of Parliament, which took effect in 
the year 1798 (38 Oeo. 3), the puMic acts were divided into two 
series; public general acts, and public local and personal acts; and 
nil public local and personal acts Jiave, since that time, been printed. 
The other acts were all classed as private, although they included 
many which ought clearly to come under the denomination of local 
and personal, as, for instance, inclosure nets. 

In 1815 a resolution was passed, under which almost all private 
acts — except name acts, estates acts, naturalisation acts, and divorce 
acts — have been printed. These form a third series of printed acts. 

Since 1815 it has been usual to refer to the series of public local 
and personal acts by small Roman figures, by way of distinction. 

All public acts, wliether general, or local and personal, are part 
of the law of the land, which all tribunals are bound to notice and 
apply. 

Ry the 13 & 14 Viet. c. 21, s. 7, it is provided that “every 
act made after the commeneement of this act sljall be deemed and 
taken to be a public act, and shall be judicially taken notice of as 
such, unless the contrary he expressly provided and declared by such 
act.” 

Such acts should he, and probably are all inserted in the scries of 
public general, or public local and personal acts. 

By the 8 & 9 Viot. c. 113, s. 3, it is provided that “ all copies of 
private, and local and per^sonal acts of Parliament, not public acts, 
if purporting to be printed by the (iueen\s printers, and all copies of 
the journals of either House of Parliament, and of royal proclama- 
tions, purporting to be printed by the printers to the Crown, or by 
the printers to either House of I^irliament, or by any, or either of 
them, shall be admitted as evidence thereof by all courts, judges, 
justices, and others, without any proof being given that such copies 
were so printed.” 

If it should be necessary to prove a private act, not printed by 
the (iuf'cu’s printer, it must be done by procuring an examined copy 
of the Parliamentary roll. 

In searching for private acts (and they arc sometimes very diffi- 
cult to find) VardoH^s Index to the Local and Personal and Private 
Acts from 1798 to 1839, J3ra7ntceW s Analytical Table of the Private 
Statutes from 1727 to 1812, and th^ Index to the Statutes^ Public 
and Private^ published by the fcJelect Committee oil the Library of the 
House of Lords, from 1801 to 1859, will be found useful. The best 
oolleotiun of private acts is in the British Museum. There are also 
fair collections in the libraries of Lincoln’s Inn, the Inner Temple, 
and the Incorporated Law Society, * 

Foreign Laws,"] Foreign laws must be proved by a witness versed 
in the law of the country, the law of which is in issue; it cannot 
be taken from any book, however authoritative; Sussex Peerage case, 
11 Cl, Fin, 115; and the witness must be a member of the legal 
profession ; Bristow v. Seqxieville^ 5 Ex, 275. Now by the 24 & 25 

* The formation of these very useful collections was, it is believed, much 
assisted by the liberality and diligence of the late Mr. Wiiliaiu Salt, of Lom- 
bai*d Street, 
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Viet. c. 11, s. 1, anyone of the superior courts may remit a case 
for the opinion of a court in any foreign state with which her 
Majesty may have made a convention for that purpose: and by the 
22 & 23 Viet. c. 63, a case may be stated for the opinion of the Court 
of Session in Scotland. 

J)eeds — more than thirty years oW.] A deed more than thirty years 
old, coming from the proper custody, may be presumed by the jury 
to be genuine without further proof. Though there be an attesting 
witness alive and able to attend, it will not in any case bo necessary 
to cull him ; Doe d. OhlJunn v. Wolley^ 8 B, 6j* C. 22. 

Ily proper custody is meant, not the best and most proper place of 
dejHisit, but any place in which, if genuine, the dociiinent might 
reasonably be expected to be found ; per Tiudnl, C. J., in The Bi^op 
of Meath v. The Marquis of Winchester^ 3 N, C. 2()(). See TayL 
Ee. 8. 594. 

It is not absolutel}’’ necessary when a deed is produced more than 
thirty years old to explain an alteration or erasure appearing npoA 
the face of it. It is for the jury to say whether the alterations Avero 
made before the execution of the deed; Doe d. Tatham v. Cattamorey 
16 Q. B, 715 ; 20 L. J. (Q. B,) 364 ; Andrews v. Motley, 12 C, 1\ 
jV. 527 ; 32 X. J. {C, I\) 128. Ilut it would frequently be very 
dangerous to lay a deed before a jury in such a state without any 
explanation. 

Deeds — proof of execution,’] Strictly sjicaking, the execution of a 
deed consists in sealing it, or laying the linger on a seal already there, 
and saying the words I deliver this as my act and deed,*' or 
saying, or doing something equivalent, showing the iiiteutioii to seal 
and dtdiver the deed. Execution is not invalid although two persons 
have used the same seal ; Ball v. Dunstervitlc, 4 2’. B, 313. 

The actual ailixing of the seal need not take place in the presence 
of the witness who is called to prove the execution ; it is suinc'ent if 
the person executing acknowledges a seal already made. Wheio one 
partner in tlie presi^nce of his co-parluer executed a deed, and the 
co-partner apparently did no more than acknowledge the ceremony 
as performed on his behalf also, it was held sullicient ; Ball v. Dun^ 
stervillcy 4 T. 2?. 313. 

The safest way of proving a deed is by an attesting witness, and 
it was formerly necessary to do so, if there were one, whether the 
instrument remiired attestation for its validity or not ; but by the 
Common Law Procedure Act, 1854, s. 26, “ it shull not be necessary 
to prove by the attesting Avitness any instrument to the validity of 
which attestation is not requisite ; and such instrument may be 
proved by admission or otherwise, as if there hod been no attesting 
witness thereto.” 

Very often there is considerable difficulty in finding a person who 
was present at and saw the execution of the deed, or a person who 
was present may have no recollection of the matter. The latter was 
the case in Talbot v. Ilodson, 7 Taunt, 261 ; and the only proof given 
was that the signature attached to one of the seals was in tho hand- 
writing of the person whose execution it was necessary to prove; but it 
was held to be enough to go to the jury. Very often also an attesting 
witness will say that he does not recollect the fact of execution, but 
that, seeing bis own signature to the attestation clause, he has no 
doubt that he saw the deed executed : this has always been received 
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as sufficient evidence of execution ; per Bay ley, J., Maugham v. Iluh^ 
hard^ 8 -0. C. 16; ^jer Taunton, J., jR. v. 8t. Martinis. Leicester^ 
2 Ad. ^ F. 2ia. 

Deeds requiring attestation — -proof ofj] If the deed is one which 
requires attestation, and it be necessary to prove execution, then the 
attesting witness, or one of them, if there be more than one, must be 
called, if any be living, and can by reasonable diligence be produced* 
And, prior to the decision in Slatterie v. Pooley^ 6 M. ^ W. 664, it 
was held that an admission of the contents of a deed did not admit its 
execution, so as to dispense with the necessity of producing the attest- 
ing witness; Cunliffe v. Sefton^ 2 Fast^ 183; Barnes Trompowsky^ 
7 T. jR. 265 ; Best Ev. s. 529. And since the case of Slatterie v. 
Pooley it has been held that the admission in open court by a party 
to the suit that he executed a deed is not sufficient evidence of a deed 
requiring attestation ; Whyman v. Garths 8 Ex. 803. This seems 
very strange. 

If all the attesting witnesses bo dead, or none can be found and 
produced, then the handwriting of one of the attesting witnesses must 
be proved, in which case the statement contained in the attestation 
clause will be presumed to be correct ; Adam v. Ken\ 1 B, P, 360. 
If all the requisite formalities are here noticed, then the proof is 
complete; and W'hcre the attestation clause mentioned “ signing and 
sealing ” only, it seems to have been thought that the jury might infer 
that tlio deed was delivered; Hall v. Bainbridge^ 12 Q. 

And probably a still more liberal presumption in favour of duo execu- 
tion might be made. See p. 84, and p. 85. 

If the attesting witness, when called, can recollect nothing about 
the execution, it is sufficient to [)rove it aliunde ; Talbot v. Ilodson^ 
7 Taunt, 251 ; the fact of attestation being still proved by the 
attesting witness. 

If the deed be lost, and it be one requiring attestation, the attesting 
witnesses, or one of tlieni, must be called ; Keeling v. Ball, Peak, 
Eo. App, 22. But if their names be unknown, or they cannot be 
lound and produced, then the exee.uiioii and ai testation may be proved 
by other witnesses ; JR. v. St. GUes\ Camberwidl, 1 E. B. 642. 

If attestation only is required, it will be sufficient to call one 
attesting witness, although the deed be attested by more. But the 
death or excusable a’-souce of all must be proved before evidence of 
execution aliunde can be resort* d to. 

If attestation by more than one witness be required, then may arise 
a question, whether so many as are required must not be culled, or 
their absence accounted for. Or it may be that one attesting witness 
may prove the attestation by the others, as in the analogous case of 
wills. See post. 

With regard to the search which it is necessary to make after an 
attesting witness, it has been held that where no description was 
given of the attesting witness, and nothing was known of him, 
inquiry at the residence of the obligor and obligee was sufficient ; 
Cunliffe v. Sefton, 2 East, 183. So diligent inquiry at the witness’s 
usual place of residence, and information there and from the witness’s 
father that he had absconded to avoid his creditors, has been held 
suffi«*ient ; Crosby v. Percy, 1 Taunt. 366 ; Falmouth v. Eoherts, 
9 M. ^ W. 469. So, inquiry after the witness at the Admiralty, 
where it appeared by the last report that he was serving on board 
ship ; Parker v. Hoskins, 2 Taunt. 223 ; or proof that the witness 
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went abroad twenty years ajyo, and has not been heard of since ; Doe 
V. JohnsoHy 1 PhilL Ev, 455 (w). A witness who was defendant's 
clerk, being subpoenaed, said be would not attend, and the trial was 
twice j>ut off in consequence of his absence ; search was then made at 
the defendant’s house, and in the neighbourhood, and upon informa- 
tion obtained at the defendant’s house that the witness was gone to 
Margate, inquiry was made there without success : held that, under 
these circumstances, evidence of his handwriting was admissible ; 
Hurt V. Walker^ 4: B. A, 697; Spooner v. Payne^ 4 C, B, 328. 
Where diligent inquiry had been made without success fur a witness, 
proof of his handwriting was admitted, although it appeared that a 
letter liad been received from him a few days before the trial, but 
which did not disclose his retreat ; Morgan v. Morgan^ 9 Bing, 359. 
So where an attorney’s clerk was an attesting witness, and the 
nttornoy could give no account of him ; although afterwards at the 
trial the attorney rceolh'cted where he might probably be heard of ; 
3liUer V. 3Iiller, 2 N. C. 76. 

Deeds — signature,'] Signature forms no part of the execution of a 
deed. Jlut the following question has been raised. The first section 
of the Statute of Frauds enacts that all interests in land created by 
livery and seisin only, or by parol, and not })ut into writing and 
signed by the parties, should have the force and effect of leases, or 
estates at will only, except leases for three years at rack-rent. 
Illacl^one seems to think that this enactment may possibly render 
signature of a deed necessary, in order to create an interest in land 
greater than an estate at will, and not witliin the exception. But 
Mr. Trest in, in Ids ediliuu of Shep. 'Pouchst, c. 4, n. 24, p. 56, 
disputes this. In Avelinc v. IVhissoHy 4 31, vjj* G, 801, it was 
adndtted that this enactment did not apply to the creation of interests 
in land by deed ; in Cooch v, Goodmany 2 Q. B, 580, the point was 
raised, but not decided. 

Tiie asj)ect of the question is now slightly altered, for the 8 & 9 Viet, 
e, 106, which came into effect on the 1st ol October, 1845, i*c([uires, 
“that a feoffment, made after the said lir .t day of October, one 
thousand eight liundred and forty-live, other than a feoffment made 
under a custom b}’ an infant, shall bo void at law, unless evidenced 
by deed ; and tliat a partition, and an exchange, of any tenements 
or hereditaments not being copyliuld, and a lease, required by law, to 
be in writing, of any tenements or hereditaments, and an assignment 
ot* a cliaitel interest, not being copyhold, in any tenements or heiedita- 
juents, and a siirr^nJer in writing of an interest in any tenements or 
hereditaments, ni>t being a copyhold interest, and not being an 
interC't which might by law have been created without writing, made 
after the said first day of October, one thousand eight hundred and 
forty-five, shall also be void at law, unless made by deed: provided 
always, that the said enactment, so far as the same relates to a release 
or a surieuder, shall not extend to Ireland.” This statute wiU, 
therefore, in terras be complied with by a deed executed in the ordi- 
nary way, and not signed. 

A similar question has been raised under the 4th section of the 
Statute of Frauds, which enacts that no action shall be brought in 
certain cases of contract, “ unless the agreement upon which such 
action shall be brought, or some memorandum or note thereof shall be 
in writing, and signed by the party to be charged therewith.” But 
in Cherry v. llemingy 4 Ex, 631; 19 L, J, {Ex,) 63, Alderson, B., 
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and Rolfe, B., expressed their opinion that this section did not apply 
to deeds. 

Deeds prodttced by a party claiming beneficially under themr^ Where 
a party, producing a deed upon a notice, claims a beneficial interest 
under it, it is not necessary for the party calling for the deed to prove 
the execution of it ; for in such a case the defendant, by claiming, 
under it, accredits it as against him, though not to tiie extent 
of estopping him ; Pearce v. Hooptij^ 3 Taunt. 62. Thus proof is un- 
necessary where assignees produce the assignment of the bankrupt’s 
effects ; Orr v. Morice^ 3 B. ^ B. 139. So in an action by a lessee 
against the assignee of his lease for breach of a covenant in the 
assigned lease, which the assignee was bound to observe, the de- 
fendant having produced the original lease, it was held unnecessary 
for the plaintiff to prove the execution of it, though the defendant 
had assigned over the lease before action ; Burnett v. Lynch^ 
5 B. ^ C. 589. So in an action against the vendor of an estate to 
recover a deposit on the contract for ])urchase, if the defendant on 
notice produces the contract, the plaintiff need not prove its exe- 
cution ; Bradshaw v. Bennety 1 Mood. cS* lioh, 143. And where, in 
ejectment, the attorney for the lessor of the plaintiif obtained from 
one of the defendants a subsisting lease of the premises to prevent its 
being set up by the defendants, it was held, that this was a recogni- 
tion of the lease as a valid instrument ; and that, when produced in 
pursuance of notice from the defendants, it might be read b^hem 
without proof of execution, though the attorney liad furnisheiRhem 
with the names of the attesting witnesses, and though the jdaintifTs 
title was independent of the lease ; Doe v. llemingy % B. C. 28.. 
It is immaterial that the party calling for it denies its validity ; ds 
where the defendant produces an assignment of a bankrupt’s goods 
which the plaintiffs (assignees of the bankrupt) impugn as fraudu- 
lent; Carr v. BurdUsy 1 6'., 31. B* 782. Where notice was given 
to defendant to produce a feoffment under which he was in possession 
of land, the plaintiff proved by secondary evidence (the feoffment not 
being produced), that it had livery indorsed, and was witnessed: held, 
that it was unnecessary, as against defendant, to call the witness, or 
to prove livery ; Doc v. IVainwrighty 6 Ad. F. 520. In an action 
against a sheriff for taking insufficient pledges in replevin, the 
replevin bond, produced by the defendant, is admissible in evidence 
against him without proof of execution; Scott v. Waithmany 3 
Stark. 169. So where the sherift’ has assigned it to the plaintiff ; 
Barnes v. LucaSy By. 3£ood. 264. 

Where the party producing the deed docs not claim an interest 
tinder it, the party calling for it must prove it in the regular manner ; 
Gordon y. Secretany 8 Fasty 548 ; Doe v. 3£arquis of Cleveland y 9 
B. C. 864. So, if the party producing it claims an interest in it^ 
but an interest unoonneoted with the cause ; as where the action is 
for commission for procuring an apprentice for defendant, and the 
instrument produced is the deed of apprenticeship ; Bearden v. 
Mintery 6 3£. ^ O. 204, 206. And a party producing at the trial of 
a cause a deed which has been some months in his possession is not 
excused from proving the execution, merely because he received such 
deed from the adverse party, who formerly claimed a beneficial in- 
terest in it ; Vacher v. CocKSy 1 B. ^ Ad. 145. As the principle of 
oases is, that the party, who claims an estate or interest ’under the 
instrument in his possession, impliedly affirms its due execution, the 
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rule is inapplicable to instruments that merely testify contracts under 
which no permanent interest passed. Therefore, where defendant 
wished to snow himself to be a i>artner with A,, under whom plaintiff 
sued ; it was held, that a contract in the plaintiff’s possession to do 
some works for the firm, produced on notice by the plaintiff, must bo 
proved by the defendant; Collins v. Bayniun^ 1 Q. B. 117 ; Bearden 
V, Mintery 6 3f, Cr. 204* 

Deeds enrolled.] Where a dec^, to the efficacy of which enrolment 
is essential (as a bargain and salAinder 27 Hen. 8, c. 161), is accord- 
ingly enrolled, proof of the enrolment by an examined copy will 
dispense with evidence cf the execution by any of the parties to the 
original deed ; Thurle v. Madison^ StyleSy 462 ; Smartle v. IVilliamSy 

1 Salk. 280. And this is also provided in the case of deeds of bargain 
and sale, enrolled and pleaaedy by stat. 10 Ann. c. 18, s. 3. So 
where a deed, to which enrolment is not essential, is enrolled on the 
acknowledgment of one of the parties, it is evidence of execution 
against that party ; B. N. P. 2o6, 256. But it should seem that, 
unless such enrolment be rendered evidence by force of an act of 
])arliamcnt, it will not dispense with proof by a subscribing witness, 
where a subscribing witness is necessary; Gommersall v. Serlcy 

2 You. iS' Jer. o ; Giles v. Smithy 1 C., 31. B. 470. 

IFills of 2 ^er solid Ity,"] A will relating to personalty is scarcely ever 
used in evidence in a court of law, and, therefore, it is rarely necessary 
to prwc it. The probate granted by the proper court is the proper 
evidence of a will of personalty, and being scaled with the seal of the 
court, it is assumed to be a genuine document. 

Instead of producing the probate the will may bo proved by pro- 
duction of the register, or act book of the court in which the will was 
proved; Cox v. Allinyhaniy Jac. 514. And where there was no such 
register or book, the production of the will itself from the registrar’s 
office with a memorandum upon it stating that the probate had been 
granted, it not being usual to keep any other record of the grant, was 
held sufficient proof of the will ; Doe d. Bassett v. 3IeWy 7 Ad. ^ E. 
240. 

These cases are put on the ground that the record in the Ecclesi- 
astical Court is primary evidence of the will, and so it would seem 
that no secoudarj' evidence would be admissible until both the non- 
production of the probate, and the non -production of any other record 
of the Ecclesiastical Court had been accounted for. 

It was said by Holt, C. J., iu Jloe v. Nelthorpoy 3 Salk. 154, nom. 
Hoe V. Nathorp, 1 Ld. Baym. 154, that the copy (of course, ex- 
amined) of a probate of a will is good evidence, because the probate 
is an original taken by authority ; but this view has not generally 
been adopted, though it is not altogether inconsistent with principle. 

Wills of realty. There is some difficulty in dealing with the law 
relating to the proof of execution of wills of realty, in consequence of 
the partial alterations which have from time to time been made iu the 
formalities necessary for that purpose. The simplest way seems to 
notice the various changes in the law upon the subject, and the 
decisions thereon, so far as they illustrate the law in its present 
state. 

By the 32 Hen, 8, c. 1, s. 1, a will was required to be in writing. 
By the fifth section of the Statute of Frauds, ‘‘all devises and 

B 3 
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bequests of any lands or tenements, devisable either by force of the 
statute of wills, or by this statute, or by force of the custom of Kent, 
or the custom of any borough, or any other particular custom, shall be 
in writing and signed by the party so devising the same, or by some 
other person in his presence, and by his express directions, and shall 
be attested and subscribed in the presence of the said devisor by 
three or four credible witnesses, or else they shall be utterly void and 
of none effect.*' 

By the 1 Viet* c, 2G, s. 9, it is macted, *nhat no will shall bo 
valid unless it sliall be in writing, Sid executed in manner herein- 
after mentioned (that is to say), it shall be signed at the foot or end 
thereof* by the testator, or by some other ])erson in his presence, and 
by his direction ; and such signature shall be made or acknowledged 
by the testator in the presence of two or more witnesses, present at 
tae same time ; and such witnesses shall attest and sliall subscribe 
the will in the presence of tlic testator, but no form of attestation 
shall bo necessary.” 

By 8. 13, “ every will executed in manner hereinbefore required 
shall be valid without any other publication thereof.” 

By the 15 Viet. c. 24, s. 1, “ where by an act passed in the first 
year of the reign of Her Majesty (iiieen Victoria, intituled, ‘ An Act 
for Uie Aniendnieiit of the Laws with respect to Wills,* it is enacted 
that no will shall bo valid unless it shall be signed at the foot or end 
thereof by the testator, or by some other person in his presence, and 
by his direction, every will shall, so far only as regards the position 
of the signature of the testator, or of the person signing for him as 
aforesaid, be deemed to bo valid, within the said enactment, as 
explained by’’ this Act, it the signature shall be so placed at, or after, 
or following, or under, or beside, or opposite to the end of the will^, 
that it shall bo apparent, on the face of the will, that the testator 
intended to give effect by such his signature to the writing signed as 
liis will, and that no sucli will shall be affected by the circumstance 
that the signature shall not follow, or be immediately after the foot 
or end of the will, or by^ the circumstance that a blank space shall 
intervene between the concluding word of the will and the signature, 
or by the circumstance that the signature shall be placed among the 
words of the testimonium clause, or of the clause of attestation, or 
shall follow, or be after, or under the clause of attestation, either with 
or without u blank space intervening, or shall follow, or be after, or 
under, or beside the names, or one of the names of the subscribing 
witnesses, or by the circumstance that the signature shall be on a 
side or page, or other position of the paper or papers containing the 
will when on no clause, or paragraph, or disposing part of the will 
shall be written above the signature, or by the circumstance that 
there shall appear to be sufficient space on or at the bottom of the 
preceding side or page or other portion of the same paper on which 
the will is written to contain the signature ; and the enumeration of 
the above circumstances shall not restrict the generality of the above 
enactment ; but no signature under the said Act, or this Act, shaU 
be operative to give effect to any disposition or direction which is 
underneath, or which follows it, nor shall it give effect to any dis- 
position or direction inserted after the signature shall be made.” 

By B. 2, “The provisions of this Act shall extend and be applied 
to every will already made, where administration or probate has not 
^eady been granted or ordered by a court of competent jurisdictiou 
iu consequence of the defective execution of such will, or where the 
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property, not being jvithin the jurisdiction of the ecclesiastical 
courts, has not been possessed or eiijo 3 *cd b}" some person or persons 
claiming to be entitled thereto in consequence of tlie defective exe- 
cution of such will, or the lights thereto shall not have been decided 
to be in some other person or persons than the per^ons claiming under 
the will, by a court of competent jurisdiction, in consequence of the 
defective execution of such will.” 

There has been some question as to whether scaling a will is 
suflieient without a written sigimture ; a similar question to that 
wdiieh has been raised under tliF Statute of Frauds with respect to 
deeds ; st e p. 79. In Lemayne v. Stanley, as reported in 3 Lev. 1, 
it was said bv three judges against Leviiiz himself, that signature 
was unnecessary', if the will were sealed ; but it was held that there 
the will was signed. Levinz, according to his own report, quoted a 
case ill support of his ditferenco of opinion on the dictum which is not 
at all in point. It is remarkable that Freeman, who also reports the 
case, makes Levinz alone say that “ sealing was a good signing,” and 
says nothing of the opinion of the other judges on this point; Frecm. 
Itep. 538. In IVarmford v. JVarneford, Sir. 7G4, it was held by 
Lord llaymond, that sealing alone was sullicieiit; but in Grayson v. 
Atkinson, 2 Ves. Se?i. 459, Lord Hardwick expressed some doubt 
about it; and Willes, C. J., in Fllis v. Smith, 1 Ves, 11 , expressed 
the same doubt still more strongly. In JVriyht v. IVakeford, 17 Ves, 
454, Lord Eldon said, that sealing without signing was insuOicient 
for a will, tliough sullicieiit for a deed. 

In Lemayne v. Stanley, supra, it was held hy all the judges that 
an autograph will beginning I, A. B.,” was sufiieiently signed. 
The case of Hilton v. Kimj, 3. Lev. 8G, is a peculiar one. The 
testator had duly made and signed his will. Afterwards he directed 
a clause of revocation to be written upon it underneath his signature. 
This was properly attested, but the testator did not sign it. In the 
first instance North, C. J., and Levinz, J., held that the revocation 
was good, the signature already there being sufiicieut ; this was pro- 
bably so held on the ground that the testator had acknowledged his 
previous signature in the presence of the witnesses to the codicil. But 
subsequently'. North being removed into Chancery, and Levinz sick, 
Pemberton, C. J., Wyndham, J., and Charlton, J., granted a rule 
nisi to enter the verdict against this opinion, and Levinz says he is 
unable to say what became of the case. 

The 1 Viet. c. 2G, s. U, directed the will to be signed “ at the foot 
or end thereof ; ” but this created considerable difficulty', and a great 
inany eases were discussed upon wliat was a compliance with this 
direction in the statute (see note in Chit, Stat, ad loc,). But since 
the 15 Viet, c, 24, sujyj'a, there has been no difficulty. 

In the case of In re James Clark, 2 Curt, 329, it was held that, 
where a testator requested another person to sign his will for him, 
which the other did in his own name, that was sufficient. 

The question of what is a sufficient acknowledgment is sometimes 
a difficult one. It would be useless to state the cases except at great 
length, as they depend on very minute details. They will be found 
collected in Chit, Stat,, 2nd ed. p. 1575. 

The same remark applies to what is a sufficient attestation within, 
the Act, The cases on this point will also be found collected in Chit. 
Stat., ubi supra. 


Wills of realty — interested witness.'] By the 25 Geo. 2, c. 6, s. 1, 
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*^lt any person shall attest the execution of any will or codicil which 
shall be made after the 24th day of June, 17o2, to whom any bene- 
ficial devise, legacy, estate, interest, gift, or appointment of, or 
affecting any read or personal estate other than and except charges on 
lands, tenements, or hereditaments for payment of any debt or debts, 
shall be thereby given or made, such devise, legacy, estate, interest^ 
gift, or appointment shall so far only as concerns such person attesting 
the execution of such will or codicil, or any person claiming under 
him, be utterly null and void ; *and such person shall be admitted as 
a witness to the execution of such will or codicil, within the intent 
of the said Act ; notwithstanding such devise, legacy, estate, interest, 
gift, o^ appointment mentioned in such will or codicil.” 

By s. 2, “ In case by any will or codicil already made, or hereafter 
to be made, any lands, tenements, or hereditaments are or shall be 
charged with any debt or debts ; and any creditor whose debt is so 
charged, hath attested or shall attest the execution of such will or 
codicil, every such creditor, notwithstanding such charge, shall be 
admitted as a witness to the execution of such will or codicil within 
the intent of the said Act. 

By the 1 Viet. c. 26, s. 14, “If any person who shall attest the 
execution of a will, shall at the time of the execution thereof, or at 
any time afterwards, be incompetent to be admitted a witness to 
prove the execution thereof, such will shall not on that account be 
invalid.” 

By 8. 15, “ If any person shall attest the execution of any will to 
whom or to whose wife or husband any beneficial devise, legacy, 
estate, interest, gift, or appointment, of or affecting any real or 
personal estate (other than and except charges and directions for the 
payment of any debt or debts) shall be thereby given or made, such 
devise, legacy, estate, interest, gift, or appointment shall, so far only 
as concerns such person attesting the execution of such will, or the 
wife or husband of such person, or any person claiming under such 
person, or wife, or husband, be utterly null and void, and such person 
so attesting shall be admitted as a witness to prove the execution of 
such will, or to prove the validity or invalidity thereof, notwith- 
standing such devise, legacy, estate, interest, gift, or appointment 
mentioned in such will.” 

By s. 16, “ In case by any wdll any real or personal estate shall bo 
charged with any debt or debts, and any creditor, or the wife or 
husband of any creditor whoso debt is so charged shall attest the 
execution of such will, such creditor, notwithstanding such charge,, 
shall be admitted a witness to prove the execution of such will, or to 
prove the validity or invalidity thereof.” 

By s. 17, “ No person shall, on account of his being an executor of 
a will, be incompetent to bo admitted a witness to prove the exe- 
cution of such will, or a witness to prove the validity or invalidity 
thereof.” 

With of realty — attestation,"] If any attesting witness be alive, he 
must be called, or his absence accounted for (see p. 78). But only 
one need be called, except on an issue out of Chancery ; Wright v. 
Doe d. Tatham^ 1 Ad, B, 32;j. In the case excepted all attesting 
witnesses must be called. 

In Ajidrevos^, Motley^ 12 C. N, /S., 527, 32 i. J. (C. P.) 
128, Williams, J., said, “ Although no authority was cited before us, 
and I have not been able to find any in support of it, my impression, 
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founded, I believe, on the practice of the Oxford circuit, has long 
been, that where, as in the present ease, the attestation clause recitea 
a cotupliauoe with all the requisite ceremonies in respect of all the 
witnesses, it is enough, in order to make a 2 ^rimd facie case, to prove 
the death of all, and the handwriting of one of them ; because it will 
be presumed that everything the witness thus declared by his attesta- 
tioii to have been done, was really done.” This is similar to the pre- 
sumption in case of deeds (see p. 78). In Doe d. Davies v. Davies^ 
t> Q, B, 648, two of the witnesses were dead, and the other, who 
was a marksman, when called, could recollect nothing of the matter. 
Upon proof of the handwriting of the two dead witnesses the will 
was held to bo admissible. 

If the attestation clause do not recite the fulfilment of all the 
necessary formalities, then, if no attesting witness can be called to 
speak to them, there is more difficulty. In Hands v. Janies^ 2 Com, 
Hep, 531, Croft v. Paiclett^ 2 Str, 1109, and Brice v. Smithy 
Willes 1, it was held that though the attestation did not state that 
the witnesses signed in presence of the testator, a jury might pre- 
sume it ; and these decisions seem to be fully recognised in Doe d. 
Spilshiiry v. Burdettj 4 Ad, ^ E, G 31, O, 386 ; 10 Cl, -P* 
840, in the House of Lords (see this case, tnfr^). From these cases 
it does not seem always even necessary to produce evidence aliunde 
that the formalities not mentioned in the attestation clause were gone 
through. But it is certainly safer to do so, if possible. 

inils of realty thirty years old,"] A will thirty years old, coming 
from the proper custody, will be presumed, in the same way as a 
deed, b) have been duly executed. If it bo produced from the custody 
in which, if genuine, it would properly be found, it mav be presumed 
to be genuine, notwithstanding that it bears some marts of cancella- 
tion ; Andrews v. 3fotley^ ubi supra. 

In Doe d. Spilshury v. Burdett^ ubi suj^rd^ it was considered by the 
Court of Queen’s Bench that, where the instrument creating a power 
required it to be executed by will, to bo ‘‘signed, sealed, and pub- 
lished in the presence of, and attested by three or more credible 
witnesses,” the will, although thirty years old, must bear an attesta- 
tion that it was regularly executed according to the power (see p. 19 
of the report in Adolphus Ellis), But this strictness as to the 
attestation clause applies only to wills executed under powers ; in 
other cases of wills, as in deeds (p. 78), the attestation clause ia 
by no means conclusive as to what was done. Even the oral testi- 
mony of the attesting witnesses is not so ; Lowe v. Jolliffe^ 1 W, BL 
365 ; and the decision in Andrews v. Jfotieyy 32 L, J, (C. P.) 128 ; 
12 C, B.j N, S,j 027, would be strong to show that the admissibility 
of a will thirty years old without proof of execution was not 
affected by such a defect in the clause of attestation (see post^ p. 86). 

Under the old law it was held that the thirty years were to be 
reckoned from the date of the will being executed ; Doe d. Oldham 
V. Wolley^ 8 B, C, 22. Whether that would be so now that the 
will speaks from the death of the testator may be doubtful. 

Wills of realty’— use of probate to prove,'} By the 20 & 21 Viet., 
c. 77, s. 64^ in any action at law, or suit in equity, where, accord- 
ing lo the existing law, it would be necessary to produce and prove 
au original will in order to establish a devise or other testamentary 
disposition of or affecting real estate, it shall be lawful for the party 
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intending to establish in proof such devise or other testamentary 
disposition, to give to the opposite party, ten days at least before tho 
trial or other proceedings in which the said proof shall be intended 
to be adduced, notice that be intends at the said trial or other pro- 
ceeding to give in evidence, as proof of tiie devise, or other testa- 
mentary disposition, the probate of the said will, or the letters of 
administration with the will annexed, or a copy thereof stamped with 
any seal of the Court of Probate ; and in every such case such pro- 
bate, or letters of administration, or a copy thereof respectively, 
stamped as aforesaid, shall be sufficient evidence of such will, and of 
its validity and contents, notwithstanding the same may not have 
been proved in solemn form, or have been ollu*rwise declared valid 
in a contentious cause or matter, as herein j)rovided, unless the party 
receiving such notice shall, within four dsiys after such receipt, give 
notice that he disputes the validity of such devise or other testamentary 
disposition.*’ 

Bv 8. 05, in every case in which, in any sucli action or suit, the 
original will shall be produced and proved, it shall be lawful for the 
Court or J udge before wliom such evidence shall bo given, to direct 
by which of the parties the costs thereof shall be paid.” 

Execution of 2 )otccrs hy decd^ or Formerly, all tho circum- 

stances re(j[uired h}* tlie creator of u power, however otherwise 
unimportaiit, must have been observed, and could not be satisfied 
but by a strict and literal performance, Lord Ellenborough, C. J., 
Jlawkins v. Kemp^ 3 Fast, 440. And if tho instrument creating 
the power directs attestation and other formalities, it has been 
held that the attestation must notice the compliance witli the forma- 
lities. Thus, where it was to be executed “ by any deed or writing 
under the hands and seals of the parties, to he by them duly executed 
in the j)reBeuce of and attested by two or more witnesses,” it was 
held that as the attestation stated only a sealing and delivery, and 
omitted the signing, the power was not duly executed ; Doe d. 
JMansJield v. Peach, 2 JM, 570; JVnyht v. JValuford, 4 Taunt, 
214. So if the power was to be executed by an appointment to be 
signed and published in the presence of, and attested by two wit- 
nesses, and the attestation omitted to mention the publication ; Moodie 
V. lleid, 7 Taunt, 365; though where the attestation mentioned 
^‘delivery,” this was held equivalent to publication; Ward v. Swift, 

1 a ^ Air. 171. 

The cases above referred to assume, however, rather than expressly 
decide, that, if the attestation is deficient, the deficiency cannot be 
supplied by evidence aliunde that the formalities were all gone 
through. But this is directly contrary to the law, in tho analogous 
case of formalities required by statute ; and perhaps after the lan- 
guage of Lord Lyndhurst, in Burdett v. Doe d. Spilsbury, at p. 461 
of the report in 6 Manning <§- Granger, and of Lord Campbell, at 
p. 468, sqq., it will be held, if the question should arise, that 
the attestation clause is not conclusive. Indeed Lord Campbell, in 
Newton v. Michetts, 9 H, L, C, 262; 31 i. J, {Ch,) 247, says 
that the ratio decidendi, in Burdett v. Doe d. Spilshury, was that 
such extrinsic evidence might be given. This was certainly not so. 
But still this expression of opinion gives to the viewluiider discussion 
the full weight of Lord Campbell’s authority. Ou tho other hand, 
we have, in Burdett v. Doe d. Spilshury, liord Brougham’s express 
refusal to over-rule the cases which lay down tho very strict rule 
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requiring all the formalities to bo noticed in the attestation. See 
p. 465 of the report. 

The 1 Viet. c. 26, abrogated the necessity of following the forma- 
lities prescribed by the donor of a power to be exercised by a will, or 
by an appointment in the nature of a will ; for it provides by s. 10, 
that no appointment made by will in exercise of any power shall 
be valid unless the same be executed in manner hereinbefore required; 
and every will executed in manner hereinbefore required shall, so far 
as respects the execution and attestation thereof, be a valid execution 
of a power of appointment by will, notwithstanding it shall have been 
expressly required that a will made in exercise of such power should 
be executed with some additional or other form of execution or 
solemnity.’' Hence the execution of wills in virtue of powers must 
liereafter conform to the regulations pointed out iu the 9th section of 
the Act, and need conform to no others. 

By the 22 & 23 Viet. c. 35, a like remedy has been provided for 
the relief of donees of powers to be exercised otherwise than by will : 
for, by s. 12, a deed executed after August 13, 1859, in the presence 
of and attested by two or more witnesses iu the ordinary manner, 
shall, so far as respects the execution and attestation thereof, be a 
valid execution of a power of appointment by deed or instrument in 
writing, although some other execution, attestation, or solemnity 
may have been prescribed by the donor ; provided that this shall not 
dispense with any requirement prescribed by him other than the 
manner of execution or attestation, nor prevent the donee from exe- 
cuting the power in the manner prescribed by the donor. 

It is to be remarked, that whereas a will executed under a power 
must conform to the provisions of 1 Viet, c. 20, an appointment by 
deed made since 22 & 23 Viet. c. 35, may be executed iu the manner 
prescribed either by that act, or by the donor of tho power, 

llaiidwritinff.'^ The result of the various cases on this head is thus 
stated by Mr. J ustice Pattcsoii in Doe v. Sicckermore, 5 Ad. ^ E. 730, 
731, where references to all tho authorities will be found. *‘The 
knowledge of handwriting may be acquired either by seeing the party 
write, in which case it will be stronger or weaker according to the 
number of times and the periods and other circumstances under 
which the witness has seen the party write, but it will be suiboient 
knowledge to admit the evidence of the witness (however little weight 
may be attached to it in such cases), even if he has seen him write 
but once, and then merely signing his surname ; or the knowledge 
may have been acquired by the witness having seen letters or other 
documents professing to bo the handwriting of the party, and having 
afterwards communicate4 personally with the party upon the contents 
of those letters or documents, or having otherwise acted upon them 
by written answers producing further correspondence or acquiescence 
by the party in some matter to which they relate, or by the witness 
transacting with tho party some business to which they relate, or by 
any other mode of communication between the party and the witness, 
which, in the ordinary course of the transactions* of life, induces a 
reasonable presumption that the letters or documents were the hand- 
writing of the party ; evidence of the identity of the party being of 
course added aliunde^ if the witness be not personally acquainted 
with him.” 

To prove the handwriting of a member of Parliament, tho opinion 
of a clerk employed to inspect franks, who never had occasion to 
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verify his handwriting, was held insufficient; Batchelor v* Honey'- 
wood, 2 Fsp. 714 ; Cary y. Pitt, Peak. Ec. App. 84. And where 
an attorney was called to prove the signature of C. to a promissory 
note, it was held insufficient that he acted on a written retainer^ 
purporting to be signed by A., B. and C., and that he was acquainted 
with the handwriting of A. aud B. only ; Drew y. Prior, 5 M. ^ G. 
264. A witness cannot be permitted to give his opinion of the 
handwriting from extrinsic circHmstances, such as his knowledge 
of the party’s character and habits ; Du Costa v. 'Pym, Peak. Ev. 
App. So. 

In the case of ancient documents, where it is impossible for any 
witness to swear that he has seen the party write, it is sufficient if 
the witness has acquircvd his knowledge of the handwriting by the 
inspection of other ancient writings bearing the same signature, and 
preserved as authentic documents ; B. N. P. ; Taylor v. Cook, 
8 Price, 052 ; and see other cases cited, Doe v. JSuckermore, 5 Ad. 

E. 700 ; Pitzwalter Peerage case, 10 Cl. Fin. 193 ; Lindsay 
Peerage, 2 II. L. C* 567. Ancient writings (as a receiver’s account 
one hundred years old) may be laid before a witness at the trial 
for his inspection; and upon his judgment of their character, so 
formed, his belief as to the handwriting of the documents in question 
may be imxuired into ; Doe v. Tarver, By. Mood. 143 ; and see 
Hoe y. Bawlings, 7 East, 282. A copy of a parish register purport- 
ing to bo signed by tlie curate eighty years ago may be received with 
no other proof of handwriting than the evidence of the present parish 
olerl:, who speaks from his having seen the same handwriting attached 
to other entries in the register; Doe v. Davies, 10 Q. B. 314. In 
these eases the question often becomes one of skill ; the character of 
the writing varying with the age, and the discrimination of it being 
assisted by antiquarian studies ; per Coleridge, J., Doe v. Sucker^ 
more, 6 Ad. ^ E. 736. 

It was formerly a very doubtful question under what circumstances, 
and how far handwriting in modern instruments could be proved or 
disi>roved by the testimony of a witness, founded on the mere com- 
parison of different signatures. In the case of Doe v. Suckermore, 
supra, the Judges of Uio Court of K. B. were equally divided on the 
question whether, after a witness had sworn to the genuineness of his 
signature, another witness (a bank inspector) could be called to prove 
that in his judgment the signature was not genuine, such judgment 
being solely founded on a comparison pending the trial with other 
signatures admitted to be those of the witness. It had also been 
doubted whether a person practised in the examination of hand- 
writing could be called to state his opinion whether a writing is in a 
feigned or a genuine hand ; Gurney y. Langlands, 6 B. tjr A. 330 ; 
Doe V. Suckermore, o Ad. E. 751. It was, however, held that, 
under certain circumstances, the Court and jury might be permitted 
to institute a comparison between documents for the purpose of veri- 
fying handwriting, when a witness called expressly for that purpose 
would be rejected. Thus in Griffith y. Williams, 1 C. ^ J. 47, it 
was held that the rule as to the comparison of handwriting does not 
apply to the Court or jury, who may compare two documents when 
they are both properly in evidence. But the documents with which 
the handwriting is compared must be such as are in evidence for 
other purposes in the cause, and not put in or selected by the party 
merely for comparison; Doe y. Newton, o Ad. ^ E. 514, 534; 
Griffits V. Ivory, 11 Ad. 323. To put such selected documents 
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into the hands of the w itness, merely for the purpose of shaking hia 
credit by subsequent independent evidence ocmtradicting his testi- 
mony as to those documents, w ould tend to raise collateral issues ; 
Hughes v. Pogers^ 8 M. &' IV* 123# This course was, however, held 
admissible where the object was to show that tlic plaintiif was the 
author of an anonymous letter, by putting in evidence other letters 
in which he had mis-spelt defendant’s name in the same way as in 
the anonymous letter; Prookes v. Tichhorn^ 5 Fx* 929. 

Some of the questions discussed above are now disposed of by s. 27 
of the Common Law Procedure Act, 1854, which provides, that “ com- 
parison of a disputed writing with any writing proved to the satis- 
faction of the Judge to be genuine, shall be permitted to be made by 
witnesses ; and such writings, and the evidence of witnesses respect- 
ing them, may be submitted to the Court and jury, as evidence of the 
genuineness, or otherwise, of the writing in dispute.” 

Under this provision it seems that the genuine writing used for the 
purpose of comparison may bo put in, and even written, for the express 
purpose of comparison. In such eases, however, the evidence will bo 
less satisfactory to the jury ; for a document, w'ritten under such 
circumstances, tliougli genuine, cannot be so well relied on as fairly 
representing the writer’s ordinary handwriting. The genuineness of 
the writing is made a collateral issue, triable by the Judge, and the 
w’riting and testimony of the witnesses thereupon are evidence for the 
jury in the principal issue. See Birch v# llidgway^ 1 Fost* Fm*. 
270 ; Cooper v. Dawson^ Id. 550. 

Births^ deaths^ and marriages.'] There are facts which are capable 
of proof in any of the ordinary %vays. But as they are events at 
which few people may be present, which it is frequently necessary ta 
prove, and that a long time after they have taken place, it has been 
found convenient to relax the rules of evidence in respect of them, 
and for the purpose of proving them to allow resort to be had to what 
are called registers. These registers are records of those events, 
kept by oflScial or authorised persons ; and though only second-hand 
evidence, they are, as authentic records, allowed to be used on the 
principle already explained (see p. 54). 

What these registers contain is a statement that a certain person,, 
described with a certain particularity, was born, or baptised, or was 
married, or died, or was buried. Some evidence of identity of the 
person whose birth, marriage, or death is in question with tlie person 
named in the register must, therefore, also be given. In the case of 
a marriage, the parties lo it sign the register, so that proof of their 
handwriting will serve as an identification ; Saver v. Glossop^ 2 Ex^ 
409. 

Births^ deaths y and marriages — proof hy official registers.] The^ 
general registration of births, marriages, and deaths is regulated by 
the 6 & 7 Will. 4, c. 86, explained and amended by the 1 Viet. c. 22. 
By these acts district registrars are appointed, whose duties are inde-* 
pendent of those belonging to the parochial clergy, llegulations are 
made for the custody of the register books, and the registrars are 
directed to learn and register the particulars required to be registered 
according to the forms in the schedules to the first act. These par- 
ticulars comprise in the case of births, the time of birth, and the 
names of the parents ; and in the case of marriages and deaths, the 
age, sex, and condition of the parties. 27 & 28 Yict. c. 97, all 
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burials in any burial ground in England are to be registered. These 
registers may be used in evidence. 

Pirthsy (Isaths, and marriages — pu.rochia.1 register8.'\ 
Parochial registers kept by the clergyman of the parish may also 
be used in evidence. Tlic keeping of them is regulated by the 
52 Geo. 3, c. 146, which direct that the rector, vicar, minister, 
or curate of the parish, or chapelry, shall enter baptisms, marriages, 
and burials in books, which are to remain in the custody of the 
officiating minister, and are to be kept in an iron chest. Annual 
copies of these books are to be transmitted to the registrar of the 
diocese. In Walker v. Beauchamp^ 6 C, P, oo2, Alderson, B., 
expressed an opinion that examined copies of the transcripts of 
parochial registt rs sent to the registrar of the diocese were evidence. 
If the person by whom the register is kept has made the entries from 
information supfdied by others, this would appear to be no objection 
to its authenticity, and it will be presumed that he has satisfied 
himself of its truth ; i)er Erie, J., Doe d. France v. Andrews^ 
15 Q. B, 709. In Mag v. May^ 2 Stra, 1072, the evidence of tlio 
register was not allowed to be added to by the entries iii the day hook 
from which tlio register was compiled ; and in Doc d. Warren v. 
Bray^ 8 B, ^I'b entries copied into the register by the minister 
of the parish from memoranda taken by the parish clerk before the 
appointment of the minister, were rejected, as were also the memo- 
randa taken by the clerk, 

Tlie book in which the register is kept must come from the proper 
custody. In Doe d. Lord Arundel v. Fotvler^ 14 Q, B, 700, where 
a witness stated that a book containing entrh s of burials was shown 
to him by a person calling himself the parish cleik, it was held that, 
as no cxplanatioii had been given of how the book came to be in his 
custody, it would not be admitted, inasmuch as the 52 Geo, 3, c. 150, 
directs that the parish register shall he kept by the clergyman. 

Births, deaths^ and marriayes — other rcylHters,~\ Formerly 
a register of ceremoiiu s performed in a dissenting chapel was not 
admitted us evidence; Neivham v. Itaithhy, 1 PhilL Mip, 315. Now, 
however, provision is made for the keeping of these registers, and 
since that time they have bc'en considered admissible. By 6 & 7 
Will. 4, c. 85, marrijgos celebrated in buildings occupied as jdaces 
of public worship may be registered. The provisions of tlie 6 & 7 
Will. 4, o. 86, also apjdy to these marriages. And by 3 & 4 Viet, 
c. 92, and 21 & 22 Yict. o. 25, arrangements are made for the 
custody and reception in evidence of a large number of non-parochial 
registers. 

By 19 & 20 Viet. c. 99, s. 17, in the case of marriages contracted 
under the 6 & 7 Will. 4, c. 85, 1 Viet. c. 22, and 3 & 4 Viot. o. 72, 
proof of the marriage having been performed in a certified building, 
or that the consent of the parties whose consent is required by law 
was given, or of the dwelling, or period of dwelling, of either of the 
parties previous to the marriage, need not be given after the cere- 
mony has been performed, nor can proof be admitted to show the 
contrary. 

In Sichel v. Lamherty 15 C. S,y 81, it was held to be suf- 

ficient, in order to prove a marriage in a French Catholic chapel in 
J^ondon, to produce a certificate from a priest of a marriage under the 
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6 & 7 Will. 4, c. 85, and that it was not necessary to add any evidence 
that the ceremony was performed in presence of the registrar. 

It is not necessary in any case to produce the original register. 
An examined copy, or a copy certified by the official person to 
whom the original is entrusted, may be used ; 14 & 15 Viet. o. 09, 
8. 14. 

Firths, deaths^ and marriages — of what fads registers are evidence^'] 
An attempt is sometimes made to use the register for the purpose of 
proving facts stated therein in addition to the main fact of birth, 
baptism, marriage, death, or burial, as the case may be. There has 
been a good deal of disoussion as to how far this can be done. In a 
criminal proceeding against a person for falsely swearing that he was 
twenty-one years of age, liOrd Tenterdeu refused to allow that part 
of a register of baptisms which stated tlie day upon which the de- 
fendant was born to be read ; It, v. Clapliamy 4 C, P. 29 ; and in 
Biirghart v. Augerstem, 6 C. P, 690, the entry in a register of 
ba]>tisms of the day of the defendant’s birth was rejected as proof of 
a plea of infancy. In It, v. North Petherton^ 5 F, ^ C, 508, a copy 
of a register of baptism was put in, to show that an infant was born 
in a certain parish, but Ihiyley, J., rejected the evidence ; saying, 
however, that if it could be shown that the child was very young at 
the time ot baptism, the register would afford presumptive evidence 
of its having been born in tlic parish where it was baptised ; see P. 
V. 6Y. Katharine^ 5 F, Ad. 970. In Cope v. Cope^ 1 31. It, 
209, upon an issue as to the legitimacy of a child, a baptismal register 
which described it as the illegitimate son of E. C. was admitted, 
though with the ohserv’ation tiiat it was entitled to little weight. 

r>y 6 & 7 Will. 4, c. 80, s. 37, certified copies of entries in the 
register office are to be received as evidence of the birth, death, or 
marriage, to which the same relates, without fuitVier or other proof 
of such entry. It may, tlierefore, be contended that at least in the 
case of a birth, where every part of the entry is derived from the 
same sources, the entry in tlie register is primd facie evidence of all 
the facts stated therein. And by 1 Viet, c. 22, s. 8, the registrar- 
geiltu'al is allowed to direct that the place of birth or death of any 
person, whose birth or death shall be registered under the said Act 
for registering births, deaths, and marriaiies, shall be added' to the 
cntiy in such manner as the registrar-general shall direct, and such 
addition when so made shall be taken to all intents to be part of the 
entry in the register. These provisions, it must be remembered, 
apply to the Act, 6 & 7 Will. 4, c. 85, by which marriages in the 
presence of the registrar arc instituted. 

Firthsy deaths, and marriages in colonies.'] Births, marriages, and 
deaths in India, previous to 14 & 15 Viet. c. 40, may be proved bv 
the books in which copies of Indian registers are bound up, suen 
copies having been made under the authority of the company, and 
transmitted to England ; Ratcliff v. Ratcliff, 29 L, J. (P. M, 
^ A.) 171. Those registers are deposited in Victoria Street,, West- 
minster, at the office of the Secretary of State for India. 

By the 14 & 15 Viet. c. 40, provision is made for the registration 
of the marriages of persons professing the Christian religion in India, 
and copies of the register are directed to be transmitted to the 
secretary to the government in the presidency, or place, or place of 
the residence of the registrar, to be kept by him ; and in certain 
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instances these copies are to be transmitted to England. In Australia^ 
Canada, Nova Scotia, the West Indies, and other of the British 
colonies, acts of parliament are in force for the registration of births, 
marriages, and deaths, and where such is the case the registers may 
be used in evidence. 

Births^ deaths^ and marriages at seai\ By 17 & 18 Viet. c. 104, 

8. 282, the masters of ships for which omcial log-books are required 
are to enter therein births, marriages, and deaths taking ,place on 
board, and those entries are to be received in evidence in any pro- 
ceeding in any court of justice, saving all just exceptions. 

Births y deaths^ and marriages abroad Foreign registers of births, 
marriages, and deaths would seem to be admissible, if proved to have 
been prepared under ofHcial authority. In Abbott v. Abbott^ 29 L.J. 
{P. M. ^ A.) 67, a certificate copied from a register made by the 
cure of a parish in Chili, under public authority, was received. 
Hegisters of births, baptisms, marriages and burials of British sub- 
jects beyond seas, which have been transmitted from diflPerent 
British embassies and factories on the continent of Europe and 
elsewhere, are now placed in the registry of the Consistory Court of 
London. By 12 & 13 Viet. c. 68, British consuls authorised to act 
for this country abroad are empowered to grant licences of marriages 
where both or one of the parties are British subjects ; and they are 
directed to make entries of these marriages in a register book, copies 
of which arc to be forwarded to the Secretary of State, and by him 
transmitted to the llegistrar- General. These are also evidence. 

BirthSy deathsy and marriages — ^n'esunption and reputatio7i,'\ 
There is a presumption of death which arises out of the presumption 
of the duration of life, which lias been already noticed ; and a pre- 
sumption of marriage from cohabitation. See p. 36. 

Very often also a birth, death, or marriage is inquired into as a 
question of pedigree ; in such cases the declarations of deceased 
persons upon the subject are admissible. See p. 37. 

Examinations taken under a cowl?wws^o/^.] By the 13 Geo. 3, c. 63, 
8. 40, it is provided, “ that in all cases of indictments or informations 
laid or exhibited in the said Court of King’s Bench for misdemeanors 
or ofTeiices committed iu India, it shall and may be lawful for his 
Majesty’s said court, upon motion to be made on behalf of the prose- 
cutor or of the defendant or defendants, to award a writ or writs of 
mandamus, requiring the chief justice and judges of the said supreme 
court of judicature ibr the time being, or the judges of the mayor’s 
court at Madras, Bombay, or Bencoolen, as the case may require, who 
are hereby respectively authorised and required accordingly to hold 
a court, with ml convenient speed, for the examination of witnesses, 
and receiving other proofs concerning the matters charged in such 
indictments, or informations respectively, and in the meantime to 
cause such public notice to be given of the holding the said court, 
and to issue such summons, or other process, as may be requisite for 
the attendance of witnesses, and of the agents or counsel of all or any 
of the parties i-espectively, and to adjourn from time to time, as 
occasion may require, and such examination as aforesaid shall be 
then and there openly and publicly taken, civd vocCf in the said 
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«ourt,' upon the respective oaths of witnesses and the oaths of skilful 
interpreters, administered according to the forms of their several 
religions, and shall by some sworn officer of such court be reduced 
into one or more writing or writings on parchment, in case any 
duplicate or duplicates shall be required by or on behalf of any of the 
parties interested, and shall be sent to his Majesty in his Court of 
King’s Bench, closed up, and under the seals of two or more of the 
judges of the said court, and one or more of the said judges shall 
deliver the same to the agent or agents of the party or parties 
requiring the same, which said agent or agents for in the case of his 
or their death, the person into whose hands tne same shall como) 
shall deliver the same to one of the clerks in court of his Majesty’s 
Court of King’s Bench, in the public office, and make oath that he 
received the same from the hands of one or more of the judges of such 
court in India (or if such agent be dead, in what manner the same 
came into his hands), and that the same has not been opened or 
altered since he so received it, which said oath such clerk in court is 
hereby authorised and required to administer, hnd such depositions 
being duly taken and returned, according to the true intent and 
meaning of this Act, shall be allowed and read, and shall bo deemed 
as good and competent evidence as if such witness had been present 
and sworn and examined viva voce at any trial for such crimes or 
misdemeanors, as aforesaid, in his Majesty’s said Court of King’s 
Bench, any law or usage to the contrary notwithstanding, and all 
parties concerned shall be entitled to take copies of such depositions 
at their own costs and charges.” 

By 8. 44 it is provided that, whenever any person or persons 
whatsoever shall commence and prosecute any action, %r suit, in law 
or equity, for which cause hath arisen, or shall hereafter arise in 
India against any other person or persons whatever, in any of his 
Majesty’s courts at Westminster, it shall and may be lawful for such 
couits respectively, upon motion there to be made, to provide and 
award such writ or writs in the nature of a mandamus or commission 
as aforesaid, to the chief justice and judges of the said supremo dourt 
of judicature for the time being, or the judges of the mayor’s court 
at Madras, Bombay, or Bencoolen, as the case may require, for the 
examination of witnesses as aforesaid, and such examination being 
duly returned shall be allowed and read, and shall be deemed good 
and competent evidence at any trial or hearing between the parties 
in such cause or action, in the same manner in all respects as if the 
several directions hereinbefore prescribed and enacted in that behalf 
were again repeated.” 

By the I Will. 4, c. 22, s. 1, it is provided that all the powers, 
authorities, provisions, and matters contained in the 13 Geo. 3, o. 63, 
relating to the examination of witnesses in India, shall be “extended 
to all colonies, islands, plantations, and places under the dominion 
of bis Majesty in foreign parts, and to the judges of the several 
courts therein, and to all actions depending in any of his Majesty’s 
courts of law at Westminster, in wnat place or country soever the 
cause of action may have arisen, and whether the same may have 
arisen within the jurisdiction of the court to the judges whereof the 
writ of commission may be directed, or elsewhere when it shall 
appear that the examination of witnesses under a writ, or commission, 
issued in pursuance of the authority hereby given, will be necessary, 
or conducive to the due administration of justice in the matter 
wherein such writ shall be applied for.” 
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By s* 4, shall he lawful to and for each of the said courts at 
Westminster, and also the Court of Common Pleas of the County 
Palatine of Lancaster, and the Court of Pleas of the County Palatine 
of Durham, and the several j iidges thereof, in every action depending 
in such court, upon the application of any of the parties to such suit, 
to order the examination on oath, upon interrogatories or otherwise, 
before the master or prothonotary of the said court, or other person or 
persons to be named in such order, of any witnesses within the juris- 
diction of the court where the action shall be depending, or to order 
a commission to issue for the examination of witnesses on oath at any 
place or places out of such jurisdiction, by interrogatories or other- 
wise, and by the same or any subsequent order or orders to give all 
such directions touching the time, place, and manner of such exami- 
nation, as well within the jurisdiction of the court wherein the action 
shall be depending as without, and all other matters and circum- 
stances connected with such examinations as may appear reasonable 
and just.” 

By s. 10. No examination or deposition to be taken by virtue of 
this Act shall be read in evidence at any trial without tlie consent of 
the party against whom the same may be offered, unless it shall 
appear to the satisfaction of the judge that the examinant or deponent 
is beyond the jurisdiction of the court, or dead, or unable from per- 
manent sickness or other permanent infirmity to attend the trial ; in 
all or any of wliich cases the examinations and depositions certified 
under the hand of the commissioners, master, prothonotary, or other 
person taking the same shall and may, without proof of the signature 
to such certificate, bo received and read in evidence, saving all just 
exceptions,” ^ 

The presiefing judge alone decides whether the absence of the 
witness is sufRciently accounted for so as to render the deposition 
admissible under this section. Some judges, as Lord Denman, in 
Carruthers v. Orahamy Car. (Jj* M. 5, and Lord Abinger, in liohinsoji 
V. Markisy 2 Moo. ^ lloh. .‘175, have requm-d the strictest legal proof 
on tliis point ; but this is not in accordance with the practice in the 
analogous cases of depositions admissible at common law. 

The depositions must appear to have been taken and to have been 
returned with the proper formalities. It will be seen that the forma- 
lities required by the 13 Geo. 3, o. 63, s. 40, relating to criminal cases 
in India only, were verj^ elaborate. And as the general power of taking 
depositions in civil cases is an extension of the power contained in that 
section, it might be considered that all those formalities, so far as 
applicable, ought to be observed. It is doubtful, however, whether 
such is the case, though the formalities mentioned in order are clearly 
necessary. Thus, in GreviUe v. Stulzy 11 Q. B. 997, it was held that 
the order for a commission was void, because it did not state the place 
where the examination was to bo held. But such an omission is an 
irregularity which is waived, apparently, by the opposite party attend- 
ing at the examination and cross-examination of the witnesses ; 
Hawkins v. Baldwiny 16 Q. J?. 375. It seems to have been assumed 
that the 1 Will. 4, c. 22, s. 4, gives the court which makes the rule 
or order oontrol over the formalities. 

The course prescribed by the rule or order must be strictly followed. 
Where it was directed that the depositions should be returned, it was 
held that certified copies were inadmissible; Clayy. Stephenson. 1 Ad. 
^ E. 185. 

Strong presumptions will be made in favour of the examination 
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having been duly taken ; Qreville v. Stulz^ uhi siipriX ; Simms v. 
Henderson^ 11 Q. B. 1015. 

The order need not name the commissioners; Nicol\. Alison^ 11 
Q. B. 1006. 

Where the return was ordered to be made to the Master’s OfB.ee, 
and a clerk of tlie olBce produced a com nission, return, and exami- 
nations delivered at the office by an unknown person, and it was 
proved that it was the same commission that was issued, and the 
signatures of the commissioners to the return were proved, this was 
held enough to make the examinations admissible ; Simtns v. 7/en- 
dersoHj 11 Q. B, 1015. 

A witness about to leave the country is frequently examined under 
a judge’s order before the trial takes place. If a private person takes 
the examination, he ought to return it to the person who obtained 
the order, who tiles it, and either the original or an office copy must 
be produced at the trial. 

See further, as to the examination of witnesses under a commission, 

1 Chit. Prac. nth ei p. 329— :I48. 

EXAMINATION OF WITNESSES. 

Ordering witnesses out of court,’] During a trial the Court will, 
on the application of either of the parties, order all the witnesses in 
the cause, except the one under examination, to go out of court. 
But if the attorney in the cauho is a witness he will, in general, bo 
suffered to remain, his assistance bring necessary to the proper 
conduct of the cause ; Pomeroy v. Baddeley^ liy, ^ Mood, 430. 
This, however, is a matter entirely for the discretion of the judge. 
If the witness remains after being ordered to withdraw,, it will not 
necessarily prevent his being examined ; Parker v. William^ (> 
Bing, G83 ; 11, v. Colley^ Moo, 31, 329 ; and the better opinioJi is 
that, although the witness may bo fined for disobedience, the judge 
cannot refuse to hear him under such circumstances ; Chandler v. 
Jforne^ 2 Moo, Jloh, 423; Cohhett y, Jludsony 1 E, ^ B, 14; 
except in Excdiequer causes, where the witness is peremptorily ex- 
cluded on trials between the Crown and a subject; Attorney- General 
V, Buljjity 9 Price. 4 ; Parker v. ill/* William. 6 Bing, 684. It is not 
the practice to order either of the parties out of court so long as their 
conduct there is unobjectionable ; Charnock v. IJevingSy 3 C. «§r K, 
378. But as a party can now bo a witness, as such he is probably 
liable to be ordered out of court. It has, however, been decided that 
a party may lawfully conduct his own cause in court, examine his 
witnesses, and give evidence as one himself; Cobhett v. Hudson. 1 E. 
ty B. H ; a decision which necessarily implies that the party in such 
a case has a right to remain in Court. 

Eorm of oath,] By law there is no prescribed form of oath ; it is 
to be that which the witness himself declares to be binding upon his 
conscience, and he is always allowed to adopt the ceremonies of his 
own religion; Phill, Ev,. 9th ed. p. 9 ; per Alderson, B,, in Miller 
V. Salomons. 7 Ex, 534 ; and per Pollock, C.B., id. 558. A Jew, 
consequently, is sworn upon the Pentateuch with his head covered ; 

2 Hale P, C. 279 ; Otnichund v. Barker. Willes. 543, But a Jew 
who stated that he professed Christianity, but had never been bap- 
tised, nor had even formally renounced the Jewish faith, was allowed 
to be Bworn on the New Testament ; B. v. Gilham^ 1 Esp. 285. A 
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witness who stated that he believed both the Old and New Testament 
to be the word of God, yet, as the latter prohibited,^ and the former 
countenanced, swearing, he wished to be sworn on the former, was 
permitted to be so sworn ; Edmonds v. Eowe^ Ey. Mood. 77. So 
where a witness refused to be sworn in the usual form, by taking the 
book in his right hand and afterwards kissing it, but desired to be 
sworn by having the book laid open before him, and holding up his 
right hand, he was sworn accordingly ; Dalton v. Colt^ 2 Sid. 6 ; 
Willes^ 553. And where, on a trial for higli treason, one of the 
witnesses refused to be sworn in the usual manner, but put his hands 
to his buttons ; and in reply to a question whether he was sworn, 
stated that he was sworn and was under oath, it was held sufficient ; 
E. V. Love^ 5 How. St. Tr. 113. A Scotch witness has been allowed 
to be sworn by holding up the hand, without touching the book or 
kissing it, andi the form of the oath administered was: ‘‘ You swear 
according to the custom of j^our country, and of the religion you 
profess, that the evidence,” &c. &c. ; E. v. Mildrone^ Lea. C. C412; 
Mee V. Eeidy Peak. N. P. 23. Lord Geoffee Gordon, before he 
turned Jew, was sworn in the same manner,, upon exhibiting articles 
of the peace in the King’s Bench ; 3IS. ; MNally Ev. 07. In 
Ireland it is the practice to swear Homan Catholic witnesses upon 
u Testament with a crucifix or cross upon it ; Id. The following is 
also given as the form of a »Scotch Covenanter’s oath : “I, A. B., do 
swear by God himself, as I^hall answer to him at the great day of 
judgment, that the evidence I shall give to the Court and jury 
touching the matter in question is the truth, &c. So help me God”; 1 
Lea. C. C. 412, ii.; E. v. Walker, Id. 408. A Mahomedan is sworn 
on the Koran. The form in E. v. ^loryan, 1 Lea. C. C. 54, was as 
follows : The witness first placed liis right hand fiat upon the book, 
put the other hand to his forehead, and brought the top of his fore- 
head down to the book, and touched it with his head. He then 
looked for some time upon it, and being asked what efiect that cere- 
mony was to produce, he answered that he was bound by it to speak 
the truth. The deposition of a Gentoo has been received, who touched 
with his hand the foot of a Brahmin; Omichund v. Parker, 1 Aik. 
21. The following is given in one case as the form of swearing a 
Chinese. On entering the box the witness immediately knelt dowm, 
and a china saucer having been placed in his hand, he struck it 
against the brass rail in front of the box and broke it. The crier of 
the Court then, by direction of the interpreter, administered the oath 
in these words, which were translated by the interpreter into the 
Chinese language : “ You shall tell the truth, and the whole truth; 
the saucer is cracked, and if yon do not tell the truth, your soul will 
be cracked like the saucer”; E. v. Entrehman, 1 Car. M. 248. 

The 1 & 2 Viet. c. 105, s. 1, enacts that “ in all cases in which an 
oath may lawfully be and shall have been administered to any person, 
either as a juryman or a witness, or a deponent in any proceeding, 
civil or criminal, in i^iy court of law or equity, in the TJnited King- 
dom, or on appointment to any office or employment, or on any 
occasion whatever, such person is bound by the oath administered, 
provided the same shall have been administered in such form and 
with such ceremonies as such person may declare to be binding ; and 
every such person, in case of wilful false swearing, may be convicted 
of the crime of perjury, in the same manner as if the oath had been 
administered in the form and with the ceremonies most commonly 
adopted.” 
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A witness may be asked whether he considers the form of admi-* 
nistering the oath to bo such as will be binding on his conscience. 
The most correct and proper time for asking a witness this question 
is before the oath is administered ; but as it may happen that the 
oath may bo administered in the usual form, hy the officer, before the 
attention of the Court, or party, or counsel, is directed to it, the objec- 
tion is not, in such a case, to be precluded; but the witness may never- 
theless be afterwards asked whether he considers the oath he has taken 
as binding upon his conscience. If he answers in the affirmative, he 
cannot then bo further asked whether there bo any other mode of 
swearing more binding upon his conscience ; T/ic Queen^s CasCy 2 Jfr, 
4 !s' li, 284. So where a x^erson who was of tlio Jewish persuasion at 
the time of trial, and an attendant on the synagogue, was sworn on 
the Gospels as a Christian, the Court refused a new trial on this 
ground, being of opinion that the oath, as taken, was binding on the 
witness, both as a religious and moral obligation ; and Richardson, 
J., added, that if the witness liad sworn falsely, lie would be subject 
to tlie {lenalties of xierjury; 2el/s Uoarey 3 Ji. 4* 232; 7 

MoorCy 30, /S'. C. 

The usual •eremony of swearing a Christian witness is as follows. 
He takes a copy of the New Testament into his right hand, and 
the officer of the court whose duty it is to administer the oath 
addresses him tlius : “ The evidence which you shall give between 
the jiartics sliall be the truth, the whole truth, and nothing but the 
trutli, so help you God ; ’’ and the wilnes^then kisses the book. 

Affirmaium in lieu of oath,^ Formerl}" it was considered necessary, 
ill all cases, that au oath, that is, a direct appeal to a divine power, 
should bo made by the witness. Many conscientious persons have 
obiected to this, and various sects have been established, part of whose 
religious creed it is that it is wrong to take an oath. In order 
to prevent the dilHcult}’’ which arose from large classes of the 
community being thus rendered unavailable as witnesses, various 
statutes have, from time to time, been passed, exempting such 
jiersons from the necessity of taking an oath, and allowing them 
to substitute a solemn affirmation in its stt^ad. Thus, by the 

Geo. 4, c. 32, s. 1, “every Quaker, or Moravian, who shall 
be required to give evidence in any case whatsoever, criminal or 
civil, shall, instead of taking an oath in the usual form, be per- 
mitted to make his or her solemn affirmation, or declaration, in 
the words following: — ‘I, A. Jh, being one of the people called 
Quakers (or one of the persuasion of the people called Quakers, or of 
the united brethren called Moravians, as the case may be), do 
solemnly, sincerely, and truly declare and affirm,’ which said affirma- 
tion, or declaration, shall be of the same force and clRct in all courts 
of justice and other places, where by law an oath is required, as if 
such Quaker, or Moravian, had taken an oath in the usual form ; and 
if any person making such declaration, or affirmation, shall be con- 
victed of Laving wilfully, falsely, and corruptly affirmed, or declared 
any matter, or thing, whicli, if the same had bet*n sworn in the usual 
form, W’oulcl have amounted to wilful and corrupt perjury, every such 
offender shall be subject to the same pains, penalties, and forfeitures, 
to which persons convicted of wilful and currujit perjury are, or shall 
be, subject.” 

By the 3 & 4 Will. 4. c. 49, Quakers and Moravians are per- 
mitted to make an affirmation, or declaration, instead of taking au 
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oath, ^‘in all places and for all purposes whatsoever, where an oath is, 
or shall be, required, either by the common law, or by any Act of 
Parliament ; ” and any such affirmation, or declaration, if false, is 
punishable as perjury. 

Where a prosecutor who had been a Quaker, but had seceded from 
the sect, and called himself an Evangelical F riend, stilted that he 
could not affirm according to the form, cither in the 9 Geo. 4. c. 32, 
or in the 3 & 4 Will. 4. c. 49, and he was allowed to give evidence 
under a general form of affirmation, the judges were unanimously of 
opinion that his evidence was improperly received ; It, v. J)oran^ 2 
Lew* C, < 7 . c. 27 ; 2 Mood* C* c. 37. The law was, however, at 
once altered by the 1 & 2 Viet. c. 77, which enacts that “ any 
person who shall have been a Quaker, or a Moravian, may make 
solemn affirmation and declaration in li(m of taking an oath, as fully 
as it would be lawful for any such p Tson to do if he still remained a 
member of either of -such religious denominations of Ghristians, which 
said atfirraation or declaration shall be of tlie same force and effect as 
if he or she had taken an oath in the usual form ; and such affirma- 
tion or declaration, if false, is punishable as perjury. Every such 
affirmation or declaration is to be in the words followin^^: — ‘ I, A. B., 
having been one of the people called Quakers (or one of the persua- 
sion of the people called Quakers, or of the united brethren called 
Moravians, as tlie case may be), and entertaining conscientious objec- 
tions to the taking of an oath, do solemnly, sincerely, and truly 
deelaro and affirm.* ** 

By the 3 & 4 Will. 4. c. 82, the class or sect of dissenters called 
Separatists, when required upon any lawful occasion to take an oath, 
in any case where by law an oath is or may bo required, arc also 
allowed to make an affirmation or declaration instead, in the words 
following: — “I, A, B., do, in the presence of Almighty God, 
solemnly, sincerely, and truly affirm and declare, that 1 am a member 
of the religious sect called Separatists, and that the taking of an oath 
is contrary to my religious belief, as well as essentially opposed to the 
tenets of that sect ; and I do also in the same solemn manner affirm 
and declare,’* &c. 

But besides the persons comprised within these sects, other persons 
called as witnesses not unfrequently refused to be sw'orn from what 
they asserted to be conscientious motives, it is, therefore, provided 
by the 24 & 25 Viet. c. (16, s. 1, that, “if any person called as a 
witness in any court of criminal jurisdiction in England or Ireland, 
or required, or desiring to make an affidavit or deposition in any 
criminal proceeding, shall refuse or be unwilling from alleged con- 
scientious motives to be sworn, it shall be lawful for the court, 
or indge, or other presiding officer, or person qualified to take 
affidavits, or depositions, upon being satisfied of the sincerity of such 
objection, to permit such person, instead of being sworn, to make his 
or her solemn affirmation or declaration, in the words following 
“I, A. B., do solemnly, sincerely, and truly affirm and declare, that 
the taking of an oath is, according to my religious belief, unlawful, 
and T do also solemnly, sincerely, and truly affirm and declare,** Sec. ; 
which solemn affirmation and declaration shall be of the same force 
and effect as if such person had taken an oath in the usual form. 
By 8. 2, “ if any person making such solemn affirmation or declara- 
tion shall wilfully, falsely, and corruptly affirm or declare any matter 
or thing which, if the same had been sworn in the usual form, would 
have umouutcd tp wilful and corrupt perjury, every such person so 
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offendinp: shall incur the same penalties as by the laws and statutes 
of this kinfrdom are, or may be enacted, or provided against persons 
convicted of wilful and corrupt perjury.’^ 

Incomj7€ienct/.'] A person whose understanding is manifestly and 
egregiously defective will not be allowed to give evidence. This 
defect may arise either from immaturity of intellect, or some species 
of insanit}". Such a witness would, in legal consideration, be incom- 
petent for two reasons ; first, because lie wi>uld not understand the 
religious obligation of an oath ; secondly, because his mental power of 
distinguishing and relating the truth could not be relied on. 

A person who, from defective education, does not understand the 
religions obligation of an oath, is also incapable of giving testimony. 

A person who does not acknowledge an absolute divine power, or, 
acknowledging such a power, does not believe that it will punish 
perjury, is incapable of giving testimony. 

Wht'ii a witrn ss is objected to upon either of these grounds of in- 
corn]H‘trnc 3 ’, it is for the indge to satisfy himself as to the validity of 
the ol)jeclion^5 Ji*. v. Jlil/y 2 JJai, C\ V, 2dl. 

Ohjt^ction 071 ground of inco777pctc7icg, vdien 07id hotv talce7i,~] The 
old practice was to require that the ineomiJctency of a witness should 
he sliowu eitlier by ind(‘pendent evidence, or on the innre dire^ before 
lie n as examined in chief; and the putj objecting might take either 
method at election ; but not botli ; It. v. Muavot^ 10 Mod, 193. lUit 
the obj<"ction may now be tsik<*n at an}' time while the witness is under 
exasnination ; Turner v. Pearte, 1 T, It, ; Abrahams v. Putm, 4 
Purr, 22oG; Jacobs v. Layhorny 1 1 M. ^ W, 685; although the ^^itnesa 
})is denied the ground of iiicompetenoy on the coi7*e dh*c : Moore y. 
lloivcll^ 12 Vin. 4S, When the witness h is been examined and cross- 
examined, it is doubtful whether any objection can afterwards, and 
during the trial, be made to bis competency: — that it is then too late, 
SCO liccchnig v. Goiver^ Jlolt^ K, P, C. 31-1, and Ogle v. Palesky^ 
Ibid, 4S5 ; Abrahants v. Jiutin, 4 Purr, 2250 ; — that it is never too 
late, s< (‘ tSto7ie v. lilachhurnj 1 Psp, 37 ; Turner v. Peai'tc^ 1 T, P, 
719; and per- Gibbs, C. J., Mot'ish v. PootCy 8 T'aufit, 458, Where 
the objection is apparent, and the opposite party has permitted tho 
examinatio.'i to proct ed, the court will not afterwards allow him to 
in-ist iij)on the in competency b- cause the testimony turns out un- 
favourable ; and even whore the incompetency of the witness was 
unknown during examination, his di-charge fiom the box is said t6 
]trrclude any further objection ; Felllngham. v. SparrotOy 9 DotvL 
P, C, 111; Dricdney v. Palmer y 4 M, TV, 664. And this, 
although he he recalled for further examination ; Wollaston v. Ilake^ 
7villy 3 iir, G, 297. Yet in Jacobs v. Iagho7n%y 11 M. JJ* W, 685, 
it was said by Lord Abinger, C. 11. , that counsel arc entitled to “ lie 
h}',” till they see whether tho witness speaks the truth ; and it was 
cundd* red in that case that a wd ness may, at any time, be sworn, 

to make true answer to all questi ms that the court shall demand of 
Id n,” and he thereupon examined ns to his ompettmey. The dictum 
of i.u’d Abinger seems to have been founded by his lordship on the 
fcu jpo-ed priiiciide that “ the law will not allow a verdict to stand 
V liich is obtained on the evidence of an incompetent person ; ” a doc- 
trine which would s?em to expose a verdict to be impeached by a party 
who has expressly consented to the examination of such a witness. 

F 2 
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Incompeiencif from defective understanding.^ It would be impos- 
sible to expose in any sliort compass the rules for deciding in what 
cases a witness should be rejected on the ground of defective under- 
standing. It may be observed that here the question of competenc}’' 
will always'tiirn solely on, whether, or no the witness will be likely to 
give truthful evidence, and if lie is likely to do this he may be 
received, notwithstanding considerable defects of intellect, or even 
aberration of mind on certain siibjiects ; li. v. llill^ 2 Den. C. C. 2/34. 
It makes no dillercnce, whether the defect of understanding arises 
from imperfect education, from natural imbecility, or from failure 
of the mental powers. 

]>eaf and dumb persons were formerly presumed to have under- 
standings so defective us to be in all cases incompetent; a presump- 
tion entirely contrary to experience, and one not likely now to 
be made. ISee llarrod v. llarrod^ 1 Kay is Johnst, 1). The state of 
the intellect of such a witness might, of course, be reasonably 
inquired into before taking liis testimony, as, the usual channels of 
information being cut off, the education of such persons is more than 
usually diflicult. See Tayl, Er, s. 1218. 

Incompetency from defect of religious principle.’] As already said, 
a person whom it is jiroposed to call as a witness may either deny the 
existence of a divine power, or, acknowledging tlie existence of such a 
power, may deny that it will punish ; or the witness’s age or 

education, or both, may Inive been insufticient to enable luiu to 
understand the religious obligation of an oath. 

The latter objection applies chief!}’' to children of tender years. 
Assuming that a child has suflicient intelligence to give evidence, 
it is still, no doubt, legally necessary that it sliould also understand 
enough of religion to satisfy the religions test. But the course of 
religious teaching which is usually adopted is such that the child, if 
it has learnt anything of religion at all, will be sure to have learnt, 
and in all probability accepted as true, just what the law requires, 
namely, the exlstenee of a divine power, and that it will punish lying. 
If, therefore', the child is found to possess the necessary degree of inttd- 
ligence, and has received some religious instruction, its evidence wouhl 
piobibly bo in all respects legally admissible without further inquiry 
into the particular nature of its religious belief. As a very young 
child is generally so friglitened when put into the box that it is difli- 
CuU to get it to answer any hut the simplest questions, it is desirable 
to avoid, as much as pes>ihlo, specific questions to the child as to 
the nature of its religious belief, wliich are generally diflicult to 
answer, even for grown-up people. There seems no reason wli}' the 
questions as to the cdiieation of the child slioukl not be put to its 
parents or friends, so as entirely to avoid this diflieiilty. iSce infro. 
The objection on the ground that the witness docs not acknowledge 
a divine power, or that, acknowledging a divine power, he docs not 
beliexotliat he will punisli perjury, is very diflicult to deal with ; 
bemuse it is necessary hero to fix the exact limits of the religious 
belief which W'ill render a W’itness competent ; which is a (j^uestion 
by no moans suitable for forensic di>cussion. It seems to be 
suflicient that the witness should believe in the existence of a 
supernatural being, which would ho oflended by ptrjury, and w'ould 
he capable of punishing it. Whether the witness must also believe 
fn a future state seems doubtful. The laniiuagc of Willes. C. J., 
rin Omichund v. Barker ^ IViUes, 540, would seem to indicate that 
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belief in the existence of a God, and that he will either reward or 
2 n(niiih the witness in this world or the next, is suiHcfeiit. 

There 1ms also been some dispute as to the mode in which the state 
of the religious belief of the witness is to bo ascertained : and this 
question becomes the more important from the occasional occurrence 
of casts in wdiich persons assert their own iueompetency on this 
ground^ either because they consider the taking an oath would bo 
hypocritical, or from vanity, or from a dishonest desire not to give 
evidence. The preponderance of authority is in favour of the witness 
being himself examined as to his religious opinion ; Vh. ^ Am, Ei\ 
12; 'llie (iuecu's Case^ 2 Ji. 7?. 28 1 ; 7^, v. 'Tin/ for ^ 1 Pea, 11; 
7?. V. JVhtfey Lea, doO ; 11. v. fServay 2 (\ K, oJk Jlut some 
persons have doubted whether the witness himself ought to be ques- 
tioned at all, and that recourse should be had to persons acquainted 
previously with him, who luive had an opportunity of estimating his 
opinions from his behaviour and conversation. Sec Pest, Mi\ s^ KJl. 

Jn the n cent case of Matfen v. Catanachy 31 L. J, {Ex.) 118, 
7 77. i.y X. 3G0, it W'as luld that a witness who had taken the oath in 
the usual form miglit, before giving testimony, bo examined by the 
opposing counsel as to the state of liis be ief, and that on its appear- 
ing to be inadt'quate he ought to be rejected. It would, liowever, be 
very much to be rcL^retted, if tliis course were frequently taken. 

ihovided the religious belief reaches the necessary standard, the 
pai'ticular form of belief is universally held to be totally immaterial, 

Incomjwtcjicy on the ground of interest.^ Formerly all persons 
having an interest in the suit were on that ground disqualiiied, as 
wore also pcrboiis convicted of oertain crimes. These disqualifica- 
tions have been abolished. Tlic change which admits parties as 
witnesses is a very great one. It is believed that those whoso 
exj>oriencc has made them acquainted with tlic working of both 
s} steins consider, on tite wliole, tliat the cliange is a good one. Still 
no one can help leeliiig that there is a vast amount of perjury 
committed by parties to the inquiiy at the tiial of the cause. It 
very often then becomes apparent fur tlie lii>t time where 1 pinch 
of llie case really lies; the teniptutiun is great, and tin- risk is, 
practioall}', V( ry small: pro.seeutious fur peijury being veiy rarely 
successful. A good deal of thi.s might be remedied by making 
the parties stale their case on oath at an early stage of tlie jiro- 
ceedings, the right of eruss-exaininaliou be iig reserved to the 
opponent. 

fho following arc the statutory provisions on tliis subject: — 

J>y Ibu (i & 7 Viet. e. SO, it is provided “ lliat no person offered as 
a witness shall hcreaftt r he excluded by reason of incapacity from 
4‘rime, or interest, fruiii giving evidence, either in person, or by 
(ie|> 08 ition, according to the practice ot the Court, on the trial of any 
issue joined, or of ai.y matter, or <juestion, or on any inquiry arising 
in any suit, action, or proe<*Miing, civil or criminal, in any court, or 
before any judge, jury, slieiiff, coroner, magistrate, oflicer, or person 
having by law, or by consent of parties, authoiity to hear, receive 
and examine evidence; but that every pci son* so offered may and 
shall be admitted to give evidence on oatfi or solemn aflirmation in 
those cases wherein aflirmation in by law receivaV>le, notwithstanding 
that such pertun may or ^hall liave an iulen.^t in the matter in 
question, or in the event of the tiial of any hsiie, matter, question, 
cr inquiiy, <*r of tl:e mit, actirm, or proctMiing in which be is offered|- 
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as a witness, and notwithstanding that sitcli person offered as a 
witness may ha#e been previously convicted of any crime or offence.*' 

This act contained a provision that it should not render the actual 
parti<>8 to the suit, or the husband or wife of any such party, com- 
petent as witnesses. This exciplhui was repealed by the 11 & lo 
Viet. 0. 9U, s. 1, and by s. 2 the parties are rendered competj^nt; the 
incomp tenoy of the husband and wife to give evidence for or against 
each other in criuiinal proceedings, is, however, still preserved by s. 3. 

But now, by the 16 & 17 Viet, c, 83, s. 1, “on the trial of any 
issue joined, or of any matter or question, or on any inquiiy arising 
in any suit, action, or other proceeding in any court of justice, or 
before any person having by law or by consent of parties authority to 
hear, receive, and examine evidence, the husbands and wives of the 
parties thereto, and of the persons in whose behalf any such suit, 
action, or other proceeding may be brought or instituted, or opposed 
or defended, shall, except as hereinaftir excepted, be competent and 
compellablo to give evidence, either ried voccj or by deposition, 
according to the practice of the Court, on behalf of either or any tf 
the partii s to the said suit, action, or other proceeding. 

By 8. 2, notliing In rein sliall render any husband competent or 
compellable to give evidence b>r or against his wife, or any wilo 
competent or compellable to give evidence lor or against her husband, 
in any criminal proceeding, or in any proceeding iuslituted in conse- 
quence of adultery. 

By s. 3, no husband shall bo compelled to disclose any comnuini- 
cation made to liira by Ids wife during the marriage, and no wife 
shall bo compelled to disclose any communication made to her by her 
husband during the marriage. 

Under this act the wife may prove her own adult ry in an action 
against her husband for g<Jods supplied to her. As to proof of non- 
access, SCO irtfriX^ tit. EJeefment. 

By the 22 & 23 Viet. c. Gl, s. G,’t)n any petition presented by a 
wife in the Divorce Court for dissoUitiou of icar.iage by reason of her 
husband having bt en guilty of adiilti ry coupled with cruel' y, or of 
adultery coupled with desertion, the husband and wife respectively 
ore rendered coinpetetit and com[»ellable to give evidence of, or 
relating to such cruelty or desertion.* 


Examination in chief. ^ On almost every trial a great deal of dis- 
cussion arises as to putting leading questions. J-icading questions are 
those which, from the form in winch tliey ar^^ put, are likely to 
communicate to the witness a knowdedge of wliat answer w'ould bo 
favourable to the rson putting it ; which would of cour&e be 
dangerous with a dishonest witness. In some cases of critical in- 
qtiiries also, it is very desirable to get the witness’s own impression, 
which the most veracious witness might not, after another view bad 
been once suggested to him, be able to recall. 

The objections, therefore, to leading questions, apply b}' no means 
with equal foice to all witnesses ami to all parts of an inquiry. 
Some witnesses will adopt anything that is put^o them, whi st others 
sorupulously weigh evi ry answer. Moreover, iimumerahle questions 
are put for a mere formal purpose, the facts not really being in. 
dispute, or simply in order to lead the mind of the witness to the 
real point of inquiry. 

^ Asa great saving of time is effected by leading a witness, it would 
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be extremely undesirable to stop it, where it i| otherwise un- 
objectionable. . , , 

There is no distinction recognised by the law between questions 
which are, and questions which are not^ leading. To object to a 
question as leading is only a mode of saying that the examination is 
being oundueted in. fairly. It is entirely a question for tlie presiding 
judge to say, in Ids discretion, ivhether or not the examination is 
being conducted fairly. 

It is sometimes said tliat all questions capable of being answered 
by merely or no, are oiyeotionable as leading, lint this is a very 
fallacious test, e\ou in the most critical parts of an inquiry. On the 
other hand, it is sometimes said that the objection that the question 
is leading may bo got over by putting it in the altermitivo ; but it is 
obvious that nothing would bo easier tlian to suggest in this way a 
whole couvoraation to a dishonest witness. 

If a witness when called displays a determination to speak as 
unfavourably as possible to the party calling him, or as it is some- 
times called, proves hostile, thou t!ie party calling him may conduct 
the examination with the same latitude as wo shall hereafter see a 
cross-examination may be conducted p. 112) ; but he mu^t con- 

iine himself to matters material to the issue. The party calling a 
witness cannot crosj^-exaniine him merely to test his credit, as liis 
opponent may. On tlie other hand, the side to which the 'witness 
was favourable would not be allowed the usual latitude of cross- 
examination. Tiiese peculiarities only arise in ti e unusual case of a 
witness giving te.stiinony wliicli is wholly unexpected. 

When a question is propounded the opposite party may object that 
it is one which transgresses the rules of evideuco, if not objected to, 
or if the objeo'ion be over-ruled, the witness must answer it, unless 
he can show that he has some privilege which enables him to refuse 
to do so. If lie refuses to aris^wer the que.>liou, and can show no 
privilege, lie will bo liable to‘bc lined and imprisoned by any court 
having power to line ami imprison for contempt, which tlio Court of 
Assize sitting at ^ii;>i Prius has: Ex 2 niylo Fernandez^ 10 V, 

N. S. 11 ; dO Z. J. ((/, 1\) ;121. 

JPWriVcv/c.] There are some questions which a witness is not com- 
pellable to answer, tliough, if he choo.se to answer them, liis evidence 
is to be rccei\ed. The following are such cases : — 

When a witness is jiriicileged on the ground of injurious conse^ 
quenevs of a civil kind.'] It has generally been considered that a 
W'itness is privileged from answering any question, the answer to which 
might directly subject him to forfeiture of estate. And it is considered 
by Mr. Phillips {Ehill. vj’ xlrn, 7iw., vol. ii. p. 492) that the existenoe 
of this rule is impliedly recognised by the 46 Geo. 6, c. 37, which, 
after reciting that doubts had arisen, whether a witness could by law 
refuse to answer a question relevant to the matter in issue, the 
answering of w'hich hod no tendency to accuse himself, or to expose 
him to any penalty or forfeiture y but the answering of which might 
establish, or tend to ehtablish, that be owed a debt, or was otherwise 
subject to a civil suit at the instance of his majesty, or of some other 
person or persons, it was declared and enacUd, ^Hhat a witness 
cannot by law refuse to answer any question relevant to the matter 
in issue, the answering of which has no tendency to accuse himself 
and to expose him to a penalty or forfeiture of any nature whatso- 
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ever, by reason only, or on the sole ground, tliat the answering of 
such question may establish, or tend to establish, that ho owes a debt, 
or is otherwise subject to a civil suit, either at the instance of his 
mmest}^, or any other person or pen-ons.” 

It will be seen that this statute also recognises the privilege, when 
the witness is exposed to a penalty. A doubt might arise whether 
this exception extends to penalties to be recovered by a common 
informer, or otherwise in a civil manner. 

When a tritneaft is priviloijed on the ground of injurious consc-^ 
quences of a}i ecclesiastical kind.'] It lias generally been considered 
that a witness may decline answering questions, the answering of 
which would expose him to ecclesiastical penalties ; as on a pro- 
ceeding under the 2 & u Edw. 0, o. 13, s. 2, for not setting out 
tithes ; Jackson v. Jlcnson^ I You. Jer. 32 ; or for simony, 
Erownswood v. Edwards^ 2 /Vs. Sen, 215 ; or incest, Cheiwynd v. 
Lindon^ Id. 450. 

lint there cannot ho a doubt that a judge, in deciding whether or 
no the witness is entitled to tlie piivilege, would consider how far 
the clanger suggested by the witness was real; It, v. Boyes, infra; 
and the mere elianco of an obsolete jurisdiction being set in motion 
would probably not be considered a sufUcieiit ground for refusing to 
answer. 

When a wil}tess is privileged on the ground of injurious conse-- 
quences of a criminal kind,] 'J hat the witness may by answering be 
subjected to a criminal charge, however that charge may he capable of 
being prosecuted, is clearly a sufficient ground for refusing to answer. 
Thus a person cannot be compelled to confess himself the father of a 
bastard child, ns ho is thereby subjected to the punishment inflicted 
by the 18 Eli;!, o, 3, s. 2 ; It. v. St. Mary^ Noitinyhaniy 13 East^ 
58, n. So a witness could not be compelled to answer a question 
which subjected him to the criminal charge of usury ; Cates v. Hard- 
acrey 3 2\iunt. 124. 15ut it was lield that, if the time for the recovery 
of the penalty had expired, the witness might be compelled to answer, 
Roberts v. Allnuit, Moo, .V M\ 192. 

In It. y. Boyvs^ 30 L, J, ((i. li,) 301, 1 B, ty S. 311, it was held 
that a witness could not claim his privilege on this ground, if he 
had received a pardon for the ollencc of which ho alleged that a 
charge was apprehendeU. 

In this case an objection was taken by the witness that, though a 
pardon under the Great Seal might bo a protection in ordinary cases, 
yet that, under the peculiar circumstances of that case, it was not so. 
The proceeding on whicli the witness was called to give evidence was a 
prosecution for bribery, and the witness objected to answer a question 
on the ground that, by doing so, he would expose himselt to the 
charge of having received a bribe. A pardon under the Great Seal 
was thereupon handed to liim by the Solicitor- General, who waa 
prosecuting for the Crown ; but the witness still refused to answer, 
on the ground that his privilege still existed, inasmuch as by the 
express provisions of the 12 & 13 Will. 3, o. 2, the pardon would 
not be jileadable to aii impeachment for bribery by the House of 
Commons ; but Hill, J., committed the witness for reiusing to answer, 
and the Court of Queen’s Bench held that this was rightly done, for 
that the danger to be apprehended must be real and appreciable, and 
that an impeachment was, under the circumstances, too improbable 
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a contingency to justify the witness in still refusing to answer on that 
ground. 

Might to decline answering — how decided.’] There has hecii con- 
siderable discussion as to iiow the que>ti<ni, whether the objection of 
the witnciis to answer is well-grounded, is to be decided. Some 
tludges have gone so far as to t-ay tliat there should be no inquiry at 
all upon the subject, but that the statement on oath of tho witness 
himself, that he apprehends injurious conse([Ucnces of one or other 
of the kinds above-mentioned, ^hollld be coiieliisivc. In Jusher v. 
IlonnldSf 12 C. J) 7b5, it was unnecessary lo decide tho point, but 
^laule, J., said, “ It is for the witness to exercis(j liis discretion, not 
the Judge. The witness might be asked, ‘ Were you in London on 
such a day?* And though, apparentl\*, a very simple question, ho 
might have good reason to object to answer it, knowing that, if ho 
admitted he W'as in London on that day, his admission w’ould com- 
plete a chain of evidence against liim which would lead to liis con- 
viction. It is impossible that the Judge can know any thing about 
that. The priviloi;e would ho worthless, it tlm \vitness wero required 
lo point out how his answer would lend to criminate him.” It was 
equally unnecessary to decide the point in Osborne v. The London 
Dock Company^ 10 70l, hut it was, nevertheh'ss, a good deal 

discussed ; and tlui opinion of Tarke, lb, clearly inclined to the view, 
that the Judge may re(piiro something more than the mere claim of 
tlie witness to satisfy Inin that the former is entitled to tho privilege. 
The learned Huron stated tliat this was the opinion of the majority 
of tlio Judges, W’ho considered the case of 11, v. (iarbeit^ Den, C, C, 
2I5G, though they expressly refrained from deeiiling tho point; and 
he also cites the opinion of Lord Truro, wdio, in the case of iShort v. 
Merciery G Mac, cV (turd, 205, said, “a defendant, in order to entitle 
liimsclf to protection, is not bound to show to what extent the disco- 
very sought might atlect him, for to do t)iat ho might oltentimcs of 
necessity deprive himself of the hL'iielit he is seeking ; but it will 
satisfy the rule, if he states circumstances consistent on the face of 
them with the existence of the pi-ril alleged, and whieli also render it 
extremely probable.” In Sideh<dloiti v. ^IdkinSy T ./^o^ 03 1, 

Stuart, W C., would not allow a witness to refuse to answer questions, 
the answering of wliich, without giving any reason, ho swore would 
subject him to a criminal ]>roseoution. In Adams v. lAoydy 3 I£, <S(* 
N, 351, 27 X. J, (XT.) 439, IVllock, C. H., admits the right of tho 
Judge to use his discretion, but seems to think he ouglit to be satisfied 
with the oatli of the witimss if there are no circumstances in the case 
which lead him to doubt the buna Jidvs of tlie claim. In tho last 
case on this subject, 11, v. Ihnjcs^ snprd, the Court of (iJiceii’s Hench, 
after, consideration, held, that “ to entitle a party called as a witness 
to the privilege of silence, the Court must see, from tho circumstances 
of the ease, and the nature of the evidonco which the witness is called 
upon to give, that there is reasonable ground to apprehend danger to 
the witness from his being compelled to answer.” 

The preponderance of opinion, therefore, is in favour of tho position 
that the Judge is to use his discretion, whether he will grant the 
privilege upon the bare claim of the witness, or whether he will inves- 
tigate the claim by further inquiry. Of course, the witness must 
always pledge his oath that he will incur risk by answering the 
question, and there arc innumerable cases in whicii this would satisfy 
the Judge that he is entitled to the privilege. 
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Privilege of husband and wife.'] In civil proceedings a question is 
sometimes put to a husband the answering of which would tend to 
criminate his w'ife, or to a wdfe the anr^wering of which would tend 
to criminate her husband. There has been some confiusion here be- 
tween incompetency and privilege, and it was at one time thought 
that a husband or wife was in every case an in< omptteut witness with 
respect to any fact which might have a tendency to criminate the 
other ; It, v. Clivigcr^ 2 T, R. 268 ; but that decision is no longer 
law; all the subsequent cases, with one exce|tion, treating the 
husband and wife, except on an indictment against (*ither, as com- 
petent witnesses; R, v. All Saints^ Worcestvry 6 31, S, 194; R. 
y, Rathwick^ 2 R. ^ Ad, 617 ; R. v. Williams, 8 0, P, 284. 
The case the other way is that of R, v. Gleed^ 2 Russ, 983, in which, 
on a charge of stealing wheat, Tatinton, J., after consulting Little- 
dale, J., refused to allow a wife to bo asked whether her husband was 
not present when the wheat wai stolen, although it does not appear 
that she claimed any privilege. lUit that opinion would haraly pre- 
vail ngain^t the decisions above referred to. 

lint though the husband and wife are, in such a ease, competent, 
it seems to accord with princij[)les of law and of hutnanity, that they 
should not be compelled to give exidenee which tends to criminiito 
each other ; and in R, v. All Saints, Worcester, su 2 Jr(i, Rayley, J., 
said that, if in that case tl»e witness had thrown herself upon the 
protection of the Court, on the ground that her answer might tend 
to criminate her husband, ho thought slie would have bcMui entitled 
to it. A similar opinion is expressed in Phill, Arn, Ev, lOlh ed. 
vol. i. p. 73. 

Communications made by the husband to the wife, or by the wife 
to the husband during marriage are expressly privileged by the 16 
& 17 Viet. c. 83, s. 3. 

The coramuiiicatit>n must have been made durante matrinionio: 

Connor v. 3laJorihanks, 4 3£, G. 43.5, over-ruling Rtveridge v. 
3Tintcr, 1 C, P, 364, W^liether the privileg*' l ists after tli>solutioii 
of the marringe, or the death of one <»f the parties, is doubtful; see 
3Ionroe v. 2\cistleton, Pea, .,idd, Ca.221 ; Aveson v. Lord Kinnaird, 
6 East, 192 ; Tayl, Ev, s. 831. 

When a witjiess is privileged on the ground of conjidenev,] A 
witness is not bound to disclose matters which have come tt> his 
knowledge as a professional legal adviser ; Wilson v, Rastall, 4 T, R, 
758; Duchess of King sUn' 8 case, 20 How, St. Tr, old. Other pro- 
fessional persons, it is now said, either medical or clerical, have no 
such privilege. Lord Kenyon doubted whether a confession by a 
Jioman Catholic to his priest was even admissihlo, Peake, E, P, C, 
78; but such evidence xvas admitted in R, v, Sparke, there cited. 
In R, y, Gilham, Ry, 3Iood, 198, it was conceded that a clergyman 
not only may di-.close, hut roust disclose wdiat has been revealed to 
him as a matter of religious confession. 

If a communication passes between a client and his legal adviser 
through an interpreter, the interpreter is not bound to disclose it; 
Da Rarre v. Livette, Peake, N, P, C. 77 ; 4 T, R, 756 ; 20 How, 
St, Tr, 575 (?i). The same rule applies to a communication through 
the agent of the legal adviser; Parkins v. Hatvkshaw, 2 Stark, 
N, P, C. 239; Goodall v. Little, 20 L, J, (CA.) 132 ; or through his 
clerk; Taylor v. Forster, 2 C, P, 195 ; R, v. The Inhabitants of 
Upper Roddinyton, 8 D, R, 732; Foote y, Ilayne, Ry, 3£ood, 165. 
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Some doubt has been entertained, whether the legal advisor is 
privileged with respect to matters cominuuioated to him ia his pro- 
fessional character where they do not relate to a litigation either 
pending or contemplated. Lord Tenterdeii thought that, with respect 
to these, the legal adviser was not privileged. Sec Clark v. Clark^ 

1 Mood. ^ Roh. 4 ; William v. Mundie^ R\j, Sc Mood. 34 ; but it 
seems to be at length settled^ that all oonimunioatioiis to a legal 
adviser in his professional character are privileged, whether made 
with reference to a litigation pending or contemplated or not. Sec 
all the cases commented on by Lord Broughatn in Greenouffh v, 
Qaskelly 1 Mtf. <S* K. 100 ; and Walker v, Wildman. 6 Madd. 47 ; 
Mynn v. Jolijfey 1 Mood, Roh. 320 ; Moore v. Tyrelly 4 R. iy A.d. 
870. 

The privilege extends not only to information conveyed directly by 
the client to his legal adviser, but to all deeds, papers, and clocuiuents 
entrusted by the client to his caro ; these the legal adviser is entitled 
to refuse to produce, or to give any information respecting them, 
Robson V. Kempy 5 Esp. 54. In Volant v. Sawyer y 13 C. B. 231, 
12 L, J. (C'. P,) 83, an attorney refused to produce a document on 
the ground that it was his client’s title-deed, lie was then asked, 
what the deed was, but the Judge ruled that tho attorney was not 
bound to answer the question ; and the Judge also refused himself to 
examine tho deed, and tho Court lield that be was right. Nor* 
where an attorney holds a document for a client, can ho he compelled 
to produce it, though required to do so by a i^ersuri who has an equal 
interest in it with his client; Newton v. Chaplin^ 10 C. B. 356. 

The information mu-t Inivc been obtained by tho legal adviser in 
his professional capacity, B. N. P. 281 ; tliut is, lie cannot refuse to 
state matters witliiri bis own knowledge iiidepeiulentiy of any com- 
munication with bis client, merely beeaiiso they alfect his client; 
WhoMtUy WilliamSy 1 M. Sc IV. 533, In tho latter case it was 
held that an attorney cannot bo fiompellcd to state whether a docu- 
ment shown to him by liis clii nt during a professional interview was 
then stamped. In Dwyer v. CollinSy 7 Ex. 031), 21 L. J. i^Ex.) 225, 
it was held, that the riglit of an attorney not to disclose matters with 
which he has become^'quaiiitcd »n tho course of his employment, as 
such, does not extend to matters of fact which be knows by any other 
means than conlidential communication with liis client, thougli, if ho 
had not been employed as an attorney, ho would probably not liavo 
known them ; and upon tl.is ground the attoiuey was, in that case, 
compelled to answer, whether a particular document belonging to his 
client was in his possesshm, and was then in court. See also Coates 

Birchy 2 Q. B. 252. lii R. v. Farley y 1 Dep. C. C. 197, where tho 
wile of a prisoner took a forged will to an attorney at the prisoner’s 
request, and asked for an advance of money upon the property men- 
tioned in the will, it was held that this communication was not privi- 
leged. So, where a forged will was designedly sent to a solicitor, 
together wdth genuine documents, in order that it might be acted on, 
it was held that this W’as not a privileged coinmunicutioii ; R^ v. 
Jones, 1 Den. C. C. 166, See also R. v. Avery, 8 C, iSj- P. 596 ; R. 
V. Tuff, 1 Den. C. C\ 334. The criminal cases u}»ou this part of the 
subject are not quite clear. 

There is no doubt that the x>rivilege may be equally claimed, 
whether the client bo a i>arty to the inquiry on which the ic^»*al 
adviser is called as a witness, or not, or whether the subject of the 
confidence relate to the matter then in litigation, or not* 
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There are a good raaDv cases, especially those of an earlier date, in 
which language is used which would convey the idea that a legal 
adviser not only cannot be compelled, but will not bo permitted to^ 
disclose matters of professional confidence : or, sometimes it is said,, 
that the privilege is that of the client and not of the attorney, and 
that the attorney cannot waive it. The distinction between privilege 
and competency is so frequently lost sight of, that perhaps, notwith- 
standing these expressions, the true view may bo that the legal 
adviser, though privileged, is competent in all cases. 

If the client w'aives the privilege, the attorney cannot claim it ; but 
it is not necessary that the client should be present in order to make his 
claim ; it will be assumed that he insists upon it, until the contrary 
be shown ; TayL Eo. 407 ; Doe d. Gilbert v. Rossy 7 M. ^ IV. 102 ; 
Neicton v. Chaplirty 10 C, li, IloG ; Phelps v. PreWy II E, R. 430. 

lJut if the legal adviser chose to take upon himself the risk of 
answering, it would he strange if the Court were to prevent him, 
though it might express its indignation at a manifest breach of 
professional confidence. 

When a witness is privilcyed on the yronnd of public policy — disclo^ 
sures by informers.'] (iucstions on this branch of privilege arise 
generally in criminal and revenue enses. Such communications are 
undoubtedly to some extent privileged : R. v. Hardy y 24 HoWy St^ 
Tr. 811 ; Ait. ^ Gen, v. Brianty 15 M. TV, 169. {Sec -Rose. CV. Ev,. 
lid. 

TVhvn a tviiness is pricileyed on the ground of 2 )ublic policy — official 
communication s.'\ There are some ollicial communications relating to 
matters which allbct the interests of the community at large, which 
may be withheld ; such ns communications between the governor and 
the law officers of a colony ; TVyatt v. Gorey Jlolty N. P. C. 299 ; 
between the governor of a colony and a secretary of state ; Anderson 
V. HamilUmy 2 B. B. 156 ; between the governor of a colony and a 
military officer; Coohe v. 3Iajrwclly 2 Stark. 183. On a trial for 
high treason, Lord Grenville was called to produce a letter inter- 
cepted on its way through the post-ofticc, but j|^ was held that he was 
not bound to do so ; the name of the case is not mentioned, but the 
facts were staled by Lord Ellenborough in AndersonY. ILnniltony 2 B. 

B. 157. Lord Ellenborough also held that the Speaker of the 
Irish House of Commons was not bound to disclose what a member 
had there spoken ; though he might bo asked whether that member 
had spoken on a particular occasion ; Plunkett v, Cohhetty 5 Esp. 
136 ; 29 lloWy St, Tr. 71. In -R. v. JVatsony 2 Sta7'k. H. R. C. 
148 , an officer of the Tower of Ijondon was allowed to refuse to say 
whether a plan of the Tower which was produced was accurate or not. 

In Dickson v. Loi'd Wiltouy 1 E. cjj* E. 424, a clerk from the 
War-Ofiico was sent with a paper which had been asked for, with 
instructions to object to its production and nothing more. Lord 
Campbell ordered it to be produced, not thinking the objection of a 
subordinate officer sufficient. In Beatson v. Skene, 29 L. J. {Ex.) 
430, the Secretary of State for the Home Department had been sub- 
poenaed to produce oertain documents transmitted to him by an officer 
in the army. He attended at ^the trial, but objected to produce 
them, on the ground that his doing so would be injurious to the 
public service. Bramwell, B., thereupon refused to compel him, 
and a new trial was moved for upon this ground. It appeared, on 
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discussion, that the documents, even if produced, would not have 
been admissible; but Pollock, C. B., in delivering the judgment of 
the Court, said that they thought the luliug of Bramwell, B,, was 
right. He said, “ We are of opinion that, if the production of a 
state paper would be injurious to the public service, the general 
publio interest must be considered paramount to the individual 
interest of a suitor in a court of justice ; and the question then arises, 
how this is to be determined ? It is manifest it must be determined, 
either by the presiding Judge, or by the responsible servant of the 
Crown in whose custody the paper is. The J iidge would be unable to 
determine it without ascertaining what the document was, and why 
the publication would be injurious to the publio service — an inquiry 
which cannot take place in private, and wdiich, taking place in public, 
may do all the mischief which it is proposed to guard against. It 
appears to us, therefore, that the question, whether the production of 
the document would bo injurious to the publio service, must be 
determined, not by the Judge, but by the head of the department 
ha\?ng the custody of the paper ; and if he is in attendance, and 
states that, in his opinion, the production of the document would be 
injurious to the publio service, we think the Judge ought not to 
compel the production of it. . • . If, indeed, the head of the 

department does not attend personally to say that its production will 
be injurious, but sends the document to be produced or not, as the 
Judge may think proper, or, as was the ease in Dickson v. Lord 
Wilton^ where a subordinate was sent with the document, with 
instructions to object and nothing more, the case may be difteront.** 

Whore for revenue, or other similar purposes, an oath of olhce has 
been taken by a person not to divulge matters which have come to 
his knowledge in his official capacity, he will not be allowed, if the 
interests of justice are concerned, to withhold his testimony. Thus, 
where the clerk to the comniissiouers of the property tax, being called 
to *))roduco the books containing the appointment of a person as 
collector, objected on account of his oath. Lord EUenborough said 
that it did not protect him from giving evidence in a court of justice 
upon a writ of subpoena ; Lee q. t. v. Birrell^ 3 Camp, 337. 

, Privilege — how clatmed,"] It is for the witness himself to claim, or 
to waive the privilege, as lie sees tit ; 'lliomas v. Newton^ Mood, (S* ilf. 
*18 («) ; a, V. Adey^ 1 Mood, Rob, 84 ; in both of which cases Lord 
Tenterden said ttiat counsel ought not to be allowed to argue the 
question in favour of the witness. It may be proper for the Court to 
explain his position to an ignorant witness, but there can be no 
reason why a party interested in excluding the testimony, ov his 
counsel, should be allowed to interfere. ISee as to an attorney 
waiving his privilege, supra, p. 107. 

It is now decided that the witness may claim his privilege at any part 
of the inquiry, and that he does nut waive it altogether, by omitting 
to claim it, as soon as he might have done so ; ii^« v. Garheit, 1 Den, 
C, C, 258, by nine judges against six. 

Contradicting party's own witness,'] It has always been considered 
that a party may contradict the evidence of his own witness upon 
facts material to the issue. T he doubt has been whether the party 
calling a witness can contradict him by showing that the wUness 
himself has made on a previous occasion a statement contrary to that 
made at the trial. Upon this point it is provided by the Common 
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Law Procedure Act, 1854, 8« 22, that a party produciug a witness 
may, *‘iu case the witness shall, in the opinion of tlio judge, prove 
adverse, contradict him hy other evidence, or, hy leave of the judge, 
prove that he has made at other times a statement inconsistent witk 
his present testimony ; but, before such last- mentioned proof can be 
given, the circumstances of the supposed statement, sufficient to 
designate the particular occasion, must be inontioued to the witness, 
and he must be asked, whether or not he has made such statement.” 

It was held in Greenough v. Eccles^ 28 L. J, (C\ E.) 160, ( 7 . 2?., 
AT. S,^ that a witness is not “ adveise” within the meaning of this 
section, inertdy because his testimony is unfavourable to the party 
calling him ; hut that, in order to entitle tlio party calling to prove 
the inconsistent statement, he must, in the opinion of the presiding 
judge, bo hostile. 

Thus interpreted, this section is a very serious abridgement of the' 
common law rule, for it makes the right to contradict the witness 
hy other evidence than that of his own stalcnunis, dt'peiid upon the 
opinion of tlio judge as to whether the witness is adverse or not. 

Under the i7 & 18 Viet. c. 125, s. 25, iii/rd p. 115, it is nut com- 
petent to a party to contradict his own witness, by the wdt nesses 
previous statements in writing; Ihjhcnj v. Ihjhtrg^ 52 L, J, (P., 
M, A,) 112 . 

Opinion of witness when admUsihle,^ In general tlie mere opinion 
of a witness as to any of tin- facts in issue is inadmissible as evi- 
dence. But it is admis.sible upon <]iiestioAs of science. Thus w here 
the question w^as, whether a bank erected to prevent the overflow- 
ing of the sea had caused the choking up of a harbour, the 
opinions of scientific men us to the etiert of such an embankment 
upon the harbour were held to be admissible ; Folkcs v. Chadd^ 3 
Doug, 157. And w-here tlie question 4b whether a seal has been 
forged, seal- engravers may be called to slmw a difference between 
a genuine iinpiession and tliat supposed to be false; lhid,y^v Lord 
Mansfield, C. J. tSo a physician, wh.o has ni>t seen the particular 
patient, may, after hearing the evidence of oihers afc the trial, be 
called to testify as to the general ellcets of tjiie symptoms described 
bv them, and their ])robablo consequences in the particular casj|; 
Jreake^ Ev, 2(>8 ; or ho mny be nsked whether Hio tacts proved 
are symptoms of insanity ; Jt, v. 2ENuiightt:ny 10 Cl, Fin, 200 ; 
but he cannot be asked, generally, wlielher, upon the evidence 
on the cause, ho is of opinion tluit a i>aity is insane, or incapable 
of distinguishing between right and wrong ; fur this would leave 
him at liberty to find facts as well as t«> lorni an opinion on those 
facts, and in effict put him in the plaee of the jury ; li, v. Frances^ 
4 CoXy C, C, 57 ; IL v. LagioHy Jd, HO. The oi'inion of a per- 
son conversant with the business of in>uran(e, as to whether the 
communicatiou of particular facts would have varied the terms of 
insurance, has been admitted in evidence on several occasions both in 
actions on the policy, and against insurance brokers for negligence ; 
Bevthoii V. Loughmany 2 Stark, 258; Eic hards v. 3Iurdocky 10 P, 
^ C, 527 ; Chapman v. Waliony 10 Bing, 57. But in Carnphed v. 
liickardsy 6 P, tjr Ad, 810, a new trial « as granted because such 
evidence had been admitted, and it was held that the materiality of a 
fact concealed was a question for flie jury ahjne, and that witnesses 
are not receivable to state their views on matters of legal or moral 
obligation, nor on thq manner in which others would probably be 
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influenced if the parties had acted in one way rather than another/^ 
The evidence of a ship^builder has been admitted on a question of 
seaworthiness, though he was not present at the survey ; Thoindon v. 
jRoyal Exchange Assur^ Co.^ Peake N. P, 25. ^iid the opinion of a 
nautical witness on a question of skilful navigation, asaiiming the 
facts to be true ; Fenwick v. Bell^ 1 C, & Kir. 312. The opinions 
of persons versed in the laws of a foreign country are also admissible ; 
Chaurand v. Anget stein^ Peake ^ N. P. 44, and see the cases on this 
point, ante^ p. 76. Persons conversant with old MSS. may be called to 
speak to the date of an old writing ; Tracy Peerage case, 10 CL Fin. 
154. Where the question is as to the correct judgment of a captain in 
abandoning his ship, a witness may be asked tlie result of his personal 
observation of the ‘‘general habits” of the captain as to sobriety; 
Alcock V. Jtogal Exchange Assurance Co. 13 Q. B. 292. 

* As to calling persons skilled in handwriting to prove forgery or to 
establish the genuineness of ancient docunients, see antCy pp. 88, 89. 

Memorandum to refresh witnesses memory.^ A witness will bo 
allowed to refer to an entry, or memorandum, made by himself at the 
time of, or shortly after the occurrence of the fact to wdiicli it relates, 
in order to refresh his memory ; although the entry or memorandum 
w ould not of itself be evidence ; Kensington v. Inglis, 8 East, 289, 
Even a receipt on unstamped paper may be used for this jmrpose ; 
Maugham v. Huhhard, 8 B. C. 14. Nor does the use of such a 
memorandum by a witness make it evidence in itself; Alcock v. 
Royal Exchange Assuranch Co. 13 Q. B. 292. Put he cannot refresh 
his memory by extracts from a book, thougli made by himself; Eoe 
v. Perkinsy 3 T. R, 740 ; nor speak from having refreshed it out of 
court ; at least unless he produces the memorandum in court ; Beech 
V. BmeSy 5 C. B. 696 ; nor by copy of a book, unless the witness 
himself snw the copy made <ind checked it at the time by personal 
examination wliile the subject was fresh in his recollection ; for then 
tl\e copy is, in elfect, an original entry by himself; Burton v. 
Plummer y 2 Ad. vJJ* -E. 341. In the last case a sale was proved by a 
cleik who refreshed his memory from a ledger entered from a waste- 
book, the wahte-book being kept by the clerk and the ledger copied 
Im another party under the eye of the clerk. A survej’or may refer 
t a a printed copy of a report made by himself to his employers, and 
compiled from his rough notes made on the spot ; Horne v. Mac* 
keusicy 6 Cl. F'in. 628. 8o a witness may refresh his memory by 
r*. ference to entries in a log-book, which he did not write with his 
own hand, but which he examined from time to time shortly after 
the events recorded ; Burrough v. Martiny 2 Camp. 112, Where a 
witness, on seeing his initials affixed to an entry of payment, said, 
“ I have DO recollection that I received the money; I know nothing 
but by the book, but seeing my initials, I have no doubt that I re- 
ccivod the money ; ” this w as held sufficient evidence ; Maugham v. 
Iluhhikrdy supra ; R. v, St. Martinis Leicester y 2 Ad. ^ E. 210. 
A printed form of Icnsc, read over to a tenant as the terms of his 
tenancy, but not signed according to Statute of Frauds, may be used 
to refresh the meraor}'' of the witness w'ho read it to him ; Bolton 
v. Tomliny o Ad. §* E. 856. If the witness be blind, the paper or 
memorandum may be read over to h!m in court ; Cait v. Howardy 3 
Starky 4. A witness will be permitted to refre&h his memory from a 
deposition made and signed by him shortly after the fact to bo 
proved on examination before commissioners of bankiupts ; Smith v. 
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Morgan^ 2 Mood. ERoh. 257. In this case, Tiiidal, C. J., permitted 
it to be only so far used as to refresh the memory of the witness as to 
the date of a single transaction, on the authority of Vaughan v. 
Martin, 1 EEsp, 440; but it is observable that in Vaughan v. 
Martin, tlie tvhole account of the act of bankruptcy seems to havo 
been read to the witness, a very aged person, who was then asked 
** ^vhether the matters there stated were true ? ” Such an examina- 
tion was also allowed to be usc’d by a witness in like manner by 
Pollock, C, 11. , in Wood v. Cooper, 1 C. K. 645. The examina- 
tion in both cases was taken recently after the facts, and this seems 
essential to the use of any memorandum or paper for refreshing 
memory ; Whifjield v. Aland, 2 C. <5J* K. 1015. 


Right to ini^pect memorandum. ^ Where the witness gives liis evi- 
dence after having referred to a book, or other document, it must be 
produced ; Howard v. Canjleld, 5 DowL 1\ C. 417 ; Beech v. Jones, 
5, C. B. G9() ; and the counsel on the other side has a right to inspect 
it, without being bound to read it in evidence ; Sinclair v. Stevenson, 
1 C. cS* 1\ 582 ; R. V. Ramsden, 2 C. ()()3. Ho may cross- 

examine upon the entries referred to by the witness without making 
the book evidence per se for the party who produces the witness ; 
but if ho cross-examines as to other entries in the same book, he 
makc's them part of his own evidence ; jwr Gurney, B., in Oregon/ 
V. Tacernor, 6 C\ P. 281 ; and Wilde, C. J., tn Whitfield v. 
Aland, 2 C. K. 1015. Where a paper is put into a witnesses hand 
only to prove the handwriting, and not to refresh his memory, the 
opposite t)arty is not entitled to see it ; Sinclair v. Steveiison, 1 C\ 
jP, 582. And whore the question founded on a document handed to 
witness to refresh his memory wholly fails in its object, it has been 
considered that the opposite jiarty is not entitled to inspection ; R. 
V. Dunvomhe, 8 C. P. 360. The reason for permitting adverse 
inspection seems to be to check the use of improper documents ; — to 
SOGUTO the benelit of the witness’s recollection as to the whole facts ; — 
and to compare his oral testimony with the written statement. If it 
fails to refresh his memory, or is not used for that puiqwse, the right 
of inspection fails. 


Cross-examination.'] In cross-examination a witness may be asked 
miestions relevant to the issue, without any regard to the considera- 
tion of whether tluy arc leading or not, unless the witness, though 
called by his adversary, show a leaning in the cross-examining 
party’s favour ; see supra, p. 102. 

But the cross-examining party is not confined to questions strictly 
relevant to the issue. He may lest the credit of the witness by asking 
questions which are, otherwise, wholly irrelevant. Great latitude is 
allowed in this respect, and Judges seldom interfere, trusting to the 
honour of counsel hot to abuse their liberty. 

Sometimes questions are put in cross-examination which are 
relevant to the issue, but which would be inadmissible in chief, as 
being hearsay, not the best evidence, or for some similar reason. To 
such questions it is difficult to object, because the answer would 
be, that they are put for the purpose of testing the credit of the 
witness. Yet it is obvious that in this way much illegal evidence is, 
in effect, placed before the jury. 

When the witness under cross-examination is a party to the cause, 
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this last question assumes a different aspect. It may hero be urged 
that all objections to the informal nature of the wiiJenco are cured 
by the fact of its coming from the mouth of a party to the cause, and 
that, therefore, as an admission, it is good evidence. 

With respect to how far an inquiry may be made on cross-examina- 
tion into the contents of a written document there has been some 
discussion, though the cases do not lead to any very direct result. 

In the Queen^s case, 2 li. B. 28G, the jud<:rs were asked, as an 
abstract question, “Whether a party would bo allowed, in cross- 
examining a witness, to represent, in the statetnent of a question, 
the contents of a letter, and to ^sk the witness whether the wit- 
ness wrote a letter to any person witli such contents, or contents 
to the like effect, without having first shown the witness the letter, 
and having asked that witness, whether the witness wrote that letter, 
and his admitting that he wrote such lett^ 

It is remarkable that the form of this question assumes that, after 
the witness has seen the letter and admitted, that he wrote it, Ije 
may be asked as to the contents of it, whereas the answer .of the 
judges, delivered by Abbot, C. J., is that after this admission, “ the 
cross-examining counsel ma}', at his proper season, read the letter in 
evidence, which is a very different thing. This naturally led to a 
further question, and the result was that the judges explicitly again 
state their opinion that the letter must be read by the cross-examining 
counsel as part of his evidence, and that this may be done at any 
stage of the proceedings. 

No distinction is hero made between inquiries which are, and those 
which are not relevant to the issue. 

In Mncdonell v. Evans, 21 X. «7. (C. 141, 11 C\ B, 030, it was 

held that a witness could not bo asked in cross-examination the con- 
tents of a letter supposed to liave been written by himself, even 
although the only object of the evidence was to discredit the witness. 
It is not explicitly so stated, hut it is probable that here, whatever 
might be the object with whicli the question was asked, the inquiry 
teas relevant to the issue, and so it seems to have been assumed in 
the case next stated. 

0 n llenmnn v. Lester, 31 X. J. (C. P.) 300, stated at length, supriiy 
7, the Court of Common Pleas held that a witness could be 
asked on cross-examination, in order to test his credit, the contents 
of a written document. There the answer was not relevant to the 
issue. 

In Macdonell v. Evans, Cresswell, J., said very decidedly that a 
witness could not be? asked on cross-examination, in order to test his 
credit, whether he had been convicted of a crime, as that would 
appear by the record. This is not acceded to by Willes and Keating, 
d.J., in Ilenman v. Lester ; ByJes, J., on the other hand, considers 
tile dictum of Cresswell, J., to be correct. 

By the Common Law Procedure Act, 1834, s. 24, “ A witness may 
be cross-examined as to previous statements made by him in writing, 
or rendered into writing, relative to the subject matter of the cause, 
without such writing being shown to him ; but if it is intended to 
contradict such witness by the writing, in’s attention must, before 
such contradictory proof can be given, be called to those parts of the 
writing which are to be used for the purpose of so contradicting him : 
provided always, that it shall be competent for the judge, at any 
time during the trial, to require the production of the writing for his 
inspection, and be may thereupon make such use of it for the purposes 
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of the trial as he may think fit.” See Jackson v. Thomason^ 1 J?. 
^ A 745 ; 31 L. J. (Q. E.) II. 

Where a witness is brought into court merely fur the purpose of 
producing a written instrument, which is to be. proved by another 
witness, he need not be sworn ; and, unless sworn, the other party 
will nut be entitled to cross-examine him. And where a person 
called to produce a document was sworn by mistake and was asked a 
question wliich ho did not answer, it was held tiiat the oj)posite party 
was not entitled to cross-examine him ; Eush v. Smithy 1 (7., J/. 

-R. 94. So if a wrong witness is culled in consequence of a mistake in 
his name and is dismissed on the discovery of the mistake, the other 
side has no right to cross-examine him ; Clifford v. lluntery 3 ( 7 . & 
P. 16. So if ho is called by error of the counstd and actually sworn, 
yet if disini“scd before examination, he is nut liable to bo cross- 
examined ; Wood V. JMad^moHy 2 il/. Roh. 273. 

^ Contradicting opponent's witnessS^ This, of course, may be done 
on all points material to the issue ; but a witness cannot be contra- 
dicted upon any point not nialerial to the issue, with a view of showing 
that his evidence, generally, is not worthy of credit. The case of Palmer 
V, Troucry S Ex, 247, is a strong illustration of the rule. There the 
plaintilf sued the executor of A. on a joint and several note of A. and 
B. ; the defence being that the note was forged by the plaintiff: the 
defendant being called as a witness denied, oil eross-examination, that 
he had ever heard 15. admit that he had signed the note : it was held, 
that the piaintiif could not call a witness to prove tliat B. had made 
such an admission in the defendunt’s hearing. It f-hould seem that 
if the admission of B. had been in A.’s presence, and the note had been 
sued upon in A.’s lifetime as a joint note, the question would have 
been material and relevant. A wiiness, being asked on cross-exami- 
nation wiiether he had not said that a bribe had been offered to him 
to give particular evidence in the ease, denied that he had said so: 
it was held, tbat no evidence cuuM be adduced to show that he did 
say so; Aitorneg- General v. Jlilchvocky 1 Ex, 91. Tlio lule seems 
to be, that if the witness’s answer to a questiou would, if truly made, 
tend to qualify, or contradict, or diseictlit some other relevant pari^^ 
his tistiiiiuny, then other evidence may be received to coutragPft 
him; and a fact may be consideie<l as “relevant,” tlioiigli not ^rt 
of the tranfraelion in issue, if the truth or f.iL-ehi»od of it may fairly 
influence the belief of the jury as to tlie whole case ; So?nb, Melhuish 
V. Colliery 15 Q, B, 878; but a merely irrele vant inquiry cannot be 
allow’ed. It is true that by showing the levity or falsehood of a 
witness e\en on irrelevant mutters, his testimony would in some 
degree be discredited, yet the expediency of confining the field of 
inquiry at Prius within a reasonable compass has made it neces- 
sary to assign a limit to such collateral issues. Without such 
restraint the examination of eaih witness might give rise to different 
issues remote from the immediate issue on the record, which the 
parties have not come prepared to try, and by wliicli both witnesses 
and parties might be unfairly prejudiced. 

Evidence of chai'acter,'] Evidence of general character is always 
excluded as irrelevant to the issue, except in tlm actions of libel, 
slander, and seduction, within certain limils. See those titles. 

But, as the veracity of the witness is & point in issue, his 

eharooter for veraoily may be impugned by tlie party interested in 
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discrediiins: him, by showing that he is unworthy of credit. If a 
witness’s character for veracity be impeached, witnesses may be 
called in support of it. • 

Although evidence is admissible to show that a witness bears such 
a character and reputation, that he is unworthy of credit, yet it is 
not allowed (with the exception of facts which go to prove that the 
witness is not an impartial one, see infra) to prove particular facts 
in order to discredit him ; jK. v. Watson j 2 Stark. AT. P. C. 152 ; 
JR. V. Layet\ 14 St. Tr. 285. The question as to the witness’s 

character for credibility must be put in a general form ; Mawson v. 
Hartsink^ 4 Esp. 102. The usual form of the question is as follows: 
— “ From your knowledge of the witness do you believe him to be 
a person whoso testimony is worthy of credit.” 

But this can only be done by the opposite party ; the person calling 
a witness, having once put him forward as. a person worthy of belief, 
though he may contradict him, cannot afterwards discredit him, if 
the testimony of the witness should turn out favourable, or even 
should the witness assume a position of hostility towards the party 
calling him ; Ewer v. Ambrose^ 3 i?. C. 741). * 

This is the rule at common law, and is affirmed by s. 22 of the 
Common Law Procedure Act of 1854, supra^ p. 110. 

As to a party contradicting his own witness, soo sttprd, p. 109. 
As to cross-examining him, see snprdf p. IQ^. 


Evidejice that a witness is not impariial.'\ What has been said as 
to not giving evidence of particular facts merely for the purpose of 
impeaching the credit of a witness, does not apply where tho fnets 
sought to be proved go lo show that the wit!) ess does not stand 
iudiiierent between the contending parties ; Besty AV. s. 017. Thus in 
IL V. Yewiny^ 2 Camp, (538, the witness was asked whether he had 
not said that lie would be avenged upon the prisoner, and would soon 
fix him in gaoL This ho denied, and Lawrence, J., allowed him to 
he contradicted. So also it may be piroved that a witrtCi^s has been 
bribed ; It. v. Lanyhorn^ 7 llvw^ St. Tr. 446 ; or that he has endea- 


voured to suborn others ; It, v. Lord Strafford^ Id, 400 ; both which 
^l^s w ere recognised in Attorney General v. lliichcock^ 1 Ex. 93. 


Eecalliny witness J\ It is in the discretion of the judge whether 
he will permit a witness to be recalled ; Adams v. Bankart^ 1 (7., 
J/. i5i' Ji. 681 ; Queen's cuse^ 2 B. ^ B. 301 ; Catilin v. Barker^ 5 C. 


B. 201. 


JRe^examination.'] A rc-examination, which is allowed only for 
the purpose of explaining any facts which may come out on cross- 
examination, must be conhned to the subject-matter of the cross- 
examination. The rule with regard to re-examination is thus laid 
down by Abbott, C. J., in the Queen'" s cascy 2 B. Sf B, 297 : ‘‘I 
think the counsel has a right, on re-examination, to ask all questions 
which may be proper to draw out an explanation of tho sense and 
meaning of the expressions used by the w'ltness on cross-exarnination, 
if they be in themselves doubtful ; and also of the motive by which 
the witness was induced to use those expressions ; hut he has no 
right to go further, and introduce matter new in itself, and not suited 
to the purpose of explaining either the expressions or the motives of the 
witness. ... I distinguish between a conversation with a party 
to a suit, whether criminal or civil, and a conversation with a third 
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person. The conversations of a party to the suit, relative to the 
subject-matter of the suit, are in themselves evidence against him in 
the suit ; and if a counsel chooses to ask a witness as to any thing 
‘which may have been said by an adverse part}’', the counsel for that 
party lias a right to lay before the court all that was said by his client 
in the same conversation, not only so much as may explain or qualify 
the matter introduced by the previous examination, but even matter 
not properly connected with the part introduced upon the previous 
examination, provided only that it relate to the subject-matter of the 
suit ; because it would not be just to take part of a conversation as 
evidence against a party, witliout giving the party at the same time 
the benelit of the entire residue of what he taid on the same occasion.’' 

The language of Abbott, C. J., in the Queen^s case^ has, however, 
been qualified by the Court of Queen’s llench in Prince v. Samo^ 7 
^ Jj* 627, wliere it was held that a witness of the plaintiff, cross- 
examined as to assertions of'thc plaintiff in.a particular conversation, 
cannot be re-examined as to other tmcotmected assertions of the 
plaintiff in the same conversation, although connected with the subject 
of the suit# In that case the other part of the conversation was 
attempted to be shown for the plaintiff in order to prove the plaintiff’s 
case by his own assertion ; and it was observed by tho court that, if 
such proof were admitted, it ought to go to the jury, and might thus 
obtain a verdict for the plaintiff on his own unsupported assertion 
out of the court. It must not therefore be assumed that cross- 
examination on part of a conversation necessarily lets in proof of the 
whole of it. 

Where n witness of the plaintiff stated, on cross-examination, facta 
which were not strictly evidence, but might prejudice the plaintiff, 
it was held that, unless tlio defendant apjdied to strike them out of 
tho judge’s notes, tho plaintiff was entitled to re-examine upon them. 
lUcivett V. IWfjonnifujj 6 Ad, 


STAMPS. 

Tho subject of stamps, though imx)ortant and useful at Nisi Prius, 
is one that cannot bo treated of at length in a work of this kind. 
Tho following summary only professes to contain some of the ])rin- 
cipal heads, and a selection of tlie most useful decisions on the acts. 

Pffeci of leant of stamp — stamp when The several 

statutes for tfie imposition of stamp duties (of which 5 W. & M. c. 21, 
is one of tho earliest) provide tfiat no instrument requiring a stamp, 
shall be pleaded or given in evidence in any court, or admitted in any 
court to be good, useful, or available in law or equity, until as well 
the duty, as tho penalty (if incurred) shall be paid, a receipt under 
the hand of the proper olhcer produced, and the instrument marked, 
or stamped with the lawful stamp. We shall hereafter see that by a 
recent act (17 & 18 Viet. 125), instruments may sometimes be 
received in evidence on payment of the duty in court on the trial ; 
posty Time and mode of objecting to the stamp^ p. 122. 

An instrument, therefore, requiring a stamp cannot, in general, 
be admitted in evidence without being stamped ; and if there he an 
oral agreement, express or implied, to be bound by the same terms as 
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those contained in another written instrument, the latter cannot be 
jriven in evidence unless properly stamped; Turner v. Tower 
1 B, C. 625; Wallisa v. Broadbent, 4 Ad, «§• B, 877 ; Alcoch v! 
Delay ^ ^ ^ B. 6G0. When an unstamped instrument in writing 

lias been lost (Jf2. v. Castle Morton^ 3 B. A, 588), or destroyed, 
even by the party who objects to the want of the stamp {Itippiner v. 
JVright^ ^ B. 8; A, 478), parol evidence of the contents is inadmis- 
sible. But in most cases in which an instrument has been lost, unless 
it is proved not to have been properly stamped, it is presumed to 
have been so ; as where an indenture of apprenticeship executed thirty 
years before was lost, it was presumed to have been properly stamped, 
though an officer from the Si amp Office stated that it did not appear 
that any such indenture had been stamped ; It, v. Bong Buckhy^ 7 
Bast^ 45. So an order of payment given by the defendant to the 
plaintiff, and lost by the latter, which order was stated to have 
been written by the defendant in an affidavit sworn by him, will bo 
presumed (in the absence of evidence to the contrary) to have been 
duly stamped; Pooley v. Goodie in^ ^ Ad, (Jj* B, 94, But if the 
document be shown to have been at one time unstamped, the 
presumption is that it continued unstamped, until the presumption 
be rebutted by some evidence which cither proves the stamping, 
or leaves it altogether uncertain ; Closmadcuc v. Carrel^ 18 C\ B, 
36, See also Blair v. Ormond ^ 1 De Gex cjj* Sm, 428. Where a 
party refuses to produce an agreement after notice, it will be ^ire- 
Kumed, as against him, to be properly stamped ; v. Anderson^ 

1 Stark, 35, But the presumption may be rebutted ; as wdicro the 
witness, called to give secondary evidence, proves that it was not 
stamped ; Crowther v. Solo7nons^ 6 C. B, 758. An unstamped copy 
under the hand of the party against whom it is offered os primary 
evidence is admissible, and the due stamping of the original is pre- 
sumed, unless disproved; •Smith v. McGuirey 1 Bost, c^r Bin, 199. 

Where the transaction is capable of being legally proved by other 
evidence than that of the instrument wiiich ought to bear a stamp, 
such evidence, if allowed by the pleadings, may be resorted to : thus, 
where a promissory note appears to bo improperly stamped, the 
pl^ntitf may resort to tlic original consideration ; Barr v. Trice^ 1 
Btkty 58 ; Tyte v. Jones, id, {71), la Vmcent v. (*ole, Mood, cjj* M, 257, 
where a witness called by the plaintiff stated that the work, tho pay- 
ment for which formed tho subject of the claim, was commenced 
under a written agreement, but that tho items relied on by the 
plaintiff’ were extras and not contained in it, Lord Tcnterden ordered 
the agreement to be produced, and as it w^as unstamped the plaintiff 
was nonsuited. But in lleid v. Butte, Mood, 4 1 3, a distinct order 

by the defendant having been proved, Lord Tenterdeu thought that, 
though it was shown that the work was commenced under a written 
contract, the contract need not be produced. And a verbal admission 
of a debt and promise to pay it may be proved, though the party at 
the same time gave an unstamped admission and promise to pay ; 
Singleton v, Bai^rett, 2 C, J, 368. So, though an unstamped 
receipt is no evidence of payment, the fact of payment may be proved 
by a witness who was pia^sent, and he may be allowed to use the un- 
stamped receipt for the purpose of refreshing his memory ; Ramhei^t 
V. Cohen, 4 Bsp, 213. Where an action is brought upon an instru- 
ment which ought to be stamped, and the form of the pleading is 
such that at the trial it is not necessary to produce it, a court of law 
will not examine whether it is legally available Muth reference to the 
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stamp laws* Per I.ord Eldon, C., Huddleston v* Briscoe^ 11 Ves, 
596 ; Thynne v, Protheroe^ 2 M> ^ S. 553. When a bill of exchange 
on a wrong stamp has been given for goods s dd, the vendor, in suing 
for the price, need not prove notice of dishonour ; Cundy v. Marriott, 
1 B. ^ Ad. 696. 

- If a plaintiff succeeds in proving an oral contract, express or im- 
plied, and it does not appear on the cross-examination of his 
witnesses that there was any contract in writing, the* defendant will 
not bo allowed to give an unstamped written contract in evidence for 
the purpr*Be of nonsuiting the plaintiff; Fielder v. Bay^ 6 Bing. 352; 
-R. V. PadstoWy 4 B. Ad. 208 ; Magnay v. Knight^ 1 M. ^ G. 044. 
But where the defendant, being called as a witness for the plaintiff 
proved that' there was a written agreement, and on his being called 
on to produce it, it appeared to be unstamped, it w'as held that the 
])laiiitiff must be nonsuited ; Alcock v. Belay , 4 F, <§• B. 660 ; for 
an unstamped agreement is not a nullity; Ihid.y and B. v. Watts, there 
cited, A party who executes the counterpart of a deed properly 
starapod, cannot object to its admissibility in evidence on the ground 
that tho original is not properly stamped ; Paul v. Meek, 2 
116. 


Unstamped imtvumcni, when evidence for collateral purposes.'] In 
many cases an iustrurnent, not legally stamped, is admissible to prove 
a collateral fact. And the fact seems to be collateral, if the instru- 
ment bo offered not for the purpose of giving effect to it, but in order 
to prove something independent of, and uneonm eted with, the pur- 
pose for which the stamp is required to be impressed. Thus in an 
action of debt for bribery at an election, an unstamped promissory 
note payable to tho defendant, which a witness said he had given for 
the repayment of money received by him, a voter, from the defen- 
dant. IS evidence to corroborate tho testimony of tho witness ; Dover 
V. Maestacr, 5 Fsp. 92, So aU. unstamped agreement has been 
admitted to prove usury; Kaah v. Dancomb, 1 Mood. Boh. 104; 
or to show that thero was an illegal consid- ration of tho plaintiff’s 
debt; Coppock v. Bower, 4 M. cy W. 361 ; or to refresh a witness’s 
memory, ante, p. Ill; or to show fraud; thus an unstamj#d 
promissory n«>ti3 may be given in evidence to establish fraud by 
showing that it was written by the maker in a state of intoxi- 
cation ; Gregory v. Fraser, 3 Camp. 454 : Keahle v. Payne, 8 
Ad, E. 555 ; B. v. Gompertz, 9 Q. B. 82l. And see Holmes v. 
Sixsmith, 7 Fr. 802. In ex parte Wenshig, 1 De G. J. S. 273, an 
unstamped and unregistered trust deed wAs received in proof of an 
act of bankruptcy. And an allegation tliat jilaintiff delivered up a 
guarantee may be proved by delivery of an unstamped guarantee. 
llaigh v. Brooks, 10 Ad. F, 309, 

li has been held that tho court cannot inspect an unstamped con- 
tract even for the purpose of ascertaining wdiether its contents pre- 
clude the admission of parol evidence of extras ; Buxton v. Cornish, 
12 M. W. 426, The dictum of Bayh-y, J., in B. v. Pendleton, 15 
Fast, 449, and tho decision in Feed v. Deere,! B. 4* O. 261, seem at 
variance with this ruling, but the cases may perhaps be reconciled by 
holding that w-here tho work, the price of which is claimed, cannot 
hepruvod without disclosing the existence of a written and unstamped 
contract, the eourt cannot inspect that contract for the purpose of 
ascertaining whether the work actually in question does, or docs not 



come within its terms; but it is otherwise where such work can bo 
proved by irdependint evidence which does not require the con- 
tract to be produced ; see wfrd. Such an instrument cannot 
be read to the iury as evidence of the contract, or any part of it, 
in respect of wnich the plaintiff sues ; Jardine v. Payne^ 1 ^ 

Ad. 670. Yet in an action for goods sold, a bill of parcels, on which 
the seller has written an unstimptd receipt when he made out the 
bill, may be put in by the defendant as evidence that an«»ther person, 
and not he, was debited by the plaintiff' as buver ; for it is not used 
as a receipt, nor need that part be read ; Millen v. Dent^ 10 Q. If. 
846. A statement of account is admissible against the party whose 
unstamped receipt for the balance is signed at the foot ; MatthcBon 
V. Hoss, 2 II. X. C. 280. But if the payment had been in dis- 
pute in the cause, or had been material in the issue between 
the parties, s> that it would have been necessary to instruct the jury 
to discharge the receipt from their minds, it is questionable whether 
the statement could then liave been admitted, even for tlie collateral 
purpose of proving the account ; Lord Campbell, Ib. 

On the trial of issues out of Chancery arising \ipon a suit for specific 
performance of a sale of real ]»ropert 3 \ a writing in the following form 

was put in by the vendee : — “ Received of A. B. the sum of , being 

the arittuTit of three tenements sold by me adjoining, &c. Signed, 
C. D.” (the vendor). 'J'he two questions wore, 1. Whe ther there was 
a contract of sale ; 2 Whether there was any paj'ment ? The writing 
was stamped as an iigrennent only. Upon an a]>peal in Chancery, Lord 
Cotteriham considered the paper inadmissible on the first issue, being 
an attempt to prove on agreement by proving the fact of payment. 
On a further trial and ai)peal, J.ord 8t. Leonards held it admis- 
sible evidence of the contract of sale. Jt was not contended to be 
admissible as proof of payment, and it contained all the terms of 
the c»)ntract wit h tlio signature of the vendor siihscribed ; Uvans v. 
Protberoe, 20 L, J. {Ch.) 448 ; 21 L. J. {Ch.) 772, 1 De Gr., Af. ^ 
G. 072. 

A party declared upon two written agreements, by the second of 
which variatio' s wen* made in the first: There were counts upon 
each separately, and it appeared, when the instruments were pro- 
du^(!d in evidence by the jilaintilf, that the first only was stamped: 
It was held, that the second could not be read in evidence to support 
the plaintiff’s ease, but might be looked at b}" the court in order to 
ascertain whether the first was altered by it ; and that, if it was, the 
])laintifF could not exclude the second agreement, and proceed upon 
the first only ; Heed v. Deere, 7 H. C. 261. Where, in an action 
against an acceptor, it appeared that, on the bill becoming duo, his 
name had been erased and another bill (unstamped) drawn on the 
back of the first, it was held, that the unstamped bill could not be 
submitted to the jury for the purj)ose of drawing the con cl ision that 
the first bill had been cancelled ; Sweet intj v. liaise, 9 7/. C, 365* 
But where the plaif. tiff proved a dep«>sit of money on certain terms 
contained in a juomishory note duly stamped, and the note was after- 
wards altered »»y consent s » as to becoiri * invalid for want of a fresh 
stamp, it was lield to be still admissible evidence of the terms of the 
deposit: Sutton v. Poonier, 7 II. ijr C\ 416. On a plea of payment 
to an action on a bill, where some proof anp ared on the plaintiff’s 
evidence that ] ayment was made by another bill, ho may put in the 
hih to show that it was unavailable for want of a stamp; Smart v. 
Kokes, 6 31. O. 911, • 
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Several contracts with one stamp,"] Where the subject matter 
of instrument is joints though several persons are interested 
in ity only one stamp is requisite. Thus^ an assignment of the 
prize«money of several seamen on board a privateer, payable out 
of one fund, requires only one stamp ; Baker v* Jardine^ 13 Bast, 
235 (n). So an agreement by several for a subscription to one 
common fund; Bai'is v. JVilliams, 13 Bast, 232. So an agreement 
of reference by all the underwriters on one policy ; Goodson v. 
Forhes, 6 Taunt, 171. So a bond by several obligors in a penalty 
conditioned for the performance of certain acts by each and every of 
them; Bowen v. AMnj, 1 N, 11. 274; Qi Taunt, 175; and see 
Stead v. Liddard, 1 Bivtj, 190. So an agreement by three persons, 
in consideration tliat A. would pay a certain debt and costs, to 
indemnify A. to the extent of 50/. to be paid separately by each with 
one fourth of tho costs, requires only ono stamp; Itamshottom v. 
Davis, 4 M, IV, 584, A release by several commoners of their 
respective rights to make them competent witnesses requires only 
ono stamp ; Carpenter v. Bullvr, 2 Mood, tSi Bob, 298. And a single 
release of all encroaclinients by i>ersons who had severally encroached 
on a common, made to the trustees of the eoramoners in general, was 
held to require only ono stamp; Doe v. Tidhury, 14 C. B, 301, 
8eo also Thomas v. Itird, 9 M, W, (>8. So where the menlbers of 
a mutual insurance club all executed the same ])ower of attorney, 
severally authorising the persons therein named to sign the club 
policies for them ; Allen v, Morrison, 8 B, tS* C, 565. So where 
several shareholders convey their interests by one deed, only one ad 
valorem stamp for tho total amount is ncccssarv ; l\"ills v. Bridge, 
4 Bx, 193. 

When an agreement refers to another document, and the two 
papers form, in fact, but one agreement, it is sufficient if one of them 
only bears a stamp ; Beale v. Dicken, 1 C, M, ^ B, 422. But 
whore a paper contaius several contracts, and consequently requires 
several stamps, and only ono is impressed upon it, that stamp applies 
to tho contract only on which the stamp is impressed ; Bowell 
Bdmnnds, 12 Bast, G. AVherc a paper contains a number of inde- 
pendent contracts with dilleront tenants, though under the same 
general terms of holding, and there is but one stamp upon it, it is 
matter of evidence to which contract the stamp applies, and the juxta- 
position of the stamp is to be regarded; Doe. v. Day, 13 Bast, 241. 
And if it is uncertain to wdiich the stamp applies, the paper is 
inadmissible; Shipton v. 'Thornton, 0 Ad, B, 331, The several 
admissions of live corporators, as freemen, were written on the 
same paper with only one stamp ; such stamp was held to apply to 
the first admission only, and the others could not be read; B, v. 
Beeks, 2 Ld, Baym, 1445; and see Berry v. Bouchicr, 4 Camp, 80; 
Waddington v. Francis, 5 Bsp, 182. To a stamped agreement to 
refer a stamp to A. the parties some days afterwards added a memo- 
randum appointing B. instead of A. ; held that one stamp was 
sulficient ; Taylor v. Parry, 1 M, G. 604. Where the defendant 
made in his own name a single agreement as to goods of his own and 
also goods of himself and partners, the whole of the goods forming 
part of the cargo of one shi[>, and signed in the name of the firm ; 
held, in an action on it against him alone, that only one stamp was 
necessary ; Shipton y, Thornton, 9 Ad, B, 314. 

Kumher of trords.] The stamp on an agreement, wdiich incorpo- 
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rates by reference a clause in a former one, is properly regulated by 
the quantity of words in the second agreement, 710 ^ including the 
clause referred to ; Attwood v. Small^ 7 7i, C. 390 ; for the stamp 
is regulated by the words in the instrument itself, or in something 
“indorsed thereon, or annexed thereto;” Sneezu7n v. 3Iur$hall, 7 
J/. IV. 417. Where an agreement and a writing described therein 
as annexed to it, contained together more than 1080 words, a 35s. 
stamp was required by 56 Geo. 3, c. 184, although in fact the 
writing was annexed to the agreement after it was executed ; . Veal 
V. Nicholls^ 1 3Iood. Roh. 218. Where a map was annexed and 
referred to in the instrument, it was luld that all the names on it 
must be counted ; Wichens v. JSvanSy 4 C. P. 359. But if the 
deed or instrument annexed, or referred to, or incorporated with the 
stamped document, be itself liable to duty and be duly stamped, the 
words contained in it need not bo counted ; 13 & 14 Viet. 0 . 97, 
s. 11 ; and this clause is declm'ato^'y : see fishmongers' Company v. 
Dimsdale^ 12 C. R. 557, decided without reference to this statutory 
j)rovision. Signatures must be counted ; and wliere there is a joint 
agreement to be responsible ratcably according to the sum against 
each name, all the names and sums must be counted ; Lmle.y v. 
Clarkson^ 1 C. 31. 437. But the name and description of the 
instrutifcnt, as indorsed on it, are not to be counted; IVinder v. 
fcai'0}2, 4 li. c5J* C. 003. 


Denoting stamp.'] Under tlie Staraji Acts, 13 & 14 Viet. c. 97, 
s. 13, and 10 & 17 A'^ict. c. 9, s. 13, the Commissioners of Inland 
Keyoiiue may be requirod, upon x)JiyjJ^cnt of a fee of 10a\, to assess 
tlie proper duty, and alUx a stamp denoting that the full amount of 
duty lias been paid, or denoting that it is not liable to any duty. 
The stamp so affixed is conclusive as to amount and liability, 
and the instrument cannot be objected to in evidence ; V^'udential 
Assurance tSf v. Co. v. Curzon, <S IJxch. 97 ; 3Iorgan v. Pike^ 14 C. 2h 
173. 

Proper denomination.] By the statute 43 Geo. 3, c. 127, s. 6, if 
Ihe stamp is of a proper denomination, it shall not be ineffectual from 
its being of a greater value than tbo Stamj) Acts require ; and by 
statute 55 Geo. 3, c. 184, s, 10, all instruments for or upon which any 
stamp or stamps shall have been used of an improper denomination, 
or rate of duty, but of equal or greater value in the whole with or 
than the stamp or stamps which ought regularly to have been used 
tlicreon, shall be deemed valid and effectual in law, except in cases 
where the stamp or stamps used in such instrument shall have been 
specifically appropriated to any other instrument by having its name 
on the face thereof. 

Thne of stamping.] If an instrument bears a proper stamp when 
produced at the trial, it is sufficient, though it was not stamped 
when executed, provided the Commissioners of Stamps arc not ex- 
pressly prohibited from subsequently affixing a stamp ; It. v. Pp. of 
Chester^ 1 Stra. (524 ; and see Rogers v. JatneSy 7 'Paunt, 147. The 
court will not inquire whether the penalty lias been paid, or whether 
the stamp has been affixed in proper time, but will receive the instru- 
ment in evidencdlj when the stamj> is not required by statute to be 
affixed within a certain time; R. v. Preston ^ 5 B, Ad. 1028; 
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:Ro8e\. Tomllinson, 3 BowL P. C. 49. And with regard to an# 
instrument to which a stamp cannot by law be subsequently affixed, 
such as bills, notes, &c., an inquiry as to the time of affixing is ad- 
missible ; Oreen v. Bavtes^ ^ B* ^ C* 236; explaining Wright v. 
miey^ Peake, Ca., 173, 

Time and mode of objecting to the stajnj^J^ After proof of the due 
execution of an instrument, the rdle was that it lies on the opponent 
to point any objection to the stamp, and, where founded on the 
number of words, to prove the number. If indications of an effaced 
stamp appear, it is for the judge to decide whether he is satisfied of 
its admissibility ; Boe v. Coombs, 3 Q. B* 687 ; Wilson v. Smith, 
12 31* W* 401. And the objection railst be made before the paper 
is read in evidence; Pass v. Wagner, 7 A, cV E. 116. But where 
the objection docs not appear except on extrinsic evidence, as where a 
cheque is post-dated, the objection may bo made after it has been 
read; Field y. Woods, Id, IM. The fact that the defendant was a 
party to the fraud on the revenue will not estop him from objecting ; 
Steadman v. Ihihamvl, 1 C* B, 888. 

It has been hith(‘rto competent for the parties to overlook the want 
of a stamp or of a proper stamp ; but by the C. L. Procedure Act, 
1854, it is provided, sect. 28, that upon the production of any document 
as evidence at the trial of any cause, it shall be the duty of the officer 
of the Court whoso duty it is to read such document, to call the 
attention of the judge to any omission or insufficiency of the stamp ; 
and the document if unstamped or not suflloiently stamped, shall not 
bo received in evidence until tho wliole or (as the case may be) the 
deficiency of tho stamp duty, and the penalty required by statute, 
together with tho additional penalty of one pound, shall have been 
paid. 

By sect. 29, such officer of the Court shall, upon payment to him of 
tho whole, or (as the case may be) of the deficiency, of the stamp 
duty payable upon or in respect of such document, and of the penalty 
required by statute, and of the additional penalty of one pound, give 
a receipt for the amount of the duty or deficiency which the judge 
shall determine to bo i)ayable, and also of the penalty ; and there- 
upon sucli document shall be admissible in evidence, saving all just 
exceptions on other grounds. . . . Provided always, that this 

enactment shall not extend to any document which cannot now be 
stamped after tho execution thereof on payment of the duty and a 
penalty. 

By sect. 31, no new trial shall be granted by reason of the ruling 
of the judge that the stamp upon any document is sufficient, or that 
the document does not require a stamp. 

Since this act, it has been held, that, if the judge on tho trial rules 
that tho document is sufficiently stamped, or requires no stamp, he 
ought not to reserve the point for the Court above ; though it is other- 
wise if he rejects it for want of a stamp; Siordet v. Kuezinzki, 17 
C. B* 261. That the ruling of a judge against the sufficiency of a 
stamp is not conclusive, Sharpies v. Pickards, 2 II* AT, 67 ; and 
the Court may be moved, although counsel submitted to a nonsuit in 
deference to tne opinion of the judge, and under an impression that 
the opinion was right ; S, C, And in either case, the point may 
perhaps be reserved by consent of tho parties {Fame^ v. Smith, cited 
in the former case) ; or at the express desire of the judge ; JSeiser v. 
Qrout, 6 II, N, 36. 
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Affreements^ 

By 55 Geo. 3, c. 184, sched. part 1, an agreement or any minute, 
or memorandum of an agreement, made in England [or Ireland, 6 & 8 
Viet. c. 82] under hand onhjy or made in Scotland, without any clause 
of registration and not otherwise charged in the schedule to that act, 
nor expressly exempted from all stamp duty, where the matter 
thereof shall be of the value of 20A or upwards, whether the same 
shall he only evidence of a contract^ or obligatory upon the parties 
from its being a icritten instrument ^ together with every schedule, 
roc(?ipt, or other matter put or indorsed thcreoHy or annexed thereto^ 
shall boar a 1/. stamp, if not containing more than 1080 words; if 
more, then a 35s. stamp ; and for every quantity of 1080 words over 
and above the lirst 1080, there shall be a further progressive duty 
of 25s. Provided that where divers letters arc offered in evidence to 
prove an agreement between the writers, it shall bo suflicient if any 
one bear a 35s. stamp, although the same shall contain twice 1080 
w'ords, and upwards. There are similar provisions in 44 Geo. 3, c. 98, 
and 48 Geo. 3, c. 149, upon which many of the cases cited below arose. 
The mode of counting the words is explained, anfe^ pp. 120, 121. 

The 7 Viet. c. 21, provides, that for every agreement or minute, or 
memorandum of agreement, now (6th June, 1844) chargeable with 
the duty of 1/.,’* there shall he paid the stamp duty of 2.9. 6^?. By 
sect. 5 of the act the agreement may be stamped gratis within four- 
teen days after making : — afterwards, on a penalty of 10/. This act 
applies to an instrument made before the passing of it, but stamped 
afterwards ; Deahin v. Ponniall^ 2 l^xch. 320. 

By 13 & 14 Viet. c. 97, a duty of 2.9. 6r/, is chargeable on every 
agreement, &c., as describ(3d in the schedule of 55 Geo. 3, c. 184, not 
containing 2160 words. Where it contains 2160, or more, then there 
is a further progressive duty o£ 2s. (id. for every entire quantity of 
1080 words over and above the first 1080 words. This applies to 
agreements signed or bearing date after 10th Oct., 1850. 

By 23 Viet. c. 15, any agreement, minute, or memorandum, as 
above, where the matter thereof shall bo of the value of 5/. or 
upwards, together with every schedule, as above, is to bear the stamp 
duty of sixpence ; and if it contains 2160 words or more, there is a 
progressive duty of sixpence for every entire number of 1080 words 
over the first 1080, and if the agreement is proved by divers letters, 
it is enough if any of them be stamped with a duty of one shilling ; 
though the words may exceed 2160. If the unstamped agreement 
shows that the matter is under the value of 20/., the penalty for 
stamping shall bo 20». over and above the duty. This act came in 
force on 3rd April, 1860. 

By the same act an agreement for a lease of hereditaments for a 
term not exceeding seven years, and an agreement, minute, or memo- 
randum containing the terms on which lands, &c., are let or held for 
such term, is to pay the same duty as a lease on the like terms. 

The following are the exemptions in the schedule of 55 Geo. 3, 
c. 184, besides the general exemptions specified at the end of sched. 
X)art 1 ; and these exemptions ore continued in the later acts, so far 
as they are consistent therewith. 

* 

Agreements— first exemption^ Label, slip, or memorandum con- 
taining the heads of insurances to bo made by the corporations of 

o 2 
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the ]&,oyal Exclianp:o Assurance, or London. Assurance, or by the 
oorporations of the Royal Exchange Assurance, of houses and goods 
from fire, and London Assurance of houses and goods from fire. , 

Agreements — second exemption,'\ Memorandum or agreement for 
granting a lease or tack, at rach rent, of any messuage, land, or 
tenement, under the yearly rent of 5/. This is now qualified by 
the act 23 Viet. c. 15, cited above! 

Under tho Ciirlier act, 55 Geo. 3, c. 184, an agreement for a build- 
ing lease, though under 5/. per annum, was held not within this 
exemption, the interest being a beneficial one ; I^oe v. Ifoulcot, 2 
jEsp. 595. It is not to be inferred from this that agreements for 
leases at a higher rent than 5/. are to be charged with duty. If the 
rent be higher, the agreement will bo cliarged, or not, according as 
the matter” of agreement (of which tho rent^ and not the Ia?idy is 
the usual tost) exceeds 20/. or not ; J)oe v. li\f/gins, 4 Q. 7/, 3G7 ; 
Magficld v. llohinson^ 7 Q, IL 4HG. 

Agreements — third exemption,'^ ^lemorandum or agreement for 
the hire; of any labourer, artificer, manufacturer, or menial servant. 

An assignment of an apprentice is not within this exemption ; It. 
V. St, J^anTsy Uvdfordy G T, It, 452. Firemen and stokers on beard 
foreign stearnors are within it ; IVdson v. Znhtvta, 14 G. H, 405 ; 
Coniforth v. 'The Danuhe and lilavh Sea llailway Company ^ 2 T', \ 
I\ 197. So a person hired to take clrarge of glebe, dairy, &c., at a 
salary and a share of clear profit; 2t, v. Worthy^ 2 Den, C\ C, 333. 
Contracts to servo as artificers, clerks, servants, eitlier domestic or in 
husbandry, handicraftsmen, mechanics, gardeners, or labourers, are 
exempted by sect. 21 of 17 & 18 Viet. c. 83. 

Agreemenis—foxirih exempt ion, '\ 3>[emorandum, letter, or agree- 
ment made for or relating to tho. sale of any goods, wares, or 
merchandises. 

An undertaking to guarantee tho payment of goods to be furnished 
to third persons ; WavrinyUm v. Furhovy 8 Easty 242; accord. 
Sadier v. JohnsoHy 16 M, CJ* R'. 775; Chatjield v. CoXy 18 Q* 7/. 
321, An agreement by A. to take half of certain goods bought 
by B. on their joint account, and to furnish B, with half the price 
in time for payment ; Venning v. Leekicy 13 Easty 7. An agree- 
ment to cancel a foiiiier agreement relative to the sale of goods, 
and for the future sale of goods upon dift*erent terms ; Whitworth 
V. Crockett y 2 Stark, 431. An agreement for the sale of rape 
oil, not yet expressed from the seed; 7r7/A;sv. Atkinson y 6 Taunt. 
11. An agreement to make a chattel and deliver it within a certain 
time; Pinner v. Arnold, 2 C., 31, & It, 613; though it was for- 
merly held that a contract to make goods for sale was not within the 
exemption; Ihixton v. Bedall, 3 East, 303. An agreement for the 
sale of chimney-pieces, the vendor “ to finish them iu a tradesman- 
like manner Hughes v. Breeds, 2 C. 4 P. 159. A receipt for the 
price of a horse containing a warranty of soundness ; Shrine v. 
Elmore, 2 Camp, 407. An agreement for a crop growing in a close, 
and conferring no interest in the land ; Parker v. Staniland, 11 Easty 
362 ; TVarwick v, Brucey 2 31, S, 205 ; Evans v. BohertSy 5 B, 

C. 829 ; TI7i«5 v. Friendy 10 B, ^ C. 446 ; Jones v. Flint, 10 A, 

E, 753. An agreement for the purchase of timber , though the trees 
are growing ; Smith v. Surman, 9 B, C, 561. An agreement to 
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supply a house with water ; IVest JlidfUescx 1J"atcy‘ If'm /cs v. Suwcr-- 
Icropp^ Mood. M. 408. Some of the above cases were decided on tho 
fourth section of the Statute of Frauds ; hut they are authorities on 
the Stamp Act also. A memorandum by the defendant of an advance 
made to him by tho plaintiff, an auctioneer, on receipt of books for 
sale by the plaintiff by auction, requires no stamp ; Southgate v. 
liohu, 16 M. W. 64. 

An ap:reement for tlie sale of goods and goodwill ; South v. 
lunch, 3 New Ca. oOO. A contract lor tho erection of lixtures, 
semb. per Parke, Ih, Pinner v. A^rnold^ 2 C., M. Cj* JR, 613 ; or 
for sale of railway sliarcs, Knight v. JBarher, 16 7F. 66. 

An agreement by a principal to provide for certain bills drawn 
upon liis factor, if certain goods, then either in the factor’s pos- 
session or about to be placed there, should remain unsold at tho 
time of the bills falling due ; for tho exemption is coiifinod to 
instruments whereof the sale of goods is the primary object; Stnith 
V. Cator, 2 P. Aid. 778. So an agreement for tho sale of growing 
crops, conferring an interest in tho lainl ; iJroshg v. IV^adstvorth, 6 
Past, 602 ; Wnddington v. Prisioiv, 2 7>. P. 453 ; Kmerson v. 
lleelis^ 2 Taunt. 38 ; or a sale of growing underwood, to bo cut 
by tile })urchasor ; Scorell v. Hoxnll^ 1 Y. .7. 396 (decided on 
the fourth section of the Statute of Frauds). So a contract under 
seal for the sale of goods; Pay lev, J., Clayton y. Hartenshaw, 
5 B. C. 45. 

Agreements — fifth e.rcmption,‘\ Memorandum or agreement made 
between tho master and mariners of any sliip or vessel, fur wages, 
on any voyage coastwise from port to port in Great liritain. This 
exemj)tion is greatly extended by the Merchant Shipping Act, 17 
iV: 18 Viet. e. 104, s. 9. 

Agreements — sixth exemption.'] Letters containing any agreement 
(not before exempted) in respect of any mercliandise, or evidence of 
such an agreement, which shall pass by the post between merchants 
and other persons carrying on trade or commerce in Great Britam [or 
Ireland] and residing, or actually being, at tho time of sendingflnich 
letters, at the distance of lifty miles from each other. 

A letter by a son, who managed his mother’s business, to a creditor 
of his mother residing above fifty miles from him, containing a pro- 
mise to pay tho debt of the inotlier, is within this exemption; 
3Iackenzie v. Banks, o T. -R. 176. 

The 9 Geo. 4, c. 14, s. 8, exempts from stamp duty any agreement 
made necessary by that act to avoid the Statute of Limitations ; 
thus a qualiffed promise to iiay, put in evidence not to prove the 
debt but to rebut the statute, is exempt; Ilorris v. Dixon^ 4 A. 

E. 845* 

Instruments within the limitations of the Stamp Acts as to r>aluef\ 
The statute only requires an agreement to be stamped when the 
matter thereof shall be of the value of 207 or upwards, or (since 
23 Viet. c. 15) of the value of bl. It therefore only applies when 
the value of the contract is measurable* Thus a contract of marriage 
may be proved by unstamped letters ; Orford v. Colc^ 2 Stark. 351. 
The value must appear on the instrument, or be capable of being 
ascertained at the time of making; Parke, B., Taylor v. Steely 10 
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M. ^ W. 685 ; LloT/dr. Manscl, 19 L. J. (Q. B.) 192. Where the 
^reement relates to ^?ranting^ a lease, the rent is the matter on 
which the value is to be oalciiUitcd ; Ma]ifield v. Bohimon^ 7 Q. B. 
486 ; Burton v. Ileevell^ 16 M. ^ TV. 367, But if the period of 
tenanoy be hxed, the rent multiplied by the time (except in ease of 
rent under 61.) is the test of value ; Boe v. Wiggins y 4 Q. B. 366, 
372, 377. Where the agreement was to give up a shop and goodwill 
for 7l.y and not to open a shop of the same description under a 
forfeiture of 20^., it was held not to require a stamp, for the for- 
feiture is not the value of the matter ; Pemberton v. Vaughan^ 10 
Q, B, 87, So an agreement to discount a bill for 100/., to pay inte- 
rest at Is. per month, if not paid at maturity; Semple v. SteinaUy 8 
Mx. 622. The general regulations of a free-school under which 
the master is appointed, signed by him and the trustees, may be 
proved against him, though unstamped ; Broivnc v. Daivsony 12 A. 

B. 624. A memorandum by a wharlinger of the receipt of goods, 
worth 20/., may be given in evidence to show the terms upon which 
they were received, without a stamp, the wharfage being of less 
amount ; Chadwick v. Sills ^ Mg. Mood. 15. So a memorandum re- 
lating to the warehousing of goods worth more than 20/., if the 
warehouse rent be less ; Baldwin v. Alsagery 13 M. tS* W. 365. An 
agreement to indemnify a bailiff who distrained for 1/. ds. rent, was 
held to require no stamp, for the value is uncertain ; Cox v. Bailey y 
6 M. G. 193, So an agreement to do work of uncertain quantity, 
at 1/, 14s. per rod; Liddiard v. Galcy 4 Bx. 816. But an agree- 
ment to indemnify A. from all costs, charges, damages, or other 
expenses which ho may incur as bail for B., reouires an agreement 
s^mp, the arrest of B. being for more than 20/,, though tlic costs, 
die., incurred do not amount to that sum ; Williams v. Jarretty 6 B. 
Sr Ad. 32. A lease void under 8 & 9 Viet. c. 106, s. 3, for want of 
execution as a deed, may nevertheless operate as an agreement; Tidg 
V. Molletty 33 X. J. (C. P.) 235; and may therefore require an agree- 
ment stamp.. 

What are agreements within the meaning of the Stamp Acts.^ 
Maj^ documents, although they may he of assistance in the proof oi 
an Wiginal or substituted contract, do not require to be stamped as 
agreements. Of this kind are directions and licences, which excuse 
what would otherwise be a trespass or a breach of contract. So also 
memoranda of agreements, the terms of which do not appear to have 
been mutually and ilaally approved of by the contraciing parties, 
before or at the time when these memoranda were committed to 
writing, are regarded as mere proposals, and may be admitted in 
evidenoo without a stamp. In Ingrain v. Zco, 2 Camp. 521, where a 
customer wrote down upon a slip of paper a description of the goods 
which he had ordered, which paper lie signed and delivered to the 
shopkeeper, it was admitted in evidence without a stamp. In Parker 
V. Ihiboisy 1 M. iS* W. 31, where the defendant in answer to an appli- 
cation to that effect, wrote back authorising the plaintiff to pay a call 
upon shares which the defendant had agreed to purohase from him, it 
was held that tlie letter required no stamp. In Beth ell v. Blencovocy 
3 M. Sf G. 119, a memorandum allowing the defendant, a projected 
lodger, to leave lodgings without any notice if he saw reason to 
suspect embarrassment in the landlord, and signed by the landlord, 
was, though unstamped, admitted. In Walker v. Mostron, 9 31. 1^' W. 
411, a letter written by the buyer of goods to his factors, authorising 
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them to appropriate the proceeds of the sale of the goods to the pay- 
ment of bills accepted by the buyer, if these bills bad not previously 
been honoured, was also, though unstamped, received. In Ilill v. 
RamoHy 6 M, 4 * O, 789, a memoranduni signed by a tenant autho- 
rising his landlord, upon condition of withdrawing a distress, to re- 
enter and distrain in case of default in payment of the rent by a 
certain day, was held not to be an agreement requiring a stamp. In 
Fishwick V. MUnery 4 Ex, 825, a document signed by a tenant by 
which he requested a bailiff to forbear selling his goods, and consented 
that they should remain on the premises in his possession for a period 
of three months, when he, the tenant, would give them up, and pay 
all costs and charges attending the distress, ^Yas admitted without a 
stamp. In Edgar v. Elachy 1 Stark, 464, a prospectus containing 
the terms upon wliich the plaintiff undertook to introduce applicants 
to partnerslii])s or situations, was admitted unstamped, thou^^h these 
terms were adopted in the agreement upon which the action was 
brought. In Clay v. CrofiSy 20 Z. J, {Ex,) 361, a prospectus of the 
terms of a school liad been shown to the father of two boys, upon which 
he agreed to place them in the school subject to a slight reduction in 
the terms of payment. It was held, that the prospectus might be put 
in evidence without a stamp. In llamshottom v. Tanbridgny 2 ilZ 
S, 434, a lease of premises was sold by auction, and the auctioneer 
handed to the buyer a written i)aper specifying the term, the rent, 
and the extent of the premises. This paper not having been signed, 
the Court allowed it to be received in evidence unstamped, llut in 
Eamshottom v. Mortlegy lb, 445, where a similar ])aper tvas signed 
by the auctioneer, the Court thought that it must be stamped. In 
VollansY, Fletcher y 1 Ex, 21, where a shareholder proved his title 
to shares by his letter of application and the letter of allotment in 
reply, in which was contained a power for the company, in default 
of payment of the deposit, to cancel the allotment, a term not alluded 
to in the first letter, an objection that the letters required a stamp, 
was overruled, See Duke v. Andrewsy 2 Ex, 290; Willey v. 
Farratt, 3 Ex, 211. In Chajdin v. (^l(frJccy 4 Ex, 403, a letter of 
allotment of shares, the letter of application having been lost, was 
admitted without a stamp. See also Moore v. Guricoody Ih, 681. 
AVhere the plaintiff made a memorandum in writing of an otfer on 
his part to let to tluJ defendant a piece of land upon the same condi- 
tions as those which had been agreed to by the defendant and a third 
person, to which offer the defendant afterwards verbally assented, 
the memorandum was admitted without a stamp ; Dr ant v. Brown y 
3 B, G, 665 ; Hawkins v. Warrcy Id, 690 ; Hudspeth v. Yarnoldy 
9 C, B, 625. In Vauyhton v. Brine y 1 M, G, 359, a resolution 
signed by the provisional committee of a company to employ the 
plaintiff as secretary, was received in evidence unstamped, as not 
amounting to an agreement. Where a minute was made at a meeting 
of a resolution, by the defendants and others, to make an alteration 
in the terms of a previous contract between tliern and the plaintiff, 
and to allow him an additional sum for extra trouble, and this minute 
was read over to the plaintiff, and assented to by him, Jlolfe, Ih, held 
at Nisi Prius that the resolution could not bo admitted without a 
stamp ; Lucas v. Beachy Id, 417. And in Knight v. Barbery 16 M, 
W. 67, the defendant, after having given the plaintiff a verbal 
order for fifty shares in a railway company, signed a memorandum 
that he had bought of the plaintid fifty shares in the company at 10/. 
a share, which memorandum was handed to the plaintiff. It was 
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held that this memorandum required an agreement stamp. And per 
Parke, B., a written instrument to come within the terms of this 
clause of the Stamp Act, must have been made with the intention of 
containing within itself the terms of an agreement between tho 
parties. In Chadwick v. Clarke^ 1 C. B. 700, a draft- agreement 
forwarded by the plaintiff to the defendant’s solicitor, and sent back 
bv him on the same day with certain alterations, to which the 
plaintiff did not object, was held inadmissible (although it had no 
signature) for want of an agreement stamp. And Curiam^ the 
words “ under hand only ” in this part of the Stamp Act, merely 
refer to instruments not under seal. But see 6 C. B. 700, n. An 
agreement to enlarge the time for performing another agreement 
requires a new stamp, where the former one required to be stamped ; 
Bacon v. Simpson^ 3 M. ^ W. 7ft. 

An instrument, operating as an attornment only, requires no 
stamp ; Doe v. Edward^ 5 Ad. E. 95 ; Doe v. Smithy 8 Ad. E. 
255. So a mere acknowledgment. Thus in an action against an 
attorney, the plaintiff gave in evidence the following unstamped 
letter : — “ I have this day received a bill of exchange for 50/., which 
I hold as your attorney, to recover the value on from tlie respective 
parties, or to make sucli other arrangement for yonr benefit as mav 
appear to mo in my professional capacity reasonable and proper ; 
held, that this letter was a mere acknowledgment of the duty which 
tho party took upon himself to ])erform, and that it therefore re- 

3 uired no staraj) ; Lanifdon v. IVihon^ 7 B. (. \ CidO (n) ; Mullett v. 

Jiitchinson^ 7 B. C\ 639 ; De PorqKct v. PctgCy 15 Q. B. 1073. 
So a memorandum, “ I acknowledge that you have for my accom- 
modation, accepted a bill for, &c., and 1 will provide for the same 
when due;’’ Notlay v. TVehh^ 5 C. B. 834, So an unstamped memo- 
randum was allowed to be put in to show the assent of one of the 
parties to a departure from the terms of a previous agreement, which 
was itself duly stamped ; Marshall v. Powell, 9 Q. B. 779. So an 
acknowledgment by the defendant of the deposit of goods with him 
requires no stamp, though given in evidence in an action against him 
for not redelivering them; Blackwall y. M'^Naxiyhtan, 1 Q. B. 127.. 

Borrowed of A., 100/. for one or two months. Cheque for 100/. on 
— bank ; ” held an acknowledgment only, and not an agreement or 
promissorv note ; Ilyne v. Doivdney, L. J. {Q. B.) 278. But an 
acknowledgment signed by the defendant, that he holds the land as 
tenant to the plaintiff on certain terms, cannot be put in evidence by 
the defendant to show that a notice to quit was irregular, unless it 
be stamped as an agreement, or as evidence of one ; Doe v. Frankis, 
11 Ad. 5' E. 792. A broker’s note of a purchase of shares, sent to his 
principal, requires no stamp ; Tomkins v. Savory, 9 B. ( 7 . 704. 

AppraisemenU 

By 55 Geo. 3, c. 184, schedule, part 1, an appraisement or valuation 
of any estate or effects, real or personal, heritable or movable or of 
any interest therein, or of the annual value thereof, or of any 
dilapidations, or of any repairs wanted, or of the materials or labour 
used, or to be used, in any buildings, or of any artificer’s work what- 
soever, must be stamped, where the amount of appraisement does not 
exceed 50/., — 2s. Oa . ; where it exceeds 50/. and does not exceed 
100/., — 5s, ; 100/, and not 200/., — lOs. ; 200/, and not 5001, — 15«, 
above 500/., — 1/. 
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Where nothing is referred but the mere value of goods and the 
repairs of a farm, and the valuation is -committed to writing, an 
appraisement stamp is required, and not an award stamp ; Leeds v. 
Burrows^ 12 Bast^ 1. It seems that the words “ appraisement or 
valuation ” do not extend to such as are made merely for the private 
information of parties, but to such only as are intended to be binding 
between them; jithinson v. Bell^ o iLf. 243; Luckson v. Stopherd^ 
2 C. J/. 361 ; Collins v. Collins^ 26 Beav, 30G, 

wards. 

By 55 Geo. 3, c. 184, schedule, part 1, an award must bo stamped 
with a 1/. los, stamp, and there is a further duty if it contains 2160 
words. 

The appointment of an umpire, made in writing by two arbitrators, 
requires no stamp ; lloutledtje v. Thornton^ 4 Taunt, 704. An agree- 
ment stamp is not necessary to aii arbitration bond which, besides 
the usual covenants, contains an agreement as to the pa 3 'ment of 
costs; lie JVimshoronf/hy 2 Ch(tty\s livp, 40. A paper drawn up by 
a person appointed by two parties to ascertain the amount of aii 
account requires an award stamp ; Jehh v. 3T Kcirna n y Mood, M, 
340. But not if the account is not intended to bind them ; Goodyear 
V. SimpsoHy 15 M, W, 16. Nor does a certificato by a referee, 
agreed on at the trial, as to the amount at which a verdict, taken at 
the trial, is to stand; Salter v. YeateSy 5 Bowl, 201 ; and see Tomes 
V. llawkesy 10 A, B, 32. An award of land by commissioners of 
inelosure only requires an award stamp and not an ad valorem stamp,, 
as on a sale ; Doe v. TrestoHy 1 IK C\ 302. 

Banker Sy — drafts or orders on. 

By 55 Geo. 3, c. 184, schedule, part 1, amended hj^ 0 G'eo. 4, c. 40,. 
s. 1 by all drafts or orders for the payment of any sum of money to the 
bearer on deniundy and drawn upon any banker or person acting as a 
banker, who resided or transacted the business of a banker within 
lifteen miles of tho place where such drafts or orders were issued 
(provided such place be specified in such drafts or orders, and pro- 
vided the same bears date ou or before tlie day on which tho same is 
issued, and provided the same does not direct the payment to be made 
by bills or promissory notes), were exempted from stamp duty. But 
this exemption is now repealed (since 24tli May, 1858) by tlie act 21 
& 22 Viet. 0. 20. 

By 16 & 17 Viet. c. 50, schedule, the diit}*^ on a draft or order for 
payment of any sum of money to the bearer or to order ou demand, is 
one penny. The stamp, denoting the dut^*^, may be impressed on the 
paper or attached by an adhesive stamp ; sect, 3. 

By 17 & 18 Viet, c. 83, sect. 0, drafts on bankers may be drawn 
without any restraint as to amount. 

By sect, 10, adUiesive^ receipt stamps may be used for drafts payable 
to bearer or order, and e converso. Since the exemption of bankers* 
cheques or drafts has been repealed, the x)rovisiou8 against ciroulating 
them beyond fifteen miles, 4&c., contained in 17 & 18 Viet. o. 83, have 
become nugatory. The statute 21 & 22 Viet. c. 20, imposing a stamp 
of one penny upon a certain class of drafts that had been excepted out 
of the 16 & 17 Viet. c. 59, does not comprise all the instruments 
which were within the 16 & 17 Viet. o. 50, but only drafts or orders 
payable to bearer on demand, and it is with reference to these only 

Q 3 
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that the provisions and penalties contained in or imposed by the 
55 Geo. 3, c, 184, apply. Therefore a draft payable to order given on 
the 3rd of October, but dated the 4th of October, is not rendered 
void by being thus post-dated ; Whistler v. Forster ^ 14 C, B, N. S* 
248; 32 i. J. {C. I\) 161. 

By 23 Viet. c. 15 (passed 3rd April, 1860), all bills, receipts, or orders 
for payment by a banker, or person acting as such, of any money, 
though not made payable to hearer or order and whether delivered 
to payee or not, and all writings entitling a person to payment by a 
banker of any money, whether the person be named therein or not, or 
whether delivered to him or not, shall be deemed tp be bills, drafts, 
or orders for payment chargeable with stamp duty as if made pay- 
able to bearer or order. Proviso, that any one writing directing 
pavment of sums to different persons shall be charged as one order 
only. Drafts between bankers for clearance only and for some other 
purposes specified in the act, are exempt from it. 

A draft payable generally is payable on demand ; Whiieloch v. 

Underwood^ 2 B, cV iJ. 157. 


Bills of Bxchange, 

By 17 & 18 Viet. c. 83 (amended bv 23 Viet. c. 15), the following 
stamps are imposed on bills of exchange throughout the United 
Kingdom ; — 

Inland bills.'] Inland Bill of Exchange, Draft, or Order for payment 
to the bearer, or to order, at any time otherwise than on demand, of 
any sum of money. 

Duty. 

£ s, d* 


Not exceeding . . . . 

• • • • 

bl. 

. . 0 

0 

1 

Exceeding 

. 5/, and not exceeding 

10/. 

. . 0 

0 

2 


10/. 

9 9 

25/. 

. , 0 

0 

3 


25/. 

9 9 

50/. 

. . 0 

0 

6 

? } 

50/. 

99 

75/. 

. . 0 

0 

9 

> j 

75/. ,, 

99 

100/. 

. . 0 

1 

0 

79 

100/. „ 

99 

200/. 

. . 0 

2 

0 


200/. 

99 

300/. 

. . 0 

3 

0 

9 > 

300/. „ 


400/. 

• . 0 

4 

0 

9 f 

400/. „ 

99 

500/. 

. . 0 

5 

0 

99 

500/, ,, 

99 

750/. 

. . 0 

7 

G 

99 

750/. „ 

99 

1000/. 

. . 0 

10 

0 

99 

1000/. „ 

99 

1500/. 

. . 0 

15 

0 

9 9 

1500/. „ 

99 

2000/. 

. • 1 

0 

0 


2000/. „ 

99 

3000/. 

. . 1 

10 

0 

99 

3000/. „ 

99 

4000/. 

2 

0 

0 

99 

4000/. and upwards — for 
1000/. or part of lOCO/. 

ever}'- 

. ^ * 

• . 0 

10 

0 


The above act came into force on 10th October, 1854 ; it professes 
to repeal the old duties, but leaves unrepealed the general provisions 
and directions of previous acts not inconsistent with the new act. 
The following directions are contained in the old aot, 55 Geo. 3, c. 
184 

Inland bills, drafts, or orders for the payment of any sum of money, 
though not made payable to the bearer or to order, if the same shall 



Siamjis* 


131 


be delivered to the payee or some person on his behalf, have the same 
duty as on a bill of exchange for the like sum payable to bearer or 
order. 

Inland bills, drafts, or orders for the payment of any sum of money 
weekly, monthly, or at any other stated periods, if made payable to 
the bearer or to order, or if delivered to the payee or some person on 
his behalf, where the total amount of the money thereby made pay- 
able shall be sx^ecified therein, or can bo ascertained therefrom, bear 
the same duty as on a bill payable to bearer or order on demand, for 
a sum equal to such total amount. And where the total amount of 
the money thereby made payable shall be indefinite, the same duty as 
on a bill, on demand, for the sum therein expressed only. 

And the following instrument shall bo deemed and taken to be 
inland bills, drafts, or orders for the payment of money within the 
intent and meaning of this schedule ; viz. — 

All drafts or orders for the payment of any sum of money by a bill 
or promissory note, or for the delivery of any such bill or note in pay- 
ment or satisfaction of any sum of money, wlicre such drafts or orders 
shall reexuire a payment or delivery to be made to the bearer, or to 
order, or shall bo delivered to the x>ayeo, or some X'^rsou on his 
behalf. 

All receipts given by any banker or other person for money re- 
ceived, which sliall entitle the person money, or the 

hearer of such receipts, to receive the like sum from any third 
person. 

And all bills, drafts, or orders for the payment of any sum of 
inone}’ out of any x^articular fund which may or may not be available, 
or upon any condition or contingency which may or may not be per- 
formed or happen if the same shall bo made payable to the bearer or 
to order, or if the same shall be delivered to the x^^'^yee, or some x>crson 
on his belialf. 

By 16 17 Viet. c. 59, schedule, the following instruments are to 

be deemed and taken to bo draits or orders within the intent and 
meaning of this act, and of any act or acts relating to tlic stamp 
duties on bills of exchange, drafts, or orders, and are to be chargeable 
with the stamx) duties imposed by that act, or any sucli act or acts, 
— all documents or writings usually termed letters of credit, or whereby 
any person to whom any such document or writing is or is intended 
to be delivered or sent shall be entitled, or be intended to be entitled 
to have credit with, or to draw upon any other person for, or to 
receive from such other person any sum of money therein mentioned. 

What are hills y tvithin the schedule of do Geo. 3, c, 184.] It 
was the object in framing the above X) revision to treat as promissory 
notes and bills of exchange, and to subject to stamp duty, such 
iostruments as being payable on a contingency or out of a particular 
fund could not in strictness fall under that denomination ; Lord 
Ellenborough, C. J. ; Firhanh v. Jielly 1 B. A. 36. In that case a 
letter in these terms: “Messrs. B. and 11., — When the mahogany, 
per llegent, is sold, you will please pay over to Messrs. P, H. and 
W. fifteen hundred pounds, in such bills as you receive from the said 
sale. (Signed) S. M.” which was stamped with an agreement stamp, 
and upon receipt of which Messrs. B. and H. wrote, promising to 
obey the directions in it, was rejected as evidence of a payment by 
the orders of S. M. In Jones v. SimpsoHy 2 B. C. 318, an order 
to 8211 certain goods, which were stated to be of about the value of 
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2000^.9 and to pay the proceeds, was held not to be liable to a bill 
stamp, because there was no sum mentioned on which the duty could 
attach. In Hutchinson v. lleyicorth^ 9 Ad, 375, a lette? 

directing certain persons to pay one half of the remainder of the 
proceeds ot certain shipments, provided the same should not exceed 
the sum of 5000/., the court expressed an opinion that a stamp was 
required, as far as the amount was concerned, but as the document 
was not intended to be delivered to the payee, but to be retained by 
the party paying the money, it was held that it could be put in 
evidence unstamped. Where there was an authority by W. to S. to 
pay to the order of W. G-. 0000/., deducting the amount from the 
quarterly accounts, for goods supplied by W. to S., upon receipt of 
which S. wrote to the payee undertaking to make the payment, it 
was held that these documents amounted to an agreement, and might 
be given in evidence without a bill stamp ; llainilton v. Spottis - 
tcoode^ 4 Ex, 200. Where the managing director of an assurance 
company wrote and signed this letter directed to the cashier: “ Fifty- 
three days after date credit Messrs. P. and Co. or order with the sum 
of 500/., claimed ])er Cleopatra, in cash on account of the corpora^ 
tion,” it was held that this was a bill of exchange ; Eddhoyi v. 
Collintjridfje^ 9 V, Ji, 570. In Diplock v. Hammondy 2 Sm, Oiff, 141, 
the following note, addressed by A. to 1>. : “I hereby authorise you 
to pay to C. the sum of 305/., being the amount of my contract,” was 
held to amount to an assignment of a debt, and not to require a stamp 
as an order for the payment of money. 

Foreign hills, By 17 & 18 Viet. c. 83, amended by 23 Viet. c. 15, 
a foreign bill or bill of exchange drawn in, but payable out of, the 
United Kingdom, if drawn singly or otherwise than in a set of three 
or more, bears the same duty as an inland bill of the same amount 
and tonour. 

If drawn in sets of three or more, then for every bill of each set 

Where the sum thereby payable shall £ s, d, 

not exceed . . . . 25/. .,0 0 1 

Fxoceding 25/., but not exceeding 50/. . , 0 0 2 

,, 50/. ,, „ 75/. ..0 0 3 

„ 70/. ,, „ 100/. ..0 0 4 

The rest of the table of duties may be deduced from that on inland 
bills, the duty being in each case exactly one-third of the duty on 
inland bills. A foreign bill drawn out of the United Kingdom, and pay- 
able within it, is to pay the same duty as an inland bill. A foreign 
bill drawn out and payable out of the United Kingdom, but indorsed 
or negotiated within it, bears the same duty as a foreign bill drawn 
within the United Kingdom and payable out of the United Kingdom. 

By sections 3 and 4 of the act, the duties made payable in respect 
of bills of exchange drawn out of the United Kingdom, shall attach 
and be payable upon nil such bills as shall be paid, indorsed, trans- 
ferred, or otherwise negotiated within the United Kingdom, where- 
soever the same may be p^able, and these duties are to be denoted 
by adhesive stamps (23 Viet. o. 15, s. 13), to be provided by tho 
Commissioners of Inland Revenue for that purpose, and every bill 
which shall purport to be drawn at any place out of the United 
Kingdom shall, for the purposes of the act, be deemed to be a foreign 
bill, though in fact drawn within the United Kingdom. 
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By section 6 the holder of a bill dra^vn out of the United Kingdom 
is directed before negotiating it to aflix an adhesive stamp thereon 
denoting the proper duty, and it is enacted that the person who shall 
indorse, transfer, or negotiate such bill shall, before he parts with it, 
cancel the stamp so affixed by writing thereon his name or that of 
his firm, and the day and year of doing so. In default of this being 
done, the bill is not to be available in the hands of any person who 
shall afterwards receive it. Inl^oolet/y. Urown^ 31 Z. J, P.) 134, 
it was hel^hat the duty of cancelling the stamp affixed to a foreign 
bill is equmly imposed both on the transferor and the transferee, iiy 
the previous act, 10 & 17 Viet. c. 59, letters of credit, whether in 
sets or not, sent by persons in the United Kingdom to persons abroad 
authorising drafts on the United Kingdom, are exempted from the 
duties on drafts or orders. 

Before the last Stamp Acts it was held that a bill sketched out and 
accepted here, and transmitted to a person abroad for his signature 
as drawer, is a foreign bill, and does not require an English stamp ; 
Boehm v. Camphelly Goto. 56. So a bill drawn in England on a 
person abroad, and accepted by him payable in England, was held to 
be an inland bill, and must be stamped as such ; Amnar v. Clark^ 2 
a. 3f. P. 4G8. 

By stat. 19 & 20 Viet. c. 97, s. 7, every bill or note drawn in the 
United Kingdom or the adjoining islands (Man, Guernsey, &c,), and 
made payable in or drawn on a person resident in the said United 
Kingdom or islands, is to be deemed an inland bill ; but this is not 
to atfect the former stamp duty thereon. 

By 27 & 28 Viet. c. 50 (passed the 25th of July, 1864), s. 2, any bill 
of exchange payable on demand, which shall be indorsed out of the 
United Kingdom, or purport to be so indorsed, wheresoever the same 
may have been drawn, shall, for the purpose or charging the stamp 
duty thereon, be deemed to be a foreign bill of exchange, but shaft 
be chargeable with the same amount of stamp duty,as an inland bill 
of exchange for the payment of money otherwise than on demand, 
according to the amount thereby made payable, and the provisions, 
regulations, and penalties contained in 17 & 18 Viet. c. 83, s. 5, are 
to be deemed to apply to any such bill so indorsed, or purporting to 
be indorsed as aforesaid, as if the same were a bill drawn out of the 
United Kingdom. 

Stamp on rc-issued hilL^ A bill payable to the drawer's order, 
and taken up by him, may be re-issued without a fresh stamp, 
unless this would have the eftect of rendering any of the indorsors 
liable to an action ; Callow v. Lawrence^ 3 A/. S. 97 ; Hubbard v. 
Jackson j 4 Bing. 390. Where the bill is an accommodation bill, it 
would seem that it can only bo re-issued with the consent of the 
acceptor, and therefore would require a fresh stamp ; Knell v. Parr,, 
13 C. B. 909, 22 Z. J. (C. P.) 253. But a bill payable to the order 
of a third person, indorsed by him and taken up by the drawer, cannot 
be re-issued by him, for it would wrongfully charge the payee ; Beck 
V. Jtobleg, 1 U. Bl. 89 (n). 

What alteration of a bill requires a new stamp,] If a bill or note 
is altered in a material part by the consent of aft parties, after it has 
been once issued, it requires a new stamp ; Bagl. on Bills, 89, dth 
ed. ; see Downes y. Bichardson, b B. ^ A. 680. 

An alteration in the date of a bill payable after date ( Wilson v. 
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Justice^ Peake^ Add. Ca. 96 ; Outhwaite v. Luntleyy 4 Camp. 179), 
or by inserting words rendering a bill or note negotiable, which was 
not BO originally {Kershaw v. Cox^ 3 Ksp, 246), or in the considera- 
tion {Knill V. Williams y 10 JSasty 437) — are material alterations, 
and require re-stamping. So, where the drawer without the consent 
of the acceptor added the words ‘‘ payable at Mr. B.’s, C. Street,^ to 
the acceptance, this alteration W’as held to be material ; Cowie v. 
Hahally B. ^ A. 197. And a [Similar alteration has been held to 
be material since the statute 1 & 2 Geo. 4, c. 78 ; for the^ght of an 
indorsee to sue his indorser would, according to the Stored bill, 
be complete upon default made at the banker's and notice thereof ; 
whereas, in truth, the acceptor, not having in reality undertaken to 
pe^ there, would have committed no default by such* non-payment ; 
Macinimh v. Hay don y lly. Mood. 3()2 ; see Mar son v. Petity 1 
Camp. 82 (n). 

If the alteration be merely the correction of a mistake in further- 
ance of the original intent of the parties, as inserting the words “ or 
order " in a bill intended to be negotiable, it will not require a new 
stamp ; Byrorn v. ThompsoUy W Ad. E.3\. So a mistake in the 
date may be corrected ; Bruit v. Picardy lly, Mood. 37 ; see Hutchins 
V. Scotty 2 M. <§• W. 809. 

The subject of altering bills and notes ’will be further treated of 
under the head of Actions on Bilhy to which it more properly belongs ; 
for, as above stated, the alteration of such an instrument, without 
consent, affects its validity without reference to the Stamp Acts. If 
made after issue or negotiation, even with consent, the bill is vitiated 
for want of a new stamp, for it is, in effect, substituting a new bill, 
and using a stamp already used for the old one. See 1 Annoy st. 2, 
0. 22, ss. 2, 3. 

What is such an issuimf as to render an alteration fatal.'] A bill is 
primd facie considered as issued as soon as it is i)assod away by the 
drawer or accepted by the drawee, and not before ; Bayley on Billsy 
93, 4th cd. An exchange of acceptances is an issuing ; Cardwell v. 
Martin y 9 Easty 190 ; but a bill is not issued so as to make an altera- 
tion fatal, until it is in the bands of a person entitled to make a claim 
thereon ; Downes v. Richardson y 5 B. A. 674 ; Tarleton v. 
Shinylery 7 C. B. 812. 

The onus of proving that the alteration was made before negotiation 
lies upon the J^arty siiiug on it; Johnson y. Duke of Marlborough y 
2 Stark. 314 ; Henman v, Dickinson y 0 Biny. 183. And where the 
alteration is visible, it cannot be Iclt to the jury to say, on the mere 
inspection without further evidence, whether it was made at or after 
the original making of the bill ; Knight y. ClementSy 8 Ad. ^ E. 215 ; 
and Bishoj) v. Chambrey Mood. M. 116, there explained ; Clifford 
V. Parked' y 2 M. G. 909, Where there was an alteration by 
consent in a bill drawn abroad to which no stamp was necessary 
it was held to lie on the part}^ who objected to the want of a stamp 
to show that it was altered in England; Hamelin v. Brucky 
9 Q. B. 306. 

Bills of Lading. 

Bills of lading for goods, merchandise, or effects to be exported or 
carried coastwise, require a 3d. stamp in Great Britain and Ireland, 
by Act 5 & 6 Viet. co. 79, 82, 
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The ad valoi'cm scale of duties under 55 Goo. 3, c. 184, is altered 
by 13 & 14 Viet. c. 97. In the common money bonds the duty is 
one-eighth per cent.^ and the scale rises by 50Z. at a time, till it 
reaches 300/., after which it rises by 100/. at each step ; see Chitty^ 
Laws, 122 /ed. 1850). The above applies only to bonds for 
payment of a “ definite and certain sum of money.’^ 

Where the bond is for payment of future advances, or a sum to 
become due on an account current with or without past advances, 
then if the ultimate amount secured is limited, tlio duty is as on a 
bond for the maximum amount. Where there is no such limit, the 
duty is to be of the amount of the penalty, if there be one ; or if no 
penalty, then the bond is to bo available only for the amount covered 
by the stamp used. 

Although many of the provisions and directions ofithe former acts 
of parliament remain in force, yet the alterations contained in the 
schedule of the last act are so numerous, that it has not been thought 
worth while to retain the decisions on the old acts, which can no 
longer be relied upon as safe guides to the exposition of the present 
law. 

An assignment of such a bond as above, where the principal does 
not exceed 1400/., bears the same duty as the bond itself. Where 
it exceeds that sum, the duty is 1/. 15^., together with progressive 
duty. 

The transfers of the bonds of public companies, given as securities 
for money borrowed under acts of parliament, are exempted from 
duty, if quadruple duty was paid on the issuing of them. 16 & 17 
Viet. c. 59, s. 11. 

Cognovit. 

A cognovit requires no stamp, for it is a mere acknowledgment of 
an account, unless matter of agreement be contained in it ; as if it 
contains an agreement to take the debt by instalments; Ames v. 
Hill, 2 B. <§• 1\ 150; Ueardon v. Swahy, 4 East, 188, An agree- 
ment to grant time, entered into at the same time on a separate 
paper, does not render an agreement stamp on the cognovit necessary ; 
Morley v. Hall, 2 DowL P. <7. 494. 

Conveyance. 

By 55 Geo. 3, c. 184, as amended by 13 & 14 Viet. c. 97, ad valot*e^H 
duties are imposed on every grant, disposition, lease, assignment, 
transfer, release, renunciation, or other conveyance on the sale of 
lands, tmements, annuities, or other propei'ty real or personal, or <Jf 
any right, title, interest, or maim in, to, or upon any such property ; 
that is, on the principal or only deed, instrument, or writing whereby 
the lands or things sold are conveyed or vested in the purchaser, an 
ad valorem duty after the rate of half-a-crown if the purchase-money 
does not exceed 25/. ; 5s. if not exceeding 50/. ; 7s. iSd. if not exceed- 
ing 75/. ; lOs. if not exceeding 100/. : and so on at the rate of 10^. 
for every 100/., ascending by half-crowns till the purchase-money 
amounts to 600/., and then by 10s. at each step. See Chitty, Stamp 
Laws, p. 35, ed. 1850. ^ 
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In order to be liable to this duty there must be a conveyance^ on a 
sale^ of real or personal property^ and the true consideration must be 
set forth at length in the conveyance. The directions and exemp- 
tions from these duties are enumerated in the schedule of 55 Geo. 3, 
c. 184. There is also a progressive duty on the quantity of words ; 
post^ p. 144. 

It was held under the old act, 55 Geo. 3, c. 184, that conveyances 
between English subjects of lands abroad {ejj. Australia), executed 
in England, must be stamped, although some of the directions in the 
schedule of 55 Geo, 3, c. 184, are expressly confined to ladds in this 
country ; in re Wriyht^ 11 llx. 458. The late act seems to make 
no difierence in this respect. 

The following decisions (partly under the old act) seem still ap- 
plicable. All equitable conveyance, inoperative at law, is not charge- 
able under this head ; Wllnioi v. Wilkinson^ (5 B, C'. 506. So an 
agreement for the sale of a bed of coals, without any legal transfer of 
the freehold, r§(pnres no conveyance stamp ; Philips v. 3£orriso7i^ 
12 Jl/. JV, 710. There must he a sale for money [or for stock or 
securities, public or private] ; Coates v. Perry ^ 3 B. B, 48. If 
for stock, &c., the mode of valuation is pointed out by the act 13 & 
14 Viet. c. 97. The sale of a chose in action, as of a judgment debt 
(IVarren v. Hoive^ 2 7/, cS* C\ 281), or interest in a partnership 
{Belcher v. 6 B, C, 23-1), lias been ruled to be not liable to 

the ad valorem duty ; but in Caldwell v. Dawson^ 5 Bx, 1, an 
assignment of a policy by way of mortgage was held within the title 
** mortgage in the schedule, and the ruling in Warren v. Howe 
was doubted ; and in Horsfall v. Hey^ 2 Bx, 778, a written sale of 
fixtures was held to bo a conveyance of jiroperty requiring the ad 
valorem stamp. If the deed of conveyance contains other matter not 
incident to the sale or conveyance, it rec^uires an additional stamp 
adapted to the added matter ; but 'where the transfer of railway 
shares contained a covenant to abide by the rules of the company, 
which covenant was required in all transfers, it was held that no 
additional stamp was necessary beyond the ad valorem stamp ; 
Wolseley v. CW, 2 Q. B, 321. By 16 & 17 Viet. c. 59, s. 14, 
transfers of bonds or mortgages given by i>ublio companies under act 
of parliament are exempt from duty, if originally stamped with 
treble duty over and above the single duty. A certificate of the 
transfer and acceptance of shares in a mine, signed by both parties, 
may bo received as an admission of the existence of a transfer without 
a transfer stamp ; fPoll v. Lee^ 4 Bx. 230. A partition is not a sale 
within the Stamp Acts ; Henniker v. Henniker^ \ B, ^ B. 54. 

An assignment of any property, real or personal, not otherwise 
charged or exempted from stamp duty, is to bear a stamp of 1/. 15s. 
as well as progressive duty. 

As to conveyances in consideration of an annuity or rent charge, 
or for several valuable considerationjjL see 16 & 17 Viet. o. 63, 
schedule ; and 17 & 18 Viet. c. 83, s. lu, and schedule. 

Copy. 

By 55 Geo. 3, c. 184, a copy attested to be a true copy, or in any 
manner authenticated or declared a true copy, or made to be given in 
evidence as a true copy, of any agreement, contract, bond, deed, or 
instrument of conveyance, or other deed, together with a schedule or 
indorsement, if made for the security or use of a party or claimant 
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under it, requires the same duty as the original ; if for a person not 
a party, or taking under it, a Is. stamp with progressive duty. 

An examined copy of a deed produced by a witness at a trial to 
prove the original, which the opposite party refuses to produce, 
requires no stamp ; Braytinvayte v. Hitchcock^ 10 M. W. 494. 
Copies of court rolls need not be stamped. 

A certified copy of, or extract from, a register of birth, baptism, 
marriage, death, or Wrial, is to bear a stamp, to be paid by the 
person requiring the copy ; and the stamp is to bo cancelled at the 
time of delivery ; 23 Viot. c. lo, sect. 9. 

Cost^Book Mines — transfer of shares in. 

15}’ 23 A"ict. c. lo, any note, instrument, or writing requesting or 
authorising the purser or other oiUcer of a mining company conducted 
on the “ cost-book system,” to enter or register any transfer of any 
share or shares or part of a share in any mine, or any notice to such 
purser, &c., of such transfer, i)d. And by sect. 11 of this act, the 
person who writes or signs any such note, instrument, or writing, or 
shall give such notice as above, shall affix an adhesive stamp thereta 
to denote the duty, and shall cancel and obliterate the same by 
writing on it his name, or the name of his firm or principal, or initials 
thereof, and the date of the day and year on which he shall so write 
the same. Ibid. s. 9. 

The cost- book mine companies referred to in this act are certain 
unregistered companies or partnerships, now chiefly to bo found in. 
Cornwall and Devon. Such companies elsewhere are no longer 
exempted from registration under the later Joint-Stock Companies 
Acts. AVhether the company be such a cost-book company is a 
question of fact, and not a matter of law. See ante^ p. 75. As to 
what constitutes sucli a company, see the Introductory Notice to Pro-- 
eedure of the Stamiary Courts ed. 1856, and Collier on Mines^ ch. 3^ 
2nd ed. The WTitten request, or notice mentioned in the above act, 
is the usual (but not the only) form of transfer of shares in such a 
mine. Sec Toll v. Lce^ 4 Bx. 230, cited antCy p, 136, where the 
mine was, in fact, a cost-book mine. 

Counterpart. 

By 13 & 14 Viet. c. 97, and 16 & 17 Viet. 59, s. 12, a counterpart 
or duplicate of any instrument chargeable with an^ stamp duty shall 
pay the like duty {including progressive duty) as the original, 
wherever such duty {exclusive of progressive duty) is less than 5^. 
AVhere the duty amounts to 5s. or more, the counterpart is to be 
charged 5s. together with a progressive duty of 2s. hd. on every 
additional 1080 words after the first 1080, if the whole contains 2160 
or upwards. See also 17 & 18 Viot. c. 83, s. 15. 

Covenant. 

By 13 & 14 Viet. c. 97, a new title of covenant is introduced in the 
schedule. A separate deed of covenant made on a sale or mortgage 
of real property, or right or interest therein (not being a deed charge- 
able as a conveyance)^ for the conveyance, surrender, or release of it, 
or for title, further assurance, production of title deeds, &c«, shall pay 
a duty of 10s. where the ad valorem duty on the consideration or 
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moHgage money exceeds 10s. ; and a i>rogressive duty, calculated as 
under the title Progressive duty^ post^ p. 144. Where the ad x^alorem 
duty does not exceed 10s., then a duty equal to the ad valorem duty 
is payable. 

A covenant for payment of money, or transfer of shares in public 
funds, or the stock of any company gr cor 2 )oration, in cases where a 
mortgage for the like purpose would be chargeable with an ad 
valorem duty exceeding 11. 15s. ; — or for payment of an annuity or 
periodical sums, where a bond for like purpose would be chargeable 
with “any such duty;” — is to be charged with the same duty 
respectively as on a mortgage or bond for like purpose tq|fether with 
the progressive duty. 

Provisions are added, so as to prevent such a covenant from being 
charged where the ad valorem duty is already chargeable in another 
shape in respect of the transaction. 

Declaration of Trust. 

A declaration of trust, if not by deed, or of or concerning any pro- 
perty real or personal, not otherwise charged, — 35*'. 


Deeds. 

A deed of any kind not otherwise charged, nor expressly exempted, 
requires a 3os. stamp, witli a progressive duty {post^ ]>. 144) on the 
number of words above 1080, if the whole number aniounts to 21(50. 

An agreement under seal for a lease requires a 35s. stamp; for it is 
neither chargeable as a lease nor as an agreement not under seal. 
Clayton v. liurtetishato, 5 1>. C. 41. A deed, indorsed on another 
deed, as a further security for advances to bo made under the first 
deed, was held exempted by 48 Geo. 3, c. 149, from the ad valorem 
duty, the first deed being stamped with an ad valorem staynii. 
Ilohinson v. Macdonnelly 5 31. Jj* S. 228. A conveyance by debtors 
to trustees in trust to sell and with the proceeds to discharge, first, 
debts due to the trustees and then debts due to other creditors, with 
a resulting trust for the original debtors, does not require an 
ad valorem stam^) as upon a sale or mortgage under 55 Geo. 3, 
o. 184. Coates v. Perry ^ 3 B. <5(* B. 48. Sanh. a licence to use 
a patent though under seal, does not require a stump ; Chanter v. 
Johnson^ 14 M. *Sr 408, 

The progressive duty is now lowered and difierently charged under 
13 & 14 Yiot. 0 . 97. See postj p. 144. 

Delivery Order and Doclc JVarrant. 

By 23 Viot. 15, any writing or document, commonly called a 
delivery order, or by whatever name designated, entitling or meant to 
entitle "a person or his assigns or holder to the delivery of goods, wares, 
or merchandise, of the value of 40^. or upwards, lying in any dock, 
or port, or warehouse where goods are stored or deposited on rent or 
hire, or on any wharf, the doonment being signed by or on behalf of 
the owner of the goods, &c., is to bear a stamp of Id. on the sale or 
transfer of the property therein. 

Any warrant or document, commonly called a dock warrant, or 
other writing or document, which shall evidence the title of any 
person therein^named, or his assigns, or the holder, to the property 
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in any goods, &c., lying in any dock or warehouse or any wharf, such 
writing or document being signed or witnessed by or on behalf of the 
company or person in who^se custody such goods, &g,, may be, is to 
bear a stamp of 3d. 

Receipts given by inland carriers for goods delivered by them are 
exempted. 

The stamps on the above may be impressed or adhesive. If the 
latter, they are to be cancelled by writing the name or initials 
and the date of writing them, in the manner prescribed by 23 Viot. 
c. 15, s. 9. 


Foreign Instruments. 

If a stamp is necessary to render an instrument valid in one of 
the British colonies, it has been held that it cannot be received in 
evidence without that stamp hero ; Clegg v. Lovg^ 3 Camp. 1G7 ; 
Alves V. Hodgson^ 7 T. R. 241. So where a foreign contract is void 
for want of a foreign stamp, it will also be void in this country; 
Bristow V. Sccqueville^ 5 Ex. 275. These cases do not decide that 
where a stamp is required by the revenue laws of a foreign state 
before a document can bo received in evidence there, it is inad- 
missible in this country, and as a general rule our courts do not take 
notice of foreign revenue laws ; therefore an unstamped receipt, 
given in France, will be evidence here, though the French law 
requires that it should be stamped ; James v. Catherwood^ 3 D. R. 
190, A deed, made in England to be carried into cfTcct abroad, 
must be stamped ; Stonelake v. Bahhy 5 Burr. 2073, But a con- 
tract made in a British ship at sea requires no stamp ; Ximenes v. 
Jaquesy 1 Esp. 311. 

Under 13 & 14 Viet. c. 97, s. 13, instruments executed abroad may 
be afterwards stamped in this country. 

By 1 & 2 Viet. c. 85, deeds and instruments, liable to a stamp duty 
in one part of tho United Kingdom, shall be valid and effectual, 
though stamped with stamps denoting a duty of equal or greater 
amount, payable in another part of the United Kingdom; provided 
the stamp be not specially appropriated on the face of it to another 
instrument. The stamps used in different parts of the United King- 
dom are now generally assimilated by 5 & 6 Viet. c. 82. 


Leases. 

The acts now in force for regulating tho stamp duty on leases are 
55 Geo, 3, c. 184; 13 & 14 Viet, c. 97; 17 & 18 Viet. c. 83; and 
24 & 25 Viet. c. 21. 

By 23 Viet. o. 15, agreements for leases are to be charged as leases 
if for a term not exceeding seven years ; and leases afterwards made 
in pursuance thereof are only charged a duty of 28. €)d. 

^ A lease of lands, tenements, and hereditaments, granted in con- 
sideration of a sum of money by way of line or premium without any 
yearly rent, or a rent under 20/., pays the same duty as a convey- 
ance on a sale for the same amount. Certain leases for lives, or 
determinable on lives, and leases for years not exceeding twenty-one 
years, by ecclesiastical corporations, are excepted, where the duty 
would amount to 35s. or upwards, by the act 13 & 1^ Viot. o. 97. 

By 17 & 18 Viet. c. 83, schedule, a lease of any lands, &o», for any 
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term exceeding thirty-five years, at a yearly rent with or without 
any fine or premium, is charged as follows : — 


- 



Term not 

Term ex- 




exceeding 

eeeding 




100 years. 

100 years. 




£ s. 

r/. 

£ s, d. 

: not exceeding 5/. . 


• • • 

..03 

0 

.060 

Exceeding 5/., not exceeding 10/. . 

..00 

0 

. 0 12 0 

„ 10/., 


15/. . 

..00 

0 

. 0 18 0 

,, 15/., ,, 


20/. . 

. . 0 12 

0 

.14 0 

M 20/., 

>> 

25/. . 

. . 0 15 

0 

. 1 10 0 

„ 2ol., 


50/. . 

. . 1 10 

0 

.300 

>> 50/., ,, 


75/. . 

..25 

0 

. 4 10 0 

,, i5/., ,, 


100/. . 

..30 

0 

.600 


And at the same rate for every 50/., or fraction of 50/., rent above 

100 /. 


Whero the consideration is a fine and also rent, then the lease is 
also charged on the line as upon a conveyance ; suprdy p. 135. 

A lease of lands, &o., at a yearly rent without any line or premium, 
is charged as follows, being 10s, per cent, on the rent: — 


£ s, (I, 

Where the 3 'early rent does not exceed 5/. ...... 0 0 6 

,, 10 / 0 10 

„ 15/ 0 10 

,, 20 / 0 2 0 

„ 25/ 0 2 6 

„ 50/ 0 5 0 

„ 75/ 0 10 0 

Where it exceeds 100/., then for every 

50/. or fraction of 50/ 050 

A lease of any kind not otherwise charged 115 0 


Leases, in consideration of a fine, and also rent, are charged with 
both the ad valorem duties above mentioned. The act also provides 
for duties on leases of mines, reserving the produce; leases with 
oom-rents, penal- rents, rents and tines on leases by co-tenants, &c. 

An assignment or surrender of a lease, not being on a sale or 
mortgage, is liable to the ad valorem duty on a similar lease ; but 
cannot exceed 1/. 15^. Where the surrender is expressly in con- 
sideration of a renewal a7id money, the ad valorem duty alone shall 
be charged. 

By 17 & 18 Viet. c. 83, sect. 23, leases for a less period than a 
year are charged with the same duty as a lease at a yearly rent of the 
same amount as the rent actually reserved. 

The progressive duty on words is charged on all the above leases, 
under 13 & 14 Viet. o. 97 ; post^ p. 144, 


JDecisims on lease stamps under 55 Geo. 3, c, 184.] QJhe Stamp Acta 
make no distinction between leases under seal, or in writing not 
sealed ; Doe v. Way, 1 2\ R, 735. 

An instrument purporting to grant a freehold lease, but which is 
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ineffectual for want of a seal, can only operate as an agreement, and 
therefore does not require a hase stamp; Stone v. Royers, 2 3/. ^ 
W. 443 ; see ante, p. 12G, under Agreement. A mere attorn- 
ment does not require a stamp ; Doe v. Edwards, 5 Ad. E. 95 ; 
Barry v. Goodman, 2 M. The stamp required* is 

regulated by the consideration (whether line or rent) expressed to be 
paid, and not by that which is actually paid. The mis-statement, 
though punishable, does not avoid it, or prevent it from being put in 
evidence ; Doe v, Leicis, 10 B. <S* C. G73. 

Where a lease contained a demise of two farms with two different 
haheiidnms and separate reservations of rents, and covenants some of 
which applied to one farm and some to another, one ad valorem stamp 
for the amount of both rents was held sufficient ; Blount v. Peannan, 
1 New Ca. 408 ; Parry v. Dearc, o Ad. PJ. 5 ol ; see also 
Schedule, tit. Lease or Tack, 13 & 14 Viet, c. 97. 

Where a lease refers to an expired lease for the covenants, the 
expired lease (stamped as such) is not “ a schedule, catalogue, or 
inventory requiring a stamp as such ; Strutt v. Robinson, 3 B. 
Ad. 395. When a lease, duly stamped as a lease, refers to the terms 
of an abandoned lease not stamped, the whole may be considered as 
one lease, and is admissible in evidence as such; Pearce v. Cheslyn, 
4 Ad. cS‘ E. 225, A lease containing an agreement to take the fixtures 
cannot be given in evidcnco without a lease stamp, though only used 
in an action for the value of the lixtures, and though it has an agree- 
ment stamp ; Carder v, Drakeford, 3 Taunt. 382. A lease con- 
taining a distinct agreement, not ancillary to the lease, requires 
stamps of both kinds; Lorelock v. P'ranklln, 8 Q. B. 371 ; 6 b.v^cr 
V, Coivliny, 7 Biny. 457. But where the lease contains covenants 
incident to the demise, such as an agreement, giving the lessee the 
option of purchasing tlio promises within a certain time, only 
a lease stamp is necessary; Worthington v. Warrington, 5 C. B. 
o3G. Where there was a parol lease to A., and an agreement 
at the end of it by a third person, B., to guarantee to the lessor the 
payment of moneys to become due from A. to him under the provisions 
of the lease, a lease stamp and also an agreement stamp were held 
necessarv, 13. not being a party to the rest of the instrument ; 
Wharton v. Walton, 7 Q. B. 474. 

0 A lease made by a landlord to a vendee of the party, to whom he 
has agreed to grant, must recite and bo charged upon the considera- 
tion paid on the sale to the vendee ; Atty .-General v. Brown, 3 
Ex. 662. Under 13 & 14 Viet. c. 97, it is liable to double duty; 
t. e., the duty as on a lease to the vendor, and the duty as on a sale 
by him to the vendee. 


Letter of Attorney. 

By 27 & 28 Viet. c. 56, s. 3, passed the 13th of May, 1864, in lieu 
of the stamp duties payable for or upon any letter or power of attorney 
for the receipt of dividends, or interest of any of the government or 
parliamentary stocks or funds, or of the stocks or funds of the Secre- 
tary of State in Council of India, or of India promissory notes, or 
registered promissory notes, the interest of which is payable by bills 
of exchange ^ the governments of India, Madras, or* Bombay re- 
spectively, or of the stocks, funds, or shares of or in any joint-stock 
company, or other company or society whose stocks or funds are divided 
into shares and transferable, the following duties are payable : 
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Where such letter or power of attorney shall be for the 

receipt of one payment only, the duty of 0 10 

Ai\d where the same shall be for continuous receipt, or for 

the receipt of more than one payment, the duty of ..050 

Jlortgoffe, 

The duties on mortgages are now regulated by lli & 14 Viet, 
c. 97. 

By tho schedule of that act, a mortgage of real or personal pro- 
perty to secure definite sums is subject to duties on the same scales as 
bonds, antc^ p. 135. If the sum secured be indefinite, the security 
is good only for tho amount covered by the stamp. An agreement 
accompanying a deposit of title deeds, by way of security, is a mort- 
gage within the act ; but an instrument made alto intuitu reciting a 
deposit is not within it; Pyle v. Partridyo^ 15 J/. §• IF*. 20; 
Fancourt v. Thorn^ 9 Q. B. 312. A memorandum of the deposit of 
goods with a contingent power of sale does not require a mortgage 
stamp; Be Attenhorouyh^ 11 Fx, 461. A pledge of goods, as a bill 
of lading, is not within it; Harris v. Birch, 9 3/, ^ W, 591, Mort- 
gages given to the trustees of building societies established under 
6 & 7 Will. 4, c. 32, are exempt from stamp dut}". 

Policies of Insurance* 

Alarinc Insurance,'^ The duties payable in respect of marine in- 
surances are now regulated by 3 & 4 Will, 4, c. 23 ; 7 Viet. c. 21, 
and 7 & 8 Viet, c. 21 ; and 27 & 28 Viet. c. 56. 

JL/ s» cf. 
0 0 3- 

0 0 6 
0 10 
0 2 0 
0 3 0 

0 4 0 

The above duties are payable where the amount insured does not 
‘ exceed 100/. If it exceeds 100/,, then it is paid on every 100/., and 
also on any fractional part of 100/. 

Where the policy is for mutual insurance without premium, then 
the duty on every 100/., and every fraofion of 100/., is 2s. 6^/. 

Alteratiofis.^] By 35 Geo. 3, c. 63, s. 13, Nothing in that act 
shall be construed to extend to prohibit the making of any alteration 
which may lawfully be made in the terms or conditions of any policy 
of insurance duly stamped after the same shall have been under- 
written ; or to require any additional stamp duty by reason of such 
alteration ; so that such alteration be made before notice of the de- 
termination of the risk originally insured, and the premium or con- 
sideration originally paid or contracted for exceed tlm rate of IO 5 ., 
per cent, on the sum insured ; and so that the thing^nsured shall 
remain the property of tho same person or persons ; and so that such 
alteration shall not prolong the term insured beyond the period 


Where the premium does not exceed 10s, per cent. . . . 

,, ,, ,, 20.9. per cent. . . . 

,, ,, „ 305. percent. . . . 

,, ,, ,, 40,9. per cent. . . . 

,, i ,, ,, 50s, per cent. . . . 

Where it exceeds .... oOs, cent. . . . 
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allowed by that act; and so that no additional or further sum shall bo 
insured by reason or means of such alteration.” 

A mere extension of the time of sailing is within the above clausei 
and the alteration requires no new stamp ; Kensinf/ton v. Inglis^ 8 
273; IWockelhank v. SitgruCy 1 B, Ad. 81. So a memo- 
randum waiving the warranty of sea-worthiness; JFeir v. Aberdeen^ 
2 B. A. 326, But where a policy on “a ship and outfit” was 
altered by inserting^** ship and goods,” it was held to require a new 
stamp, and to be void against the underwriters, though they had 
assented to the alteration ; J/iVl v. Batten^ 8 East 373. 

By 27 & 28 Viet. c. o(>, s. 1, passed the 2oth of July, 18(34, 
(after reciting that by 19 Geo. 2, c. 37, s. 4, it is prohibited to 
make ro-assurance, except in the cases therein mentioned,) it shall 
be lawful to make re-assurance upon any ship or vessel, or upon 
any goods, merchandize, or other property on board of any ship 
or vessel, or upon the freight of any ship or vessel, or upon any 
other interest in or relating to any ship or vessel which may 
lawfully be insured, and such re-assurance shall be deemed to be 
the assurance of interests which may lawfully be insured, within 
the meaning of the acts imposing stamp duties on policies of sea 
insurance : Provided always that if within three calendar months 
next after the termination of the risk on any policy of re-assurance 
application shall bo made to the Commissioners of Inland Revenue, 
and it shall be proved to their satisfaction that any such re-assurance 
as aforesaid has been made on tlio same x>roperty or interest and risk 
which shall have been previously assured to the same, or some greater 
amount, by one or more lawful and valid policy or policies existing 
at the time of making such rc-assurance, and duly stamped for 
denoting the full and proper duties chargeable thereon, it shall be 
lawful for the commissioners to make allowance for the stamp duty 
impressed on the policy of rc-assuranco in like manner as in the case 
of spoiled stamps in policies of insurance under 54 Geo. 3, c. 133, and 
the several provisions of that act, so far as they are applicable, are 
to he observed with respect to the allowance of stamps in policies of 
re- assurance. 

Eire Tlio duties are regulated by 55 Geo. 3, o. 184, 

and by 3 & 4 Will. 4, c. 23, s. 5. 

A policy of insurance of buildings, goods, &c,, or other property, 
made by a public company or other person licensed under 22 Geo. 3, 
c. 48, pays l5. ; for every such insurance made, renewed, or continued 
by such company or person, 3s. per cent, per annum ; and at the 
same rate for every fraction of lOOt insured, or fraction of a year. 
Separate insurances of agricultm’al produce, farm stock (live or dead), 
implements, or animals on a farm, are exempt from duty. The duty 
must be paid whether the insurance bo by a foreign company or an 
Etglish company ; 19 & 20 Viet. c. 22. 

When an insurance company reinsures with another company by 
way of guarantee, the duty of Is. on the policy, but no per-ceutage 
duty is payable ; Id, sect. 6. 

By 27 & 28 Viet. c. 18, ss. 9, 10, the duties in respect to ‘‘Stock in 
Trade,” arc reduced, on and after the 25th of June, 1864, to Is. 8d. 
per centum per^nnum. 

Life Insiirance,“] These duties are now regulated by the schedule 
of 16 & 17 Viet, c. 59, and c. 63. The duty is 8d, for every 60/. or 
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fraotion of 50?., where the sum insured does not exceed 500?. ; Is. for 
every 100?., or fraction of 100?., where the sum does not exceed 
1000?.; ,10». for every 1000?., or fraction of 1000?., where the sum 
exceeds 1000?. 


Progressive Duty. 

This is a new head in 13.& 14 Viet. c. 97, where it is used to 
signify the duty on the quantity of words, andonot the ad valorem 
progressive duty. Where any deed or instrument chargeable by this 
or any other act with duty, togetlier with a schedule, receipt, or other 
matter put or indorsed on it, or annexed to it, contains 2160 words 
or more, then for every 1080 words after the first 1080, there shall be 
charged as follows : — 

An instrument, chargeable with an ad valorem duty not exceeding 
10.9., shall bo charged with a progressive dut}^ of equal amount. 

In every other case, a further progressive duty of 10s. ; except 
where any other progressive duty is expressly charged by the schedule 
of that act. 

This progressive duty docs not apply where any act charges a duty 
on each skin, sheet, or piece of vellum, parchment, or paper ; ” or 
where n#such progressive duty was chargeable by any previous act 
in force ; nor does tlie act extend to charge any instrument with a 
higher progressive duty or amount than was theretofore charged on it 
by any former act in force. 

The general effect of the act is to charge 10s, on each skin of 1080 
words, wherever tlie progressive duty comes into operation. By 
sect. 11, the words of any document indorsed, annexed, incorporated, 
or referred to, arq not to be counted, if it bo itself liable to duty and 
bo duly stamped. 


Promissory Aofes. 

The duty on notes is now regulated by 17 & 18 Viet. c. 83, 
•schedule; and sects, 11, 12, 

A promissory note for the x>aymcnt in any other inannor than to the 
bearer on demand, of any sum of money 






£ 

s. 

cl. 

Kot exceeding o/. 

, 

. . • • 

• » • • • • 

0 

0 

1 

Exceeding . 5/. 

and not exceeding 

10/ 

0 

0 

2 

„ 10/. 

>» 

>> 

2.>/ 

0 

0 

3 

„ 251. 


y y 

50/ 

0 

0 

6 

„ 501. 

9 1 

yy 

75/ 

0 

0 

9 

» 73/. 

ft 

yy 

100/ 

0 

1 

0 


A promissory note for the payment either to the bearer on demand, 
or in any other manner than to the hearer on demand, of any sum^of 
money 

£ s. d. 


Exceeding 

100/. 

and not exceedin 

g 200/ 

0 

2 

0 

yy 

200/. 

yy 

yy 

300/, .... 

0 

3 

0 

y > 

300/. 

y y 

y » 

400/ 

0 

4 

0 

yy 

600/. 

y y 

yy 

500/. 

0 

5 

0 

yy 

600/. 

y y 

yy 

750/. . . 

0 

7 

6 

■>> 

750/. 

y y 

y y 

1000/. .... 

0 

10 

0 

yy 

1000/. 

yy 

yy 

1500/ 

0 

15 

0 
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£ f/. 

Exceeding 1500/. and not exceeding 2000/ 1 0 0 

,, 2000/. „ „ 8000/ 1 10 0 

„ 3000/. „ „ 4000/. .... 2 0 0 

,, 4000/. and upwards 2 5 0 

It will be seen that the scale up to 4000/. is the same as for inland 
bills of exchange. « 

Notes for less than 5/., payable to bearer on demand, are prohibited 
by 7 Geo. 4, c. 0 ; and all notes or bills for less than 20iS. are void. 
See 26 & 27 Viot. o. 105. 

The provisions relating to notes issued by private banks will be 
found in 7 & 8 Viet. c. 32 ; 8 & 0 Viet. cc. 37 and 38 ; and 17 & 18 
Viet. o. 83, ss. 11 and 12. 

The directions and exemptions contained in the earlier acts, appli- 
cable to stamps on notes, are in force (so far as they consistently can 
be) as to the duties on the schedule of the last act. See s. 2. 

A promissory note for 40/. payable to A. Jh, or bearer, is in law 
payable on demand, and requires to be stamped accordingly ; 
Whitolovh V. Underwood^ 2 <5' C. 157. A promissory note pay- 

able to M. M., without the words “ order” or “ bearer, with- 
out any indication of the time of payment, is not a promissory 
note payable to the bearer on demand within the statute ; Chvethum 
V. ButleVy 5 li, cS* Ad, 837. So a note whereby A. promised to pay 
11. on demand 20/., with lawful interest until ])ayment ; Dixon v. 
(liumhers, I C, M, JR. 845; and Keafes v. Whuddon^ H B, 7, 
is there said to be overruled. The reservation of interest is not to be 
considered an addition to the sum advanced so as to require a larger 
stamp ; thus a stamp, applicable to a note not exceeding 30/., is 
a[)plicable to a note for the payment of 30/, at three months after 
date with interest from the date; PruesHi)uj v. /////, 4 B. cS* A. 201. 
Where a joint and several note for securing the repayment of a loan 
was signed first by one, and some days afterwards by the other, party, 
it was held not to require an additional stamp if the last signature 
was put before the money was advanced, or if the party last signing 
had promised to sign the note before the advance, notwithstanding it 
may not have been signed till afterwards ; Bx parte 'White, 2 Dene, 

^ chitrs w, 

A memorandum in the form of a promissory note, offered iu 
evidence for the purpose of taking a case out of the Statute of 
Limitations, is inadmissible, unless stamped; although 9 Geo. 4, c. 11, 
s, 8, exempts memorandums made for that purpose from stamp duty ; 
Jones V. llyder, 4 31, 7f^. 32; and in Parn liter v. P ar n liter ^ 1 John, 

til* Hem, 135, it was held that a promissory note for 1110/., with four 
per cent, interest, made on a penny receipt stamp, was not admissible 
to take a debt out of the Statute of Limitations. It is to be observed 
that the schedule of 55 GCo. 3, c. 184, exempting instruments in the 
form of notes from the note stamp, if deemed to be agreements, was 
not cited in Jones v. Jlyder^ supra. An instrument in this form : 
“ Received of A. B. 100/. which I promise to on demand,” 
is a promissory note, and requires a stamp as such ; Green v. Davies, 
^ B, ^ C, 235, “I. O. U, 20/., to be paid on Ihf 22nd inst.,” dated 

and signed, is jp instrument requiring to be stamped either as a note 
or an agreement ; Brooks v. Elkins^ 2 3f, ^ W. 74. But the words 
“value received” will not render an I, 0. U. liable to a stamp; 
Gould V. Coombs, 1 C, B* 543. “I. O. U. 40/. which I borrowed of 
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M., and to pay 5/. per cent, till paid, — E. T.,” is neither an agree- 
ment nor a note ; Melanotte v. Teasdale^ 13 M. ^ W. 216, See also 
Sihree v. Tripp, 15 M, Sr W, 23 ; Cori/ v, Davis, 14 (7. J?., iV'. S, 
370. “ I have received the sum of 20/., borrowed of you, and am 

accountable for it with interest,” was held to be an agreement, and 
not a note ; Horne v. jRedfearn, 4 New Ca» 433. So “ borrowed of 
Mr. J. W. 200/. to account for at . . . montha' notice if required,” &c. ; 
White V. North, 3 Ex, 689. But a note for money payable on de- 
mand to H,, ‘‘and I have lodged with H. the counterpart leases 
signed, &c., as a collateral security for the sum,” is a note, and need 
not be stamped as a mortgage ; Eancourt v. Thorne^ 9 Q, E, 312, 


Protests, 


Protest of any bill of exchange, or promissory note, for any sum of 


money 

Not amounting to 20/. 

Amounting to 20/., and not amounting to • . 100/, 

„ 100/. „ „ 500/. 

,, 500/. or upwards 


JE s , d, 

0 2 0 

0 3 0 

0 5 0 

0 10 0 


Protests of any other kind, Cis, ; and for every further sheet, or 
piece of ])a[)er, or parchment, on which it is written, a progressive 
duty of 55. 

Proxp. 

• 

By 27 & 28 Viet. o. 18, sched. C, a duty of Id, only is payable on 
a letter or power of attorney, commission, factory, mandate, or like 
instrument, made for the sole purpose of appointing a proxy to vote 
at a meeting in the United Kingdom of proprietors or shareholders of 
any joint-stock oompany, or the members of any other company, or 
society, or any body exercising a public trust. 

Schedule C also fixes the rate of duties on voting papers, and 
diiibrent kinds of powers attorney. 


Ecceipts, 

Eeceipts or discharges, given for or upon the payment of money, 
require the following stump by 16 & 17 Viet. c. 59, schedule : — 

Amounting to 21, or upwards Id, 

A note, memorandum, or writing, given on payment of money, 
whereby any money, debt, or demand, or part of any debt or demand 
therein specified, and amounting to 21,, shall be acknowledged to be 
paid, settled, balanced, discharged, or satisfied, or which shall import 
such acknowledgment, whether signed or not, is a receipt within the 
act. And payment by bills, notes, drafts, or other securities, is to 
be taken as payment of money. 

If an adhesive stamp is used, it must be obliterated by the person 
giving it, before th^ delivery, by writing his name or initials on it so 
as to show that it has been used. Eect, 4. 

The following are, among^'others, exempt from the above duty : — 

Eeceipts written on bills, notes, or drafts, duly stamped ; or on 
bills drawn out of, but payable in, Great Britain. 
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Receipts on any bond, mortgage, or other security, or on any 
conveyance, deed, or instrument duly stamped, acknowledging the 
receipt of consideration money, principal, or interest. 

Releases by deed duly stamped. 

By former stamp acts, letters by post acknowledging the safe 
arrival of bills, notes, or securities for money were exempt ; but 
the exemption is repeal^ by sect. 13 of the last act, 17 & 18 Viet. 

0. 83. 

The following are exempted by the schedule of 16 & 17 Viet. 
0 . 59 ; — Receipts for money deposited in any banker’s hands to be ac- 
counted for, with or without interest, if not expressed to be received 
from any one other than the person to be accounted to ; provided that 
this exemption shall not extend to receipts or acknowledgments for 
money paid on letters of allotment of shares, or on calls, of or in any 
joint-stock or other company ; which receipts or acknowledgments 
sliall be liable to receipt duty. The decisions under the former acts 
are still applicable to the new duties. 

An acknowledgment of having received acceptances, with an under- 
taking to provide for them, has been held to require a receipt stamp ; 
Seholeij v. Walshy^ PeaJee^ Ca. 24. So a bill of parcels^ubscribod 
“ settled by two bills, one at nine, the other at twelve momhs,’’ was 
held by Lord Klleuborough to be an acquittance which could not be 
evidence unless stamped ; Smith v. Jvellt/, Pealic^ Ca. 26 (/?). So the 
word “settled’* under a bill; Spmoforth v. Alexander y 2 T'sp, 621. 

‘ ‘ Memorandum. That any demand we have against O. W. for ironwork 
is this day discharged in consideration of services rendered by him to 
us : our account shall be delivered with a stamped receipt,” — requires 
a stamp; Livingston v. Whitiiujy 15 Q. 7i. 722. An account con- 
taining acknowledgments of ‘Sums received, made at successive times 
upon the payment of the money, requires a stanq) ; it ditfers from an 
account current, where the suras stated to be received are not written 
in the account at and upon the receipt of the money, but long after, 
and only amount to admissions of money received at an antecedent 
time ; Wright v. Shawerossy 2 Ji. <5^' A. 501 (//) ; see Jacob v. 
JAndsayy 1 JSasty 460 ; Hawkins v, IVarrCy 3 li, C'. 696. A mere 
acknowledgment, not of the payment of money, but of a sum due and 
owing (as an I. O. U., signed by the party), requires no receipt 
stamp ; LHsher v, LesUcy 1 l^sp, 426 ; Israel v. Israely 1 Camp, 
499; Childers v. Hotilnoisy JJ, It, 8. And in Taylor v. Steele y 
16 M, W, 665, the following document, stamped with a 2s, 
receipt stamp, was received in evidence — “ Received from B. T. 
the sum of 170/. for value received, for which I promise to pay her at 
the rate of 61, per cent, from the above date (signed), A. N. T.” — 
the Court holding that it was not a receix)t, because it was not given 
at the time the money was lent — that it was not a promissory note, 
as it was for the payment of an indefinite sum, and contained no 
j)romise to pay the principal, and thirdly that it was not an agree- 
ment of the value of 20/. So a receipt given by the banker of a 
company to a shareholder for deposit paid in, needs no stamp ; ClfBrke 
V. Chapliny 1 Ex, 26; see also Chaplin v. Clarkey 4 Ex, 403. 
This, however, was decided before 16 & 17 Viet. c. 59 (cited above), 
which provides for receipts by bankers. But such an instrument may ♦ 
by the addition of other matter, amount to a note or agreement ; sea 
oases, suprdy p. 145. Where it is made solely to avoid the Statute of 
Limitations, it is expressly exempted from an agreement stamp; 9 
Geo. 4, c. 14, s. 8. An instrument in these terms, “ Mr. T. has 

H 2 
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left in my hands 200/,” {Tomkins v. Ashby, ^ B, ^ (7. 541) ; or 
in these, “ I have in my hands three bills which amount to 120Z. 
10/?, 6</., which I have to get discounted or return on demand” 
{Mullett Y^ Iluchison, 7 B. C, 639); or in these, “Mr. M. has 
this day left with me 10/, on account of debt, interest, and costs ” 
{Levy V, Alexander, 4 Bx, 485), requires no stamp. So the 
acknowledgment of the correctness of an account containing a state- 
ment of sums advanced and disbursements made, has been held to 
require no stamp; Wellard v. Moss, 1 Bing. 134. So, “balanced 
up to this day. S. F. 19 Nov.,” written on the hack of an unstamped 
receipt, is evidence against S. F. of an admission of the state of 
account on that day, tliough the receipt itself is not admissible ; 
Binney v. Tooiel, 5 C, B. 504. And an unstamped receipt at the 
foot of a debtor and creditur account, signed by the party who re- 
ceived the balance, is evidence against him of the state of the 
account, the payment not being disputed ; Mattheson v. Boss, 2 H, 
L. C. 286. A receipt is not inadmissible as such, because it notices 
the terms and consideration upon which the money was paid ; 
Watkins v, Hewlett, 1 B. B, 1, Nor because it contains subse- 
(juent matter of agreement, and has no agreement stamp : Odye v. 
Cookney, # Mood. ^ Bob. 517 ; unless the agreement controls or 
qualifies what goes before, when the paper will bo inadmissible 
without an agreement stamp ; Grey v. Smith, 1 Varnp. 387, Where 
the indorsements of receipts on a bond have left no blank space for 
receipts of subsequent payments, such receipts written on un un- 
stamped piece of paper annexed to the bond are within the exemption 
of 55 Oeo. 3, c. 181, schedule, part 1, and admissible; Orme v. 
Young, 4 Camp. 336. 

Bclease, 

Any deed or instrument of release and renunciation of lands or 
other property real or x>ersonal, or of any right or interest therein 
(such deed not being otherwise charged in the schedule 55 Geo. 3, c. 
184, nor expressly exempted from all duty), requires a stamp of 35«. 
and a progressive duty on the number of words, as in deeds. 

Surrender. 

By 55 Geo. 3, c, 181, a surrender of a term of years, or of any 
freehold or uncertain interest in lands, &c., not being of copyhold or 
customary tenure, requires a 35s. stamp, and a progressive duty on 
words. The surrender of a lease is provided for by 13 & 14 Viet, 
c. 97. Under that act the duty may be Jess than 355. ; see ante, 
Stamp on Leases, p. 140. The progressive duty must now be cal- 
culated as provided by the later act ; ante, p, 144. 

Where some of the executors of a tenant from year to year signed 
an instrument, “ renouncing and disclaiming, and also surrendering 
and yielding up” to the landlord all right, title, &o,, in the premises; 
an(Lthe landlord thereupon brought ejectment : held that such instru- 
ment was a surrender, and not a disclaimer, and therefore could not 
be put in evidence for the plaintiff without a surrender stamp ; l)oe 
y. Stagy, 5 New Ca. 564. 

Schedule. 

By 55 Geo. 3, c. 184, a schedule, inventory, or catalogue of lands, 
furniture, fixtures, goods, or effects, or containing the terms of sale, 
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lease, or cultivation of farm or property leased, or containing any 
other matters of contract or stipulation whatsoever ” referred to in, 
or by, and intended to be used or given in evidence as part of, or 
material to, any agreement, lease, deed, or other instrument charged 
with duty, but which is separate from, and not indorsed on, or 
annexed to, such agreement, &c., is charged 1/. 55., and a progres- 
sive duty after 2160 words of ll. 6s. for every 1080 words after the 
first 1080, 

This duty is reduced by 13 & 14 Vict. c. 97, which provides as 
follows : — 

Where the schedule is referred to in an instrument chargeable with 
a duty not exceeding IO 5 . (exclusive of progressive duty), it shall 
be charged the same duty (exclusive of progressive duty). 

Where the schedule is referred to in an instrument charged wdth a 
higher duty than lOs. (exclusive, &c.), the duty is IO 5 . 

In both cases a further progressive duty of the same amount as 
that charged on the schedules respectively is charged on each skin, 
or 1080 words, if the whole number is 2160 or upwards. 

By 17 & 18 Vict. c. 83, s. 22, where the schedule, inventory, or 
catalogue referred to is a public map, plan, survey, allotment, award, 
or other parochial or public document or writing, made in i>ursuanc 0 
of an act of parliament, and kept for reference in a registry, public 
office, or with parish books, &c., the stamp duties shall not extend to 
them ; provided such document or writing be not indorsed on or an- 
nexed to the deed or instrument. 

If a bill of sale refers to a schedule of things sold, but is coinploto 
and intelligible without it, it may he read, thougli the schedule, 
being unstamped, may be inadmissible; JJt/rr v. Green^ 1 Ex. 71 ; 
Jhtines v. Heathy 3 C. B. 938 ; alitt Vy if insensible without iho 
schedule ; Weeks v. Maillardet^ 14 East^ 608 . 
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EVIDENCE IN PAllTICULAE ACTIONS. 

ACTIONS FOUNDED ON SIMPLE CONTRACT. 

ACTION ON SALE OF BEAL PBOPEUTY. 

Vendor against Vendee. 

In an action by tho vendor of real property on the purchaser’s 
default in completing tho contract, tho plaintiif may be called upon 
by plea to prove the contract ; the performance by himself of all 
conditions precedent ; and tlio defendant’s default. 

Proof of the contract. — Statute of Frauds.'] It will be necessary 
to prove a contract in writing*; for, by the Statute of b'jAuds, 
20 (.^ir, 2, 0. 0, s. 4, no action shall bo brou^^ht, whereby to charj^e 
any person upon any contract or sale of lands^ tenements or heredi- 
taments, or any interest in or concern my theniy unless the agreement 
Uf)oa winch such action shall bo brought, or some memorandum 
or note thereof, shall be in writing, and signed by the party to 
1)0 charged therewith, or some other person thereunto by him 
lawfully authorised. 

It has been intimated by judges though not decided, that where 
tho contract is by deed, it is not within the statute, and therefore 
requires no signature; Cherry v. Jleminy, 4 Fx, G31 ; 19 X. J. 
(Xr.) 63. The point has rarely occurred, because such contracts are 
not usually under seal, and because deeds are usually signed. 

A question often arises as to what is an “ interest in or concerning” 
land, Ao., within this section. It seems settled that where crops sold 
are not natural, as grass, but industrial, as potatoes or wheat, tho 
sale is not of an interest in land within sect. 4, though it may be 
within sect. 17 ; and it is immaterial whet^r the crop is ripe or not 
ot the time of sale, and whether tho outtmg or gathering is to bo 
by the buyer or seller; Parker y. Stan Handy 11 Fusty 362; Feans 
V. PobertSy 5 P. C. 829 ; Jones v. Flinty 10 Ad. F. 753. But 
if the crop be of grass or growing fruit, and the terms of the sale 
imply the grant of an interest in the land, and not of a mere 
easement or right of entry, then the contract is within sect. 4 ; 
Crosby V. IVadsworth, 6 Fasty 602 ; Podwell v. Phillips y 9 M. W* 
501, Where timber was sold at so much per foot, to be cut by 
tho seller, it has been held to be the sale of a chattel ; Smith v. Sur^ 
nutUy 9 B. 561 ; and in Washbourn v. BurrowSy 1 Fx, 115, 
16 L. J. {Ex.) 269, Rolfe, B., delivering the judgment of the 
court, says : “ When the owner of the soil sells what is growing on 
the lana, whether natural produce, os timber, grass, or apples, 
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or frnctus indiistriales^ as corn, pulse, or the like, on the terms that 
he is to cut or sever them from the land and then deliver them to the 
purchaser, the latter acquires no interest in the soil, which is only in 
the nature of a warehou^io for what is to come to him merely as a 
personal chattel*” Where the contract relates to an interest in land, 
any collateral contract, such as to provide additional furniture, can- 
not be enforced if the agreejnent be not in writing ; Mechelen v. 
Wallace^ 7 Ad. ^ E. 49; Vaughan v. Ilancocky 3 C. IK 766. So, on 
a parol contract to give up a house and lixtures for a certain sum, 
payment of the sum agreed cannot be enforced ; Kelly v. JVebster, 12 
C\ B. 283 ; 21 L. J. (C. P.) 163. But where there was an agreement 
between landlord and tenant that the landlord, at the expiration of the 
tenancy, would take at a valuation the lixtures, which the tenant 
had power to remove during his term : this was held not within the 
statute ; Hallen v. iiundery I C. M. It. 206. An agreement to 
take ftirnished lodgings is within the 4th section ; Inman v. Stamp^ 

1 Starky 12; Edge v. Strafford^ 1 C. J. 391. In those oases the 
contract, if carried out, would have amounted to a demise, and the 
occupier could have maintained trespass or ejectment ; but if the 
contract is merely for board and lodging as an inmate of the house, 
although the inmate is to have a separate room, such contract is 
not within the 4th section; Wright v. Staverty 29 i. J, (Q. B,) 161 ; 

2 E. cy E. 721. A contract to retire from a milk- walk in favour of 
the defendant, and to give up the premises occupied by the plaintiffs 
and stock to him, is within the fourth section ; Smart y. Harding y 
I'} C. B, 652 ; 24 L, J. P.) 76. 8o on a pfuol agreement to give 
up a brick-yard and bricks on it to the plaiutilf at a valuation, defen- 
dant undei taking to pay to tho landlord the rent then due, though 
plaiutiif has taken possession and paid for the bricks, he cannot sue 
defendant for not paying the landlord : the contract and con- 
sideration being entire; Hodgson v. Johnsouy 28 1j. J. (Q, B.') 88; 
E. B. cy E. 685, For although the pluinlifl‘’s part of the agreement 
be performed, it cannot be enforced against the defendant if not in 
writing ; Cocking v. Ward, 1 C. B. 858; \b L. J. {C, P.) 245, But 
an agreement as to land, if entirely performed on both sides, may be 
given in evidence, though not in writing, for a collateral purpose ; 
thus, under a parol agreement that plaintiff should pay 37/. for 
defendant’s interest in premises and for the lixtures, defendant to 
return 10/. if plaintiff were refused a licence to use the premises as a 
slaughter-house, the plaintiff had possession of the premises and 
fixtures, and paid the defendant the 37/. ; and it was held by Wight- 
man and Erie, JJ. (Crompton, J., dissenting), that the plaintiff 
could recover the 10/, onyie licence being refused, although tho con- 
tract was not in writing ; Green v. Saddinyton, 7 E. IK 503. 
A contract relating to the expenses of investigating the title to 
land is not within this section; Jeakes v. White, 6 Ex. 873; 21 
L. J, {Ex.) 265. 

A share in a mine actually in work was held by the Court 
of Uueen’s Bench in Ireland to be within sect. 4 ; Boyce v. Greene, 
Batty, 608. But in Watson y. Spratley, 10 Ex. 222, 24 L. J, 
{Ex.) 53, a parol sale of shares in an unincorporated mine company 
in Cornwall f^ned on what there is called the “ cost- book” principle 
was held valid ; and this case was acted on by the Common Pleas 
in Powell y. Jessop, 26 L. J. {C. P.) 199, 18 C. B. 336. These 
decisions are founded on the principle, that a shareholder has an 
interest, not in the land, but only in the adventure and profits thereof« 
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If he be a co-tenant, in law or equity, of the land, the case would be 
different. The Bame principle seems to a[)ply to all joint-stock com- 
panies possessing laiicl, in which the shareliolders have no direct in- 
terest in the land necessarily occupied for carrying on the business, 
but only a right to the profits of the business itself; see Rulmer v. 
Norrh, 30 Z. J, P.) 25; 9 C. P., .Y. S,, 19; and Bennett v. 
Blain, 33 L. J. {C. B.) 63, 15 a B., N. S., 51S. 

The note, or writing, must specify the terms ; for otherwise all the 
dang(3r of perjury, which the statute intended to guard, against, 
would be let in. Thus, where an auctioneer’s receipt for the deposit 
was set up as an agreement, it was rejected bec.iuse it did not state 
tlie price to be paid for the estate ; neither had it any reference to 
the conditions of sale, so as to entitle the court to look at them for 
the terms; Blaytlen BradbeaVy 12 Vcs. 466. If a letter, properly 
signed, does not contain the whole agreement, yet if it refers to a 
writing that does, it will be sullicient, tlumgh the latter writing is 
not signed ; and piirol evidence is admissible to identify the writing 
ivfcrred to ; Allen v. Bvnnet^ 3 Taunt, 169. Where a contract in 
writing exists which binds one part^ to the contract under the 
statute, any 8ubse<iuent note, signed by the other, is suflicient to 
bind him, provided it either contains the terms, or refers to any 
other writing that contains them ; Doht U v. Jltdehinson, 3 Ad, cS' P. 
355, Subject, terms, and names of the parties must a[)pear ; Jf ^idiams 
V. Lalaif 29 L, J, {Q, B,) 1 ; 2 BJ, E, 319. But it is not necessary 
that the names or terms should appear in any single paper ; the 
contract may he collected from se#L'ral connected pupers; Kennt dy Ym 
Zee, 3 Meric. 441. Tlic connexion must u[)pear on the papers, 
and not by extrinsic parol evidence only ; Boy dell v. Drummond^ 
1 1 142 ; see 1 Sm. L, (\ 271. But this connexion need not 

ho by express or specific description of one paper in the other ; thus 
where a memorandum for a lease for twenty-one years was signed by 
fhe intended lessee, with no mention of the lessor’s name, and the 
lessee afterwards wrote to the lessor’s attorneys, withdrawing “ the 
monioraiidum you aftect to consider a coutraet,” and referring to the 
lessor by name, this was held suflicient to hind the intended lessee ; 
llltrner v. HVillinyton^ 25 Z. J. (C7«.) 662 ; 3 JDrew. 523. But a 
letter, “ I agree to let to A. the stables in G. for the same rent, and 
subject to the same conditions that I hold them myself,” accepted 
by writing signed by A., is not sufficient, as it does not state the 
duration of the term ; Bat/lvy v. B\'tztnauricey 8 E. B. 664 ; 27 Z. 
J. (Q. 7Z) 143 ; 9 JI. L. \j. 78. 

If an offer to buy is made, to be accepted within a certain time, the 
offer may be retracted before acceptance; pej Besty C. J., in lioutledge 
V. Granty 4 Biny. 053. If an offer to buy be accepted bj' letter, the ven- 
dor is bound from the time of posting the acceptance; Potter v. Sander Sy 
6 Ilarcy 1. So an offer to sell, made and accepted by letter, binds both 
parties from the time the acceptance was posted ; JLdams v. Lindselly 1 
B, ^ A, 681. If an offer to sell is refused by letter, but accepted in 
a subsequent letter, the vendor is not bound, though he had not 
expressly withdrawn his original offer ; Hyde v. Wrenchy 3 Beav* 
334. Where the offer is made by an agent of the vendor, to be 
accepted within a given time, and the acceptance is b^Ietter to such 
agent within the time, the principal is bound, though the agent has 
neglected to notify it to him ; Wright v. Biggy 15 Beav. 592, See 
further as to contracts by interchange of letters, posty Action for not 
Accepting Goods. 
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With regard to the signing^ it has been held that a printed name 
is sufficient ; Sauuderson v. Jackson^ 2 B, -P* 238 ; if recognised 
hj, or brought home to, the party, as having been printed by his 
authority; Schneider v, Norris^ 2 3/. cS* S, 286 ; and it is immaterial 
in what part of the agreement the name appears ; S, CC, ; Johnson 
V. Dodgson, 2 M, W, 653; Knight y, Crockford^ 1 Esp, 190; Vox's 
7 tote to\ P, Wms, 771. Thus “ A. B. agrees with J. R. B. to take the 
])roperty situate, &c., for 248Z.,” in J. K. B.’s writing, is sufficient 
signature by him as vendor; Bleakleg y. Smithy 11 Sim, 150. So, 
“ Messrs. E, bought of A. B.,” in the writing of Messrs. E.’s agent, 
binds them ; Durrellf^, Evans^ .31 L, J. {Ex,) 337 ; 1 II, ^S* C, 174. 
But the mere drawing of an instrument with the name of the defendants 
l»ut as one of the contracting parties bj^their agent, is not sufficient, 
if the instrument is evidently incomplete ; as where it ends with 
“witness our hands” without any further signature following; 
Hubert v. Treherne^ 3 M, uy G, 743. If a person is to be bound by 
an instrument, a signing by him ns wihiess has been held sufficient, 
if he is cognisant of the contents of the instrument ; Welford v. 
Beazelg^ 3 Atk, 503 ; or b}^ his agent ; Coles v. Trecoihicky 9 Ves, 
231. But this doctrine was doubted by the Court of (lueen’s Bench, 
in Goshell v. Archer^ 2 Ad: E, 500, unless the person signing as 
witness be a principal or expressly acting as agent of the principal. 

The statute recniires the agreement to be signed by the party to be. 
vhnrged therewith^ or some other person thereunto by him lawfully 
authorised. It is good as against the party to be charged, though 
only signed by liirn, and not by tha otlier party ; ASeto?i v. Slade, 7 
Vrs, 265 ; see also Sauuderson v. Mlckson, 2 B, P. 238; Eyvrton 
V. Matheirsy 6 East^ 307 ; Allen v. Brunet, 3 Taunt, 169 (on the 17th 
sect.) ; Luythoarp v. Bryant, 2 N, C, 735 ; and the observations 
on this point in a note to Sweet v. Aev?, 3 M, G, 402. Tims a pro- 
posal containing the terms of a contract, signed by defendant and 
accepted by the plaintilf by parol, binds the defendant ; Smith 
V. Neale, 2 (\ B,, N. S., 67; 20 L, J, {C, P,) 143. And although 
the agreement purport to be inter partes, and the party suing on it 
has accepted by parol but has never signed it, it binds those who 
have signed; Liverpool Borouqh Bank y , Ee.eles, 4 II, & N, 139; 
28 L, J. {Ex,) 123.^ • 

With regard to the person authorised by the party to sign, it is 
settled that such person need not be authorised in writing ; Coles v. 
Trecothick, 9 Ves, 250. 

A sale by auction is within the Statute of Frauds ; Blagden v. 
Bradbear, 12 Ves, 460; and the auctioneer is for this purpose the 
agent for both vendor and vendee, and his writing down the name of 
the highest bidder in the auctioneer’s book or catalogue, is sufficient 
signature ; Emmerson v. Ileelis, 2 Taunt, 38 ; White v. Proctor, 4 
Taunt, 209 ; but this is not a sufficient memorandum if the conditions 
of sale are not attached to the book ; Kemcorthy v. Schojicld, 2 7/. 

C, 945. If the highest bidder be agent for another, the writing by 
the auctioneer of the agent’s name as purchaser binds the principal ; 
by Holroyd, J., in Kenworihy v. Schofield, 2 B, C. 9-18 ; White 
V. Proctor, 4 Taunt, 209 ; in the latter case the principal was present 
though his agent bid. On a sale by the auctioneer after the auction, 
there is no subh implied agency in the auctioneer as to bind the 
vendee ; Mews v. Carr, 1 II, ly N, 484 ; 26 L. J, {Ex,) .39, The 
agent must be a third person, and not one of the parties ; Wright v. 
Dannah, 2 Camp, 203 ; therefore, if the action is brought against the 

u 3 
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purchaser by the auctioneer himself^ the signinj^ of the defendant's 
name by the auctioneer has been held Insufficient to satisfy the 
statute; Par ehr other v. Simmons^ 6 P. ^ A. 333 (on the 17th sectA 
But the principle of those oases was doubted in Bird v. Boulter^ 4 B. 
^ 443 ; in which the entry by the auctioneer’s clerk was held to 

be sufficient in an action by the auctioneer, where the clerk, as each 
lot was knocked down, named the purchaser aloud, and, on a sign of 
assent from him, made a note of the name accordingly in a book. A 
8ubse(juent recognition of the authority of the agent by the principal 
is sufficient ; Maclean v. Dunn^ 4 Bing, 72% Where the auctioneer’s 
clerk put his name, ‘‘Witness T. N.,” without ^ore, to tho contract 
signed by the purchaser ; this was held not to be a signing by an 
agent of the vendor, thou{i^i the deposit was paid over by the 
auctioneer to the vendor’s attorney, who wrote a letter to the vendee’s 
attorney advising the purchase to be relinquished ; for such facts did 
not amount to a ratification of the agency of T. N. nor of the con- 
tract, even supposing the signature as witness to be sufficient ; Goshell 
y. Archer^ 2 Ad, P, 500. See further cases, under the 17th section, 
title—Actiou for not Accepting Goode, 

Performance of condition e precedent,'] The declaration in an action 
against a vendee for not completing the purcljase is a special one, and 
the performance of eontlitions precedent must, if the defendant intends 
to dispute it, bo traversed, if specially alleged in the declaration ; 
or bo specially negatived by plea, if performance of them is alleged 
generally by the plaintiff. The record, therefore, sufficiently indicates 
the proofs necessary at Nisi Priulr 

An alleged delivery of an “ abstract” is not satisfied by proof of a 
delivery of the deeds themselves ; Horne v. Wingfield^ 3 M. G. 
33. But an alleged delivery of a “ full and sufficient abstract of 
tillo ” is satisfied by a delivery of a full statement of all the vendor’s 
title deeds, though they may not constitute a good title, senihle : 
Blachhurn v. Smith, 2 Px, 783 ; \S L, J, (Px.) 187. 

If tho title of the plaintiff is put in issue, ho must prove it. Where 
the plaintiff sold a leahe, and by tho conditions of sale he was “not 
to produce any title prior to tho lease,” it was held that he was 
hound to prove the lease itself; Laythonrp er, Bryayit, \ AT. 
421. Tho court put the case on the ground that the plaintiff, 
having declared that he was “possessed of a lease,” was bound to 
prove that allegation in tho ordinary manner. 

If the purchaser has not made an application for the title before 
the commencement of the action, and no time is fixed for completing 
tho contract, it is said to be sufficient if the plaintiff can show a good 
title in himself at the time of trial ; Thomson v. Miles, 1 Psp, 185. 
And in Equity the vendor may make good his title at any time ; but 
at common law this depends on the terms of the contract and plead- 
ings ; and where the contract can be shown to have been in fact 
broken at any time before action brought by want of a title to convey 
when the conveyance ought to have been made, the defendant cannot 
afterwards cure the defect at law by obtaining a good title ; Roper 
v, Coombes, 6 B. C. 534. An averment of readiness to convey, if 
traversed, is negatived by proof of a defective title ; for it negatives 
ability to convey ; De Medina v. Norman, 9 M. 4“ W, 820. See 
further on the evidence under a traverse of readiness, jpo«^, Action for 
not accepting Goods, An averment of readiness at the steward’s 
office, on a certain day, to complete the conveyance of copyhold by 
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surrender, &c-, is proved by the plaintiff’s readiness to go to the 
office, though he omitted to do so because the defendant had just 
before that da)^ told him that he should not be ready ; Perry v. 
Smith, Car. M. 554, per Patteson, J. 


Indebitatus' count.l This count cannot be sustained unless the 
conveyance is complete, and nothing remains to be done but to pay 
the money; Ilallen v, Runder, 1 C. M. tSj* M. 271, per Parke, Ih 
It is therefore of little use in practice, as the exccutibu of the deed 
and j>ayment of money are usually concurrent acts. 

Where the contractus not in writing as required by the Statute of 
Frauds, plaintiff may sometimes recover on an account stated ; as by 
proving that the defendant, after he had been let into possession of a 
farm by the plaintiff under a parol agreement to give him 100/. for 
it, had acknowledged that ho owed and had promised to pay the 
plaintiff* that sum ; Cockituj v. Ward, 1 C. B, 858. So where the 
plaintiff* and defendant met and went through their cross accounts, 
and ascertained that the plaintiff owed to the defendant 
tlie defendant to the plaintiff* (>7/., leaving a balance of 44/. inVne 
defendant’s favour, and it was then verbally agreed between them 
that the defendant should purchase of the plaintiff' liis interest in 
some land for 70/., and ultimately that the balance in the plaintiff*’ s 
favour siiould be taken at 22/., the defendant having obtained posses- 
sion of the land accordingly : it was lield the plaintiff* could recover 
the agreed balance on an account stated ; Laycovk v. Pickles, X. J. 
{Q. B.) 43; 4 1/. S. 497. 

DamagesJ] Where the action is brought before conveyance, tlie 
vendee liaving taken possession and dispensed with the execution of 
the conveyance, and ultimately refusing to complete the purchase, 
the vendor cannot recover the whole purchase money, but only the 
damages actually sustained, for the land eoiitinucs to belong to him ; 
Laird v. Pirn, 7 Jf. 7F. 474. By the conditions of sale, if the pur- 
chaser should fail to comply with the conditions, the deposit was to be 
actually forfeited to the vendor, who was to be at liberty to resell, 
and any deficiency upon re-sale with expenses made good by the 
defaulter ; default having been made, and the property resold at a 
reduced price ; it was held that the vendor could recover, in addition 
to the deposit, only so much of the difference between the two prices 
and of the expenses as the deposit did not cover; Oekenden v. Jlenly, 
27. X. ,7. 7/.) 2G1 ; X\ //. X\ 4 So. Accidental deterioration 

after tlie date of the contract is a loss which must fall on the vendee ; 
liohertson v. Skelton, 12 Beav. 260; Par amove v. Green slade, 1 
Sm, S' Giff, 541. Hence it would seem that such loss may be 
claimed as part of the vendor’s damages occasioned by the vendee’s 
non - completion . 


Defence. 

Denial of contract,'] The want of a writing may be shown undci^ 
this plea ; Eastwood v, Kenyon, 11 Ad, S X’. 438. And this is not 
dispensed with even where the plaintiff* has performed his part of the 
contract, and only sues for the price ; Cocking v. Ward, 1 C. B. 8od; 
Kelly V, Webster, 12 C. B. 283. The performance of a condition 
precedent, if alleged, must be traversed, as non-delivery of an 
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abstract ; Horne v. Wingfield^ 3 M, <§* O, 33 : but if performance is 
stated generally by the inaiutift', the condition must be specified in 
the plea and non-performance averred by the defendant ; sect. 57 of 
Common Law Procedure Act, 1852. 

Fraud — misdescription r\ Fraud must be specially pleaded ; Icely 
V. (Jreiv^ 6 C. P. 671 : except in cases where tlie alleged fraud is 
a misrepresentation of title, in which ease it may be shown under a 
denial of the title. The plea of fraud is sometimes general, and 
sometimes particular and special, as to which see post. Defences to 
Actions on Simple Contracts^ — Fraud, 

It is a defence that a misdescription has been wilfully introduced 
into the particulars of sale, to make the land appear more valuable ; 
Duke of Norfolk v. Worthy^ 1 Camp, 340, The result of the deci- 
sions on tliis point is th\i3 stated by Tindal, C. J., delivering the 
judgment of the Court, in Flight v. Booths 1 N, C, 376; — “All 
the cases concur in this, that when the mis-statement is wilful or 
designed, it amounts to fraud, and such fraud, upon general prin- 
ci^m^ of law, avoids the contract altogether. Put with respect to 
mis-statements wliich stand clear of fraud, it is impossible to recon- 
cile all the cases : some of them laying it down that no mis-state- 
ments which originate in carelessness, however gross, shall avoid the 
contract, but shall form the subject of compensation only ; Duke of 
Norfolk Worthy, 1 Vamp, 310; Wright v. Wilson, 1 Mood, liob. 
207 : whilst other oases lay down the rule, that a misdescrij)tion in a 
material point, although occasioned by negligence only, not by fraud, 
will vitiate the contract of safe ; Jones v. Edneg, 3 Camp, 2(S5 ; 
Waring v. lloggart, lly, tV Mood. 30 ; Stewart v. Alliston, 1 Merir, 
26. In tliis state of discrepancy between the decided cases, we think 
it is at all events a safe rule to adopt, that when the misdescription, 
although not proceeding from fraud, is in a material and substantial 
point so far allecting the subject-matter of the contract that it may 
reasonably be supposed that, but for such misdescription, the pur- 
chaser would never have entered into the contract at all, in such case 
the contract is avoided altogether, and the purchaser is not bound to 
resort to the clause of compensation. Under such a state of facts, 
the purchaser may bo considered as not having purchased the thing 
which was really the s\ibject of sale ; as in Jones v. Edneg, *3 Camjj, 
285, wlicro tho subject-matter was described to be a free public- 
house, and tho lease contained a proviso that the lessee and his 
assignees should take all their beer from a particular brewery, in 
which case the misdescription was held to be fatal.*’ — Where premises 
were mala fide described as “a substantial brick building,” which 
w'ere not such, and a plot of land, mentioned in the particulars, did 
not exist at all, the sale was held voidable ; Robinson v. Musgrove, 
2 Mood, cS* Rob, 92. So, where they were described as an “ eligible 
investment,” and they were, in fact, liable to be taken under a local 
public Act : held, that the purchaser might rescind the contract, and 
that the Act was not notice per se ; Ballard v. Way, 1 31, ^ W, 520, 
And where the premises, including a yard, were said to be held for 
a term of twenty-three years, when, in truth, the yard, which was 
ail essential part, was held under a yearly tenancy, the purchaser was 
allowed to rescind the sale, though a lease of the yard for the same 
term w'as afterwards procured by the seller, and though there was a 
clause in tho conditions for compensation in the case of erroneous 
descriptiuu, aud a provision that the contract should not be aunuiled 
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bv it ; Dohell v. Hutchinson^ 3 Ad, ^ E. 355. But where it was 
i/rovided by the conditions of sale, that “ if any mistake should be 
made in the description of the premises, or any other material 
error should appear in the particulars of sale, such mistake or error 
should not annul the sale, but a compensation should be made,” the 
vendee was held not to be released from the contract by reason of a 
misdescription in the particulars of sale obvious on inspection of the 
premises, Wless such misdescription was wilful and designed; Wright 
V. Wilson^ 1 Mood, Iloh, 207. So a specitic performance for the 
purchase of a meadow, was decreed, where a visible footway went 
across it, of which no notice was given ; Bowlesy, Mound, 5 Ves, 508. 
Where ground was sold as building land, without notice of a right of 
way reserved across it by a lease of another portion of it, it w^as held 
that the contract was voidable, and the purchaser was permitted to 
avoid it as to two lots separately bought at an auction, though the 
defect applied only to one lot, the seller having afterwards unilod 
both in a single contract of sale at an entire sum ; Dgkes v. lUakc, 

4 N, C, 4G3 ; Accord, Shacklcton v. Sutcliffe, 1 JJe G, Sm. 
609. A vendee of land described as copyhold is not compellable to 
accept freehold, notwithstanding a provision that errors in description 
should not vitiate the sale; Agles v. Cojc, 16 Bcav, 23. 

W ben more than one person are employed by the vendor to bid at 
a sale by auction, this will be deemed a fraud ; Crowder v. Austin, 
3 Ming. 368; Wheeler Collier, Mood. 31. 120. And the employ- 
ment of a single puifer when the sale is “without reserve,” will 
avoid it at law; Thornett v. Haines, 15 31. iy W. 307. ^And where 
tlie sale is not advertised as “ without reserve,” the employment of a 
single puffer unknown to the bidders, is evidence for the jury to 
sustain a plea of fraud; Green v. Mavei^stock, 14 C, M,, N. S., 204; 
32 L.J, (C\ i^) IHl. In Warlow v. Harrison, in Ex. Ch,, 29 L, J, 
((i. M.) 11, 1 E. cV E. 309, it was C(»nsidered tluit, wliere the auc- 
tioneer alter the bidding of the plaintilf knocked down the lot to the 
owner’s bidding, it having been advertised by the auctioneer as a 
sale “without reserve,” this rendered the auctioneer liable to an 
action by tl»e bidder, fur not having sold without reserve according 
to his contract. 

Dental of title,'] The defendant may insist upon a defect in the 
plaintiff’s title; and a court of law will enter into equitable 
objections to it ; 3[aherley v, Mohins, 5 Taunt. i\2o ; Elliott v. 
Edwards, 3 B. M, 181. It is said that the purchaser may reject a 
questionable title; for ho may call for a “clear title,” and is not 
bound “to buy a lawsuit ; ” Hartley v. Pehall, Peake, N.P. 131. 
But Hartley v. Pehall was well decided without establishing this 
proposition. It is true that equity wdU not enforce acceptance of a 
(iuestiunable title ; but at law the vendee must be satislied with a 
title which ffhe court adjudges to be good ; Moniilly v. James, 6 
Taunt, 263 ; Boyman v. Gutch^ 7 Biny, 379. But in Jea/ces v. 
White, 6 Ex, 873, 21 L, J. {Ex.) 265, the majority of the court 
were of opinion that a purchaser might repudiate, in an action at 
law, as not “ a good title,” a title on which a court of equity would 
not decree speeilic performance. Boyman v. Gutch was not, how- 
ever, cited in that case. Where the title is dependent on a<«questioa 
of fact on which a reasonable doubt exists, e,g., whether a piece of 
the land purchased had been before conveyed to a stranger, the 
vendee may repudiate the sale; Simmons v. Heseltine, 28 L, •/, 
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{C, P.) 129 ; 5 C. P,, N, S., 554 ; in which Jeakes v. White and 
Boyman v. Outch are discussed. 

Where the proper^ consisted of several parcels sold by auction in 
distinct lots to one vendee, Lord Kenyon is said to have held that, 
the vendor having made out a title to a single lot only, the whole 
contract might be rescinded, considering the purchase of the several 
lots as having been made with a view to a ioint concern ; Chambers 
V. Griffiths^ 1 Bsp. 150. But it Jias been held that, where several 
lots are knocked down to a bidder at an auction, and his name is 
marked against them in the catalogue, a distinct contract arises on 
each lot; Hoots v. Lord Dormer f A A Ad. 77; and Chambers 
V. Griffiths cannot be maintained as an authority, except where it 
can be shown that there was an agreement that the purchaser was 
not to take any of the lots unless he should obtain them all. See 
the cases collected and discussed in Casanwjor v. Strode^ 2 Myl, ^ 
K. 724. In Dykes v. Blake ^ 4 N. C. 405, the vendee was allowed 
to repudiate two lots, bought separately, because they were made 
the Bubicct of one entire contract by a written agreement signed at 
the auction. 

The purchaser may refuse to take a conveyance executed under a 
power of attorney ; for it multiplies his proofs ; Anonymous case, 
cited by Lord Kenyon in Coore v. Callaway, 1 JEsp. 115. And, except 
under special circumstances, the xondee may reasonably require tliat 
the vendor shall execute the conveyance in his presence, or in pre- 
sence of a witness named hy vendee ; Viney v. Chaplin, 27 L, J. (Ch,) 
434 ; 2 De G. ^ J. 408 ; 4 Drew. 237. 


Vendee ayainst Vendor. 

If the vendor refuses, or is unable, to complete his contract, the 
purchaser may either declare specially on the contract ; or, in case 
he has made a dej^osit or paid part of the purchase money, and has not 
taken possession, may recover it back in an action for money had and 
received. Bo if a fraud has been practised on him by the vendor to 
induce him to buy, the vendee may rescind the contract, and sue for 
the deposit; Thorneft v. Haines, 15 M. 4^' ir. 307. 

In a special action on the contract by the purchaser, he must prove 
the contract on a plea of non-a8sum])sit, or other appropriate denial ; 
and bj' other pleas he may bo put to prove th(3 periorraance of con- 
ditions precedent, and all other matters denied by the defendant. 
When the defendant’s Lille is objected to, it will not be enough to 
prove that the title has been deemed by conveyancers to be insuili- 
cient ; the title must be proved to be bad; Camjield v. Gilbert, 4 
Esp. 221. When an abstract is delivered by the vendor, he must be 
able to verify it by the title deeds in his possession ; and time is, at 
law, of the essence of the contract, and unless a good title is made 
out at the day fixed, the purchaser will be entitled tb rescind the 
contract ; Cornish v. Howley, Selw. N. 1\ 203 ; Berry v. Young, 2 
Esp. 640 (n). If no time is mentioned for the vendor to make out a 
good title, he must be allowed a reasonable time ; Sansom v. Rhodes, 
6 N. C. 201 ; but Lord St. Leonards (V. P. 259) adds sed 
quwre. Unless there be a stipulation to the contrary, there is, in 
every contract for the sale of a lease, an implied undertaking to make 
out the lessor’s title to demise, as well as the title of the vendor to 
the lease ; Souier v. Drake, 5 B. Ad. 992 ; Hall v. Betty, 4 M. 

G. 410. And where, on a sale by auction of leasehold property, 
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one of the conditions of sale was, ‘‘ that the vendor should not be 
obliged to produce the lessor’s title,” it was held that the vendee, 
having discovered alixmde certain defects in the lessor’s title, miglit 
insist on those defects; Shepherd v. Kccitley^ VC. M. li. 117 . 
So if the vendor stipulate that he shall not be bound to produce title 
prior to the last conveyance, if he produce an earlier title bad on the 
face of the abstract, the vendee may reject it; Seilickv. 2'revor^ 11 M. 
cV IV. 722. But there is no implied contract on the sale of an ayrev- 
meat for a lease, that the lessor has power to grant it ; for this is 
only a sale of the vendor’s interest such as it is ; Khitrea v. Preston^ 

1 JI. N. 367 ; 25 L. J. {Ex.) 287. When the title, as stated in 
the abstract, is objected to, the vendor may compel delivery of a 
particular of every matter of fact relied upon as an objection ; but 
not of matter of law ; Itoherts v. Howlands, 3 M. tJJ* Tl”. 543. If no 
particular has been given, and the pleadings are general, the plain till’ 
will be at liberty to prove any infraction of the conditions of sale ; 
Sfpiire V. I'od, 1 Campi 293; see 'Podd v. lloyyart, M. t5l* Mood. 128, 
post, p, ICO. 

AVhen the plaintiff seeks to recover the deposit, he must prove 
payment of it to the defendant. A payment to the agent of the 
vendor is, in law, a payment to the principal, and, in an action 
against the latter for the recovery of the money, it is immaterial 
whetlier it has actually been paid over to him or not ; JJuke of 
Norfolk v. Worthy, 1 Camp. 337. But if the deposit has been paid 
to the auctioneer, an action for it will lie against him hfore payment 
over to his principal, for he is in the nature of a stakeliolder ; 
liurronyh v. Skhiuer, 5 Purr. 2639 ; or if he has paid it bver after 
notice of the defect in the title ; Edwards v. lloddiny, 5 Taunt. 
815 ; and even, it would seem, after ])ay merit over to tlie principal 
without notice ; for he ought to keep the deposit until the sale is 
complete and it appears to whom it ought to he paid ; Ihirrouyh v. 
Shinnrr, 5 Harr. 2639 ; Gray v. (Jaiteridye, 1 M. li. 614. 
AVhere an auctioneer does not disclose the name of liis principal, 
an action will lie against him for damages for the breach of con- 
tract ; Iftnison V. lioherdeau, Peake, N. 1*. 129. And after the 
purchaser has recovered the deposit only from the auctioneer, he 
may, in a special action against the vendor, recover interest and 
the expenses of investigating the title ; P'arqiihar v. Earley, 7 Taunt. 
592. 

To enable the purchaser to maintain an action for money had and 
received to recover the deposit, the contract must be disallirmed ab 
initio. Some of the grounds upon w^hieh it may be rescinded are 
stated suprd, under the head of defences in action by vendor against 
vendee. If the purchaser has taken possession of the premises under 
the contract, he has adopted the contract, and cannot disaffirm it 
afterwards by quitting the premises ; as the parties cannot bo put in 
the same situation in which they before stood ; his remedy is then on 
the contract itself; Hunt v. Silk, o East, 449; Jilackburn v. Smithy 

2 Ex. 783. If the original contract bo void, as if it be a parol 
agreement for the sale of land, the purchaser can only recover his 
de^iosit ; for he cannot sue upon the special contract ; Walker v. 
Constable, 1 E. P, 306. Where the vendor was unable to com- 
plete his contract on the day named, and it also appeared that the 

S archaser was not prepared to pay the purchase- money on that day, 
est, C. J., held that the agreement was entirely vacated and the 
purchaser entitled to recover his deposit; Clarke v. King^ Hy. ^ Mood. 
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394, If no time is appointed for completion, the vendee, after unrea- 
sonable delay, may rescind the contract upon notice to the defendant ; 
Benson v. Lamby 9 Beat\ 502. 

As a general rule, it is the vendee’s duty to tender a convevance 
to the vendor for execution by him ; Poole v. Hilly 6 31. ^ 835. 

Yet, even when he is bound by the express terms of the contract to 
tender one, if a bad title be produced he may maintain an action for 
the recovery of his deposit without tendering it; Lord Ellen- 
borough, in Seaward v. Willoehy 5 Bast 202, and in Loivndes v. Bray^ 
Suyd, V, tS' P. 3(i4. So where the vendor has, by selling the estate, 
incapacitated himself from executing a conveyance to the purchaser, 
further trouble and expense on the plaintift’s part are unnecessary, 
and he may maintain an action without tendering a conveyance, or the 
purchase money; Loveloek v. PranJilyHy 8 Q. B. 371. And if the 
vendor, when called upon for an abstract of his title, though before 
the time when the conveyance was to be made, appears to have no 
title, the vendee may rescind the contract ; Roper v. CoomheSy 6 

B. cSj* 531. The plaintilF cannot, at the trial, insist upon any 
objection to tlic title as stated in the abstract, which he neglected to 
take at the time of rescinding the contract, and which might have 
been remedied by the vendor if taken bedbre ; Lord Teuterden, 

C. J., in Todd v. Hoy party 3Iood. 31. 128. 

Damayea.'] With regard to the damages, it seems that the pur- 
chaser may recover, in a special action against the vendor, the 
deposit with interest, and the expenses of investigating the title, 
searolling for judgments, &c. ; Hodyvs v. lAtehJieUly 1 N. C. 492 ; 
Turner v. Beauraitiy Suyd. V. cS* P. 362 ; Parquhar v. Parlet/y 1 
'Taunt. 592. And such expenses as a solicitor’s bill may be recovered 
under an averment that plaintiff has been put to great expenses, 
to wit, eV:o. in and about investigating the title,” &c., although not 
actually paid ; Richardson v. ChuseUy 10 Q, 7i. 756. If the 
purchase money has been lying ready without any interest being 
made of it, and it was reasonable to keep it so lying, interest may be 
recovered as damages ; Sherry v. O/cc, 3 Howl. 361. But a person, 
who has agreed to advance a sum on a mortgage, cannot recover 
interest on it where the negotiation fails for want of title, unless 
there bo a special contract to pay it ; Sweet I and v. Smithy 1 C\ 
iS' 31, 585. 

The purchaser cannot recover expenses incurred previously to 
entering into tho contract ; nor the expenses of a survey of the 
estate made before ho knows the title ; nor the expense of a con- 
veyance drawn in anticipation ; nor the extra costs of a suit for 
speoiiio performance brought by the vendor ; nor losses on the re- 
sale of stock prepared for the farm ; Hodyes v. LitcJifieldy 1 N. 
C. 492. Nor can the vendee recover any expenses incurred in 
preparing a conveyance after the defect in title was discovered ; 
Pounsetty. Fuller , 17 C. B. 600; 25 Z. J. (C\ P.) 145 ; or in further 
fruitless negotiations ; Stkvs v. UAld, I B. S. 587 ; 30 Z. Z (Q. B.) 
325 ; S. a in Ex. Ch., 32 Z. J. {Q. B.) 375 ; 4 B. S. 421. And where 
a lessee, with power to alter and improve, had an option to purchase, 
and, after laying out money in improvements, elected to purchase, 
and the title proved bad, he was held not entitled as damages to the 
expense of the improvements; Worthinyton v. Warrmytotiy 8 C. B. 
134 ; 18 Z, J. (C. P.) 350. Where the defendant agreed to demise 
lauds to the plaintiif and to deduce a good title thereto, and the 
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plaintiff had formed a company to establish certain works on it, and 
the title proved to be a bad one : it was lield, that the plaintiff might 
recover tlie expenses of the agreement, of investigating the title and 
endeavouring to procure a good one and to obtain the lease ; but not 
the expense of raising the purchase money with interest, nor of 
forming, establishing, and registering the company, nor the profits 
that would have accrued either to the company from the lease, or to 
the plaintiff as their solicitor in carrying their project into effect; 
the latter heads of expense being either premature or speculative ; 
llanslip V. PiuUvick^ 6 Dx. 615. 

The vendee is not in general entitled to recover compensation 
for loss of the goodness of his bargain, where there has been no 
fraud, and the vendor is incapable of making a title; llitreaa v. 
'Thornhill^ 2 JV, JDl. 1078; Walker v. ]\[oore^ 10 B. C. 416. But 
where a person, who had contracted for the purchase of an estate, 
but had not obtained a conveyance or possession, nut it up for sale in 
lots by auction, and engaged to make a good tille by a certain day, 
which he was unable to do because his vendor never made a convey- 
ance to liim, it was held that the purchaser of certain lots might, in 
an action for not making a good title, recover not only the expenses 
which he had incurred, but also damages for the loss he had sustained 
by not having the contract carried into effect ; Hopkins v. Graze-- 
brook, 6 B. ^ C. 61. In that case the vendor was in fault, by rei)re- 
senting himself to be the owner of the property, when, in fact, and to 
liis own knowledge, he was not so; by which it 1ms been dislinguished 
from the case of Walker v- Hoore, 10 7/. cV 41(5. The Court of Ex- 
chequer, in liohinmn v. Jlannan, 1 Bx. S50, IH L* J, {Bx.) 202, fol- 
lowed the decision of Hopkins v. Grazehrook. Hut the propriety of the 
exception whicli these cascjs engrafted on the rule in Flurvau v. Thorn-- 
hill, has been questioned by Lord JSt, Leonards (^c V. iJJ' 1\ Hth edit, 
p. 650), under any circumstances short of fraud :miid the same doubts 
have been expressed by Williams, J., in Bounsetty, Bailer, 17 660, 

25 L. J. (6', 1\) 145, and by the Courts of Uueen’s Bench and Ex- 
checpier (ffiamber, in Sikesy. Wild, 1 B.i^’S. 587, 60 L.J,{(i.B,) 325, 
4 B, S. 421 , 62 X. J. ( Q. B.) 675. In J^ounsett v. B\dler, it was held 
that the defendant, who had contracted to sell a right of shooting to 
the j)laintili\ but was unable to complete the sale by reason of his 
own right not having been by a conveyance under seal, had reason- 
able grounds for supposing he had title, and was therefore not liable 
to compensate the plaintiff for the loss of his bargain ; and in 
V. Wild, the general proposition was affirmed, that in no case is a 
vendor, acting bond Jide, and having reasonable grounds to believe 
that he can make a title, on failing to do so, liable to the vendee for 
the loss of the bargain. 

Where the vendee filed a bill in Chancery for specific performance, 
which was dismissed in consequence of the defective title, without 
costs, he was not permitted to recover tlicse costs by an action against 
the vendor for breach of contract ; Malden v. Fyson, 11 <1. B. 292. 

The expenses of investigating the title cannot be recovered under 
a count lor money paid ; Camjield v. Gilbert, 4 Bsp. 222. The 
money counts are, in general, only available to recover back a 
deposit or part payment. Where such action is brought against an 
auctioneer, as stakeholder, no previous notice to him is necessary : 
Duncan y. Cafe, 2 M. W. 244. 
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This action is generally considered as grounded on stat. 11 Geo. 2, 
C. 19, 8. 14, by which it is enacted, that it shall be lawful for land- 
loHs, where the agreement is not by deed, to recover a reasonable 
satisfaction for the lands, tenements, or hereditaments held or occu* 
pied by the defendants, in an action on the case [i.c., assumpsit] for 
the use and occupation of what was so held or enjoyed ; and if, on 
the trial of such action, any parol demise, or any agreement (not 
being by deed) whereon a certain rent was reserved shall appear, the 
plaintiff shall not therefore be nonsuited, but may make use thereof 
as evidence of the quantum of damages to be recovered, ljut the 
action of debt for rent on a contract for use and occupation lies at 
common law and not upon this statute ; JB<jler v. Marsden^ 6 Taunt. 
25 ; Gihsony. Kirk^ 1 Q. B. 850; and^jcr Bramwell, B., in Church- 
ward vl Ford^ cited infrd. 

On the plea of nimquam indebitatus the plaintiff must prove an 
occupation of premises of the plaintiff by the defendant with the 
permission of the plaintiff, and the amount of rent either expressly 
reserved, or due on the footing of a nuanluni meruit ; see 6 It. 11. T. 
1853. 

Plaintiff^s title.'] If the defendant has come in under the plaintiff, 
or has acknowledged his title, by the payment of rent to him or 
otherwise, he will not be permitted to impeach it at the trial ; 
SylUvnn v. Sfradling^ 2 Wils. 208; Cooke v. Loxlexjy 5 T. M. 4; 
Fhij)ps V. Siculthorpey 1 B. A. 50 ; and it is not material in such, 
case that the plaintiff should have the legal estate ; Ilully. Vaughan^ 
6 iVice, 157. Thu^ if demises, he is the person to 

sue for the rent, ami not the trustee, though the latter may have 
given notice to defendant to pay to him ; Churchtvard v. Ford^ 20 
L. J. {Fx.) 364 ; 2 II. N. 446. But where the defendant did not 
come m under tho plaintiff, the plaintiff can only recover rent 
from the time that tho legal estate vested in him ; Cobb v. Car- 
penter^ 2 Camp. 13 Where A., after letting defendant into 

possession on an agreement for a future lease and receiving rent 
from him, mortgaged the premises to the plaintiff, who gave notice to 
the defendant of tlie mortgage, it was held that the ^aintiff might 
recover in this form of action rent accruing due for a half-year, sub- 
sequent to the mortgage and during the currency of which the 
notice was given; Bawson v, FivkCy 7 Ad. ^ E. 451, A defendant, 
whose tenancy began under A., and who has since paid rent to the 
cestui qtte trust under A.’s w ill, cannot set up the want of the legal 
estate to an action for use and occupation by the cestui que trusty though 
the fact is disclosed by tho plaintiff’s evidence ; Dolby v. llesj 1 1 
Ad. vJJ* E. 335. The assignee of the landlord of A., who holds under a 
lease not under seal for a term certain^ may sue A., in this action, 
although there has been no recognition of tenancy or promise as 
between him and the assignee ; at least where the grant by the 
assignor was ‘^for himself and assigns;” Standenv. Chrismas^ 10 
Q. B. 135. There is a distinction between the case where a person 
has actually received possession from one who has no title, and the 
case where he has merely attorned by mistake to one who has no 
title ; in the former case the tenant cannot, except under very special 
ciicumstanoes, dispute the title ; in the latter he may ; per Bay ley, 
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J., in Cornish v. Searelly 8 B, C. 475; citing: Boyers v. BiichcTy 
6 Taunt. 202, and Gravenor v. Woodhotiscy 1 Biny. 38 ; and see the 
cases cited Title , — Bejilevin ; Bvidence on pica of non demhit 

or non tenuit. Thus where a tenant took premises from “ A. and B., 
for and on behalf of the trustees of the joint estate of C. and 13. 
and it appeared at the trial, on the evideneo of tlm plaintilis (who 
described themselves in the declaration as joint trustees), that they 
were trustees of C. only ; it was held that the tenant was estopped 
from taking advantage of this variance ; Fleminy v. Goodiny^ 10 
Btny. 549. So where A. hired apartments by the year from B., and 
B. afterwards let the entire house to C., who sued A. for use and 
occupation, it was held that A. could not impeach C.’s title, by 
showinn^that B. had no title ; Bennie v. BobinsoHy 1 Biny. 147* 
But where land, belonging to a parish, was occupied by A., and he 
paid rent to the churchwardens, who executed a lease of the same 
land for a term of years to B*, and gave A. notice of the lease ; in an 
action for use and occupation by B. against A., it was held that A. 
was not precluded from disputing B.’s title, by objecting that B. could 
not derive a valid title from the churchwardens ; Phillips v. Pearce ^ 
5 B. C. 433. 

In general the title of the plaintiff is established by the production 
of a writing or agreement, which is proved in the usual manner, &c. ; 
but if there be no actual lease or agreement, the plaintiff’s title may 
be established by evidence of the defendant having paid rent to him, 
or submitted to a distress b}^ him; Panton v. Jonesy 3 Camp. 372. 
Notice to produce the receipts for rent, or tlie notice of distress, if 
any, should in such eases be given by the plaintilf. Where the defen- 
dant occupied the plaintiffs^ land under doubtful po\^er8 of a local 
act, and, upon a dispute respecting the riglit of the plaintiffs to 
demand rent, a decree for payment was made in an amicable suit in 
Chancery, in which the defendant acquiesced for several years, it was 
held tliat he could not afterwards dispute his liability to rent in ^ 
action for use and occupation ; Allason r. tStarky 9 Ad. B. 25o. 
Payment of an annual sum by delendant and his predecessors, occu- 
piers, to the overseers of the parish for a century, as for “ rent of 
common lands,” is evidence of a rent service and not a rent charge, 
especially if the defendant has his title deeds in court and declines to 
produce them; llardon v. Ileskethy 4 II. N. 175; 28 L. J, {Ex.) 
137. See however Doe v. Johnsoiiy GoWy 173; in which Ilolroyd, 
J#, held that such payment is evidence only of a right to the rents, 
and not to the land, and that the presumption is that they were quit 
rents ; this case was not cited in llardon v. lleskcih. If it appears 
from the plaintiff'’8 witnesses that the defendant holds under a 
written agreement not produced, or which, when produced, cannot be 
read for want of a stamp, the plaintiff will not be allowed to give 
parol evidence of the holding ; Brewer v. Palmer y 3 Esp. 213 ; 
Bamsbottom v. Mortlepy 2 M. 4* S. 445. But if the plaintiff* has 
made out a primd facie case, and the defendant seeks to show that ho 
holds under a written agreement, he must produce the instrument 
duly stamped, or his objection is untenable ; Fielder v. liapy 6 Bing. 
332 ; B. v. PadstoWy 4 B, 4 * Ad. 208. A parol demise for all the 
residue of the lessor’s term, it being the intention of the parties to 
create the relation of landlord and tenant, will operate as a lease so 
as to enable the lessor to maintain an action for use and occupation, 
or debt for rent; Poultney y. Holmes, 1 Sir. 405 ; Baker y. Gostliny. 
1 N. C. 19 ; Pollock v# Stacy y 9 Q. B. 1033. 
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Defendant's occiipation.'^ It is primd facie siifEcient for the plain- 
tiff to prove that the defendant occupied the premises during the pre- 
ceding quarter : and the continuance of the occupation or holding will 
be presumed till the contrary appears ; JIarland v. Dromley^ 1 Stark, 
455; Ward v. Masony 9 PricCy 291. A constructive occupation, or 
holding, of the premises by the defendant is suflicient ; an occupation 
which he might have had, if he had not voluntarily abstained from 
it ; Per Gibbs, C. J,, in Whitehead v. Cliffordy 5 Taunt, 519; Pinero 
V. JudsoHy 6 liiny, 206 ; Pollock v. Stacpy 9 Q. P, 1033, The 
ussignee of the reversion cannot, it would seem, maintain this action 
for rent in part incurred before the assignment ; for there was then 
no occupation of the plaintiff's property by his permission ; Mortimer 

P reedy y 3 M, W, 602. An adverse occupation by the d||pndant 
will not entitle the owner to sue in this form of action ; as wMre the 
vendor remains in possession after the sale, without any agreement 
wdth the vendee; 'Teto v. Jonesy 13 31. ^ W. 12. Indeed, the 
htat. 11 Oeo, 2, c. 19, s. 14, contemplates the relation of landlord 
and tenant, and there must bo some evidence of a holding by the 
plaintiff’s permission. And where a trespasser entered on land after 
a mortgage of it to the plaintill*, who had never taken possession 
nor obtained a judgment in ejectment, it was held that he could 
not recover rent in this form of action, as at all events he was 
not in a position to maintain trespass ; but whether he could have 
waived the trespass and brought use and occupation* the court 
considered as doubtful ; 'Turner v. Cameron's Coal Co,, 5 JSjt, 
ff32 ; 20 L. J, 71. Ihit a tenancy at sufferance is enough to 

support this action ; JlcUier v. SillcoXy L. J, (Q. P.) 295 ; 
and where a lessee under a lease from the plaintifi* continues to 
hold after llio expiration of it, claiming to hold as tenant to a 
stranger, whose title however is not shown, the plaintiff may treat 
him as tenant at sufferance, and sue him for use and occupation ; 
Payley v. Pradleyy 5 C. P. 396; 16 L. J, (C. P.) 206. If A, agrees 
t^let lands to 11, , who permits C. to occupy them, B. may be sued by 
A. for use and occupation ; Pull v, Sihhsy 8 '1\ JR. 327. After an 
agreement between the plaintift' and defendant for a lease, the receipt 
by the defendant of the rents and profits, or an attornnient from an 
under-tenant, is proof of use and occupation by the defendant ; Keal 
V. Swindy 2 C. ^ J. 377. And where an under-tenant held over 
after the end of the lessee’s term against the lessee’s will, who how- 
ever afterwards distr:iired upon him for rent due before the end of 
the term, the lessee was held liable to the lessor for use and occupation 
for such time as the under-tenant actually occupied ; /bbs v. llichard- 
Sony 9 Ad, ^ E, 849 ; see Levtf v. Leivisy 6 C. P,y N. S., 766; 28 X. J, 
(C. P.) 304 ; S.a in Ex. Ch,,*30X.X. (C,P.) 141 ; 9 C.P,, N.S.y 872. 
But there must be an occupation or holding actual or constructive ; 
therefore a tenant who had agreed to take premises but has not 
entered, is not liable to an action for use and occupation ; JSdye v. 
Strafford^ 1 C. J. 391; Zowe v. PosSy 5 Ex, 553; 19 Z. X 
(J&’^r.) 318; Tourney, D' lleinrichy 13 C, P. 892; 22 L. J, {C. P.) 
219. 

A tenant, who has quitted in pursuance of a parol licence from his 
landlord, remains liable as occupier ; Mollett y* PraynCy 2 Camp, 
103; 3£atthew8 v. Saicclly 8 Taunt, 270; or after an insufficient notice 
to quit, although at first acquiesced in by the landlord ; Johnstone v. 
Huddlestoncy 4 B, C, 922 ; Pesselt v. Landsbergy 7 Q. P* 638 ; 
even though the landlord, on the tenant leaving the house vacant, puts 
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up a bill in the window for the purpose of getting another tenant for tlie 
premi>es ; JRedpatliy. Mohcrts^ 3 Esp, 225, Ilutnotso, if the landlord 
has, with the assent of the tenant, accepted anotlier person as tenant, 
and he has entered, for this operates as a surrender in law of the 
iirst tenant’s term ; 2'hojnas v. CooJe^ 2 Z?. A,. 1*19 ; Eichells v, Athvr-’ 

stoney 10 Q.B. 944 ; 16 X. J, (Q. B.) 371. And the operation of such 
acceptance as a surrender applies where there was a lease under seal ; 
Davison v. Gent, 1 II. N. 744; 26 X. J. {Ex.) 122 ; and possession 
of the premises by the new tenant, and the fact of a new lease having 
been granted and the old one delivered up and cancelled, is evidence of 
the assent of the first tenant ; S. (7. ; Walker v. Iiiohardso7i, 2 
M. W. 882. If the landlord has accepted the key of the 
premisiR, this in itself is a surrender, and the acceptance of 
another tenant is immaterial ; Dodd v. Avkhnn, 6 3/. 6r. 672 ; 
so if after refusal of the key which the tenant leaves behind, the 
landlord make use of it and enters the x>i’t‘mises and puts up a 
board “ to let;” Phene v. Poppleircll^ 31 X. J, {t\ P.) 235; 12 
(\ B., N. S,, 334 ; see Ei/oti v. lleed^ 13 M. tS'* W. 285, and the notes 
to Duchess of Kingston^ s case, 1 Sni. X, (J. 713, seqq^ A., the tenant 
of a house, tliree cottages, and a stable and yard, at an entire rent for 
a term of seven years, before the expiration of the term assigned all the 
pn^mises to B. for the remainder of tlie term, the house and cottages 
being in the possession of under-tenants. The landlord accepted from 

A. a sum of money as rent up to the day of the assignment, which was 
in the middle of a quarter. The occupiers of the cottages having left 
them after the assignment and before the expiration of the term, the 
landlord re-let them, A. paid no rent after the assignment, but the 
landlord received rent from the under-tenants. Before the expira- 
tion of the term the landlord advertised the whole of the premises to 
bo let or sold. It was held that this was a surrender by A. by opera- 
tion of law of all the premises ; Peeve v. Bird, 1 f ^ M. cV It. 31. Where 
a tenant from year to year, at a rent payable half-yearly, quitted at 
the end of the current year without giving a notice to quit, and the 
landlord, before the expiration of the next half-year, let the premises 
to another tenant ; it was held that the landlord was not entitled to 
recover rent from the first tenant, from the expiration of the current 
year to the time when they were relet to the second tenant ; Hall v. 
Burgess, 5 B. C. 332 ; Wnlis v. Aicheson, 3 Bing^ 462. So where 
rent is payable quarterly, if the tenant quits by consent in the middle of 
a quarter, the landlord cannot recover rant pro rata, either for the subse 
quent portion of the quarter or for that part of it during which tlie tenant 
occupied; Whitehead v. Cliffoi'd, 5 Taunt. 518; Grumnany. Legge, 8 

B. JSf C, 324. Where a tenant, whose lease expired on Lady Bay, 
paid a quarter’s rent, after deducting a sum for repairs, on Midsummer 
Day, and was not afterwards seen on tlie premises, and a third person 
afterwards came into possession, and paid rent at irregular periods, a 
jury may presume that the landlord has accepted the lay^er as his 
tenant; Woodcock v. Nath, 8 Bing. 170. Although the premises 
are burnt down, and remain unoccupied, the tenant still continues 
liable in this action for the rent subsequently accruing ; for the pre- 
mises continue to be “held” by the defendant; Baker v. lloUpzaffell^ 
4 Taunt. 45; Izon v. Gorton, 5 N. O. 501. And the fact of the 
premises having been insured, and the landlord having received the 
insurance money and not applied it to reinstating the premises, 
affords no equitable defence to the action ; Lofft v. Dermis. 1 E. ^ E. 
474 ; 28 X. J. {Q. B.) 168. 
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Under the old Bankrupt Acts it was held that assumpsit for use 
and occupation lay against a lessee upon his agreement to pay rent 
during the tenancy, notwithstanding his bankruptcy and the occupa- 
tion of the assignees during part of the time for which the rent accrued ; 
Hoot V. Wilson^ 8 311. But by 6 Geo. 4, c. 16, s. 75, and by 

12 & 13 Viet. c. 106, s. 145, a bafnkrupt having or being entitled to 
any lease or agreement for a lease, shall not, if the assignees accept 
the same, bo liable to pay any rent accruing after the date of the fiat, 
or petition ; and, if the assignees decline it, shall not be liable in 
case he delivers up such lease or agreement to the lessor, or person 
agreeing to grant it, within fourteen days after he shall have had 
notice that the assignees have declined it. The Insolvent Debtors 
Acts contained similar ])rovi8ions, but they are repealed by Ae 24 & 
25 Viet. 0 . 134, s. 230, and sch. G. ; and by sect. 69, the dis- 
tinction between traders and non- traders is abolished. Rent being 
payable half-yearly under a parol demise, a fiat issued against the 
tenant in the middle of a half-year, and he offered to deliver up the 
premises to the landlord the day before the half-year expired, being 
within fourteen days of the refusal of the assignees to accept the 
lease ; and it was held that the bankrupt could not be sued pro rata 
for use and occupation ; the rent not being due till the last day, and 
an offer to deliver up the premises held under a parol demise being 
equivalent to a delivery of the lease ; Slack v. Sharpe^ 8 Ad. E. 
366; but in Jiri(j(js v. Sowry^ 8 M. IF. 729, it was doubted whether 
the then statute (6 Geo. 4, c. 16, s. 75) applied to a parol demise. Where 
the assignees entered and occupied premises in the middle of a year, 
it was adjudged that the action could not be maintained againt them 
for the bankrupt’s occupation as well as their own, unless the bank- 
rupt’s occupation was at their request; Naishy. Tatlochy 2 H. Bl, 
319 ; but Gibson v. (^oftrtborpe, 1 J). 4!’ B. 205, seems . directly con- 
trary to that case, which was not however cited. 

Use and occupation does not lie against a husband for a half year’s 
rent due in respect of premises occupied for j)art of that time by his 
wife before marriage, and which continued to be occupied by her for 
a short time after her marriage ; Bichardson v. Jlally 1 B. 5* B. 50. 
Where one of two executors of a deceased tenant for years enters into 
the premises, such entry docs not enure as the entry of both so as to 
make them both liable in an action for usp and occupation ; Nation v, 
Tozer^ 1 (7, M. tS' B. 172. And where one only of two joint lessees 
occupies and holds over, the other cannot be charged for use and 
occupation after the end of their terra ; Draper v. Crofts^ 15 31, 

W. 166. But where two persons signed an agreement to become 
tenants, and one entered at the time named in it, it may be presumed 
that he entered under a parol demise from year to year upon the terms 
contained in the agreement, tjiat is, on a demise to the two jointly, 
and therefore that he entered in respect of both ;»aiid use and occupa- 
tion will lie against both ; Glen v. Dunyey, 4 Ex. 61 ; 18 i. J. 
{Ex,) 35^. 

If, after the determination of a lease, the tenant holds over and 
pays two quarters’ rent, such payment is conclusive evidence of a 
new tenancy for a year ; and he will be liable in an action for use 
and occupation for the whole year whether he occupies the premises 
or not; Bishop v. Howard^ 2 B. C, 100; and see Bay ley y. Bradley^ 
5 C\ B. 396, ante, p. 164. So executors of a tenant from year to 
year, holding on and paying rent, will hold on the terms of the 
former demise, and be personally liable, their continuing to occupy, 
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and the landlord abstaining from |r^ving notice to quit, raising an 
implied promise on their part to abide by the terms of the original 
contract; Biickicorth v. Sitrpson^ 1 C, M, ^ It. 831* But where a 
tenant from year to year after the expiration of his landlord’s title, of 
the duration of which he was aware, continued in possession for one 
quarter, and paid rent for that quarter to the party entitled iu re- 
version, but quitted at the end of it, the payment is not evidence of a 
new or continuing tenancy from year to year, and the reversioner 
cannot sue the tenant for use and occupation beyond the quarter ; 
Breornan v. Jury^ JM. «S' J^Iood, 19, 

Use and occupation lies at the suit of a corporation ; Dean and 
Chapter of Rochester v. Pierce y 1 Camp. 466 ; Mayor of Stafford v. 
2Y//, 4 Ring. 75 ; and against a corporation which has actualiy occu- 
j)ied under a parol contract; Loire v. London and North-Western 
Railway Company y 18 Q, R. 632; 21 L> J. (Q. R.) 361; but if such 
a corporation ceases to occupy and quits without notice, it cannot 
be charged as on an implied engagement to hold from year to 
year ; for such a contract must be by deed ; and payment of a 
(quarter’s rent after quitting does not affect the question of further 
liability ; Pinlay v. Bristol and Rxe.ter Railway Company y 7 Rx. 
409; 21 L. J. {R,r.) 117. But Avhere the corporation is a company 
within the Companies’ Clauses Consolidation Act, 1845 (8 Viet. c. 16), 
si‘Ct. 97, which authorises parol contracts on behalf of the company 
by the directors, such contract may be implied; Lowe v, London and 
North- Western Raila ay Company y sapnX. 

Tlie relation of landlord and tenant may be implied. Thus wliere 
the defendant has entered under a contract for purcliase which ulti- 
mately goes off, and I'.is occupation has been a boneheial one, Lord 
Kenyon seemed to think that he might be liable in this action ; 
Hearn y. Tomlin y 1 iVu/re, N. P. 192 ; and see the note, Ihid\ — and 
he was lield liable for the period since tlie contract was put au 
end to, in Howard v. Shaw, 8 M. W. 118 ; but he is not liable, if 
the sale goes off for want of title, for use and occupation for th (3 
j»revious period, whore there is no agreement about paying for such 
occupation ; Wiii(erhottom\. Ingham y 7 Q. R. 611. \Vhcre defendant 
entered into an ngreement to take possession at a certain rent, the 
landlord to put the ])remise8 in repair, and the rent not to commence 
till the completion of the repairs, and he entered into immediate occu- 
pation of the premises, but quitted after six months in consequence of 
the repairs not being done ; this was held evidence from which a jury 
might infer an implied agreement to pay what the occupation was 
worth ; Smith v. RldridgCy 15 C. R. 236. A receiver in chancery put 
defendant into possession under an agreement with himself y as agent, 
for a term of years : The plaintiff, the cestui que trust of the estate, 
refused to sanction the agreement except as a yearly tenancy ; and 
tlu^reupon defendant said he should quit at a time named by him, 
and he did in fact quit at that time after five mouths’ possession : — 
Held that plaintiff could neither maintain an action for use and 
occupation nor for trespass ; for there was no contract as between 
plaintiff and defendant, express or implied ; nor was the plaintiff 
legal owner of the property; Sloper v. Saundersy 29 L. J, (Rx.) 
275. The receiver in this case was agent for the trustees as well as 
receiver in chancery, and he professed to demise as “ agent on behalf 
of the estate.” If the plaintiff is a co-director with the defendant 
of a company which occupies the plaintiff’s premises, he cannot sue 
defendant on an implied contract for use and occupation ; Chadwick 
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T. Clarke^ 1 C. B. 700. One tenant in common, who occupies a house 
alone, but without excludinfa: l^is co-tenants, is not liable to pay rent 
to them ; McMahon v. Burchett^ 2 Phillij^s, 127. 

Where A. agreed by letter w'ith B. to take a lease of B.'s iron ore 
for forty years at a certain rent, engaging to work the veins in a 
certain manner ; it was held that this was not a mere licence, but 
constituted an hereditament within 11 Geo. 2, c. 19, s. 14, in 
respect of which use and occupation would lie against A., who had 
worked under it ; Jones v. IleynoJdsy A Ad, Sc B. 805. So this action 
lies against one who has used a fishery under an agreement or licence 
to fish with a rod and lino ; llolford v. Pritchard^ 3 Bx. 793, 

Damatjes,^ Where a rent is mentioned in the lease or agreement, 
though the lease be void by the Statute of Frauds, it may be 
resorted to for the purpose of calculating the rent ; Be Medina 
V. Poison f Jlolty W. P, 47. But where there is no express agree- 
ment as to rent ; or where the terms of the agreement have 
been so far departed from that the stipulated rent is no just 
criterion of value, the value of the premises must be proved ; Tom- 
linson v. Bny^ 2 B. kS' 680 ; and though a tenant, who holds over 
after the end of his term, is presumed to hold at the old rent, yet 
where a new tenant is substituted by consent, under an agreement 
for an inort'ased rent at the end of the term, and this agreement is 
afterwards abandoned, hut the new tenant continues t > occupy after 
the term, no such inference arises, and it is for the jury to find the 
real aunual value ; Mayor of Thetford v. Tyler ^ 8 Q. B. 95, 

Bcfence. 

The plea of ner^cr hidrhted is now generally used for the old plea 
of non- assumpsit y and the distinction between the form of assumpsit 
and of debt seems to be x>ractically abolished by the Common Law 
Ptocodurc Act, 1852, 

Under such general plea the express or implied contract upon 
which the action is tenable, or the facts which make the defendant 
liable, arc put in issue. 

When the action was brought in the form of assuinpsity proof of a 
lease under seal was held to defeat the action ; but where the form 
was dehty it is not ch ar that such lease would have the same effect ; 
for dobt Itiy at common law ; Gibson v. Kirky 1 Q. B. 850. Since 
the Common Law Procedure Act, 1852, ground of special demurrer 
only is no longer tenable, and the declaration need not show whether 
it bo in the form of a debt or assumpsit. It is, therefore, probable 
that the existence of a demise by deed will now be no objection on 
this issue at Nisi Prius. Even before the Act, it was held that an 
executory agreement, under seal, for a future lease, would not pre- 
vent the lessor from suing in this form ; Banister v. Usbornoy PeakCy 
Add. Ca. 76. ♦ 

Plaintiffs tith expired.'] Although the defendant cannot impeach 
the title of the plaintiff under whom he holds {antCy p. 1 62), yet he 
may show that it has expired ; England v. SladCy 4 T. jR. 682 ; Boe 
V. Bamshothamy 3 M. S, 516. Ouster of the plaintiff^’s title by 
sequestration is also a defence on the general issue, in an action for 
use and occupation during the sequestration ; Potcell v, Jlibherty 15 
Q. B. 129; 19 L. J. 347, Where the defendant had come in 
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under tlie plaintili‘, it was held not competent for him to show that the 
plaintiff’s interest had been forfeited to the lord of the manor, to 
\\hi»m tiio defendant hud since paid rent upon notice and demand 
inad(', unless ho has expressly disclaimed the ])laintitt‘*s title, and 
commt nced a fresh Inddinj^ undi V the new huullord ; liafls v. H e.sf- 
wnod^ 2 Vamp, 11. StM* po^f^ llepterin^ TJetdeace on Xon Dewisit^ 
vS'c. In IWuUUlort v. liaravtf, 2 C, ddS, it was held timt the 
defendant might ^ive in evidence*, on non-nssiimpsit, that the plaintiff 
had mortgaged the premises before the defendant became tenant, and 
that the mortgagee had claimed ivnt becoming due after notice; but 
tluit payinei.t, on such notice, of rent iluc before the notice (if a 
<lefei*ee at all, as to which boe the judgment at p. 5i;h and perPatto- 
s»>n, J., ill Wllf<in v. Danu^ 17 (f J*, dOO), must he sju eiullv pleaded ; 
yeicport V. Hardy, 2 Doicl, L, 921 ; M Z. J, {Q. Jf,) 212 ; accord. 
Ami it is Settled now that a mere elaini of possession or rent 
is no defence at all, if the defendant has not, under compulsion, either 
actually given up possession, or ]>uid tho nmt to the owner of the 
legal estate ; JVmery v. Harnett, 4. V, H,, N, S,^ 4211 ; Hiekman v. 
Maehin, 4 II, c^J- N, 716; 28 L. J, {Ex,) '6X0 ;m Wilton v. Dunn, 17 
Q, B, 294 ; 21 L, J, {Q. B.) GO. 

Defendant^ s ocenpation determined,^ As to notice to quit, see 
past, Ejvrtment by- Landlord, Au agreement, that on the* tenant’s 
ciuitting the rent shall erase, and an aece))tanco of tlio key by the 
hindlurd, or a letting of the premises hy liini to a thirl pt rsoii, 
is (as already state<l, ante, p. l()o) a sufiicient defence under non- 
assumpsit; tVhitehead V. (lifford, 6 'Taunt, tOlS ; Hail v. 
Bury ess, b B, cS' C, 662 ; firimman v, Leyye, 8 B, cS* C, 824 ; JValls 
V. yiteliiHon, 8 Jiiny. I(i2. Put delivery ot tlie keys hy au ager.t of 
the defendant to a servant at the plauitiirs hous(‘, is not alone Hufli- 
cient to prove an aecejitance hy the plaintiff; Harland v. Bronifey, 
I Stark, 4.35; Can nan v. Hartley, i) V, B, G84 ; 19 1j, J, {V, ^.) 
828. • 

Erietion,'\ An eviction by the landlord determines the occupation, 
and may, for that reasem, be shown Uinler non-assumpsit; l^rentice 
V. Efliuti, b JZ cV JV, fi()(i ; and where tin? premises are let at au entire 
rent, an eviction from pait, if tlie tenant ([uits the r(*siduc, is a eom- 
j)lete defence; Smith v. Italeiyh, 8 Vamp, 518. if the tenant con- 
tinues in possession of the resitlue, it has been said that he is liable 
pro tanto on a quanluju meruit ; Stokes v. Cooper, 8 Camp, 514, n. ; 
but eviction from any part hy the lessor is a suspension ot the whole 
rent while the eviction lasts; see dirt, per Parke, P., in lleexe v, 
Ihiul, 1 C, J/. li, 86; Neale v. Mackenzie, \ M, W, 747 ; Co, 
Litt, I ts h,, and other authorities cited, I JVbns, Sand, 204, n. (2) ; 
Morrison v. Chadxeiek, 7 C, B, 2f>6 ; 18 X. J, {(J, iK) 189 ; but the 
tenant is not discharged from covenants other than for the payment 
of rent ; Ibid, An eviction of the under-tenant is an eviction of the 
tenant ; and the landlord having given notice to an under-tenant of 
the defendant to quit, who quitted accordingly, and the premises having 
remained unoccupied for a year, the landlord cannot recover for that 
year against the defendant,' altliongh he has again under-let the pre- 
mises ; Burn v. Phelps, 1 Stark, 94. But a forcible expulsion of a 
man put into the plaintiff’s house to keep possession of ai»artmei^a for 
the defendant (tenant), and who was personally objectionable to the 
plaintiff as being an improper and unfit person, was held no eviction 

I 
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of the defendant from the apartments ; the jury finding that plaintiff 
did not intend to dispossess the defendant ; Henderson v. Mears^ 28 
L. J. (Q. B.) 305. 

Defendant treated hy plaintiff as a tresp)as8er,"\ If the landlord has 
treated the tenant as a trespasser, he cannot afterwards recover 
against him in this action. Thas if he has recovered against him in 
ejectment, he cannot sue, in this action, for the rent accruing after 
the day of the demise ; for, by suing for the tort, he has precluded 
himself from suing ex contractu; Birch v. Wriyht, 1 T, B. 378; 
Bridyes v. Smyths 5 liiny, 410. And the mere hrinyiny of an eject- 
ment by service of the declaration for a forfeiture will prevent the 
lessor of the plaintiff from suing for rent subsequently due, this 
being an election on the part of the lessor to determine the lease : and 
this defence is ope n under the general issue ; Jones v. Carter^ 15 M, 
cV Xr. 718 ; Accord. Dendy v. Nicholl, 4 a B., N. S., 376 ; 27 i. J* 
(f/. P.) 220. 

No hencjicial occupation.'] Where the defendant proved, that ho 
took ])oss( ssiou as administrator, that the premises had been pro- 
ductive of no profit to him, and that eight months after the intestate’s 
death he hail offered to surrender them to tlio plaintiff, — this was held 
a good defence on the general issue, in an action against the defen- 
dant ill his own right; Itcmnant v. Bremridyey 8 Taunt. 191 ; 2 B. 
Moore^ 94. 'J'his case has, liowever, been doubted; see llornidye v. 
inisonf 11 Ad. c'J* B. 652. Non-compliance hy the landlord with an 
agreement to do repairs, wlureby the premises had become unfit for 
profitable occupation, and the defendant quitted them on that ac- 
count, is no detV‘nc(! ; Surplice v. Barnsworth, 7 M. G. 576. If a 
furnished house he let in an untenantable state by reason of vermin, 
so that the plaintiff is obliged to leave, this is a defence under 
tlio general issue ; Smith v. 3Iarrahle^ 11 M, ^ W. 5, ]3ut if land 
bAet for pasturage, and the grass turns out to have been poisoned, 
hut W'ithout the landlord’s knowledge, the tenant is liable for the 
whole rent agreed, although he occupied for only a part of the time ; 
Sutton V. 'Temple^ 12 M. vS* IV. 52 ; Smith v. Mar ruble being distin- 
guished as a letting of a mixed nature, — a house and furniture. 

Payment.] Payment h^' the defendant to his lessor, before he had 
notice of an assignment of the premises by him to the plaintiff, is a 
good plea ; Cook v. MoylaUy 1 Bx. 67 ; 16 X. J. {Bx.) 253. 

Statute of Limitations.] The statute of limitations is a good 
defence in an action against a person who has been tenant from year 
to year, but wdio has not, within the last six years, occupied the pre- 
mises, paid rent, or done aii^*^ act from wdiich a tenancy can be 
inferred ; though no notice to quit has been given ; Leigh v. ThorntoHj 
1 B. A. 625. 

Illeyality.] It is a good defence that the premises have been 
knowingly let by the plaintiff to the defendant for an immoral pur- 
pose ; Crisp v. Churchilly cited 1 B. P. 340 ; or the occupation 
Knowingly allowed to continue for such a purpose; Jennings v. 
ThroymortoHj By. 8f Mood. 2j51. And this defence must now be pleaded 
specially. 
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Distress.^ Parke, B., expressc*d an opinon that it wns no defence 
that the landlord has distrained goods to the full value of the lent, if 
he has sold them fur a less sum ; if he has sold them at too low a 
rate, the tenant’s remedy is by action on the case ; Efford v. Burtfess, 
1 Mood. tSr Itoh. 23. And it is no defence that the tenant quitted, 
without giving notice, in the fe ir of a distress by the superior laud* 
lord ; llickett v. 2'ulllcky 6 V. P. GO, 


ACTION FOR WASTE, BAD HUSBANDRY, ETC. 

This action lies, where there is a tenancy, on a contract, express or 
implied. 

demise. Statute of Eratids.'] By 29 Car. 2, c. 3, ss. 1, 2, all 
leases and terms, whether freehold or for years, not in writing and 
signed by the party making them, or their agents authorised by 
writing, shall have the effect of leases at will only, except leases not 
exceeding three years from the making, whereon the reserved rent is 
equal to two thirds of the im|)roved value. 

Section 4 of the same statute is stated ante, p. 150, and applies to 
contracts for creating a tenancy as well as to sales ; but contracts for 
three years at rack rent art* excepted out of section 4, as wM ns out of 
section 1, hy the second section ; Bolton v, 'romlin, 5 Ad, 4r EJ. 850. 

The thr(‘(j years must be from the makimj, and not from the com- 
fnvnrctneni only ; 'Press v. Sarof/e, 4 B, 30 ; Baker Hep- 

Uidds, Ildl MSS, Svlw. N. P, lit. Errands {Slatnte of), p. 830. 
Spieial terms, not necessarily implied in a tenancy, may yet be 
incorporated with a parol demise by implication. Thus wdiere a 
pnr(»l lease is bad for w’ant of proper formalities required bv 
seeticui 1, yet if tlic lessee enters and pays rent, he become^ 
tenant, from year to > ear on such of the terms of the invalid lease 
as arc not ineonsistont wdth such a tenancy ; Doe v. Bell, b 
'P. It. 471 ; Jlivhardson v. (iijford, 1 Ad. (§• E, 52. Upcjii entry 
under a pari>l lease for more than, three j^ears, the lessee is strict 
tenant at will, and only becomes a yearly tenant on payment of rent ; 
Berrep lAndlep, 3 M G. 512; 2 Sm. L. C. notes to Doe v. 
Bell, and (Aayton v. Blakep, pp. 93-105. The Act 8 & 9 Viet. c. 
100, 8. 3, now requires a deed wherever the Statute of Frauds 
requires a writing, otherwise the instrument is void as a lease. See 
the Statute, post, tit. Ejectment hy Jjandlord. On an implied promise 
to hold on the terms of a former lease, in order to prove the terms 
the old iea^^e must be produced duly stamped ; IValliss v, Broadbent, 
4 Ad. E. 877 ; ante, pp. 110-7 ; and it is suflicicnt if the stamp be 
the proper one at the time of stamping, though at the time of 
execution a larger one was required; Buckworili v. Simpson, 1 C. M. 

It. 834. 

77'aste.'] The general rule as to waste at common law is that, in 
order to constitute it, there must be a consequent (\iminution of value 
of the estate ; or an increased burden upon it ; or an impairing of the 
evidence of title ; per Patteson, J., delivering the judgment of the 
court, in Huntley v. Russell, 13 Q. B., tSS. It is not waste for a 
tenant to dig gravel from pits, or work mines already open on the 
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land when leased, if they are not excepted ; Co, Lit, 04 h ; Bac. 
Ab, Waste {C.) .‘3. 

By 14 & 15 Viet. c. 25, s. 3, the tenant of a farm, who shall erf<*t. 
any buildings on the farm for asricMiltdral or trade ])urposes with 
written consent of bis landlord, will be at lihcrtv to remove them, if 
the lessor shall not buy them within a month after notice of removal 
at a valuation tixed by referees, so that he do no injury to other build- 
ings, or reinstate them as before. 

Non-repair,"] An oblijiijation to repair is implied in every 
tenancy for years, wliother the waste be permissive or wdlfiil ; 
3 Strp'h. (hm, But the obligation of a strict yearly tenant is 

not so well defined. Ho is, at all event‘d, bound to ke(‘p and leave the 
premises wind and wator ti^bt. and to use them in a “ teiiantlike'’ 
manner ; Jlnrsifall v. Mather : Jlotty N, P. 7 ; Perr/nson^ s case^ 2 
Psp. 590 ; and, see i^enerally, note (.r) to Pi)/nfrct v. llicrnft^ 1 117//.?. 
Sound, 323 d. If a hmant ludds over aft<‘r ii lease with a covenant 
to keep in repair, ho presumably continues liabh? in assumpsit for the 
same armmut of repair ; Dujtnj v. Atkinson^ 4 (^nnp, 275 ; Ardrn v, 
Sn/iiron, \ t Q. B. 832. Ihit wliere A. held for a tt rin two mes- 
Ruai;<.‘s of B., with a eovtmaut to keep and b a\o them in rej)air, and 
during- the torru the two had b(?eii couvertt'd into a single bouse, and 
tho W'bolo was out of repair at the end of the ti rm, and A. contiiUKni 
to occu[)y witlioiit a fresli lease, paying- nmt, — it was held that A. 
was not iiablo on an implied contract to put tlu? premises in the same 
state as at the b( ^•inniu.i;' of the term ; Johnstni v, SI, P( ter\ Here- 
ford^ 4 Ad, di' P, 520, An ex])ress contract to repair supersedes 
implied oidij^ations of the like nature; Stondvn v. Chrisntas^ 10 
Q, B, 13 7. Tho law wnth regard to the <ibli nation to repair, is 
further stated, post, under tit. ylction on Covenant, 

fsood hoshandr]/ — fV.sNfo///.] The ohlij^ation to ^ood husbandry 
ilrises eitlun* from contract, or tlie mere relation of tenant, or from 
local cuslom, or other eireumstaaot*s. 

Tho eu>tom is not necessarily excluded bv proof of express agree- 
ment, if the two ])(' consistent ; Hutton v. B7/rrc//, I M. v.y B7 4(i6. 
But a (Mistom that siu oul'^oint^ tenant should leave the manure, heintj 
paid for it, is exclinhal by an ex[>r(; s stipulation tliat ho sliould leave 
it witiunit any ineution of j>ayiiumt ; Pffherts v. Barker, 1 C, tS’ 

808. A tcuaiit who hohhs over after a lease has expired, or enters 
under an aj^reemeiit for a lease, holds sulject to th.o terms of the lease 
as to the course of hushandrv ; Bitherts v. Barker, 1 f/. iS* H, 808 ; 
Poe V. Aniei/, 12 Ad, P. 470. Thouf 2 :h it is ti^onerally* treated as 
a custom for the incoming tenant to ]>ay the value of fallows, &c., to 
the out^^oiijf^ tenant, yet when there is no ineomin*^ tenant, the con- 
tract implied by the custom is that the landlord shall pay the value ; 
PavicU V. (ihskoin, 7 AV. 273 ; 21 L, J, {Px,) 85. AVhere a tenant 
holds on the general terras of cultivating according to good husbandry, 
drainage may be part of it, and a custom for the outgoing tenant to 
charge his landlord with jiart of the expense of such drainage, though 
done without his knowledge, is reasonable and consistent with the 
terms ; Moustep v. Ludlani, 21 L, J, (Q, B,) G4. 

Action hp assignee of The 32 II, 8, c. 34, does not extend 

to parol coiitiacts; Sianden v. Chrismas^ 10 Q. B, 135; but where 
the assignee cun determine the tenancy, the continued holding of tho 
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tenant is evidence of a fresh apfreement between the parlies to hold 
on the old terms; Bnckicorth v. Simpson, 1 C. 31. It. 844; 
Anhn V, Snlliran, 14 Q. li. 8.52. In other cases the aetioii must bo 
ill the name of the original lessor; Bickford v. Parson, o C. B. 1)20 ; 
11 L.J. {C\ P.) 102. 

Breach.'\ As to proof of breach of contract to repair or to use good 
husbandry, see post, tit. Action on Covenant. To a breach for not 
keeping premises in good repair it is material and relevant for tlie 
de lend ant to show the bad state of the premises when demised ; 
Burdett V. Withers, 1 Ad. E. 13(3; and cases post, Action on 
Covenant for not repairing/. 


ACTION ON BILLS OF EXCHANGE. 

^lost of the following notes of evidence anti decisions apply 
also to promissory mdes, on which, however, a separate head will be 
found immediately alter the present. 

Form of hill.'] The only restriction now in force as to a bill is, 
that it must not be for less than 20.5. ; 48 G. 3, c. 88, s. 2 ; .see post, 

р. 214. 

Production of the /u7/.] It is gon(»rally necessary for the plaintiff 
to ])roduee tl.e bill or note on which lie has declared, whenever the 
form of pleading puts it in issue ; and even when not in issue, interest 
due before action is not re<!0\c*rahle without production ; llnttony., 
Ward, L> Ch B. 20. Hut w here it appears that the bill has been lost 
or destr(»yed, as where tlie deteiolant tor(,‘ his own note of hand, a 
oo|>y is admissible ; A if on. 1 Bd. Bat/m. 731 ; or oIIhu* secondary 
evidence may he given where the issue is merely on the making or 
aeceptiiig, and tiiere is no ’‘peeial plea that the instrument is lost or 
destroyed ; Blackic ]*iddiifff, (3 V. B. lt)0 ; Charnley v. Crundp, 
J l C. B. 0(t8; 23 L. J. (C. P.) 121. By the 1 7* & 18 Viet. 

с. 12«j, s. 87, in any action founded on a bill or other negotiable 

instrument, the court or a judge may order that the loss of such in- 
striimoiit shall not be set up, provided an indemnity is given, to the 
satisfaction of the court, a judge, or a master, against the claims of 
any other person uiJon such negotiable instrument. But unless lie 
avails liimself of this enactment, the ])laintitf is liable to be defeated 
in an action on a lost bill indorsed by the payee; though he has 
ofi’ered an indemnity to the defendant; Plersoti v. Hutchinson, 2 
Camp. 211; Hansard \ . llohinson^ 7 B. cV < DO; and though tlie 
bill was lost after it became duo; S. C.\ Po(de v. Smith, Holt, N. P, 
114; or wan not indursed when lost; liamuz v. Crowe, 1 PjX, 
167 ; \3 L. J. (Ex.) 280. And the loss of a n<*gotiable bill is fatal 
to a recovery at common law, as w^ell <)n the bill as on the debt for 
which it was given ; Crowe v. Clay, 9 Ex. 604 ; 23 L. J. {Ex.) 150 ; 
whether the bill be indorsed or not; S. (J. Evt-ii an express promise 
by the dcfenrlant to pay the bill will not entitle the pLintiff to 
recover on it; Haris \. Dodd, 4 Taunt. (302. Hut the payee of a 
note, not negotiable, may require payment witliout producing it ; 
Wainw, Bailey, 10 E. 616; and sec* per Jervis, C. J., in 

Charnley v. Crundy, 14 C. B. 614; 23 L. J. ((J. P.) 122. Where 
tlie defendant liad admitted that he owed the money due upon a bill 
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which was in his own possession, Abbott, C. J., held that such 
admission mi^ht be given in evidence under the enmmon counts 
without a notice to produce the hill ; Fryer v. Brown^ My, ^ Mood, 
145, A formal admission of the handwriting of the defendant to 
his acceptance is j>rimd facie evidence of tlie regularity of such 
acceptance, and dispenses with production, if there be no “saving of 
just exceptions”: Chaplin v. Lery^ 9 Ex, 531 ; 23 L, J, {Ex,) 117 
and see Sharpies v. Micknrd^ 2 II, N, 57 ; 26 L, J, {Ex.) 302 ; 
where in an action by indorsee against drawer, the court doubted 
whether, on traverses only of presentment for acceptance and notice 
of dishonour, it was necessary to produce the bill. 

Where a bill appears to bo altered it lies upon the party producing 
it to show that the alteration was made under such circiiinstances as 
not to vitiate the instrument; Jlenmany, Eickinsoy^^ 6 J83; 

and it cannot be left to the jury on the mere inspection of the bill, 
without other proof, to decide whether it was altered at the time of 
making or nt a subsequent period ; Kyiiyht v. Clen^etits^ 8 Ad. ^ E], 
215. Where a note payable at two months was dated, by mistake, 
Ist January, 1854, instead of 1855, but crossed by the maker before 
delivery, “ duo 4t!i March, 1855,” it was held that this o[»crated as 
a correction, and that the note was rightly described as of 1855 ; 
Fitvli V. Jones, 5 E. B. 238 ; 24 L. J. {Q. B.) 293. See further, as 
to alterations on a bill, ayde, pp. 133-4, and Defeytce, pp. 202-3* 

Varitntee in nayncs, Although variances are now in most cases 
amendable, it has been thought as well to retain some of the cases, as 
bearing on other important points. Where initials or some contraction 
are used for a Christian name in the bill itself, the same initials or con- 
traction may be used in the process or declaration by the 3 & 4 W. 
4, c. 42, 8. 12 ; but it may beci>me necessary to identify the parties so 
designated, and if the name bo spelt wrong parol evidence is ad- 
missible to show who \vas intended ; Willis v. Barrett, 2 Stay'k, 29. 
When a bill is drawn with the payee’s name in blank, and in tho 
declaration it is stated tViat A. B. (a hond fide holder who has inserted 
Ilia own name) was payee, it is no variance ; Attwood v. GriffiyXy 
My, ^ Moo, 425. In an action against several joint makers of a 
note, it is no objection, on the ground of variance, that one of them, 
who has let judgment go by default, has been sued by a wrong 
Christiau name, the identity of the party, and service of tho writ on 
him, being shown ; Divkinsoyi v. Bowes, East, 110. The Uame of 
a party to the bill may bo stated as on the bill, though it; be not the 
real name ; Foryyian v. Jacob, 1 Stark, 47, 

The words “ now overdue,” in the form Sch. B., C. L, P. Act, 1852 
(15 & 16 Viet. c. 76), are part of the description of the bill, and are 
put in issue by a traverse of the acceptance ; and if the bill pro- 
duced was not duo at time of action brought, it is a fatal variiAice ; 
J/inton y. Duff, 31 L, J, {C, P.) 199 ; 11 C, B,, N, S, 724. 

Variance in the place of payyyyent,^ If a bill is drawn payable at 
a particular place, this as against the drawer is part of the contract, 
and it is a variance to state it without that qualification ; Bayley on 
Bills, 310. So where a bill was directed to “ A. B., payable in 
London,” payment in London was held part of the contract ; Hodge 
v. Fillis, 3 Camp, 463. And where a note contains, in the body of 
it, a promise to pay at a particular place, it is a variance to omit the 
place ; Sanderson v. Bowes ^ 14 East, 500 ; Spindler v. GrelUtt, 1 
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Ex, 384. But when the place of payment is only mentioned in the 
memorandum at the foot of a note, it is no variance to omit it ; Brice 
V. 3fitchcll, 4 Camp. 200 ; Williams v. Waring, 10 li, wS* 2 ; and 
this seems to be now settled ; Masttn's v. Barretfo, 8 C. B, 433 ; not- 
withstanding Trecotkick v. Edwin, 1 Stark. 4G8, contra. And the 
reason is not because a writing in the corner cannot form part of the 
contract, but because from mercantile usage such a writing on a bill 
or note is a mere memorandum for the convenience of parties ; per 
€xirunn,\n Warrington v. Earlg, 2 E. <§* E. 706 ; 23 L. J. {Q. B.) 48, 
But where a note was alleged to be pa^^able at a certain place, and it 
was only made so payable by a memorandum at the bottotn, Abb(»tt, 
C. J., held it no variance; Hardy v. Woodroofe, 2 Stark. 310; 
Sproule V. Legge, 3 Stark. 157 ; and the reason seems to be that, if 
payable gentTally, it is payable at the place named; Blake v. Beau* 
mont, 4 M. G. 7. 

Variance in consideration.'] The words “value received,” in a 
bill j)ayable to the drawer’s order, mean value received from the 
drawer by the drawee; and it* stated to be value received by the 
drawer, it is a variance ; Highmore v. Primrose, 5 M. S. Go ; 
Priddy v. Hcnhrey, 1 B. O, 074, But where the bill is drawn 
payabio to the order of a third person, “value received,” it is no 
variance to state that it was for value received “ by the drawer,” ns 
that is the most natural meaning ; Grant v. Da Costa, 3 M. S. 
351. “ Value received,” in a note, imports value received from the 

payee ; Clayton v. Gosling, 5 B. cS* C. 300. 

Variance in the The money mentioned in a declaration on 

a hill means English money ; if the bill is really for Irish or foreign 
money, it is a variance ; Kearney v. King, 2 IS. A. 301 ; Sproule 
V. Legge, I B. C. 10. A bill, expressed in words to be for the sum 
of 200/., had 245/. in the margin in figures and a stamp suflicient for 
the larger amount; lo ld that this was a hill for the less amount, and 
that parol evidence of error was inadmissible ; for in case of dis- 
crepancy, the words in the body of the bill, and not the marginal 
figures, arc to be attended to ; Saunderson v. Piper, 5 N. C. 425. 

Ambiguous instx'umcnt.] The following instrument, “I promise 
to pay to J, B, or order,” &c., signed “ J, B.,” with J. G.’s name 
and address in the corner, and J. G.’s name written across it as an 
acceptance, and indorsed by .1. B., may bo treated by the holder as 
against J. B., as a note by him ; Edis v. Bury, 0 B. C. 433 ; and 
semhle, at the holder’s election, as a bill of excliange ; Ibid. “ Pay, 
without acceptance, to the order of .1. C. F.,” signed by the manager 
on behalf of a banking company at one place, and addressed to the 
coidf^any at another, is as against a partner in the com[>any a pro- 
missory note ; Miller v. Thomson, 3 M. G. 570. ** 1 promise to 

pay T. L., or order,” signed H. ()., with the name of the defendant 
on the left corner, and his acceptance across it: Held that T. L. 
might sue defendant as the acceptor of a bill of exchange ; Eloyd v. 
Oliver, 18 Q. B. 471 ; and sernhle, the instrument might have been 
treated either as a bill or a note as against II. O. ; Ibid. 

Without the drawer’s signature, a bill, though accepted, is of no 
force ; Stoessiger v. South Eastern llailway Company, 3 E, ^ B. 
549 ; 23 L. J. (Q. B.) 293 ; Goldsmid y, Hampton, 27 L, J. (C.P.) 
286; 5 a i?., AT. & 94. 
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In order to constitute a valid bill the payee must be a person 
capable of being ascertained at the time of the drawing : and there- 
fore, if drawn payable at a future time to the order of the treasurer 
of a society for the time being, the instrument is invalid as a bill; 
Yates V. Nashf^l^ X. J, I\) 306; 8 C\ Ji., N, S, o81. An 
instrument not directed to any drawee is void as a bill ; and an 
acceptance by a perscm to whom it is not directed is no acceptance ; 
Peto V. JleynoldSf 9 Ex, 410; 23 X. J, (Ex,) 98; JJavis y, Clarke^ 
6 Q, B, 16 ; unless he be ah acceptor for honour ; Polhill v. Walter ^ 
3 X. Ad. 122. A person is not liable as acceptor who accepts by 
procuration lor the drawee, but without his authority ; Polhill v. 
Walter^ sitpra ; hut if ho he one of several partners, and he accept 
the bill in his own name on behalf of the i^rtnersliip, leaving no 
authority to bind the firm, he is still personally liable as acceptor; 
Owen V, Van Uster^ 10 C, P. 31cS; 20 X. J, (C, P.) 61; Kicholls 
V. Diamond^ 9 Ex, 154 ; 23 X. J. (Ex.) 1, 

Where the bill was directed to no one, but was made payable at a 
speciiied address, and was aceepted by a person residing at tliat 
address, it was held that he miglit bo sued as drawee and acceptor ; 
for that, by a(;cepting, he acknowledged that he was the person to 
whom it was directed ; Oriuj v. ^lilncr, H Taunt. 730 ; hut this case 
has been questioned, and can only ho su])ported on tlie ground that 
the acceptance by the defendant was not inconsistent with the 
address ; Da^jis v. Clarke and Pi to v. lOptwlda^ sujwa, hut an 
acceptance, where there is no drawee iiameti, may make the pi r^on 
accepting liable as the maker of a ])i’omissoiy note ; l^cto v. Hep- 
nolds^ supra. In Eivlder v. ^[arsJiall, 30 X, J. (C\P,) 158, 9 C, Jj,y 
N, S, GOG, S. M. was sued on the following instrument: — 

‘‘ Pay to Mrs. E. F. or order.’' (Signed) A. L.’^ 

To Mrs. E. F., Nelson Lodge, Chelsea.” 

and across was written — “ Accei>ted. S. M.” : the whole document, 
except “ A, L.” was written by the defendant, and it was given by him 
to E. F. to secure a debt from A. L. to her; and it was held that tlie 
address — “ To ^Irs. E. F.,” might be treated as a repetition of the 
payee’s name, and not as a drawee, and the document as a promissory 
note, made by 8. M. A bill addressed to ‘^A., or in his absence, to 
11.,” and accepted by A., may bo declared on as the acceptance of A. 
without noticing 11. ; Anon,^ 12 Mod. 417. The word at bt fore the 
name of the draw'ee is equivalent to on ; at least, when the bill is in 
other respects drawn st) as to import that the name is that of a 
drawee, and the action is against the drawer; Shaftleworth v. Ste- 
phenSy 1 Cajnp, 407 ; Allan y, 3Iawson^ 4 Camj), 115. 


Pa pec against Acceptor, 

Drawing accredited by acceptance.'] An aoeeptanee admits the 
handwriting of the dniAver ; Sanderson y, Colhnan^ 4 M, 4' 209 ; 

and if the bill be drawn by procuration, the procuration ; Bohmson 
v. Yarrow^ 7 2\iunt, 455 ; and the acceptor cannot say that the 
drawer’s name is forged; Jenys v. Fawler^ 2 Str, 946; Smith v. 
Chester^ 1 T, B, 655, Buller, J. ; and per Dainpier, J., in Bass 
V. Clhe, infra ; or that the drawer is ill described in the bill ; Bass 
V. CliL'Of 4 AX 1 ^' iS. 15. Nor can he set up the drawer’s inability, as 
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that he was aif infant ; Taylor v. Croker, 4 Psp, 187 ; or a married 
woman ; Smith v. 3Iarsacky 6 C. P, 48G ; 18 L. J, (C. P.) (Jo ; or 
a corporation without authorit}' to ne^jotiato hills of exehan^^e ; 
I lain fax V. Lyl<*y 3 JSx. 4J6 ; 18 i. P. (PV.) 197 ; or a bankrupt; 
Drayton v. Dalcy 2 P. 4^' C*. 293. 

Acceptance in tcritinff,'\ lly stat. 1 & 2 Geo. 4, c. 78, s. 2, no 
acceptance of any inland' bill of exchan^jc shall be sulHcieut to charjre 
any person, unless the acceptance be in. writing on the bill, or, if 
there be more tlian one part of the bill, on one of the parts ; and by 
stat. 19 & 20 Viet. c. 97, s. 6, no acceptance of any bill of exchange, 
whetlier inland or foreign, made after GLst December, 1856, shall be 
sulHcient (o bind or charge any person, unless the same be in writing 
on the bill, or, if more tluin one part, on one of such parts, and sigiuril 
by the acceptor or some person duly authorised by him. IJehire this 
last act, a signature was not essential to an acceptaiiee ; nor was a 
written acceptance necessary to forcujn bills. 

Acceptance^ ahsolute or conditional^] The drawee may accept 
conditionally, thougii the holder is not bound, as against previous 
I)aiti(‘s, to take sucli acceptance ; 7WeV v. Jlcjison^ Comb, 452 ; but 
if the acceptance was in fact conditional, it will not support the 
allegation of an ab.^olute one, thougli the condition has been per- 
ioriu( d; l^onyHion v. Corney, 4 176; Jtalli v. Sarclly 2). 

7i',, N, P, C, 33; but ’where the drawee has accepted a hill drawn 
at so iiiuiiy nionllis, on eondilion of its being renewed till a later 
date, ail indorsee may sue upon it as a lull accepted payable at 
the jjostponed ilate ; Jiusm ll Philli 2 )s, 14 Q, P, 891. An accept- 
ance ] ay able in rcnew'ed bills, and not in money, is no acceptance at 
all ; Ibid, A hill, dated 8th September, at four months, was accepted, 
adding the words, due 1 Itli December. Held, a iin inoranduru for 
the drawee’s own con veiiience, perhaps accidentally inixl ited, and not 
a qiialifh d acceptance ; Panshaive v, 2 II, cjj* N, 1 ; 2(5 L, .7, 

{Px.) 311. “ Accepted, payable on giving up a bill of lading 

for gotals, iJcc.j per Ainuzou,^’ is a conditional acce[»tdnce, binding tlio 
ladder to give uj> the hill of lading on presentment for payment, but 
not imp( siiig on Jiim a I’urther condition to the accejdor’s liability, 
that the bill of lading should be given up on the very day the hill 
falls due ; Smith v. Verinc, 30 L. J. (C. P,) 56 ; 9 C, 7i., N. S. 214. 
Whetlier an acceplanco he absolute or conditional is a question of 
law for the judge ; Sproat v. 3IatthewSf 1 T, P, 182. 

AcreptancCf f/cneral or special,] An acceptance, ex[>ressed to be 
jmyahie at a banker’s or other place, M^as formerly held to be a 
special or qualified, and not a general, acceptance; Jiotve v. Young, 2 
P, P. 165. lint now by 1 2 Geo. 4, c, 78, s, 1, such acceptance is, 

as against the acceptor, a general one, unlcbs expressed to be payable 
at a banker’s, or other place, only, and not otherwise or elsewhere, 
A bill which is drawn payable at a particular place, is within the 
statute, there being no distinction made by tlie statute whether the 
bill be tendered so payable by the language of tlie drttNver or of tiie 
acceptor ; and, unless the a<*ceptaiice be special, within the statute, 
it is unnecessary as against the acceptor, to aver or prove any pre- 
sentment ; Selhy v. Pden, •I Ping, 611; Fayle v. Pird, G 77. C„ 
531 ; and in the case of an aece[>tance payable at a banker’s, without 
adding “ and not elsewhere,” if the holder neglects to present, and 

I 3 
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the banker fails 'with money of the acceptor in Ms hands, ttie 
acc6]^tor is not thereby dischat ged ; Turner v. Hayden^ 4 j&. ^ ( 7 . 1 • 
But if the acceptance is qualified, the plaintiff must aver and prove 
presentment at the place named, in order to charge the acceptor, both 
before the statute, Rowe v. Young, 2 JB. ^ B, 16o, and by the 
pxpress terms of the statute. The use of the word ** only is not 
essential to qualify the acceptance/ if the words ‘^and not elsewhere’^ 
are inserted ; Higgins (or Siggers) v. Nichols, 7 Ihwh 551 ; S 
Jurist, 31. But it is to be observed, that in an action against the 
drawer or indorser, if the bill be drawn or accepted payable at a 
particular place, presentment there is still necessary ; Gibb v. 
Mather, 8 Bing. 214 ; 2 Cr. ^ J. 254; Saul v. Jones, 28 L. J. 
{Q. JJ.) 37 ; \ E. ^ E. 69; and see post, p. 190, 

Since the statute, a bill of exchange, drawn generally, may be 
accepted in three waj's ; either generally, or payable at a particular 
banker’s, or payable at a particular banker’s and not elsewhere. If 
the drawee accepts generally, he undertakes to pay the bill at 
maturity when presented to him. If drawn payable at a linker’s, he 
undertakes to pay the bill at maturity, when presented either to 
himself or at the banker’s. If he accepts, payable at the banker’s 
and not elsewhere, he contracts to pay the bill at maturity, pro- 
vided it is presented at the banker’s ; Halstead v. Skelton^ 5 
Q. S. 93. 

Acceptance, how proved,"] The acceptance, when traversed, 
proved by evidence of the acceptor’s handwriting; and the pro- 
duction of the bill, with such proof, is primd facie evidence of ac- 
ceptance before action brought, as the presumption is that it wae 
accepted within a reasonable time after date according to the regular 
course of business, and before maturity ; Roberts v. Bethell, \2 C. B. 
778 ; 22 X. tT, (( 7 . P.) 69. What is such reasonable time depends 
on the places of residence of the parties, &c. ; per cur.. Ibid. If 
several, not partners, are acceptors, the handwriting of all muat be 
proved ; Gray v. Palmers, 1 Esp. 136. 

Acceptance by jyortners.] If one of several partners accepts, in hie 
own name, a bill drawn on the iirm, or makes a note in his own 
name on behalf of the partners, it is sufficient to prove the partner- 
ship and his handwriting, in an action against all ; . Mason v. 
Rurnsey, 1 Camp. 384. Where a bill was directed to “ E. M. and 
others, trustees of,” &o., and was “accepted, E.M.,” it was held that, 
on proving that E. M. accepted by authority of the other trustees, 

S dointiff could recover on the bill against the others, as well as against 
S. M., though E. M. alone signed, and did not on the face of it sign 
on behalf of the rest; Jenkins v. Morris, 16 M. W. 877. But the 
name of the firm must appear on the face of the instrument, and an 
action cannot be maintained against the ffrm, when the one partner 
signed his own name only, although the proceeds were in reality 
applied to partnership purposes ; Siffkin v. Walker, 2 Camp. 308 ; 
Emly V. Lye, 16 East, 7. It is a good defence under a denial of 
the aooeptanoe, that the plaintiff had notice that the firm would not 
be bouna W such an acceptance ; Qallway v. Mathew, 10 East, 264; 
Jones V. Corbett, 2 Q. B. 828 ; Grout v. Enthoven, 1 Ex. 382; 
17 L. J. (Ex.) 70; or that the bill was not accepted for partnersiiip 
purposes, and that there was covin between the partner w'ho accepted 
and the plaintiff; Shirreff' v. Wiiksp 1 Emt, 48. But, under a 



Payee ▼, Acceptor. Acceptance by Partners. 179 

traverse of the acceptance, evidence that the acceptance, though in the 
name of the firm, was by a partner of the defendants in fraud of the 
firm, will not be enough to put the plaintifi' to proof of the circum* 
stances under which he became indorsee, unless there be evidence of 
the plaintiff’s knowledge of the fraud ; Musgrave v. Drake^ 6 Q. li. 
185. And a person who has received a bill, from one of several 
partners (accepted or iudorsed in the name of the firm) for his sepa- 
rate debt, can maintain an action against the partnership on such 
biU, provided there was no collusion and the bill had been accepted 
or indorsed before he received it ; Swan v. Steele^ 7 East^ 210, 
But, if the acceptance or indorsement was made in the plaintiff’s 
presence by one of several partners, and the bill then handed over for 
the one partner’s private debts, the plaintiff cannot recover ; Arden 
V. Sharpe^ 2 Esp. 624 ; Green v. Deakin^ 2 Stark. 847. In 
Eidley v. Taylor^ 13 East^ 175, a bill already drawn and indorsed 
in the name of the firm was given to a creditor by one partner for 
his separate debt ; the bill appeared by its date to have been drawn 
eighteen days before, and though drawn and indorsed by the one 
partner, this did not appear to have been known to the creditor ; 
and the court held that there was not such fi aiid or crassa negligentia 
as prevented him from recovering against the firm. But this case 
seems to be questioned, though distinguishable on the facts, in 
Lever son (or Levteson) y. Lane^ 13 C, N. S. 278; 32 X. 

(C, P.) 10; and it was there held, that if one partner accept in the 
name of the firm a bill drawn by his creditor on account of his 
separate debt, the presuiui>tion is that it was given without 
the conourrence of the other partners ; and it lies on the creditor 
to show that it was accepted with the authority of the other 
partners. 

Where one partner has subscribed in a style slightly difiering 
from the real name of the firm, it is a question for the jury whether 
he had authority from the firm to do so ; or whether he must be 
taken to have issued the hill on his own account ; Faith v. Pick- 
mond, 11 Ad. E. 339. But in Kirk v, Elurton, 9 31. ^ W. 284, a 
bill was accepted by one of two partners,, “ J. B. & Co.,” the true style 
being ‘‘ J. B. ;” and the Court of Exchequer held, as matter of law, 
the firm not bound. In a subsequent case, the Court of Queen’s 
Bench, however, observe ; “ It is unnecessary to say how far we 
concur with#that case, ibr at any rate it only decides that ' where 
the firm professes to be used, it would necessarily be fatal to ad<l to 
the single name which usually constitutes the firm * and Co.’ ; ” 
3faclae v. Sutherland, 3 E. B. 36 ; 23 L. J. (Q. B.) 242. In 
Stephens v. lieynolds, 6 H. ^ N. 513; 29 L. J. {Ex.) 278> 
Martin, B., expressed his opinion that the decision in Kirk v. Blurton 
was a wrong application of the law, and that it was a question for the 
jury whether “ J. B.” and “ J. B, & Co.” did not mean the same 
thing ; and it was held by the court that a bill drawn on “ B. R.” 
the true style of the firm, but with the addition of the place where 
B. R,, one of the partners, carried on another business alone, an4 
accepted by another partner in the true style, bound the partnership. 
Where the style of a firm was “ S. & A.,” and one of the partners 
signed a promissory note “ T. S. & S. A.,” the true names of the two 
partners, the firm was held bound ; and semhle, per Maule, J., that 
supposing there was no authority to sign, other than the general 
authority conferred by the partnership, one of two parlners could 
bind the other by signing the true names of both instead of the 
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lictitious name Df the firm ; Norton v. Seymour^ 3 C, B*. 792 ; 10 

irJj. {a p.) 100 . 

The implied power of one partner to bind the others by his accept- 
ance, &c*, of bills does not extend to partnerships other than for trading 
purposes, such as attorneys; Iledley v. Bainhridge^ 3 Q. 2?. 310; 
or brokers ; Yates v. Dalton^ 28 X. J. {Bx.) 69. So there is no 
implied authority in a director of a joint-stock company, not 
being a trading partnership, to accept bills on the part of the 
directors of the company ; Bramah v. JiohertSj 3 N. C, 963. Nor 
is there any implied authority to the directors of a mining com- 
pany to bind the shareholders by making notes or accepting bills ; 
Dickenson v, Valpy, 10 B. ^ C. 128. But if it be shown to bo 
necessary from the very nature of the company, or usual in similar 
companies, to draw and accept bills, it would be reasonable that the 
directors should have such powers, and the law would imply it ; per 
Bosanquet, J., Ibid. 

After a partnership is proved, the admission of one partner that he 
accepted the lUll in the name of the firm will be proof of the accept- 
ance as against all ; Ilodenpyl v. Vingerhoed^ per Abbott, C.J.,iLf>S& ; 
Chitty on Bills y 627, 9Lh ed. ; see anicy pp. 64-5. 


Acceptance by agent.'] An agent will be personally liable to third 
persons by drawing, indorsing, or accepting in his own name, unless 
he unequivocally show on the face of the writing that he signs only 
in a minis^terial capacity. Thus a bill was drawn, “ Pay to J. JS. 
or order £200, value received, and place same to account of Y. B. 
Company, as per advice from C. M. To H. B. (the defendant) cashier 
of the Y. B, Coiunauy,’* and tho defendant wrote Accepted per 
II. B.** ; it was held that defendant was personally liable although he 
accepted by direction of the company ; Thomas v. Bishopy 2 Sir, 
955. So where an agent to a country branch of a London bank, to 
whom the plaintiff sent a sum of money in order to procure a bill upon 
London, drew in his own name a bill for the amount upon the firm 
in London, he \^as held liable although the plaintiff knew he was 
agent only ; Leadbitter v. FarroiVy 5 31, ^ S, 345. See also the 
oases cited jwsty on Promissory Notes, p. 213. Where a bill was 
directed “ to the A. C. Mining Company,” and was accepted in 
his own name, for tiie A. C. Company,” j>y one of t^e managing 
partners who had no auttiority to sign for the rest, it was held, 
that on proof of his being partner in the adventure he was liable 
on the acceptance; Owen v. Fan VsteVy 10 C, B, 318; 20 L, J, 
( <7. P.) 61. So w^here a bill was directed to “ J. D., purser of W. L. 
Mining Company,” being an unincorporated company, and the accept- 
ance was “ J. V,y per pro. W. D, Mining Co.,” held that J. D. was 
personally liable, being himself a shareholder, and not authorised to 
bind the rest ; and this, although at the time of acceptance he notified 
to the plaintiffs, the drawers, his intention not to be personally 
bound; Nicholls v, Diamondy 9 Bx, 154; 23 L. J, (Pa?.) 1. And 
where a bill, directed to a person >vho was only purser and not an adven- 
turer, purported to be in payment for goods supplied to the company, 
and the drawee accepted it “ for the company, W. C., purser,” he 
' was held liable ; for the bill was not directed to the company, and 
therefore could not be accepted by, or by procuration for, them, and 
the accej^tance “ for the company ” was not inconsistent with an 
intention on the part of the defendant to bind himself ; and being at 
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most only ambiguous, must be taken to be operati#B against liim ; 
3Iare v. Charles^ 5 JK, jB, 978 ; 25 i. (Q. Ji») 119. tSemhle^ 
if the acceptance had been “ procuf-ation,^^ it would have been 
inoperative ; Ibid. The power of registered companies to make or 
accept notes and bills is regulated by statute. See post, Part III., 
Actions by and against Joint-Stock Companies. 

If the acceptance is by an agent, his authority and handwriting 
must be proved. An admission by defendant of his liability on 
another bill accepted by the same agent is confirmatory evidence after 
other proof of a general authority ; Llewellyn v. JVinkworth, 18 

M. <Sf' W. 598. But aemb., it would not be evidence jwr se ; Ibid. 

The form per procuration,^^ is express notice of a limited or special 
authority ; and a j)er8on taking a bill drawn, accepted, or indorsed in 
this form, is bound to ascertain that the authority has been pursued, 
and if it has not, be cannot recover against the principal ; Atiivood v. 
3Iunninfjs, 7 li. 4'' ; Alexander v. Mackenzie, (5 C. li, 7G6 ; 

18 L. J {C. P.) 94 ; Slayg v. Llliott, 81 L. J, (f/. P.) 200, 12 C. B., 

N. S, 378. Proof that the defendant’s wife conducted his business 
and had applied the proceeds of the bill in payment of debts incurred 
in the business, and absence of any proof by whom the defendant’s 
name was written as acceptor, is no evidence that the defendant had 
sanctioned the ueceplance ; (Jvldstone v. 2'ovey, 0 K. i\ 98. Proof 
of an acceptance by the wife, in her own name, of a bill drawn on 
her husband, and that he, after looking at it, promised to pay, saying 
he knew all about it, is evidence tliat he authorised this mode of 
acceptance, and he is bound by it; Lindas v. Bradwell, 5 C. B, 583; 
17 L. J, {C\ I\) 121. See also 2>oiit, p. 183, under head of Indorse*- 
ment how proved. 


Proof of acceptaiice by admission,^ If the drawee accredit the 
bill by acknowledging the handwriting of the acceptance to he his, 
before the plaintilt’ took it, he cannot afterwards exonerate himself 
by showing that the acceptance was forged ; Leach v, Buchanan, 
4 Ijsp. 226. Where, in an action against the acceptor of a bill, his 
attorney gave a notice to produce all papers relating to the bill, de- 
scribing it, and adding ‘‘ and which said bill was accepted by the 
said defendant,” the notice was held to be primd facie evidence of 
the acceptance ; Holt y^yairc, liy. Mood. 282. 


Proff of identity of acccptor.’\ Wlierc the proof of acceptance 
was simply the handwriting of tho attesting witness on an acceptance, 
some evidence of the identity of the defendant and the person whose 
acceptance is thus proved, was held necessary ; IVhitelocke y. 3Iu8- 
grove, 1 C. ^ 31. 511 ; and it has been thought not sullicient merely 
to prove that a person calling himself by the same name (which was 
common in the neighbourhood where the witness saw the signature 
put), accepted the bill; Jo7ies v. Jozies, 9 31. 4* *1^* Pitt where 

the acceptor was described as “ C, B. Crawford, East India House,” . 
proof that the signature was that of a person of the same name, a 
clerk of the East India House, was held to be facie evidence of 

identity; Greenshieldsy. Crawford, 9 31, ^ W. 314; and in jRoden 
y. Ryde^ 4 Q. B. 626, the Court of U. B. held that, unless the name 
is so common as to neutralise the inference of identity, or other facts 
appear to raise a doubt, identity of name is primd facie enough to 
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«hargfe tbe def Jttant. And the Court of C. P. upheld that rule in 
Hamber v. Roberta, 7 C. B. 861, 18 L. J. {C. P.) 250. 

Aeceptanee before drawing J\ There may be an acceptance of a bill 
before it is filled in, and an acceptance of a blank bill is an authority 
to the drawer to till it up with any sum covered by the stamp ; 
Armfield v. AUport, 27 Z. J, {Ex.) 42 ; and such acceptance binds 
the acceptor to an innocent holder for value, though the drawer may 
have issued the bill improperly, as after a lapse of twelve years ; 
Montague v. Perkins^ 22 L, J, (C. P.) 187 ; and in such case the 
Statute of Limitations is no defence ; /S'. C* And in order to bind the 
acceptor against an innocent holder for value, the drawing and in- 
dorsing need not be by the person to whom the acceptor hands the 
blank acceptance ; Sehultz v. Aatieg^ 2 N. 8. 544. But it seems that 
where the holder of a bill, accepted in blank, has taken it from the 
drawer with knowledge of it having been so accepted, he will have 
no better title than the drawer had ; Hatch v. Searles, 2 8m. ^ Oiff* 
147 ; affirmed by Lords JJ. 24 X. J, (Ch.) 22. 

An acceptance may be revoked and cancelled by the drawee before 
he has parted with it ; Cox v. Trog, 5 B. ^ A, 474. 

Presentment for pagment.'] Proof of presentment is necessary 
against the acceptor on a qualified acceptance, see ante, p, 177 ; 
but on a general acceptance, even where the bill is payable on 
demand, no presentment is necessary.; Rttmball v. Ball, 10 Mod. 38; 
Morton v, Eilani, 2 M. ^ IV. 461. But if the bill or note be payable 
at or after sight, it must be presented in order to charge the acceptor 
or maker ; Dixon v. NuUall, 1 C. M. R. 307. 

Evidence under the common counts.’] In an action by payee against 
acceptor, it the plaintiff be also the drawer, the bill will be evidence 
oil the count for money had and received ; Thompson v. Morgan, 3 
Camp, 101 ; or on an account stated ; per Abbott, C. J., Rhodes v* 
Cent, B. ^ A, 245 ; but not where the payees or holders are third 
persons; 8emb., Earlg v. Bowman, I B, Ad. 881?. An acknow- 
ledgment ot his acceptance by the defendant to the holder is evidence 
of an account stated between them; Bay ley, J., Reaper s* Tatuton^ 
16 East, 423 ; Highmore v. Primrose, 6 M. 8. 65. 


Indorsee against Acceptor » 

In this action the plaintiff may be put to prove the indorsements 
alleged, besides the facts required to be provea in on action by the 
payee. 

Indorsement, how proved.] ** Indorsement in general implies 
delivery to the alleged indorsee as indorsee ; Maraton v. Allen, 8 Af. 
4* W. 603* The delivery need not be personal. Thus, if a general agent 
for the indorsee, being indebted to him, indorse and deposit a bill 
among other securities of the indorsee in his custody, it is sufficient ; 
Ifgaaght v. Brgant, 9 C. B. 46 ; 19 L. J. [C. P.) 160. So where 
A. ludorsed a bill in blank and delivered it to the plaintiff, the 
manager of a bank, for value received from the bank, and the plaintiff 
direction of the directors of the bank sued the acceptor upon it 
it was held that those facta proved on indorsement to the plaintiff, 
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inasmuch as an indorsement in blank enables the indorsee to hand 
it over and give title to any one to sue; Law v. Parnell^ 29 i. J* 
(C\ P.) 17; 7 C. P., S. 282; Ancona v. 3Iarks^ 31 L. J. {Ex*) 
163 ; 7 //. N* 686, But there must be a delivery with intent to 
transfer the property, and if the indorsed bill bo delivered to an agent 
for a special purpose only, and he parts with it improperly, this will 
not be an indorsement except in the hands of a bond fide holde r for 
value ; 3Iarston v. Allen^ supra ; Barber v. liichards, 6 Ex. 63 ; and 
therefore where the bill was delivered by such agent to plaiutiif when 
overdue without consideration, it was held no indorsement ; Lloyd 
Howard^ 15 Q. B. 995. 

The acceptance only accredits the drawing ; and none of the 
indorsements are admitted by the acceptance, even if they were made 
before acceptance ; Smith v. Chester^ 1 T. B. 654 ; and even where 
the bill is payable to the drawer’s order, his handwriting as indorser 
must be proved, though his name as indorser was on the bill when 
accepted ; Bosanquet v. Anderson, 6 Esp. 43. So where a bill, pay- 
able to the drawer’s own order, was drawn and indorsed by procura- 
tion by the same person, it was held that the acceptance only admitted 
the drawing by procuration and not the indorsing ; liobinson y* 
Yarrow, 7 Taunt* 455. But in an action against the acceptor of a bill, 
drawn in favour of A. and li., indorsed by A. in tho names of A. and 

B. , and afterwards accepted by the defendant, on its being objected 
that the payees were net partners, and that, therefore, the indorse- 
ment was irregular, Lord Ellenborough is said to have held that, 
after acceptance, the defendant could not dispute the regularity 
of the indorsement ; Jones v. lladford, 1 Camp* 83 (w). The 
acceptor of a bill or the maker of a note, when he accepts or makes, 
admits tho then capacity. of the payee, to whoso order the bill or note 
is made payable, to indorse, lie is, therefore, estopped from setting 
up the bankruptcy of the payee ; Drayton v. Dale, 2 B* tjr C. 293 ; 
Pitt V. Chajjq^elow, 8 31* JY, 616; or his infancy ; Taylor v. 
Croker, 4 Esp. 187 ; or her coverture; Smith v. 3Iarsack, 6 O. B* 
486 ; 18 L. J. {C. P.) 65 ; or that the payees are a corporation having 
no authority t# negotiate bills ; Halifax v. Lijle, 3 Ex, 446 ; 18 
L. J. {Ex.) 197. 

Where a bill is drawn in the name of a hetitious person payable to 
the order of the drawer, tho acceptor is considered as undertaking to 
pay to the order of the person who signed as the drawer; and there- 
fore an indorsee may bring evidence to show that the signatures of 
the supposed drawer to the bill, and to the first indorsement, are in 
the same handwriting; Cooper v. 3Ieyer, 10 B. C. 408. So where 
by agreement between the plaintiff and defendant a bill was drawn 
and indorsed by procuration in the name of a deceased person, and the 
bill was then accepted by the defendant for value received, he is pre- 
cluded from denying the indorsement ; Ashpitel v. Bryan, *62 Jb. J* 
{Q. B.) 91; 6 B* S. 474; S* C. in Ex. Ch., 33 L. J. {Q.B*) 
328. Where there was no proof of the handwriting of one of the 
indorsers, but it appeared that the indorsement was upon the bill 
when the defendant accepted it, and that he promised to pay it, Ryder, 

C. J., left the case to the jury, who found for the plaintiff, and the 
court refused a new trial ; Hankey v. Wilson, Sayer, 223. So an 
offer made by the acceptor to pay a bill, with certain names on it, is 
a sufficient admission of the plaintiff’s title, so as to supersede the 
necessity of proof of each person’s handwriting ; Bosanquet v, 
Anderson^ 6 Esp* 43. But where the bill was shown to the defendant 
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with the name of the payee indorsed upon it, and the defendant 
merely objected to the want of consideration, it was ruled that that did 
not iiupersede the necessity of proving the indorser’s handwriting ; 
Duncan v. Scotty 1 Camp. 101. An admission of his handwriting 
by the indorser, though evidence against hirnscdf, is not evidence of 
indorsement in an action against the acceptor ; Hemings v. liobinson^ 
BarneSy 436. But Lord Kenyon is said to have held contra in Mad- 
docks V. Hanlceyy 2 Esj). 647. 

Indorsement by agent.'] When the indorsement is by an agent, 
it is necessary to show that the person by whom the indorsement 
was written had the authority of the x)erBon whose name is written. 
In such a case an authority to draw does not of itself import an 
authority to indorse bills ; but it is a fact which ought to go to the 
jury as evidence ; liobinson v. Yarrow y 7 Taunt. 455, The clerk of 
the payees of a bill having been accustomed to draw checks for them, 
and in one instniico authorised to indorse a bill, and two other bills 
indorsed by him having been discounted at the payees’ bankers, and 
tho proceeds r eceived by them, — these facts were held evidence that the 
clerk had a general authority to indorse ; Prescott v. Flinny 9 ^ing. 
19, A power 4o A. to indorse and negotiate any bills rcinitled to G,, 
will not aiLthorise the indorsement of a bill remitted to G, for a 
special purpose, and which G. could not have applied to his own use 
without fraud ; and though tho indorsements by G, himself would 
have transferred a good title to a bond fide holder, the indorsement 
by A. in G.’a name does not ; Fearn v. FilicUy 1 31. G. 513. 
where a bill payable to the drawer’s order is handed by him to 
another, for a good consideration, with the intention of transferring 
the pro[)erty to him, but the drawer omits, to indorse it, the trans- 
ferree lias no authority to indorse by procuration in the drawer’s 
naiijo; Ilarrop v. Fishery 30 L.J. {C. P.) 283 ; 10 C. B.y N. S, 196, 
A farm bailiff, accustomed to pay and receive all monies for his 
employer, has no implied authority to draw or indorse bills in the 
name of his principal ; Davidson v. Stanley, 2 31. ^ 6^. 721. Though 
a wife, who carries on bubincss for her husband, maytbo presumed to 
have authority to indorse in his name, yet an indorsement in her own 
name by a feme covert of a bill j^ayablo to her order, conveys no 
interest, if without her husband’s consent; Barlow v. Bishop, 1 
Easty 432 ; aliter if liie indorsement be made with tho husband’s 
consent; Prestwick v. 3£arshally 7 Bing. 565. If the maker 
promises to pay a note, with the indorsement of a married woman 
upon it, it may be presumed as against him that she had authority 
from her husband to indorse it in her own name ; Cotes v. Davis, 1 
Camp. 485 ; recognised in Prestwick v. 3Iarshall, 7 Bing. 565, 
Prince v. Brunatte, 1 N. C. 435, and Lindus v. Bradwell, 5 C. B, 
583 ; but it is to be observed, that as she was the payee, the defendant, 
as maker, was estopped, without any promise, from disputing her 
capacity to indorse ; see ante, p. 183. Where the wife, who managed 
all the money part of the business, had power to indorse in the husband’s 
name, it may be left to tho jury to say whether the power authorised 
an indorsement by her daughter, in her presence, and by her direc- 
tion; lord V. Mall, 8 C. B. 627 ; 19 L. J. (C. P.) 47. A power to 
A. to draw or indorse in B.’s name^ mny be exercised by a clerk of 
A. by his direction ; Ex 2 )arte Sutton, 2 Cox, 84, cited per cur. in the 
last case. Unless the persons to whose order a bill is payable are in 
partnership, there must be an indorsement by each;* Carvick v. 
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Vickery^ 2 Doug. 653 (n). On the dissolution of a partnership, a 
power, given to one of the partners to receive and pay debts, does not 
authorise him to indorse a bill in the name of the partnership ; and 
the partnership being dissolved, he has no general authority to do • 
so; JCilgour v. Finlyson^ 1 11. HI. 155. But a retiring partner may 
give his late partners authority by parol to indorse existing securi- 
ties ; and a statement by the ex-partner, that he has left the assets 
and securities in the hands of the coni inning partners, and that ho 
has no objection to their using the partnership name, is evidence 
from which a jury may infer an authority to indorse; Smith v. 
'Winter^ 4 M. ^ iV, 454. 

Tlie identity of tlie indorser must be proved. Where a note was 
made ])ayable to J. 11., and indorsed by a person so named, and there 
were two persons, father and son, named J. H., it will be presumed 
that the son was the payee, if the son indorsed it ; Stebhing v. 
Spicer^ 8 C. B. 827. In an action by an indorsee against the acceptor 
of a bill, whereof S. >va8 the payee, the plain tilF proved tliat a person 
calling himself S. came to the plaintilf s residence with the bill in 
question and a letter of introduction, proved to be genuine, which 
was expressed to be given to a person introduced to the writer as 
S., and also another bill drawn by the writer of that letter. The 
bearer of these documents, after remaining some days at the plnintiff ’s 
residence, indorsed to liim the bill in question. This was held to be 
primd facie evidence of the identity of this person with S. ; Bulkeley 
V. Butler j 2 B. C. 434. 

Date of {ndorsement,'\ A bill is presumed to be issued when dated ; 
Anderson v. IVeston^ (J N. C. 290. But the date of an indorsement 
cannot be inferred from the date of the drawing ; and k* it bo 
material, plaintili* should be pre])ared to ])rove it, either directly or by 
inference from circum^t-inces ; Bose v. Bofreroft^ 4 Camp. 245. See, 
however, Anderson v. U'estou^ postj p. 200, 

Proof of tnesne indorsements.^ All the indorsements that have 
been stated, though xiniiecessarily, must (if traversed) be proved 
as against acceptor; Way)ut}n v. Bend, 1 Camp, 175. But an offer 
by the acceptor to tlio holder to give another bill, was held by^ 
Lord Ellenboruugh an admission of the liolder’s title, and of the 
defendant’s liability, and so dispensed with proof of the mesne 
indorsements ; Bosanquet v. Anderson^ 6 Bsp. 43. Tlie first in- 
dorsement having been made in blank, the bill becomes im^'able to 
bearer, and the holder may state an indorsement from the payee to 
himself immediately, though there be intermediate special indorse- 
ments ; and it will then only be necessary to prove the first indorse- 
ment ; Smith V. Clarke, Peake, N.P. 225 ; Walker y. Macdonald, 2 
Ex, 527 ; 17 i. J. {Ex,') 377. In an action by the indorsee of a 
bill against the acceptor, the first count stated all the indorsements ; 
the second count an indorsement by the payee to the plaintiff; 
Abbott, C. J., said that all the indorsements must be proved or struck 
*out, though not stated in the declaration; and this need not be done 
before the trial ; Cocks v. Borrodale, Chiity on Bills, 642, 9th edit. 
Indorsements may be struck out even after the bill has been read in' 
evidence au<l objected to on the ground of the omission to state them 
in the declaration ; Mayer v. Jadis, 1 Mood. Bob. 247. By 
striking out intermediate indorsements, the plaintiff loses the security 
of those indorsers. 
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Title of the plaintiff as indorsee,’] When a bill is indorsed in 
blank, possession is sufficient facie title ; and several plaintiffs, 
suing as indorsees, need not prove that they are in partnership, or 
that the bill was indorsed to them jointly ; Ord v. Portal, 3 Camp. 
239; Bordasnz v. Leach, 1 Stark, 446; Attwood v. Rattenhury^ 6 
B. Moore, 679, But where it is* specially indorsed to a firm, the 
partnership mu«t be proved to consist of the plaintiffs; Ord v. Portal^ 
3^ Camp, 240 (n). And where the plaintiffs sue in a particular capa- 
city, as assignees of a bankrupt, and allege an indorsement to them 
as such assignees, they must prove that the bills were indorsed to 
them in that capacity ; Bernasconi v. Duke of Argi/le, *6 C. ^ P, 29, 
On a traverse of the indorsement to the plaintiff, the defendant may 
show that the right to sue on it as indorsee is in other persons, and 
not in the plaintiff, though the indorsement is in blank ; Machell v. 
Kinyiear, 1 Stark, 499. In that case the plaintiffs were trustees of 
the estate of H., an insolvent; two of them were partners in the 
firm of L. and Co., but one was a stranger ; the defendant sent the 
bill indorsed by him in blank, to L. and Co., on account of H.’s 
estate ; on objection taken, Lord Ellenborough held that, on these 
circumstances being shown, it was necessary for the plaintiffs to 
show that L. and Co. had transferred the bill to the plaintiffs, or had 
authorised them to sue. The defendant may also show that, though 
indorsed in blank, it was never delivered to the plaintiff as indorsee, 
but only as agent for another; Adams v. Jones, 12 Ad, ^ E, 455 ; or 
had been delivered to the plaintiff* on a condition which had not been 
complied with; Bell v. ingestre, 12 Q, B, 317. So on a traverse of 
a previous indorsement by A. to B., it may be shown that A. had 
delivered it to B. as agent only, and B. had indorsed it in fraud of 
the tru^ owner, with the plaintiff’s privity ; 3famton v. Allen, % M, ^ 
W, 494. Again, where the payee indorsed specially to M., and handed 
it to him to get discounted, and he indorsed it to plaintiff* without value 
when overdue, it was held on a traverse of the indorsement from the 
payee to M., that the defendant was entitled to the verdict ; Lloyd y. 
Howard, \b Q, B, 995 ; 20 L, J, (Q. B,) 1. But if the plaintiff is a 
bond fide holder for value, on a traverse of the indorsement by A., 
the payee, to a previous indorser, B,, the defendant cannot show 
that A. delivered the bill for a particular purpose, and B. fraudu- 
lently negotiated it; Hayes y, Caulfield, 5 Q. 81. So where 
E. indorsed a bill in blank, and delivered it to B. to get discounted, 
and he deposited it with T. for value received by himself, it was held 
that this proved an indorsement from E. to T. ; Barber v. Richards, 
6 Ex, 63 ; 20 L, J, {Ex,) 135 : for if the holder puts his name on 
the back of a bill, and delivers it to his agent for a particular pur- 
pose, and he delivers it to a third person for value, that is an indorse- 
ment from the htddertosuch third person ; per Parke, B., Ibid. Nor 
is it any answer, on a denial of the indorsement, that it was indorsed 
to the plaintiff by the directors of a company (intermediate indorsees), 
who had no authority to indorse ; for it is enough if the indorsement 
gives a title to the bill, though the company might not be bound by 
such indorsement; Smith y. Johnson, 3 AT. AT. 222; 27 L, JJ 
(J?j;.) 363. An indorsement in blank by the maker, and a delivery 
by his executor to the plaintiff, is no indorsement to the plaintiff so 
as to give him a title to sue ; Bromage y. Lloyd^ 1 Ex. 32 ; 16 
L. J. {Ex.) 257. . 

Evidence under the mofiey counts,] Although an acceptance has 
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been said to be evidence of money bad and received by the acceptor 
to the use of the holder {3ayley on 36 J, 6th edit.)i yet on 

principle it can be available upon the common counts only where 
there is privity ; as where the parties on the record are immediate 
parties on the bill, or there has been a promise to pay, an account 
actually stated, or acknowledgment of liability ; and the later autho- 
rities are to that effect; Waynam v. Bend^ 1 Camp. 175; Bales v. 
Bicker j Mood. ^ M. 324; and the cases cited, ante^ p. 182. 


Bratcer against Acceptor. 

When a bill, though not payable to the drawer's own order, has 
been dishonoured by the acceptor, and taken up by the drawer, he 
may sue the acceptor; Shnmonds v. Parminter^ 1 JVils. 185; and 
in such action may be obliged by proper pleas to prove, 1. The 
acceptance, as to proof of which see a7tte, p. 178 ; 2. The present- 
ment to the defendant, as to proof of which see posty p. 189, and his 
refusal to pa}-, which may be done by calling the person who pre- 
sented the bill, or by proving a promise by the defendant to pay, 
which dispenses with proof of the presentment ; and 3. The return 
of the bill to, and payment thereof hy^ the plaintiff. To prove the 
latter fact, it has been held not sufficient to produce the bill with a 
general receipt on the back of it from the then holder ; for the 
receipt prhnd facie imports that the bill was paid by the acceptor ; 
Scholey v. Walshy^ Peakcy N,P. 25. But the legitimacy of this last 
presumption is doubtful ; cur. in Phillips v. JFarren. 14 31. 

W. 379. 


Payee or Indorsee against Brawer. 

In an action by the payee or indorsee against the drawer, the 
plaintiff may have to prove, 1. The drawing of the bill ; 2. Present- 
ment to the drawee for acceptance or to acceptor for payment ; 3. His 
default ; 4. Due notice to the defendant of the default or dishonour ; 
and 5, in the case of an indorsee, the indorsements, as to proof of 
which see p, 182. 

The contract bv the drawer is substantially as follows: — viz., If 
the bill be payable after sights that the drawee shall, on presentment 
within a reasonable time after date, occept it, and after acceptance 
pay it on presentment according to its tenor. If it be a bill payable 
after date^ that the drawee shall accept it, if presented for acceptance 
before the time of payment, and pay it when duly presented for 
payment ; or, if not presented for acceptance at all, then that he 
shall pay it when presented for payment in due course ; Whitehead 
y. Walker, 9 M. ^ W. 514-15. 

^ If a person put his name as indorsee on the back of a bill, which is 
either not negotiable, or has not been indorsed by the person to 
" whose order it is made payable, he is liable, as the drawer of a bill ; 
Penny v. Innes, 1 C. M. It. 439. Thus defendant, intending to 
become surety to plaintiffs for A., put his name at the back of a 
blank bill stamp, on which A. wrote his name as acceptor, and 
plaintiffs then drew upon it a bill payable to their order; it was 
held that defendant was liable as the drawer of a bill, payable either 
to bearer or to plaintifis’ order ; Matthews y. JBloxsome^ 33 L. J. 
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(Q. B.) 209. If the drawer leave the name of the payee in blanki 
a person to whom it is handed for value may insert his own name 
as payee, and sue the drawer upon it ; Cruchley v. Clarance^ 2 M. 
^ 8. 90. 

Proof of the drawing,'] The drawing of the bill, when traversed, 
must be proved by evidence of the drawer’s handwriting; or, if 
drawn hy an agent, by prosdrig the authority of the agent and hia 
handwriting. A farm bailiff, intrusted to pay and receive money, 
has not any implied authority to bind his principal by drawing bills ; 
Davidson v. Stanley^ 2 M, G, 121 ; and see further as to authority 
of agent, ante, p. 184. If drawn in the name of a partnership, the 
partnership must be proved, and the handwriting of the partner who 
drew the bill. See furtlier, Proof of Acceptance hy Partners, ante, 
p, 178. As to proof of partnershij>, see post, p. 309, Action for 
goods sold ; delivery to partner. 

Presentment to the drawee for acceptance,] A presentment for 
acceptance is not necessary except in case of bills payable at or after 
sigljt ; Bay ley on Bills, 215, (ith ed. But if presented and ac- 
ceptance refused, due notice of such rt'fusal must be given ; Blesard 
V. Hirst, 5 Burr, 2670 ; Goodall v. Dolley, 1 2\ B, 712 ; and all 
parties entitled to notice are discharged by want of it, S. CC, ; and 
are not liable on a subse(iuent refusal of the drawee to pay ; Itoscow 
V, Hardy, 12 East, 434. But the drawer is not discharged by want 
of notice of iion-acce])tance, as against a subsequent indorsee for 
value, who lias no knowledge of the dishonour ; Dunn v. O'Keefe, 
6 Taunt. 305 ; S, C, in error, 5 M. S, 282. 

If tlie drawee refuse to accept the bill accor^ng to its terms, an 
action on the hill lies against the drawer immeoiately, although the 
time of payment is not come ; Milford v. Mayor, 1 Dougl, 56 ; or 
against an indonstT ; Bnllingalls Gloster, 3 East, 481 ; Whitehead 
V. Walker, 9 M, W. 506. If the action be brought on this 
refusal to accept, presentment for acceptance must be alleged ; 
Mercer v. Southiadl^ 2 Show, 180 ; and it is sufficient for the 
plaintiff to show that the drawee refunod to accept iu the terms of 
the bill ; Boehm v. Garcias, 1 Camp, 425 (n). It is not sufficient to 
show that the bill was presented to some person on the drawee’s 
prc'mises without connecting him wdUi the drawee ; Cheek v. Boper, 
6 Esp, 175. 

Wliere the bill is payable at a certain time after sight, or at sight, it 
must be presented for acceptance wdthin a reasonable time ; otherwise 
the holder loses his remedy against the antecedent parties; what is a 
reasonable time, depends on tlie circumstances of each case, and this 
is a mixed question of law and fact ; Mellish v. Bawdon, 9 Bing^ 
416; Mullick v. Badakissen, 9 3Ioo, P.C, 46; 2 Com, Law B, 1664. 
Where the payee delayed for eight months to present a bill drawn in 
Calcutta to the drawee at Hong Kong, payable sixty days after 
sight, the drawer was held discharged ; Mullick v. Badakissen, 
supra : although no actual loss or damage had been caused by the 
delay, and the parties to it continued solvent; S, C, The holder 
may, however, put the bill into circulation without presenting it ; 
3Iuilman v. D^Eguino, 2 H, Bl, 565. And the question in such 
oases is, whether, looking at the situation and interests of each 
holder and drawer, there has been any unreasonable delay on the 
part of the former in forwarding the Kill for acceptance or putting 
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it into circulation; Mellish v. Rawdon^ ^ Bing, 416. In that cafe 
a delay of nearly tive monliis on a foreifrn bill -was allowed, the ’ 
exchange having fallen against the plaintiff immediately alter the 
purchase by him of the bill. With regard bills payable after 
sight, drawn by bankers in the country on tneir coires[)ondents in 
London: “It does not seem unreasonable,” says Lord Teiiterdcn, 
“ to treat bills of this nature as not requiring immediate presentment, 
but as being retainable by the holders for tlie purpose of using them, 
within a moderate time (for indefinite delay of course cannot be 
allowed), as part of the circulating medium of the country Shute 
.V. IlobhiSy Mood, -d/. 136. 

Presentment for Where a bill is payable at a certain 

date, and has either not been presented for acceptance, or has been 
accepted, it must be presented for payment on the last day of grace ; 
that is, in England, on the third day after and exclusive of the day 
of becoming due ; Tassell v. Lewis^ 1 Ld, Jiat/tn, 743. When the last 
day of grace falls on a Sunday or Christmas-day {S, C.), or on a Good- 
Friday (39 & 40 Geo. 3, c. 42), or on a Fast-duy (7 & 8 Geo. 4, c. Id), 
it is to be presented on the day next before those respective days. 

WJiere a bill is drawn at so many months after date, by the custom 
of merchants calendar months are intended ; and the day on which it 
falls due is always regulated by the day of the date, irrespective 
of the length of the months, and in ordinary cases will be tlie 
day with the same number in the last month of the currency : 
thus, a bill drawn at two months on the 10th of January, will be 
due on the 10th of March. But if the date be one of the last 
days of a month having more days than the month in which tho 
bill becomes due, Uieii iho bill will be due on the last day of tliat 
month : thus, bills drawn, at one month, on the 28th, 29th, 30lh, or 
31st of January, will, it would seem, in ordinary years, be all duo 
on the 28th February, and with the days of grace payable on the 3rd 
of March ; Bytes on Bills, pp. 188-9, 8th edit. ; Story on Bills ^ 
8. 330, 2nd edit.; Marins, pp. 74-75; p. 18,4th edit.; and tho 
dicta of the Jmlges in Freeman v. Read, 4 B. S, 174, and in 
Wehh V. Fairmaner , 3 M. ^ W. 473. In the same way, wt*ere a 
bill is drawm at so many days after date or sight, the days are 
reckoned exclusive of the day of date or sight ; though this was at 
one time doubted ; see Bayley on Bills, 245, and note 91, 6th edit. 

Presentment must be proved, although the acceptor has become 
bankrupt or insolvent ; Russell v. Lanrjsiaffe, 2 Doug. 514 ; 
Fsdailev. Sowerhy, 11 East, 117. And where he is dead, it must 
be made to his executor or administrator; or, if there be none, at the 
house of the deceased ; Molloy, h. 2, c. 10, s, 34 ; Chitty on Bills, 339, 
9lh edit. But if the bill be accepted payable at a particular place, a 
presentment at tliat place, though the acceptor is dead, is enough to 
charge the drawer ; Philpott y. Bryant, 3 C. P. 244. Where a 
bill is accepted by an agent, the drawee being abroad, presentment to 
the agent must be proved ; Philips v. Astling, 2 Taunt. 206. 

A bill, payable at a banker’s, must be presented within banking 
hours ; Parker y. Gordon, 7 East, 385 ; Elford v. Teed, 1 M. ^ S. 
28; but if presented after, and a servant at the banking-house 
returns for answer “no orders,” it is sufficient ; Garnett y. Wood^ 
cock, 6 M. 4r S- 44; Henry y. Lee, 2 Chit. Rep. 124. Presentment 
at eight in the evening at the private residence of a merchant is 
good; Barclay y. Bailey^ 2 Camp. 527. So at the place where 
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the bill is made payable (not beiner a banker’s) between seven and 
eighty though no one be there ; Wilkins v, Jadis^ 2 B. Ad, 188. 
Presentment to a banker’s clerk at the clearing-house is a present- 
ment at the banker’s \Jieynolds v. Chettle^ 2 Camp, 596 ; Harris v. 
Packer^ 3 2'gr, 370 

Although, since the statute 1 & 2 Geo. 4, c. 78, the holder of a bill 
accepted payable at a banker’s, &c. (not saying “ and not other- 
wise”) is not obliged, in order to charge the acceptor^ to present it 
for payment there {Turner v. Jlttgdcn^ 4 B, 4^ C, 1), yet a present- 
ment there is necessary, and will be suflicient, to cnarge the drawer^ 
and will support an allegation of presentment to the acceptor himself; 
Wilmot V. Williams, 7 M, 4^ U, 1017. Where the bill is drawn 
payable (in the body of it) in London, and is accepted payable at 
A. IL’s in London (omitting “and not otherwise”), in an action 
against the drawer^ presentment at A. IL’s in L»>ndon must be 
proved ; the stat. 1 & 2 Geo. 4, c. 78, being contined to actions 
against acceptors ; (iibh v. Mather^ 8 Bing, 214 ; 2 C, J, 254. 
Tnere must bo a presentment at the banker’s named in the accept- 
ance, and presentment at the private address of the acceptor stated 
in the bill is not suflicient; Saul v. Jones^ 28 L, J, {Q, 7?,) 37 ; 
1 E, if E. 50. Under the general averment that the bill was duly 
presented (without stating an acceptance), the plaintiff may prove a 
preseutment at the place mentioned in the acceptance ; Parks v. 
Edge, 1 C\ c)'* *1L 420. If the [ircsentment be at a place mentioned 
in the acceptance, and it b« not the acct‘ptor’s residence, the hand- 
writing of the acceptor must bo proved ; otherwise it would not 
appear that the place indicated in the acceptance was appointed by 
him ; Sedgwick v. Jager, 5 C, 4^* P, 109. Where a bill was drawn 
on P. P. Mo. 6, Ihulge liow, and accepted generally, in an action 
against the drawer an averment that the bill was presented to P, P. 
for payment was hold to bo supported by j)roof that the holder went 
to Mo. 6, but found no one there; and notice of dishonour may be 
given on the same day ; Iline v. Allehj, 4 B, Hf Ad, 624. And 
where the bill is directed to the drawee by a certain address and 
accepted generally, it is enough to present it to an inmate of the 
house at such address, though the drawee has in the meantime 
removed ; Buxton v. Jones, I M, iSf G, 83. 

Presentment -^pr oof o/.] A part payment (^Vaughan v. Fuller, 2 
Strange, 1246), or a promise to pay after the bill is due, is primd facie 
evidence, as an admission, that the bill was duly presented ; Eundie 
V. Robertson, 7 East, 231 ; Croxton v. Worthen, 5 M, (J* W, 5. 

Presentment excused or dispensed triVA.] When due presentment 
is alleged and traversed, evidence that excuses non-presentment 
cannot be admitted without amending tho record. Thus, if the 
acceptor cannot be found, so that no presentment can be made, this 
must be specially averred, and cannot he shown on issue joined upon 
presentment ; Leeson v. Pigott, Bayley on Bills, 409, 9th edit. But 
where the presentment is informal only, and tho want of strictness is 
owing to the acceptor’s default, there the averment of due present- 
ment is supported ; as in Hine v. Allehj, and Buxton v. Jones, 
supra. So where the presentment is unavoidably delayed by ciscum- 
stauces, as where the place of presentment was in the occupation 
of the king’s enemies ; for duly presented means presented accord- 
ing to the custom of merohauts, which implies on exception in 
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favotir of unavoidable accidents of this kind ; Patienee v. I'ownley^ 2 
Smithj 223. 

Notice of dishonour — what sufficient,'^ There is no prescribed form 
of notice ; but a mere demand of payment withbut notice of the dis- 
honour is not sufficient ; Hartley v. Cuse^ ^ B, ^ C, 330. The notice 
must state, either expressly or in effect, that the bill has been dis- 
honoured ; and the following notice from the attorney of the holder 
was held insufficient: ‘‘ A bill for 683/. drawn, &c., and bearii g your 
indorsement, has been put into our hands by Mr. A., with directions 
to take legal measures for the recovery thereof unless immediately 
]iaid ; Solartc v. Palmer, 7 Bing, 530 ; S. C, in House of Lords, 

1 N, C, 194. This decision has been considered to be against the 
Aveight of previous authorities; it is therefore not applied to any 
case not clearly within its principle : See the remarks of Tindal, C. J", 
in Messenger v. Southey, 1 M» G, 81, (where a letter “ This is 
to inform you that the bill I took of you, is not took up, and 4i?. 6f/. 
expense,” was held sufficient ;) and the observations of the court in 
Bverard v. Watson, \ B, ^ B, 804 ; where “We beg to acquaint 
you with the nonpaj^ment of W. M.’s acceptance for 50/., amounting 
with expenses to 50/. 5s. \d,, which remit us without fail,” was htld 
sufficient. In Grugeon v. Smith, 6 Ad, B, 499, I'atteson, J., at 
Nisi Prius, held the following notice sufficient: “ Bill duo this day 
returned w'ith charges, to which your immediate attention is 
requested ; ” and the court upheld the decision. This caso was 
follow'ed hy the Court of Kxeheqiier in Hedger v. Steavenson, 

2 M, <S- W. 799 ; where a notice in the following words was held 
sutlicient : “I am desired by Mr. H. to give you notice that a 
promissory note for 99/. I8.s., payable, &c,, became due yesterday, 
and has been returned unpaid, atid 1 have to re<|uest you will please 
remit the amount tliereof, with Is, Gd, noting, free of postage,” The 
referenec to noting has been conbidered sufficient to show thut the bill 
liA been presented, although at the foot of the notice ; Armstrong v. 
(■hristumi, 5 C, B, 687. In Strange v. Price, 10 Ad, iSf B. i25, 
“ Mr, B.’s acceptance for 87/. 5«. is not paid ; as indorser, Mr. P. (the 
defendant), is called upon to pay the money,” was held not suflicient; 
and Coleridge, J., points out that in the cases, in which notices have 
been held good, the word “returned, ” or “dishonoured” has been 
used, or there has been a reference to notarial charges. But in 
Bailey v. Porter, 14 M, ^ W. 44, a letter informing the indorser 
that “ A. B.’s acceptance, due this day, is unpaid,” and “ requesting 
his immediate attention to it,” was held sufficient ; and a notice 
in nearly the same words was held sufficient by the Exchequer 
Chamber, in Paul v. Joel, 4 II, N, 355, 28 L, J, {Bx,) 143. It is 
enough if the notice conveys to the mind of the receiver, by reasonable 
intendment, the following facts: 1. Tliat the bill has been presented 
when due ; 2. That it has been dishonoured ; and 3. That the party 
addressed is held liable for payment ; per Parke, B., in Lewis v. 
Gompertz, 6 M, W, 403. But it is not necessary that the notice 
should in terms inform the party addressed that he is looked to for 
payment ; Furze v. Sharwood, 2 Q, B, 388 ; Miers v. Brown, 11 Jf. 

W, 372. “ D.’s acceptance, drawn and indorsed by you, has been 

presented for payment, and returned, and now remains unpaid,” is 
sufficient ; Cooke v. French, 10 Ad, 4* 131, n. 1 have received 

an intimation from B. and M. that your draft on A. B. has been dis* 
honoured, and have requested them to proceed in the same,” held 
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suffioient ; for dishonour iraplit^s presentment ; Shelton v. Braiili^ 
toaite^ 7 31, 4* 43G. Where the hill was miscalled a “ note,’^ but 

the date accurately stated, that is sullieient ; Stockman v. Parr^ 11 
31, 4* 1^* BOO, So where the notice misdescribed Uie bank at which the 
bill was payable, but all other particulars weni rij^htly described, and 
defendant in fact nut misled ; Bmnnage v. Vaughan^ 9 Q, B, 608. 
So where the defendant, the drawer, was calh‘d acceptor, and the 
acceptor described as drawer; 3IcUcxsh v. llippen, 7 Ex, 578; 21 
L, J, {Ex,) 222. Where the drawer was made the executor of the 
acce[>tcjr, a presentment to him, as executor, at the late acceptor’s 
bouse, coupled with a statement by him that he would see it paid, 
was held sulficient notice of dishonour; Vaunt v. Thompson^ 7 C, B, 
400; 18 L, J, {C, P.) 125. 

A written notice is not required; Ifomego v, Cotvne, 2 3f, 4’ 11' • 
348, post^ p, 103. If tlie holder’s ai^ent verbally tell the drawer of a 
bill of excliauf^e that his bill for 30/. drawn on T. has come back dis- 
honoured, and produces the bill and points out to the dra\ver the 
notary’s mark uj)on it, tliis is builicient notice of dishonour ; Phillips 
V. (Jonld^ 8 C, 4* P, 355. 

Il the presentment aiul notice of dishonour, as proved, arc sufficient, 
the alleviations in the declaration will be amended by the judoe at the 
trial to meet the facts proved ; as where the presentment for ]>ayment 
W'as statMl to liave been to the acceptor, and notice of dishonour to 
defcmlant, the judvj;e may amend by stiitin«i the death of the acceptor, 
that def( luhnit w as his exe cutor, and a presentnumt to him for pay- 
ment ; Vaunt V. Thompson^ 7 V, B, 400 ; 18 Z. J, {V, P,) 125. 

By u'hom notice should he given, ‘\ It is enough if the defendant 
has iiad notice of the dishonour of the hill from any person wdio is a 
party liable \ipon it ; Chapman v, Kcane^ 3 Ad, 4* E, 193 ; Lgsught 
V. Bryant^ 9 V, B, 46; 19 Z. f, {V. /’.) 1(*0; Jlarrison v. Itiiscoej 
infra: though it was formerly thought the in tico must come from 
tlu) holder; lindal v. Brown^ 1 '1\ It, 167. ]>ut notice given bma 
person not a ])arty to the bill, without any authority, is not sufficieut; 
Stewart v, Krnnett^ 2 Vamp, 177. The notice, however, must be 
Buoi) us to be iu duo time if the person wdio gave it were himself 
suing (see po.st, p. 193); Chapman v. XeanCf 3 Ad, 4* E, 193; 
Harrison v. Jiuscoe, 15 JI, 4* li" 231; \b L. J, {Ex,) 110. Jn the 
latter case a bill w^as diuwii by A., imlor-sed by him to !>., and by 
him to plaintiff, in whose bauds it was dishonoured. I’lain lift’s at- 
torney gave notice of dishonour to A. in due time, cither for plaintiff 
or B., but by mistake stat* d he applied for payment on belialf of 1>. 
(from whom bo had no authority), and it was held that the notice was 
sufficient notwithstanding the misrepresentation. And, after a bill 
has in fact been dishonoured, an unequivocal notice that it has been 
dishonoured is good, if given by a party to the bill, though he had 
at the time no certain kn»)wledge of the fact ; Jennings v. Itoberts, 4 
E, 4* B, 615 ; 24 Z. J, {Q, B,) 162. A notice by the holder’s at- 
torney, not stating on wdiose behalf the notice is given, is sufftcient ; 
IVooathorpe v. Lawes^ 2 M, 4* W, 109, 

To whom notice should he When the holder of a bill is 

desirous of suing all the parties to it, he should give notice at once to 
all ; otherwise notice may not be regularly transmitted to the 
prior parties, who may consequently be discharged ; Rotoe v. Tipper^ 
pasty p, 193. But if he gives notice to his immediate indorser, and he 
in due time to his indorser, and so on to the drawer, the holder may sue 
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all or any of suoh parties, although there was no notice immediately 
from the plaintiff to the defendant ; Jameson v. Swinton^ 2 Camp, 
<373. A bill indorsed by defendant to B. and by B. to plaintilf 
was dishonoured on the 15th {^Saturday), Plaintiff* gave notice 
to B. on 17th, and to defendant on 18th. Defendant had received 
Ho notice from B., — held that plaintiff’s notice to defendant was 
tt»o lute; Howe v. Tipper y 13 C, li, 249; 22 L, J, {C, P.) 135. 
The principle is that each indorser has his own day to give notice, 
but tlie holder has not as many days to give noticf; to the drawer, or 
prior indorser, ns there are intermediate indorsers. He can sue the 
drawer upon a notice given by the last indorser only t/each and every 
prior indorser has in due time given notice of dishonour to the next 
preceding indorser. A single default breaks the chain of notices, and 
di>qualiiies the holder from suing any indorser prior to the defective 
link, unless a direct and immediate notice has been given by the 
plaintiff’ to the person sued; S, C, 

The bankruptcy of the drawer does not di^ense with proof of 
notice ; and where notice was given to a bankrupt drawer before the 
appointment of assignees, it was held sufficient ; Dx parte Moline y 
19 Ves, 210. Where the bankrupt drawer had absconded, but his 
house remained open in the possession of the messenger, and no notice 
>vas given to the drawer, or left at his house, or given to the assignees, 
of whose appointment the holder had notice, the drawer’s estate was 
held to be discharged from the bill ; liohde v. Proctor y 4 P. C. 
517. Where the bankrupt had left his house, it was ludd that notice 
sliMiild be left there, and with the messenger in possession ; Dx parte 
Johnston y 1 Mont, Ayr, 022; 3 Deacon Ch, 433, -If the drawer 
is dead, notice .should ho given to liis executors, or admiiiistrators ; 
Chiity on liillSy 496-7, 9th ed. ; Cannt v. Thompsony 7 C, li, 400 ; 18 
X. J, {C, P,) 125. Where the drawers arc in partnership, a notice 
to one is notice to all ; and therefore where a bill is drawn by a firm 
npon one of that firm, and dishonoured, notice of the dishonour need 
nc# he given to the linn ; l*orihonse v. Parker y 1 Camp, 82. But 
whether notice to a member of a public com[»any is notice to the com- 
pany is questionable. {See posty as to notice to joint-stock companies, 
Part 111., Actions by and ayainst Companies, The indorser of a 
dishonoured bill was abroad, but had a house in England, and the 
bill was shown to his wife tliero, and payment demanded, and she was 
also informed of the non-payment : held sufficient ; Cromwell v. 
llynsony 2 Dsp. 511 ; lloaseyo v. CownCy 2 M. <5i* W. 348. Where 
a substituted bill has been given and dishonoured, and the plaintiff 
sues on the first bill, ho need not prove notice of the dislionour of the 
substituted bill, the defendant being no party to it : Disihop v. llowey 
3 M. ^ S. 362. 

Time within which notice must he yiven,"] The general rule with 
regard to inland bills is, that, tvhere the parties do not re>ide in the 
same town, it is sufficient to send a notice by the post on the day 
following that on which the party sending receives intelligence of the 
dishonour; Williams v. Smithy 2 P. A, 496. Where there is a 
post on the day on which the party receives the notice, and no post 
on the following day, it is sumeient to forward the notice by the post 
of the third day ; Geill v, Jeremy y Mood, 4* M, 61. It is a question of 
due diligence ; and distance and other circumstances may sometimes 
warrant a longer delay ; but the holder is entitled, at all events, to 
one day ; per Maule, J., in JRowe v. Tipper y 13 C, B, 249 ; 22 L, J. 

IL 
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(C. P.) 135. If the parties reside in the same town, notice must be 
given before the expiration of the day after that on which it has been 
received ; Smith v. Mullett^ 2 Camp, 208. Where the party receives 
notice on a dies non^ as Sunday, he is in the same situation as if it 
did not reach him till the next day; Bray v. Hadwen, 6 M, <5* bS. 
And where a bill is payable on .the day preceding Christmas Day, 
Good Friday, a thanksgiving day, or fast day, it is not necessary for 
the holder to give notice until the day next after such Christmas 
Day, &c. ; and where (.’hristmas Day, 4Scc., is a Monday, and tho 
bill is payable on Saturday, notice is sufficient on Tuesday : and for 
all other jiur poses such days are to be considered as Sundays so far as 
regards bills and notes; Stat. 7 & 8 Geo. 4, c. 15. A Jew is not 
obliged to forward notice on the day of a great Jewish festival; Linda 
V. Unsworth^ 2 Camp, 002. If the holder places the bill in the hands 
of his banker, the latter is only bound to give notice of dishonour to 
his customer in like manner as it he were himself the holder; and 
tho ouHtomcr has t]|^ same time to communicate the notice as if ho 
.had received it from the holder ; per Day ley, •!., in Eirth v. Thrmh^ 
infra ; Haynes v. Birks^ 3 B, B, 591) ; Scott v. Lifford, 9 East, 
347 ; Lanydalv. v. Trimmer^ 15 East, 201. An<l the same principle 
applies where tho holilor employs an attorney to ascertain the resi- 
dence of a prior indorser ; Eirth v. I'hrash^ 8 B. v.'i* C, 387. When 
a bill has passed throiigli several branch hanks of the same establish*^ 
ment, each is to bo consiilured as a separate party, so as to bo entitled 
to the usual time for giving notice of dishonour, though the bill may 
have passed by eledivery without indorsemuut ; Ciode y, Baylvy, 12 
M, lS’* jr, 51. Where larhes is once incurred, the draw^er or prior 
indorser is discharged, though ho receives notice at the time within 
which, had each person regularly transmitted notice to another, he 
would have received it; Turner v. Leech, 4 B, A, 451 ; Marsh v. 
Maxwell, 2 C(t/np» 210 (u). 

A notice on the day on which tho hill becomes due is not too soon ; 
for tliough payment may still be made within tho day, iion-payn»iit 
on due presentment is a dishonour, and the jdaintiff is not bound to 
apply again; Burhridge y. Manners, 3 (.^amp, 193; Hine y, AUely, 
4 B, cS' Ad, 021. Whore a bill is drawn and indorsed in England, 
and accepted payable abroad by a foreign acceptor, it is enough to 
give the drawer or iinlorser such notice of dishonour and protest as 
tho foreign law requires ; Rothschild v. Currie, 1 Q, B, 43. 

If tho notice of dishonour sent to the drawer of a bill arrives too 
late through misdirection, it is for the jury to say whether the holder 
used *‘du6 diligence” to find the drawer’s address; Siyyers v* 
Brown, 1 Mood, *?(• Rob, 520; and if the delay arose from the bill 
having been seut to a wrong person through a mistake caused by the 
indistinctness of the drawer’s writing on the bill, ho is not dis- 
charged ; Hewitt v, Ihomson, 1 Mood, Rob, 543. 

Notice, proof of, by admission,'] Admission of liability is evidence 
of notice ; as by a promise to pay ; for this admits everything done to 
entitle the plaintiff to sue ; Lundie v. Robertson, 7 East, 231 ; Croxon 
V. Jf'orthen, 5 M, 7F. 5, So a declaration by the defendant matio 
to a party to, but not the holder of the bill, of his intention to pay 
the bill, “and not to avail himself of the informality of notice,” is 
evidence of duo notice ; Brownell v. Bonney, 1 Q, B, 39. So where 
defendant kne>v that the bill was unpaid, and only objected to pay it 
on the ground of fraud in the holder, Lord Xenterden, C. J., held this 
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evifienco of due notice ; IVilkins v, JTadiSy 1 3Iood, <S* JRob, 41. A pro- 
mise to pay, though conditional as to the mode of payment, is suf- 
iicieot ; Campbell v. JFebslery 2 C- 258. So vrhore the drawer 
of a foreiffn bill, on being told it was dishonoured, said that his 
affairs are deranged, but that he would bo glad to pay it as soon as 
his accounts with his agents are cleared, this is sufHcient proof of, a 
protest having been duly made ; Gibbon v. Coyyon, 2 Camp, 188; 
Greenway v. llindleyy 4 Camp, 62. Whore the plaintiff gave in 
evidence an agreement 'made between a prior indorser and the de- 
fendant (the drawer), after the bill became due, reciting that the 
defendant had drawn the bill in question, that it was over due and 
ought to be in the hands of the prior indorser, and that it was agreed 
tiiat the latter should take the money due to him upon the bill by 
instalments ; this agreoment was held to dispense with other proof of 
notice of dishonour ; Gunson v. 3IetZy 1 7i. cS* C. 193. Hut a mere 
offer, upon being arreste<l, to give another bill, is no evidence of 
notice ; Cuming v. Prenchy 2 Camp, lOti (n). The drawer of a bill, 
being applied to for payment, said, ‘‘If the acceiffor does not pay, I 
must; but exhaust all your inffuence with the acceptor first the 
drawer afterwards directed the applicant to raise the money on the 
lives of himself and the acceptor. It was held that this admission, 
though evidence, was not to be taken as conclusive of the defeml ant’s 
having received, or waived, notice of dishonour of the bill; Hicks v. 
Duke of lleauforty 4 N, V, 229. 

Repeated calls at the drawer’s house without effect may excuse 
notice altogether ; Crosse v. Smithy I M, cV S, 646 ; but art* not 
evidence of notice, and should be pleaded in excuse of notice ; Allen 
V. KdinundsoUy 2 Dx, 719 ; 111,1, (^Dx,) 291. 

Noticey proof of delivery of,^ It is sulficicnt proof of a notice 
to show that it was sent in a letter by tlie post, without prov- 
ing that the letter was received ; Saumlerson v. Judge y 2 II, III, 
509. It is no answer that delay did, in fact, take place in the post- 
office ; Woodcock v, Ilouldsworthy 10 31, W, 124; 16 L, J, {Dx,) 49. 
And when the notice must be given on a certain day, it is enough 
if the letter be put into the postal such an hour that it would, in the 
usual course, be delivered on that day ; Stocken v, Colliuy 7 31, W, 
615, The post-mark is not conclusive of the time of posting; Ibid. 
If a notice is sent by post, the direction of the letter will be too 
general to an indorser, “ Mr. H., Bristol ” ; Walter v. Haynes^ 
liy, 4r 3tood, 149. But where the bill was dated “ Manchqpter,” 
only, it w'as held sufficient to direct to the drawer at “ Manchester,” 
•generally ; v. 3IoorSy liy, 3Iood, 249. So where a person 

drew a bill, dating it generally “London,” on an acceptor resident 
in London wdiose address was stated on the bill, it was held tlmt 
proof of a letter containing notice of dishonour of the bill having 
been put into the post office, addressed generally to the drawer 
“ London,” was evidence of due notice of dishonour ; Clarke v. 
Sharpe y 3 31. W. 166. And in such a case this is enough, as against 
the drawer, though the letter never reaches him, and though his 
residence might have been found by inquiry at the drawee’s address 
given on the bill; Burmester v. Barrojiy 17 Q. J9. 828; 21 X. J. 
(Q. B,) 135. For the plaintiff has done all that the drawer himself 
required, who had supplied no better address ; and there was snificient 
evidence of due diligence; S. C, ; and sooposty p. 199. If there is 
no post, the notice may be sent by any ordinary mode of conveyance ; 

K 2 
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as, in case of a foreign bill, by the first regular ship bound for the plao 
where notice is to be given ; Muilman v. D*Eguino^ 2 H, Bl, 565. 
In proving a notice sent by post, it was ruled by Lord Ellenborough 
not to be sufficient to show that if was contained in a letter, which 
letter was put upon a table for the purpose of being carried to the 
post, and tiiat, in the course of the business, all letters deposited 
upon that table were carried to the post ; but he said it might have 
been sufficient had the person, who was in the habit of carrying the 
letters to the post, been called, and stated that he invariably carried 
all such letters to the post; Jletherimjton v. Kemp^ 4 Camp. 193. 
And it was held in Skilheck v. fJarhett, 7 Q. B. 846, that if it bo 
shown that the letter was put on the proper day with others in a box in 
the plaintifPfl office, out of which the postman invariably called 
every day to take the letters, this is evidence of a sending by the 
post without calling the postman. To prove the sending of a 
notice by post, the plaintifiTs clerk was called, who stated that a 
letter containing the notice was sent by post on a Tuesday morning, 
hut ho had no recollection whether it was put in by himself or 
another clerk ; it was held that this was not sufficient evidence of 
j)uttir»g into the j>ost; Jlutrkes v, SaUery 4 Bing. 715. Proof that 
dupHoiite notices of dishonour were written; that a letter, of which 
the witness could not state the contents, was sent on the same day by 
the plaintiff to the defendant; and that the defendant, having 
received notice to produce the letter written to him on that day, 
refused to do so; — was held slight /hr iV? evidence of the receipt 

of a notice ; Roberts v. BradshaWy 1 Stark, 28 ; see also Curletcis 
v. Corjieldy 1 Q, B. 814. 

Contents ofnotieey how proved,'] Where a written notice has been 
given by letter, a duplicate or copy is good evidence without notice 
to produce the letter ; Kine v. Beaumonty 3 B. vS* B. 288. And in 
the case of Swain v. Bends y 2 (\ M. R. 261, it was held, after 
conference with nil the judges, that it is not necessary to give a notice 
to produce a notice of dishonour of a bill of exchange, wliether bv 
letter or otherwise. Secondary, parol, or other evidence of suen 
notice is, thoroforo, admissible without notice to produce. But where, 
in an action against the indorser of a bill, it became necessary to 
j>rovo that notice of the dishonour of other bills had been given to 
the defendant, for which purpose examined copies of letters contain- 
ing such notices were offered, Abbott, C. J,, ruled that a notioe to 
produce such letters was necessary, and that the case did not fall 
within the exception as to notices respecting bills which are the subject- 
matter of the action ; Banauze v. I* aimer y Mood, M, 13, 

Protest,] In case of an inland bill, a protest is unnecessary and of 
no effect ; JVindle v. Andrews, 2 B, A. 696 ; Bonar v. Mitchelly 
5 Ex, 415; 19 B, J, (Ex,) 302. A protest, where necessary, is 
sometimes stated in the aeelaration ; but it seems to be involved in 
the allegation of notice, w^hen notioe can only be legally given 
through a protest ; Salomons v. Stavelpy 3 Bong, 298 ; the plaintiff 
should therefore, on a traverse of the notice, be prepared to prove the 
protest. In case of a foreign bilU notice of dishonour without notice 
of protest is sufficient, if the party to whom notice is given re- 
sides ill this country ; Robins v. Gibson, 1 M. ^ iS. 288 ; and it is 
sufficient, though he should liappen at the time of the dishonour 
to be absent abroad; Cromwell v. Ilynsony 2 Esp, 511, In giving 



197 


Payee or Indorsee v. Drawer, Protest, 

notice of non-pajrment to the drawer of a foreign bill resident 
abroad, it is sufficient to inform him that the bill has been protested 
without sending a copy of the protest ; Goodman v. Harvey^ 4 Ad, 

E. 870. The production of tlie protest pui porting to be attested by 
a notary-public, wlien made abroad, is sufficient proof of the pri)test ; 
Amm,y 12 Mod, 345. But a notarial protest is no evidence that a 
foreign bill of exchange has been presented for payment in England ; 
Chesmer v. Noyes^ 4 Camp, 129 ; and a protest made in England 
must, it is said, be proved in the ordinary way ; Vhitty on Jitlis^ 
<ioo, 9th ed. But there is a dictum of Lord Abinger to the contrar}* 
in Brain v. Preece, 11 3/. cV In Geralnpulo y. Trie/er^ 10 

C, B, 090, L, J, (C, P.) 105, it was held that upon payment 
supra ]»rotest for the honour of a party, it is enough if before pay- 
ment the bill be in fact protested, and a declaration of payment fOr 
honour be made and noted in the notarial register, and that the 
formal protest may bo drawn up afterwards, even after action 
brought ; and tliat a duplicate protest made from the notary’s hook 
was primary evidence as mucli as the protest sent abroad. A promise 
to pay (though qualified) is an admission by the defendant of duo 
protest for non-acceptance, and notice of it; Campbell y, IVehsUr^ 
2 C, B, 258 ; 15 L, J, (6". P,) 4. 

By the 2 & 3 Will. 4, c. 98, all bills of exchange, wherein the 
drawer shall have expressed that such bills of exchange are to bo 
payable in any i>lace other than the place by him therein mentioned 
to be the residence of the drawee, and which shall not, on tlie j)re- 
sentment for acceptance the. roof, be accepted, shall or may be, with- 
out further presentment to the drawee, protested for non-payment in 
the place in w hich sucli bills of exchange shall have been by the 
drawer exf)r<‘ssed to be payable, unless the amount owing upon 
such bills sliall have been paid to the holder thereof on the day 
on which they would have become payable had the same been duly 
accepted, 

I'liis statute appears to have been occasioned by the decision in 
Mitchell V. Bariny, 10 B, C, 4, 

A bill drawn in the United Kingdom or adjacent islands and pay- 
able in, or drawn on a person resident therein, is an inland bill. See 
a?itc, pp. 130 — 3. 

JFaiver, or dispensation of notice, ’\ Whenever the wont of notice 
is excused, the circumstances relied upon as the excuse must be stated 
in tlie dtclaration. Therefore, where the defendant told the indorsee 
beforehand not to send such notice, and that he would pay the 
amount, this is not evidence to support an averment of notice, but 
should have been pleaded as a dispensation of it; Burgh y, Legge^ 6 
M, Sf W. 418. A mere promise to pay made in anticipation that the 
bill will be dishonoured, does not dispense with notice of dishonour ; 
Pickin y, Graham^ I C, & M. 725. But if the drawer, a few days 
before the bill becomes due, calls on the holder, and tells him that he 
has no regular residence, but he will call and see if the bill be paid 
by the acceptor, this dispenses with notice of dishonour ; Phipson 
V. Kneller^ 4 Camp, 285. 

So if the holder send a dishonoured bill to the place of biisiness of 
the indorser, for the purpose of giving notice, and find it closed, be 
can recover against him without having left a notice, as these facts 
go to prove a dispensation bf notice; Allen y, Edmundson^ 2 Ex, 
719; 17 L* J. (iip.) 291 ; Crosse v. Smithy \ M. 8. 545, cited 
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ante^ p. 195. Proof of knowledge of dishonour is not equivalent to 
proof of notice ; Solarte v. Palmer^ 1 N, C, 194 ; Burgh v. Legge^ 6 M, ^ 
W» 41 8. But where a bill is taken to the drawer when it becomes due, 
who says the acceptor is dead and that lie is the executor, and asks 
for time, and says lie will see the bill paid, this is sullicient notice of 
dishonour; Cannt v. Thompson, TO. B. 400; 18 L, J, (C. P.) 125. 

If an indorser, who has had no notice of dishonour, on bein^ told, 
after the time for j^iving* notice has expired, that the holders are 
about to take proceedings against him on the bill, says he will pay 
it if they will give him time, — that, though not conclusive, is 
evidence from which a jury may infer that he has waived the 
right to notice; Woods v. Dean, 3 B, S. 101 ; 32 X. f. (Q. B») 1; 
Cordery v. Colville, 32 X. J, {C. P.) 210; 14 C, B., N. S., 374 ; 
and if the declaration allege notice, the judge or court will 
amend it to a waiver of notice ; S. (\ The effect of a promise 
to pay a dishonoured bill is thus summed up by Byles, J., in 
the latter case (as reported in the Law Journal: and the editors 
have the highest authority for saying that this report contains 
the ijnisHima rerha of the learned judge) : — A promise to pay 
may operate either as evidence of notice of dishonour, or as a prior 
dispensation, or ns a suhserjuent waiver of notice. Whether made 
after, or even before, the time for giving notice has expired, — 
inasmuch as notice may be given at any time witliin the limit 
prescribed by law, — a promise to pay is always evidence from 
which a jury may inft r duo notice. But even when the other 
evidence is conclusive to show that duo notice was not given, 
or where a jury refuse to draw the inference that it was given, 
a promise to pay made within the time for giving notice is a dis- 
pensing with notice, and made after that time is a waiver of notice. 
A prior dispensation, or subsequent waiver, should be pleaded, but 
the Common Law Procedure Act enables and obliges the Court to 
amend the record, wherever amendment is necessary to decide the 
real question in controversy between the parties. The practical con- 
sequence is, that in almost every case proof of a promise to pay cures 
the waut of notice of dishonour,*’ See also/>o«^, p. 201. 

Kotico excused ; no effects.'] Notice of dishonour to the drawer 
is unnecessary if he had not, at the time of drawing or before 
tho time of becoming due, any elieots either in the hands of the 
drawee, or consigned on their way to him ; Bickerdike v. Bollman, 
1 1\ Jl, 405 ; nor a reasonable expectation of having any ; Claridge 
V. Dalton, 4 M, *S'., 220. This excuse must be alleged in the 
declaration ; per Parke, B., in Burgh v, Legge, 5 AX W, 421. 
When issue is joined on the Avant of effects in the hands of the 
drawee, the terms of the allegation will sufficiently indicate the 
required proof. The averment is disproved if it be shown that the 
drawer had effects on their way to the drawee, though they never 
reached him; Bucher v. Hiller, 3 Camp. 217; 16 43. So if 

the drawer had some effects in the drawee’s hands at the time when 
the bill was drawn, though at the time the bill was presented for 
acceptance and thence until presentment for payment he had not 
anjr ; Orr v. Maginnis, 7 East, 359. So, though there were no 
effects at tho time the bill was drawn or accepted, provided there 
were effects when it became due ; for the whole period must be 
looked to from the drawing of the bill^ tiHIIlt is due ; and notice is 
requisite if the drawee had any effects at any time during that inter- 
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; Hnfnmond v. Dtifrene^ 3 Camp. 145 ; Thackray v. Phckctt, 3 
Camj}, 104. So if the drawer has effects in the hands of tiie drawee, 
thouf^h he is indebted to the drawee greatly beyond that amount; 
lilackhan v. Doren^ 2 Cafnp. 503. & where there is a running 

account between the drawer and the drawee, and a fluctuating 
balance between them, and the drawer has reasonable grounds to 
expect that he shall have effects in the drawee’s hands when the 
bill becomes due ; per Lord Ellcnborough, C. J., Bnmn v. Maffey^ 
15 East^ 221 ; or where the bill is draw'll in the reasonable expecta- 
tion that, in the ordinary course of mercantile transactions, it would 
he accepted or paid ; Claridge v. Dolton^ 4 M, S. 226 ; Lajitte v. 
SlatteVy 6 Bing. 623 ; or where the acceptor has received from tlie 
draiver his acceptances upon which he has raised inone)^ and some 
of w'hieh have Ixen dishonoured, and some are outstanding ; Spooner 
v. Gardiner^ By, ^ Mood. 84. And, in general, where the drawer 
W'oulil have ony rtiiiedy over against a third person (as in the case of 
a V)ill drawn for the accommodation of a person to whom he indorses 
it), notice ought to be alleged and proved ; f V>ry v. Scotty 3 B. A. 
619; Norton v. Pickering, 8 B. <S* C. 610; Lajitte v. Skitter^ 6 
Bing. 623. It is no excuse of notice, that the plaintiff and the 
defendant arc both shareholders in a joint-stock company, and that 
the defendant drew the bill on the coni])any (the acceptors) in order 
to raise money for them, and as an additional security to the plaintiff 
who advanced the money; 3faltass v. Siddtcy 6 C\ 7A, N. S., 494; 
28 L. J. {C. P,) 257, ^ 

The fact that the draw^er of a bill "made it payable at his own house 
is evidence that the bill is au accommodation bill, and so excuses 
notice of dishonour ; Sharp v. Bailey y 9 B. tV C. 44. 

Notice dispensed fcith by ignorance of drawer^ s residence . Where 
either W'ant of notice or delay is sought to be excused by the holder’s 
ignorance of the place of residence of the defendant, it is a question 
lor the jury w'hctner he used due diligence to find it; Bateman 
Josvphy 12 Easty 433 ; and time may be allowed for inquiries by 
post; Baldirin liichardsony 1 B. iif C, 245.- It is not enough to 
show that inquiries as to ’an indorser’s residence wore made at the 
j)lace at which the bill was payable ; Bex'eridge v. Bargisy 3 Camp^ 
262. Inquiry should be promptly made of some of the other parties 
to the hill or note ; and of persons of the same name, &c. ; liayley 
on Billsy 281-2, 6th ed. ; Chapeott v. CurlewiSy 2 Mood, <5f- Bob, 
484. 

Calling on the indorser the day after the bill becomes due, to know 
where the drawer lives, and, on his not being in the way, calling 
again the next day, and then giving the drawer notice, has been 
considered sufiicient; Browning v. Kinneary GoiVy 81. In one case 
it was held suflicient, on the dishonour of a promissory note, to make 
inquiry at the maker’s house for the residence of the defendant, the 
payee and indorser ; Sturges v. Derrick, Wightw. 76. 

Where the holder is excused by ignorance from giving notice until 
after the usual day, the common allegation of notice is still sufficient, 
if actually given as soon as possible; Firth v. Thrush, % B, Sf C, 
387. Hut, generally, excuse of any notice does not prove an aver- 
^ ment of notice ; ante, p. 197. 

Account stated.^ drawer, knowing the plaintiff to be 

the indorsee of an overdue bill, promises him to pay it, the plaintiff 
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may recover on an account stated ; Oliver v. Bovatty 2 Mood. ^ Kcdf* 
230. See antCy p. 187. 


Indorsee against Indorser. 

In an action by an indorsee against the indorser of a bill, the 
plaintiff must prove the following matters, if traversed: — 1. The 
indorsement by the defendant : 2. the indorsements between that of 
the defendant and the plaintiff, when stated in the declaration : S. 
the presentment to the drawee or acceptor, and the dishonour : 4. 
due notice of the dishonour to the defendant. 

It has long been decided that every indorser is in the nature of a 
new drawer; Ballingalls v. ( Hosiery 3 Busty 48*2; as to what the 
drawer’s contract is, see antcy p. 187. A person, who puts liis name 
on the back of a blank bill stamp, is liable as indorser for any amount, 
commensurate with the stamp, wliich the 'person to whom he gives it 
fills in ; Bussell v. Langstajfey 2 BongL 514. 

It is not necessary, as against an indorser, to prove the signature 
of tho drawer or of prior indorsers ; for tlie indorsement of the 
defendant admits the hand-writing of the drawe r, and tho defendant 
cannot even insist that it is a forgery ; Liunbert v. Oa/ces, 1 Id. 
Bagm, 443 ; C*rit( hlow v. J^urrgy 2 Cantp. 1S2 ; so it admits tho 
signatunj of all antecedent indorsers; MacGrtqor v. BhodeSy G 
E. B. 2GG ; 25 L, J. (Q. 

The law primd facie piesumcs that a bill was indorsed before it 
beoamo due ; Parkin v. Moony 7 C\ P, 408 ; lewis v. Parket'y 4 
Ad. (if E» 83S. A bill being drawn and indorse d in the name of tho 
firm under wlueh dideiidant and another canied on business, a ques- 
tion arose whether the indorsement was before or after the dissolution 
of tho partnership had been advertised. The bill was dated before 
the advertisement, but tho indorsement was not dated. Held, that 
the date was jtrhnu facie the true date, and that it was properl}’' left 
to tho jury to say W'hether it was indorsed before or after the 
advertisement ; and that, us it was drawn payable to tho defend- 
ant’s own order, the jury might reasonably infer that it was 
indorsed shortlv after tho drawing ; Anderson v. ll'^eslony G N. C. 
2&G. As to indorseiueut by ono of several partners after dissolution, 
see antSy p. 185, 

In suing au indorser on nonpayment of tlie bill bv the drawee, it 
is unnecessary to state an acceptance ; a^d, if stated, it need not bo 
proved; Tannery. Beany 4 B, <S’ C. 312. It is only necessary to 
prove a presentment for payment at the place, if any, pointed out in 
the acceptance ; Parkes v. EdgCy 1 C, M. 42G, The rules with 
regard to the presentment of the bill and notice of dishonour are, in 
general, the same in this action as in an action by the payee against 
the drawer; see antSy pp. 188 et seqq. If a bill be reindorsed to a 
previous indorser, he has in general no right of action against the in- 
termediate parties, inasmuch as he would be liable over to them on his 
previous inaorsenieiit ; Bishop v. Ilagwardy 4 2\ B. 470 ; Britten v. 
Webby 2 B. ^ C. 483, But circumstances may be specially pleaded 
showing that the defendant could not sue the plaintiff* on his indorse- 
ment; Wilders v. SterenSy 15 M. ^ 208, And in an action by 

indorsee against indorser, where the issue was only on the want of 
notice to the defendant of nonpayment by dHpee, defendant was not 
permitted to show that the plaintiff' (who hw given due notice) and 



Indorsee v. Indorser^ 


201 


the drawer, were one and the same person ; the defence should hare 
been specially pleaded ; Williams v. Clarke ^ 16 M, W^ 834. 

No evidence of a •demand upon the drawer, or prior indorsers, is 
necessary ; Bromley v. Brazier^ 1 Sir. 441 ; Jleylyn v. Adamson^ 2 
Burr. 669. The fact that the drawer has never had any eliVets in 
the hands of the drawee will not excuse the want of notice of dis- 
honour to the indorser, who has no concern with the accounts between 
the drawer and acceptor ; Wilkes v. lacks, Peake, N, P, 202 ; Bf'owa 
V. Majfey, 16 Bust, 216; nor that the indorser was aware of the 
insolvency of the drawer and acceptor ; Bsdaile v. Sowerhy, 1 1 
Bast, 114; and the indorser without consideration, althouj?h also 
payee of a bill, the drawer and acceptor of which are lictitious 
persons, is entitled to notice, if he have no knowledge of the 
fraud ; Leach v. Hewitt, 4 Taunt, 731. Proof of notice of dis- 
honour will be dispensed v' ith by a promise of the defendant to pay ; 
Wilkes V. Jacks, Peake, N, P. 202 ; provided it be an unambiguous 
one ; thus the following letter from the indorser was held not to w^aive 
the proof of notice: “ I cannot think of remitting till I receive the 
draft; tlienfore if you think properyou may return it to Trevor and 
Co., if you think me unsafe;^* Borradaile v. Lowe, 4 Taunt. 93. A 
promise to pay not made to the plaintiff, but to another person who 
was holder of the bill at the time, will be sufficient ; Potter v. Ray- 
worth, 13 Bast, 417. So allowing judgment to go by default in an 
action brought by the then holder of the same bill dispenses with 
proof of notice of dishonour; Robey Gilbert, 30 L. J. {Bjt.) 170 ; 
6 Jf. JV. o36. And see further, ante, p. 197, as to what will dispense 
with proof of notice of dishonour. 

Bridenee under the money counts,'] An indorsement is pritnd facie 
evidence of rnuin^y lent by the indorsee to his immediate indorser ; 
Kessehower v. Tims, Bay ley on Bills, 363, 6th ed. Hut where the 
indorser told his indorsee, just before presentment, that the bill would 
not be paid, that notice need not be sent to him, and that he would 
send the money on a future day, this was held no evidence on an 
account stated ; it being no proof of a debt due from the indorser at 
the time of the promise ; but only 'a conditional promise in a certain 
event; Buryk v. I^cyye, 6 M, *5* W, 418. Though as between 
indorser and his indorsee the bill is evidence of an account stated, 
this may be rebutted by showing that the defen3ant indorsed in 
blank, and delivered it to F., who carried it to the plaintiff to be dis- 
counted ; Burmtster v. Hogarth, 11 M. W. 97. 


JDamages generally. 

In an action against an acceptor by indorsee, the defendant is 
generally liable only for principal and interest where due, and not 
for re- ex change ; Wooisey v. Crawford, 2 Camp, 445. Hut us 
against dravver or indorser the holder may also recover the expenses 
of noting, [»rotest, postages, &c., and re-exchange, in cases where 
those expenses are by law or usage chargeable or incurred ; iJe Tastet 
V. Baring, 1 1 Bast, 265. The amount for which the indorser of a 
bill, drawn and indorsed in England and payable abroad, is liable iu 
case of dishonour by nonpayment, is only the re-exchaitge, — that is, 
the value of the foreigj^^in expressed in English money at the rate 
of exchange on the dipVf dishonour, — with interest and expenses, 

K 3 
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and the holder has not the option of reco^ring the sum which he 
gave for the bill in England or the re-exchange ; Suse v. Pompe, 30 
L. J. {C. P.), 75; 8 C. B., N. jS., 538; and’esidence of custom 
fitnongst merchants, allowing this option, is not adniisMible, as itw'ould 
contradict the obligation implied by the written instrument ; S. C. 
As to the mode of calculating interest on bills and notes, see poat^ 
Action for Inter eat. 


Defences^ generally^ to Actions on Bills of Exchange. 

By the Rules II. T., 1863, r. 7, in actions on bills or notes the 
pleas of non^asanmpait or nunquam indehitatxiSy are inadmissible. A 
plea in denial must traverse some matter of fact, as the drawing, 
making, indorsing, jjresenting, accepting, or notice of dishonour. 
Under the similar rule, 4 Win. 4, it was held that if an executor 
deidared on a bill or note j>ayable to his testator, laying a ])n)mise 
to pay the executor, such promise might still be denied by 
asanmpsit : for the action is then not on the bill simply, but on a 
promise not implied by it ; Timmts v. Platt, 2 iU. tjr R""* '<20. And 
this decision seems still to be law. Under a plea denying acceptance, 
it is not competent for defendant to avail himself of the <iefence 
that plaintiff, an indorsee, has lost the bill and cannot produce it ; 
Blaekie v. Pidding, (J C. B. 100. So in an action on a note against 
maker, the defence of the loss of it must be pleaded specially. 
Charnlexj Ornndi/^ 23 L. J. {C. P.) 121 ; 14 t\ B, 608. The 
principle of this defence is that the holder of a negotiable security is 
only entitled to payment on production of it for re-delivery to "the 
|>erBOU liable to pay. If the defendant refuses to pay on that ground 
only, as where it is destroyed od is lost, there must bo a plea to 
that effect. If there be only a traverse, under the circumstances 
already stated the plaintiff may prove the bill by secondary evidence ; 
Blnckie v, Pidding, 0 C. B. 190. See ante, p. 173. 

The proofs rciiuired on a traverse of allegations in the declaration 
have already been considered. .The following are some of the most 
usual defences to actions on bills, not already noticed. 

!No stamp, or a wrong one, is a defence under a traverse 
of the <1 rawing or nt;c^ ptaiice ; l)ati'8on v. ^lacdonaldy 2 M, IK. 
20 ; McDowell v. Lyster, 2 M. fK. 52. So, in an action on a 
•heq^uo it is competent for the defendant to show that it was post- 
dated, on a traverse of the making of the cheque ; and the objection 
may bo made after it has been read ; Fieldy, JVoods, 7 Ad. E. 114, 
♦See ante, p. 122. And it is competent in an action against the acceptor 
for the defendant to show that a bill, purporting to be a foreign bill, 
was in truth drawn in £n| 2 ;land, though the defendant was party to 
the fraud, and the plaintiff took the bill in ignorance ; Steadman v. 
Duhamely 1 C. B. 888, Interlocutory proof in support of the objec- 
tion should be received in8ta7itery ana the question must be decided 
by the judge ; Bartlett v. Smith, 11 M. Ir. 483. 

Alteration.'^ An alteration of such a kind as to discharge the 
acceptor cannot be shown under a traverse of the acceptance ; if it do 
not render a new stamp necessary ; Mason v. Bradley, 11 31. «5r IK. 
590; Parry v. Nicholson, 13 M. Il|||^778. The defendant 
authorised W. to put Ms name to a generflRooeptanee on a blank 
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stamp ; this was done^nd on filling the bill np the payee added a 
place of payment to the acceptance, the bill being declared on without 
stating the place of payment ; on a traverse of the acceptance, the 
defendant was held entitled to succeed, on the ground apparently 
that the acceptance never existed on the perfect bill as a general 
accei»tance ; and a special one was not authorised by the defendant ; 
ih'otty V. Ilodyes^ 4 ilT. ^ G. 561. This case is not clearly reported, 
but tlie above apnears to be the result ; otherwise it is inconsistent 
with Barry A ic/iolsonf suprd,. Alter a joint and several note, made 
payable “ with lawful interest,” had been signed by three makers, two 
of the makers, with the assent of the plaiiuiii‘, the payee and holder, 
wrote on the left-hand corner of it, “ with interest at six per cent.” 
Held that this avoided it as against the third maker who was sued 
alone ; Ji\ir7*inyton v. Barly^ 2 ^ B. 763 ; 23 L. J. (Q. B.) 47. An 

unauthorised insertion, made by a stranger, of a place of payment 
in the acceptance of a bill, is a material alteration, notwithstanding 
the 1 A 2 Geo. 4, c. 78, as against the acceptor, and discharges him, 
even as against a subsequent indorsee, taking it bond Jid^ for value, 
and without notice that the words had been so inserted after issuing; 
Burchfield v. Moore ^ 3 B. IB 683; 23 X. J. {Q. B.) 261. So, 
altering a joint and several note signed by two into a note signed by 
three, by' getting a third maker to join, vitiates the note as against 
one of the makers who did not assent to the alleration ; Gardner v. 
Jt^a/sh, 5 B. < 5 - B, 83; 24 X. J. (Q. B.) 285. Where the defendant 
had paid tw'o years’ interest on an altered nolo, this was held to be evi- 
dence that the alteration was by his consent ; Can\ss v. Taitermlly 2 
M. cV G. 890, It is for the party, who sues on an instrument evidently 
altered, to give some evidence to explain the altez'ation ; Clifford v. 
Barker^ 2 M. iiy f/. 909, In a suit by drawer against acceptor: 
Viva 1. traverse of acceptance; alteration after acceptance; the 
proof w'as, that the bill was drawn in I'raiice on the aefendant ia 
London, and the defendant had expressly accepted the bill for a less 
sum than in the body of it, and that the sum had been altered ac- 
cordingly, but by whom or when did not appear : Held that plaintiff 
ought to recover ; fur it might be presumed that tlie defendant con- 
sented to alter the bill, and mm constat^ but that the alteration was 
made in France, so as not to require a stamp ; llamelin v. Bruck^ 
9 Q. B. 306. See as to alterations which avoid bills under the stamp 
acts, ante, pp. 133-4. 

Where the drawer made an alteration fatal to the bill, as between 
him and acceptor, he may recover on a count for the original con- 
sideration ; Atkinson v. Jiawdony 2 Ad, tij’ BB 628 ; aliter as between 
indorsee and draw'er, the alteration being made by the former; Alder-^ 
son V, Lanyilaloy 3 B. 4' Ad, 600. A note so altered as to avoid it, 
may bo used by' the payee as evidence of an account stated by the 
maker at the time it w'as given ; Gould v. Coomhsy I C, B. 543. 

XVai/r/.] Fraud, which makes the contract void or voidable as 
against the defendant, must be specially pleaded. Bee Kulea, H. T., 
1853. Hut when the fraud is one which avoids the consider alum y it 
may be given in evidence under a general plea denying the considera- 
tion ; Mills v. Oddyy 2 C. M. 4' H>3. The maker of a note 

pleaded that it W'as made and delivered to W. only to get it dis- 
counted, and that W. fraudulently indorsed it to the plaintiff, who 
gave no consideratiu|||||tid knew of the fraud: replication de injuria ; 
letters written by while holder of the note, are not admissible 



204 Action on Bills of Exchange^ 

af^ainst the plaintiff to prove the fraud, wi^out first establishing', 
aUundcy a privity between the plaintiff and nim ; Phillips v. Cole, 
10 Ad, E. 106, A knowledge by the plaintiff, indorsee, of fraud in 
the concoction of a bill, is no defence if he received it for good 
consideration from an innocent indorser; JMuy v. Chapman, 16 
M, ^ W. 355. 

I'orgery.'] Forgery of the defendant’s signature is, of course, evi- 
dence under a traverse of the making, &c. ; but, for the purpose of 
proving the forgery, the defendant cannot be permitted to prove that 
other bills, with forged signatures of his, had been in the hands of the 
plaintiff and circulated by him ; GriJ/its v. Payne, 11 Ad, ^ E. 131, 

Cancellation, so imperfectly elfected that the bill is still apparently 
uncauccUed, affords no anbwee as against a houU Jide holder. 
Therefore w'here the acceptor of a bill tore it in two for the purpose 
of destroying it before circulation, and the drawer picked up and 
fraudulently rejoined the bits so as to look like a bill which Imd been 
divided for transmission by post, and passed it to a hand Jidv liolder 
for value, the acceptor was held liable, whether the fraud amounted 
to forgery or not; Luiham v. Primrose, 28 L, J, {C\ P.) 21>4 ; 
7 C. B., A", 6\, 82. 

Want of consideration. — Onus prohandi,‘\ Some difficulty exists 
with regard to the party upon whom the onus of proving the con- 
sideration, or want of consideration, when pleatled, rests. The point 
depends in some measure upon the form of the pleadings. 

A bill or note imports consideration; the holder is therefore pre- 
sumed to have given value for it; and, before the late rules of 
pleading, the plaintiff could not in general be put upon proof of such 
consideration (where the want of^ would be a defence), without 
[>revious notice of an intention to Sspute it, and also proof of some- 
thing to discredit the plaintiff’s title to the bill. Since the new rules, 
u special plea, alleging want of consideration, is equivalent to notice 
and dispenses with it ; but the old rule of practice continues so far 
to prevail, that, where the defence is founded simply on want of con- 
sideration (as in actions between immediate parties), and the plea 
alleges such w'ant of consideration, which the plaintiff denies, the 
defendant is still bound to give some evidence, in the first instance, 
in support of his ph a ; Pcrciral v. Frampton, 2 C. M. ^ It. 180; 
Mills v. Barber, 1 M. W. 425, So where the only consideration for 
defendant’s acceptance was the giving up to him by the plaintiff (the 
indorsee) of another acceptance of the defendant, which turned out to 
be a forgery, plaintiff was held bound to show himself bond Jide holder 
of the forged bill ; Mather v. 3Iaidstoney 1 C. B., N. <S’., 273 ; 26 
Z. J. (C. P.J 58. Where the plaintiff* replied, to a plea of no con- 
sideration, tnat there was consideration, “ to wit, the sale of goods 
by the plaintiff to the defepdant,” concluding to the country, the 
defendant was held liable to the burden of proof ; Low v. Burrows, 
2 Ad. li* E. 483. But where the plaintiff*, instead of merely denying 
the defendant’s allegations, states a specific consideration in terms 
that make the proof of it part of the issue, then it has been con- 
sidered that the proof of it lies upon the plaintiff'; Bailey v. Catterall, 
1 Mood. 4^- Bob. 379. 

If the plea alleges not only want of consideration in the plaintiff, 
but also fraud in a prior party, or some othcMmatter, such as ille- 
gality, throwing suspicion on the title to the ll^~in this case, when 
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t]|e replication puts in^ssue the whole plea, it will be enough, in the 
first instance, for the defendant to prove the fraud, &c. ; for this puts 
the plainlitt* on proof of consideration ; see Ferciral Frampton^ 
and Jlilis v. Harher^ supra ; Bailey v. Bidwell^ 13 il/. W, 73, 
Thus where it was alh ged and proved that the bill was indorsed to 
the plaintiff by a person who was a mere bailee of it from the defendant 
to get cash for it, and the plea also alleged that plaintitt‘ took it with- 
out any consideration, proof of the fraud of the indorser throws on 
jdaiutilf the burden of proving consideration ; Smith v. Braine^ 10 
Q. B. 244; 20 Z. J. {Q. B,) 201 (over-ruling Brotvn v. Fhilpot^ 
2 Mood, ^ Boh, 285) ; Hall v. F'eather stone ^ 3 II, N. 281 ; 27 
L. J. {Ex.) 308 ; Harvey v. Towers, 6 Ex, 050 ; 20 L. J, {E,c.) 318 ; 
Berry v. Alderman, 14 C, B. 95; 23 Z. J. {C. 1*,) 34. In the 
latter case, it was said, arguendo, by Maule, J., that even if fraud 
be nut alleged in the plea, but only want of consideration, yet fraud 
may be shown at the trial on the issue of want of consideration, in 
order to raise an inference against the plaintiff. Such a case may 
perhaps occur, but, geiuraily, neither want of consideration alone, 
nor fraud alone, will vitiate the security except as between imme- 
diate p.irties or their privies. When the plea alleges that the bill 
was founded on a wager, and tliat the indorsements were without 
value, proof of a wager, void but not unlawful, only shows ^nnt of 
coiisiclcralioii and not illegality, and raises no presumption that the 
plaintill* is not a bond Jlde holder for value. The defendant, there- 
fore, must prove this; Fitch v. Jones, b E. B, 238; 24 Z. J. 
{Q, B,) 293. 

Where the plea alleges both fraud and want of consideration, and 
the replication simply traverses the want of consideration, a dif- 
ference of opinion exists, as to whether this is such an admission oa 
tlie record as to put the plaint i#’ to proof of consideration. The 
Court of Exchequer bus held that it is not such an admission ; but 
that the fraud or other circumstance of suspicion must be proved at 
the trial, in order to put the plaintiff to prove that he has given 
value ; Edmunds v. Orores. 2 M. ^ JV. 642 ; Smith v. Martin, 
9 M, /r, 304. On the other hand, the Court of Oueen^s Bench 
has held that an admission on the record must be taken as an aduiis- 
sion for every purpose in the cause, and that the plaintiff is therefore 
bound, in such a state of the record, to prove consideration; Bingham 
V. Stanley, 2 Q, B. 117. The grounds of tho decisions in the cases 
above cited seem scarcely reconcilable, although attempts have been 
made to reconcile them. In Edmunds v. Groves, the indorsee sued 
the maker of a note, who pleaded that he hud made it to secure a 
gaming debt, and that it was indorsed to the plaintiff* with notice 
and without consideration. The plaintiff replied that it was 
indorsed without notice and for value, on which issue was joined. 
At the trial, no evidence being given, the judge directed a verdict 
to be entered for the plaintiff, and the Court of Exchequer held the 
direction right. Jri Bingham v. Stanley, the drawer of a check 
payable to bearer pleaded, that he gave it to secure a debt due to 
L. on a ganiing transaction ; that L. delivered it to the plaintiff 
without consideration, who was suing on it for L.’s benefit : llepli- 
cation, that L. delivered it to the plaintiff for a good considera- 
tion ; and issue thereon. The Court of Queen’s Bench held, in oppo- 
sition to the ruling of Lord Denman, C. J., at Nisi Prius, that the 
plaintiff was bound tamprove that he had given value. In this case 
the court assented to we decision of the Court of Exchequer, but 
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dissented from the doctrine laid down by the court in giving judg^ 
ment. In Smith y. Martin^ the indorsee sued the makjer of a note 
who indorsed it to F,, who indorsed to G., who indorsed to the 
plaintiff. Piea^ that while the note belonged to G., his claim on it 
was referred to arbitration by an order made by consent ; and that 
against good faith, indorsed it t/> the plaintiff betore award made, 
who took it with knowledge of the premises* Issue was joined on a 
replication denying the plaintiff’s knowledge of the premises when he 
took the bill. The defendant before trial gave notice to the plaintiff 
to prove a consideration lor the indorsement to him. The Court of 
Exchequer held, that the defendant was bound to begin by proving 
knowledge of the fraud. See further the observations of Alderson, 
B., in Carter v. JameSf 13 3/. W. 144 ; in which the learned judge 
has no doubt that Bingham v. Stanley was rightly decided, though 
he cannot agree with the reasons given. 

Where the defendant, the acceptor, pleaded that the bill was an 
accommodation bill indorsed to plaintiff’s indorser for a special pur- 
pose, and by him indorsed to plaintiff* in fraud of defendant after it 
was due, and the plaintiff* traversed the taking of it atter it was due, 
it was held that the defendant must begin and show that the bill was 
due when indorsed ; Lewis v. Barker, 4 Ad. E, 838.^ In Masgrave 
V. Drake, 6 iL E. 18.3, some of the defendants, acceptors, pleaded 
non-acceptance : Held that proof under this issue, that the aeceptaiico 
was by one of the defendants, who had let judgment go by default, 
in iruud of the others, his partners, but without showing tho 
plaintiff’s privity, did not oblige the plaintiff* to show the circum- 
stances under which he took the hill. A bill was sent to the plaintiff 
by a clerk with a message which, if delivered, would have shown that^ 
the plaintiff had such notice as would haVe made him not u bond 
fide holder for value. The bill was delivered, but the clerk was 
not called, and it nas not proved whether tlie message had been 
given or not : Held, in an action of trover, that tho evidence was not 
sufficient to rebut the presumption that plaintiff was a bond Jide 
holder; Middleton v. Barned, 4 Ex. 241 ; 18 L. J. {Ex.) 433. 

Eailurc, or want of consideration.'] Want of consideration alone 
is onl}^ a defence when the parties to the action are tho parlies as 
between wliom there was the alleged want of consideration, or as 
between parties who are iu privity with them. A bond Jide holder for 
value is not affected by any want of consideration as between ante- 
cedent parties to the bill or note. 

Tho want of consideration ought to be pleaded specially with the 
particulars which show want of it, so that tho plaintiff* may be pre- 
pared to meet them ; and under the Itules 4 \\ ill. 4, a general plea 
was held open to special demurrer; Stoughton v. Kilmorey, 2 C. 
M. tSJ* R. 72. The Kules of II. T., 18o3, are expressed in the same 
terms as the old ; but as objections, heretofore open only on special 
demurrer, can no longer be taken (Common Law Procedure Act, 1852, 
s. 51), it seems that a plea of this general kind is now available, sub- 
ject to an ap{dication to the court or a judge under sect. 52, if the 
plaintiff Bhuil be prejudiced by it. Hence any facts or circumstances 
which invalidate the original consideration of a bill or note, will, it 
would seem, be admitted in support of such general plea ; see Mills 
V. Oddy, 2 C. jR. 103, cited ante, p. 203. 

Where a debt is due on a judgment between t||fe parties there is a good 
consideration ; as the taking the security imports a promise on the patt 
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of the judgment debtor to suspend proceedings on the judgment till the 
maturity of the bill or note ; Baker y. Walker, 14 Ji. ir. 405 ; the 
same principle ai^plies where there is a debt from a third person to the 
payee, Fopplewell v. Wilson, 1 Stt\ 204. An attoiney’s bill, though 
nut delivered according to laW, is a good consideration ; Jeffreys v. 
Fvans, 14 M, ^ W. 210. In an action by payee against the acceptor of 
a bill at three months, drawn in consideration ot money to be paid in 
one month by payee to drawer, and accepted for the accommodation 
of tlie drawer, if the money bo not paid, the consideration fails 
and the ])lairitilf cannot recover; Astley v. Jolmston, 21) L, J. \Ex,) 
IGl ; 5 II, cy N, 137. A note given by the delendant on the laith of 
a misi cprvseutation by the plaiiitilf of either mutter of fact or of law, 
though made without fraud, may be impeached as for want of con- 
sideration; ISoulludl V. liiyy and Forman v. Uyiyhty 11 V, JJ, 4bl ; 
2U L. J. [ C, F.) 145. So a note given for past gratuitous services, 
and in consideration for future services, as to which there was no 
biiuling contract; liuUc v. Hulsey 17 (/. B. 711 ; 25 L, J. {C\ B») 
177. liut the compromise of a claim, though unfounded, and kiiow^n 
by the defendant to be so, but for which the claimant threatened to 
sue, is a good consideration; Cook y. Jf’riyhty 30 A. J, (Q, B,) 321. 

In an actioj^ by iiulorsee against acceptor, it is nut wen jn'imd 
facie evidence of want of consideration between the defendant and 
tlie drawer, to show that the drawer, on the day beiore the hill became 
due, [»rocured all the indorsouients to be made without consideration, 
in order that the uetiuii might he brought by the indorsee, and on 
tlie understanding that the money should bo divided between one of 
the indorsees and the drawer ; Whitaker v. BdmundSy I Ad, <1^' B, 638, 
#11 an action against a draw'er by liis indorsee, where deleiidant 
pleaded that the bill was given m payment fur liops of a certain 
quajity to be delivered by plaintilt, and that he did not deliver such 
hops, ’‘or any hops whatever;’^ to which plaintiJf replied dc injur id, 
Ac. ; it was held enough h r the defendant to prove the delivery of 
some hops of an inferior quality ; and the plaintill* was not permitted, 
on this issue, to show an acceptance of them by the defendant; Wells 
V. llopkinSy 5 M, 4^* 7. In an action by payee against maker, 

dcteiuiant ideaded tljat the note was given to the plaintilt’ in coii- 
sideraliuii that he would pay the defendant's creditors, and that he 
promised to pay them, but had not ; the replication averred that the 
note was delivered to plaiiitilf for the purpose of paying the creditors 
when the note was paid by defendant, and specially traversed the 
promise as alleged in the plea: Issue being joined on the traverse, it 
was held that the plaintill’ entitled himself to a verdict by proving 
the inducement of his replication ; for he thereby negatived the pro- 
mise alleged in the plea, and the promise to iioid as trustee was 
sufficient ednsideration ; Cole v. Cresswell, 11 Ad. iSf 06 1. Where 
the plea to an action on a note states an executoiy consideration lor 
it, which was never executed ; the defendant is not precluded from 
proving his plea, although the note profes-ses, on the face of it, to 
be founded on a past consideration ; Abbott v. Hendricks, 1 ^ 

6r. 791. And generally the consideration or alleged “value re- 
ceived,” apparent on the face of a note, may be contradicted, but not 
the contiact or promise itself; Master v. Jolly, I C, M. It, 703 ; 
and see ante, p. 26. 

In general, the declarations of a former holder of a bill are not 
adlni 3 ^lble to prove the want of consideration ; Shato v. Bi*oom, 4 
1), JK. 730. But where the plaiutiii* and the party, whose decla- 
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rations are ofTered in evidence, are identified in title ; as where 
the plaintiff took the bill from him after it became due ; such de- 
clarations are admissible ; Jienson v. MnrsJud^ cited 4 -K. 732; 

Beauchamp v. Parry ^ 1 B. «5r 89. So where the plaintiff, 

though he did not take the bill after it was due, sues as agent for the 
party who made the decluralions ; Welstead v. Levy^ 1 Mood^ ^ 
Boh. 13S, 

Illegality of consideration ; hona Jides of holder,^ When the 
consideration Of a bill is illegal, in general, the objection is con- 
fined to persons who are parties or privies to the illegality, and those 
to whom they have passed the bill without value; Bayley on Billsy 

р. 529, (ith ed. ; for a bond fide iiulorste for value, without notice 
of the illegality, may recover on such bill ; Wyatt v. Bidmer, 2 
Bsp, 538; Masters v. Ihberscn^ 18 L. J, (f/. P.) 348 ; 8 C. B. 100. 
In tliis and similar cases, the question for the jury is now settled to 
be, whether the party taking the bill act(3d with good faith. If he 
took it witliout actual knowledge of the illegality, or otlu^r cirenm- 
stauce aflecting the title to the note, and gave full value for it, this 
entitles him to recover, although he may liave neglected the means 
of ascertaining the illegality which were in his power; as whore a 
stolen note was changed by the plaintilF, a nvoiiey eluSiger, who had 
received notices a yiar previously of this and other stolen notes, and 
kept such notices filed in his olHco, but did not exaiuiue them ; 
Bapharl v. Bank of Bnyland^ 17 6'. B, 1()1 ; and GUI v. Ciihitt, 3 
It. ty (\ 480, in which a contrary doctrine was upheld, is now com- 
pletely over-ruled, Ibid. ; Bank of Benyal v. 3PLeody 7 3Joo, P, C. 
35. Gross negligence may, however, be evidence of mala fide s0 
though not equivalent to it ; Goodman v. Harvey y 4 Ad. B. 870, 

Where the bill was given for money lost by gaming, or upon an 
usurious oontruot, or to seciire money paid to induce a bankrupt’s 
creditors to sign his certilicate, various statutes made it a void 
security, even in the hands of a bond fide holder ; but by 58 Geo, 3, 

с. 93, and by 5 & 8 Wm, 4, c. 41, so much of the former statutes as 
made the securities void is repealed, and by the last Act it#is enacted 
that they shall be deemed to have been given for an illegal con- 
sideration. The stat. of Wm. 4, so far as it relates to usurious 
transactions, w'aa repealed by the 17 & IH Viet, c, 90, s. 1 ; but so 
as not to prejudice the right or remedies of any person in respect of 
any thing done before the passing of the Act (s. 2). 

ilelbre the passing of this Act, the defendant accepted a bill of 
exchange to secure a loan at usurious interest ; and after the Act 
passed, he accepted fresh bills for the amount of tlie loan and the 
usurious interest, and it was held by the Court of Excliequer 
(Martin, 13., dissenting) that there was good consideration for the new 
bills; Flight v. lieedy 32 L. J. {Fjr.) 205; 1 11. C. 793. Where 
the defence was usury in the indorsement, the usury must have been 
proved ; suspicion is not sufUcient to put the plaintiff to proof of con- 
sideration ; thus, in an action by indorsee against one who had 
indorsed the bill for the accommodation of the drawer, it was shown 
that one J., a relation of the plaintiff, got the bill discounted for the 
drawer, and although it appeared that usurious discount was deducted 
by J., it was held that whatever suspicion there might be against the 
defendant, this did not prove usury as agaiust him ; Bassett v. 
Bodgitiy 10 Bing. 40. 

Mere wagers, not made unlattful by any statutes against gaming, 



Defences. Illegality of Consideration, 


209 


&o., are made void by 8 & 9 Viet. o. 109, s. 18, which avoids all ^‘con- 
tracts, parol or in writing, by way of gaming or wagering,” But the 
act does not in terms avoid a security given to pny a wager ; it would 
therefore be only without consideration ; see Pitch v. Jones^ ante^ p, 
205. 

On issue taken on a plea that a note was given for an illegal con- 
sideration, the plaintiff is not bound to produce the note as part of 
his own case; Itead v. Gamble^ 10 Ad, E, 597 («.l 

It will be seen by several of the cases cited under tlie head of Want 
if Consideratiotiy "ante, pp. 204-8, that illegality in the concoction 
or transfer of a bill, as \vell as fraud, felony, &c,, will, if proved, 
put the holder on proof of consideration. 


Agreement at varumce with the hill^ The terms of a bill or note 
cannot be varied by parol evidence to contradict it, even as between 
original or immediate parties t*> it; yet a contemporaneous memo- 
randum in writing is admissible for that purpose, whether on 
the same or a separate j)aiu*r ; Leeds v. Lancashire^ 2 Camy, 205 ; 
Eoiterhank v. "Monteiro, 4 Taunt. 844. The two together may thus 
form one agreement, and must be treated as such. But to have this 
effect the agreement or memorandum must be between the same 
parties, and not merely collateral. Thus in a suit by payee against 
maker, it is no answer that by an independent, contemporary, 
written agreement between the plaintiff on one side, and the defen- 
dant and others on the other side, it was agreed that the note should 


not he payable except ijti a certain contingency ; Webb v, Spicer ^ 13 
^ B. 894 ; affirmed in House of Lords, 3 11. L. C\ 519. 


]\iy7nent,“\ Payment or satisfaction must be specially pleaded. 
For prcsum]>tivc evidence in support of such plea see the cases cited, 
ante, pp. 35-(). Payment of the exaet sum diie on a note by the 
defendant in full satisfaction of debt and damages is sutlicicnt, and 
entitles the defendant? to ft verdict, and the jury are not bound to 
give interest or even nominal damages, for the detention of the 
debt ; Beaumont v. Gr cathead, 2 C. B, 494. This was an action of 
debt; but in an act inn by indorsee against acceptor, plea, 
darrein continuance, that an earlier indorser had paid to plaintiff, 
then the holder, who accepted the full amount of the bill, and also 
interest thereon, in full satisfaction of the bill, and all moneys due 
in respect thereof, not #nientioning damages or costs, is bad ; Good^ 
win V. Oremer, 18 Q. B. 757 ; 22 L, J, {Q, B.) 30. Satisfaction to 
one of several partners is a satisfaction as to all ; Jacaud v. French^ 
12 East, 317. And payment by one, not sued, of several joint and 
several makers, is payment by the defendant; Beaumont v. Greats 
head, supra. So renewal of a joint and several note by one of the 
makers, and payment of such reiie%ved note, is payment by all of the 
first note; Thorne v. Smith, 10 C. B. 659; 20 L. J. {C. P.) 71; 
But the mere acceptance by the payee, from one of two joint and 
several makers of a note, of a mortgage and covenant to pay the 
amount of the note, is no defence to an action against the other ; 
for tl»e securities are not co-extensive ; and proof that the mortgage 
was given to secure the same debt docs not prove that it was 
accepted in lieu and satisfaction of the note; Ansell v. Baker. Id 
Q. B. 20. 

A judgment and execution, without satisfaction, against a subse-* 
quent party to a bill, will be no discharge of a prior party ; it is only 



210 Action on BilU of Exchange. 

an ex'tin^ishmont between the parties to the judgment; Ilayling v. 
Mullhalij 2 W. BL 123»5 ; as explained in English v. IJarleg, B. 

P. 62. But a composition with the acceptor, and the taking of a 
third person’s note as a security for it, operates as a satisfaction of 
the bill ; English v. Earley ^ supra ; Lewis v, Jones, 4 C. 500. 

Where tl»e first bill is “renewed*’ by a second, no action can be 
maintained during the currency of ‘the latter; Kendrick v. LomaXj 
2 C\ <!!(• J. 405. But where the plaintiff held a bill accepted by 
defendant, who, when it became due, asked for time, and three 
months afterwards gave plaintitf another bill for the same amount, 
][)laintilf telling him at the same time that something was due for 
interest, and continuing to hold the first bill ; and the second bill 
was paid after it became due ; it was held that plaintiff was 
entitled to sue on the first bill to recover the interest ; Lumley v. 
Musgrave^ 4 N. C. 9. Where one of three partners, after a dis- 
solution of partnership, undertook, by deed, to pay a partnership 
debt on fwo bills of exchange drawn by them, and the holder 
consented to take the Hoparatc notes of the one partner for the 
amount, reserving his right against all three^ and retaining pos- 
session of tlic original hills : it was held that, the separate notes 
having proved unprodtictivo, ho might resort to his remedy against 
the otlier partners, and that the taking of tlie SMparate notes, and 
afterwards nuiewing them several times successively, did not amount 
to sati' fact ion of the joint debt; Bedford v, Dvakin^ 2 B. cy A. 
210, So where, on a hill of exnchango being dishonoured, the acceptor 
transmit t<i<i a new bill for a larger amount to the payee, but had not 
any communication with him respecting the fir^t; and tlie payee (Um 
counted the seitond bill with the holder of the first, which he recciv* 
back as part of the amount, and afterwards, for a valuable considera- 
tion, indor.M'd it to the plaintiff; it was held that the second bill was 
merely a collateral security, and that the re(?eipt of it by the payee 
did not exonerate tlie drawer of the firs^ Bring v. Clarkson y 1 B, 
cy (\ H; see also Adams v. Bingley, 1 il/TcV TV, 192. 

Although payment by the drawer is no answer, in general, in an 
aclioii against the acceptor ; Callow v. Lawrence , 3/. ^y. S, 96; 
Jluhhard V. Jarksotiy 4 Bing, :J90; Jones v. Broadhursty 9 C\ B, 
17i5 ; yet payment by the drawer of a bill, accepted for his accom- 
modation is an answer, ns he is the p«*rson ultimately liable ; 
Lazarus v. Coivie^ .‘1 (i, li, d59 ; Parr v. Jewell. 16 C. B, 664 ; ami 
this principle applies to a part payment, and to cases in which the 
hill is not strictly an aooomraodaliou bill ; Cook v. Lister y 62 L. J, 
{C. P.) 121 ; 16 C, B,y K. A’., 516. But where an accommodation 
acceptor pleaded [layiueiit by the drawer in an action by an indorsee, 
proof that the drawer had handed a forged acceptance to the 
indorsee for the purpose of retiring the outstanding bill, and that 
the indorsee, being his hanker, had credited the drawer for the 
amount in his banking account, was held insufficient to prove pay- 
ment. the forged aoceptance being, in tact, no payment at all ; Bell v. 
Buckley y 11 Ex, 661 ; 25 L, J, 1^3. Payment by drawer, 

who is also payee, to the plaintiff himself, his indorsee, is no answer 
to an action against the acceptor for value, if the bill was left in the 
plaintiff’s hands to sue on it as trustee for the drawer ; Williams 
V, James y 15 Q, B. 498 ; nor if he sue against the will of the 
drawer; Jones Broadhursty 9 C, B, 173. If the acceptor dis- 
counts his own acceptance for the drawer, this is not payment so as to 
bar an acliou on the bill against the drawer, by a bond Jide indorsee for 
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value, who has taken under an indorsement by the acceptor ; Aften^ 
borough v. Mackenzioy 25 L,%T. {Djr.) 244. “Retiriuj;** a hill by 
acceptor is equivalent to payment, and slops the circulation ; but 
retiring by an indorser only "takes it out ot circulation as rep^ards 
hiiuself, and he retains the same remedies ua if he had paid h»s 
indorsee in due course; Pham v. Dennys 23 L. J. (C. P.) 100; 15 
C B. 87. 

On a plea of payment, neither the plaintilf nor the defendant is 
bound to produce the security' ; and where the plea stated, by way of 
introduction to an allegation of payment, that the note was given in 
lieu of a former one, and the plaintiff replied de injuria genoriilly, it 
was htd<l enougli to show payment without proving the siiperlluoiis 
introductory statement; Shearmy. Bntnardy 10 Ad, E, 503. Hut 
if, on a special j)lea of satisfaction, it becomes necessary for the de- 
fendant to prove tlie bill or note, he cannot give secondary evidence 
of it without having given notice to produce it ; Gooderedy. Armoury 
3 Q, B. 056. 

Voluntary discharge and waiver.^ Generally, a principal debtor 
cannot be discharged after breach otherwise than by a rtdease under 
seal. It bus, however, been held to be tho law merchant that an 
acce]dor may be discharged from liability by the express renunciation 
of the holder ; thus, where the holder agreed to “ consider the accep- 
tance at an end,” made an entry to tliat effect in his acoou!it-book, 
and abstained for three years from suing liim, t)ic acceptor was dis- 
charged ; Wtlpole V. Pulfcnei/y cited I Po///;. 2 40; see also Black 
y^ PeelCy cited ibid. ; Whatley v. 'Tricker^ 1 Camp, 35, Tiic rule 
Ms been contested, and has been supposed to be conlined to cases 
whore tlie waiver has been founded on some new consideration ; but 
it has been uj)liei<l and consitJered established too long to be now 
({uestioned ; s<^e lutstcr y. Dau'bery 6 Ej\ 830 ; 20 Jj, J, {^Ex,) 385 ; 
in which it w'us held to extend to cases between inimediute, as well 
as remote, ])arties to a bill, and also to promi>sory mdes. The reimn- 
i:iation must be unequivocal : — Thus a declaratiou by tho holder, that 
“he should lonk to the drawer for payment, and that he wanted no 
more of the acceptor thuii another debt not connected with the bill,” 
will not be suflieient to discharge the acccjptor ; J*arker v. Leighy 2 
Stark, 228; Adams y, (Jrvggy 2 Star, 531. In J)ingically, Jhinsfcry 
1 Doug. 247, it w^as held that nothing but an express declaration by 
the holder will discharge the acceptor. Bee also Parker y, Leighy 
supra ; Earquhar v. Southeyy Mood. M. 14, The waiver, in order 
to be operative, must be by the person wlio is at tho time holder of the 
bill ; Harmer y, Sfceicy 4 Ex. 1; 19 E. J. {Ex,) 34. 

Tlie reported cases on this head have usually been in suits against 
acceptors of bills or makers of notes ; but the language of the court 
in Poster v, DaicheVy supra, dues not appear to coniine tlie rule to 
the case of acceptors or makers ; nor is it so conlined in the law of 
those fun ign countries from which 4he rule is there supposed to havo 
been burrowed ; Poihier, Contrdt de Change, pt, 1 , c. 6, art, 2. It is 
observable, how^ever, that tlie remission of debts by a formal renun- 
ciation is not treated merely a-s part of tho law merchant in the 
codes referred to, but as apfdicable to debts in general, and as equi- 
valent to a release. But the absence of the distinction between a 
release under seal and a release not by deed in most foreign countries, 
affords a reason why the law merchant in England adopts Ibis rule as 
to bills of exchange. 
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Giving time*^ Giving time to a principal discharges a surety; and 
therefore giving time to the acceptor discharges the drawer and in- 
dorsers ; English v. Earley ^ 2 i?. P. 61. So giving time to any 
prior party discharges subsequeat ones; Hull v. Cb/c, 4 Ad, <§• E, 677* 
This de fence requires a special plea ; so that the pleadings on the 
record BulUciently apprise the partitas* of the nature of the requisite 
proofs. There must be a binding agreement founded on a good 
consideration, on which an action would lie, if broken; Moss v. 
Jlall^ 6 Ex* 46 ; 19 L, J, (Ex,) 205. Forbearance to sue the 
accepU)r is not of itself equivalent to giving time ; Wahvyn v. St* 
Quintifij 1 S, P. 652; English v. Earley^ 2 S. ^1- An 

agreement hcdwcen the plaint it!' and a stranger to give time to the 
acceptor will not di.scharge an indorser, unless the acceptor, the \)rin- 
cipal dehU)r, was ])arty to the agreement ; Egon v. Ilolt^ 5 M, cV IF". 
250 ; E'rasvr v. Jordan^ 8 S» 303 ; 2(5 L, J, (Q, B,) 288. Tak- 

ing a cognovit from the acceptor, after action brought, by wdiich the 
time of obtaining judgment against him is not deferrcMl, is not a 
giving time ; Jay v. IParreHy 1 C, 532 ; J^ee v. I^evy^ 4 S* 

C. 390. 

There is no distinction, at least in a court of law, between an 
accommodation acceptor and an a<‘f.eptor for value, so fur ns regards 
giving tinio. Therefore, giving time to the drawer does not relea>o 
an ac(aq)tor, though he accepted for the drawer's accommotlation ; and 
this, tlu>ugh the holder, who was indorsee of the drawer, know when 
1*0 took it that it was an aceornmodation bill; I^cnfnm v. J^orocky 6 
2'aunt, 102 ; JIarrison v. Coartanldy 3 S, Ad, 36 ; Nichols v. 
NorriSy id, 41 ; overruling Laxton v. Pcafy 2 Camp, 185, and oth^ 
cases at Nisi Prius. Where tho defendant was one of two makers oi 
a joint and several note of which tho plaintiff was i)ayee, it was held 
no defence at law to show that the defendant was only surety for the 
other maker, and that the plaintiff, knowing this, gave time to the 
other maker without the defendant’s consent; and it is no defence 
at law, even if the plainiitf knew the fact when he took tho note, if 
he did not agree (scmhle in writing) to treat the defendant as surety 
only ; Manley v, /ioycotly 2 E, li, 46; 22 E, J* (Q. Jj?,) 265. Hut 
SCO infrUy I*lquitable Eefenccs* 

Other defences*'] It is no defence in an action against the acceptor 
that the plaintiff took tho bill without consideration, and with notice 
that his indorser had commenced an action against the dehuidant, 
and that the action is still pending j Eeuters v. lotvnsend, 33 L* J. 
(Q* B.) 301. 

Ejqnitahlc Since the Common Law Procedure Act, 1854, 

equitable defences may be set up at law ; and in Stnmy v. I'ostery 25 
L* J* (C* P.^ 106, 17 C. Ji* 201, an attempt was made to plead cir- 
cumstances similar to those in Manley v. B9k/cotty supruy by way of 
equitable defence; but the evidence failed, and no judgment on the 
point was necessary. See also Raynvr v. E^assepy 28 X. J. (Ex,) 132. 
In Pooky v. Ilarradiney 7 E, "B, 431, 26 L, J* (Q, JE) 156, the 
Court of (lueeu’s Bench upheld a plea, as a good equitable defence, 
which stated that the defendant made the note jointly with A. as 
surety only for him, of which the plaintiff had notice at the time, and 
that the plaintiff gave time to A. wdlhout the defendant’s knowledge. 
The Court of Exchequer in laylory, BurgesSy 29 L* J, (Ex*) 7, 5 H* 

N* \y adopted tho decision of Pooley v. Ilarradiney which was ex- 
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prpssly affirmed in the Exchequer Chamber in Greennurfh v* 
iU) X. J. (Q. B,) lo; and in this last case it was found as 
a fact, that, though the plainlitf knew the defendant was only surety, 
he did not nt^ree, nor did the defendant sti|)ulate, that he should be 
treated by the plain tifi’ as surety only, or otherwise than as a maker of 
the note. 

In The Mutual Loan Association v. Sudlow^ 5 C, 7?., iV". 

410, 28 X. J. {C\ P,) 108, the plainlifls lent money to A. on th^ 
securit}" of goods and a joint and several note by A. and the deh iidant 
as hia surety ; and it W'as held that the defendant might show, as an 
equitable defence, that the plaintiffs had taken and sold the goods 
which would Imve fully realised the money due, but for the piaintillV 
misconduct. In Lawrence v. TJ'ahnslcy, 31 X* X. (C\ P.) 143, 12 
C\ 71., N, S.j 7ld), the defendant pleaded that the note, payable on de- 
mand, was given by the deft ndant jointly with A. as surety for A., 
and tiiat at the time of making, the plaintiff knowing this, agreed 
with the defendant in consideration of his making sucli note as surety, 
that he, tlie plaintiff, would call in and demand payment of the note 
from A. within three 3 'ears from the date, which lie had omitted to 
do, wdiereby the defendant was unable to obtain jiayment from A. 
who bad become insolvent ; and the court held the plea a good equit- 
able defence. 


ACTION ON PROMISSORY NOTES. 


In general, the rules and cases relating to the proof of the drawing, 
indorsing, presentment, and notice of dishonour, &c,, of bills of 
exchange, apply also to promissory notes. 

An agent who makes a note in liis own name will be personally 
liable, unless he distinctly show on the face of it that he signs as agent 
only. Thus, “ On demand w'o jointly and severally promise to pay 
K. JI. or order 2o0/., value received, for and on behalf of the W. N. 
Association; P. S., J. W,, Directors,” was held to bind tlie persons 
signing personally; Healey v. Story ^ 3 Mx, 3 ; 18 X. X. (X>.) 8; Penki’^ 
rill V. Connelly 6 Ex, 381 , 19 X. X. (7:*x.) 305, and Bottomley v. Fisher^ 
31 X. X. (XV.) 417, 1 H, 4' C* ^1 1> to the same cfj|j|ct. Rut where the 
defendants, being directors of the company, signed the following note: 
“ Three months afterdate we jointly promise to pay E. L. or order 500/., 
for value received in stock on account of the L. and R. Company, 
Limited, J. M,, II. W. W., J. II., Directors,” it was held by the Ex- 
chequer Chamber, afliroAng the court below, that it sufficiently ap- 
peared that the note was made in the name of the company., within 19 
& 20 Viet. c. 47, 8. 43 ; and that the defendants were not personally 
liable, Lindus v. Melrose^ 3 7/, iV. 177 ; 27 X. X. (XV.) 326 ; Aggs 
V. Nicholson^ 1 7X N, 105; 25 X. X. {Ex,\ 348, to the same effect ; 
but in the latter case the court also rested their decision on the fact, 
which they held was in effect pleaded, that the defendants did not 
deliver the note, nor the plaintiffs take it, except as a note on behalf 
of the company ; this is [lointed out by Rramwell, B., in Price v. 
2'aylor^ 29 X. X. {Ex.) 331, b H. ^ N. 540; and this would at 



214 


Action on Promissory Notes, 

any rate be an equitable defence ; per AVilde, B., S, C. ; and see Tf^ct/ce 
V. Harrop^ 6 H, 4* N. 7(58; 30 L J, (Ex.) 273; S, C. in tvror, 31 
L. J. {Ex.) 451 ; 1 IL iS(- C, 202. 


Payee against Maker, 

^ The maldng of the note.'] The making of the note is proved by 
provinfj the handwriting of the defendant ; or, if made by an agent, 
by proof of the handwriting and authority of such agent. An admis- 
sion by the defendant that the handwriting is his, will be suffioiont 
proof though it was made pending a treaty for a compromise ; Wald- 
ridge v. Kennison^ 1 Efij), 143. An oiler oil the part of the defen- 
dant, after the note has become due, to give another note to the 
phiintitt' instead of it, is an admission of the plaiutilf’s title ; 
quet V. Anderson, 6 pjsp. 43. An admission of his signature by one 
of th6 parlies, not being partners, will only be evidence against 
himself; dray v, Palniers^ 1 Esp, 135. 

Formerly, if the bill or note was for less than 5/. it must have bec^n 
attested by a witness, and the utlier requisites of the 17 Geo. 3, c. 30, 
8, 1, observed; but this act is now rei)c*aled by the 26 & 27 Viet. 
0. 105, which is to rcuuain in force tor ihivo years fi\)in July, 1863 ; 
and a hill may now bo made without any other restriction than 
that it must be for20d. (see 48 Geo. 3, c. 88, s. 2), and this restriction 
applies to notes also ; but the 7 Geo. 4, c. 6, s. 3, whioli prohibits 
tiio issuing of promissory notes under 5/, payable to bearer on de- 
mand, is still unrepealed. 

Under a denial of the making, the defendant may show that 
the note, alleged to bo made payable to “ bearer,’^ was in fact 
made by the defendant payable to his own order and indorsed 
by him to the plainlifr; for tliis shows it to be no promissory 
note witliin stat. 3 & 4 Ann. c. 9 ; Flight v. Mavlean, 16 M. 

W, 51. But this decision is at variance with Wood v. Mytton, 
10 il, li, 805, so far, at least, as regards the opinion that a 
note payable to the maker’s order is not within the statute. It is, 
however, agreed by all tlie courls, that when such a note is in- 
dorsed, it then becomes a note ])ayablo to hearer, or to the indorsee, 
or his order, according as the indorsement is in blank or to a named 
person ; Hooper v. W ilUams, 2 Ex, 13 ; 17 X. J. {Ex,) 315 ; Ahsolon 
V. Marks, 11 Q. B, 19 ; 17 X. J, {Q, B.) 1 ; 2h*own v. l)e Winton, 
and Gay v. Lander, 6 C. B, 336 ; 17 X. J. {C. P.) 281, 287, And 
it makes no dilleuince that there is a foot-note to it making it payable 
at a particular place ; Masters v. Bareito, 8 C. B, 433 ; 19 L, J, 
{C, jP.) 50. Where defendant denied the making, and the instru- 
ment was in the form of a promissory note payable to the “secretary 
for the time being” of an insurance cotopan}^ nine months afterdate, 
the defendant was held entitled to a verdict Wor a note payable to an 
uncertain payee is not a promissory note ; Storm v. Stirling, 3 E. Ijr 
B, 832 ; 23 X. X. (Q. B,) 298 ; affirmed in error, 6 E, 4^ B. 333 ; 25 

X. X, (Q. B,) 335 ; Yates v. Nash, 29 X. X. (C. P.) 306 ; 8 C. P„ 

N, S., 581. “ I promise to pay A. B. or order three montBs after 

date, £100, as per memorandum of agreement,” is, on the face of it, a 
negotiable promissory note ; and if the effect of the agreement is to 
make it oouditional, the defendant must show it by plea; Jury v. 
Barker, E, B. A, 459. 
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Presentment,'] Where the promise to pay is general, no present- 
ment to the maker need be proved ; Exon v, Russell, 4 M, 605 ; 
IVilliams v, If^ariny, 10 Jf. ^ C, 2. But where the note ODntaina in 
tlie body of it (and not merely in a memorandum at the foot) a pro- 
mise t<f pay at a particular place, a presentment at such place must bo 
alleired anS proved ; Sanderson v. Bowes 14 East, 500 ; Spindletf v. 
Grellett, 1 Ex. 384 ; 17 L. J. (Ex.) 6. But notice of the dis- 
honour to the maker is unnecessary ; Pearse v. Penberthy, 3 Camp. 
201. The presentment must be proved at the place spocilied, though 
the maker may not bo there to pay, and may have absconded, and 
left iio effects there or other means of payment ; Sands v. Clark, 
8 C. B. 751 ; 19 L. J. (C, P.) 84. But the memorandum at the foot 
of a note, “at &c.,” although on the note when signed by the 
maker, is no part of the contract, and presentment at the ]ilaco 
named need not be proved ; Exo?i v. Russell, 4 M. ^ S, 505 ; 
Williams v. Waring, 10 B. Ji' C. 2. In 'Precothick v. Edwin, 

1 Stark. 4(>8, Lord Ellenborough ruled otherwise, but as tlie re- 
quired proof was given, and the plaintiff had a- verdict, it was not 
in cessary to question that ruling ; and that case was cited in 
Masters v. Baretto, 8 C. B, 433 ; 19 i. J. (C. P,) 50, and the court 
held that “payable at,” &c., at the foot of the note was a memo- 
riiiidum only ; and this is from mercantile usage ; S. C, ; and per 
curiam in Warrington v. Early, 2 E. ^ B. 706; 23 X. J. (Q, B,) 48. 
8cc the cases on presentment to acceptor, ante, p. 189, In an action 
on a note payable on demand, a demand need not bo alleged or 
proved ; for the action itself is a demand ; Rumball v. Ball, 10 3Iod. 
38. It is otherwise if payable at or after sight ; Holmes v. Kerrison, 

2 Taunt. 323, Where a promissory note was in the following form : 
“I promise to p«ay to M. or bearer on demand the sum of 16/. at 
sight it was held that an action was not maintainable without a 
presentment for sight; Dixon v, Nutiall, 1 C. M. tS* R. 307. If a 
note be made payable at a particular town, and the maker has no 
residence there, a presi-ntment at the banking-houses there will 
support an allegation that it was presented there to the maker; 
Hardy v. Woodroofe, 2 Stark. 319. If a note be payable at two 
places, presentment at either is sufficient ; Beeching y. Gower, Uolt^ 
N. P. 313, 

Evidence under the common counts.] A promissory note is evidence 
on the money counts only between immediate parties ; Wuynam v. 
Bend, 1 Camp. 175, It is evidence of money lent by the j>ayee to 
the maker ; Bayley on Bills, 362, 6th ed. A promissory note, dated 
August, 1844, purporting to be for the amount of interest due on 
another note for 117/, down to 6th July, 1844, is evidence of an account 
stated in August, 1844, of a then subsisting debt of 117/. ; Perry v. 
Slade, 8 Q. B. 115. Where a note cannot bo .given in evidence for 
want of a proper stamps the plaintiff may recover on the considera- 
tion of the note ; Farr v. Price, 1 East, 58 ; note (a), ibid. And 
the note may be used as evidence of the terras of a loan of money, 
though avoided by an alteration without a fresh stamp ; Sutton v. 
Toomem^ 7 B. <S| C. 416. 

The plaintiff cannot resort to the money counts, if the note has 
been lost, ante, p. 173. Nor can he resort to them, where he has 
made a note his own by laches, for this operates os payment ; Camidge 
V. Allenby, ^ B. ISf C. 373. A special plea may be necessary in l^th 
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Indorsee against Maker. 

la an action on a promissory note hf an indorsee asrainst the 
maker, the plaintiff will have to ])rove, in addition to the^aking 
of the note by the defendant, the indorsements stated in the declaration, 
if traversed. 

It has been already stated, ante, pp. 182, et seqq., in what mannev 
an indorsement may be proved, and what inclorsements arc to be proved. 
Whore indorsements are unnecessarily mentioned, as in declaring upon 
a note made to payee or hearer, they must, if traversed, be proved ; 
Waynam v. Jiend, 1 Camp. 175. Hut semb. the finding on such 
issues will bo immaterial, if the plaintiff appears to be hearer; and 
the indorsements may be struck out at the trial ; see Macgregor 
Hhodea^ infra. 


Indorsee against Indorser. 

In an action by an indorsee against the indorser of a promissory 
note, tho traversable allegations are, the defendant’s indorsement; 
the presentment to the maker;. his default; and notice to the de- 
fendant of the dishonour. 

Tlie indorsee of a note cannot declare against his indorser as maker, 
where the indorser has indorsed a note not payable or indorsed to 
liim ; for it is not true that every iiidorseWof a note is a fresh maker, 
though every indorser of a bill is in the nature of a fresh drawer ; 
(Jicinnell v. Herbert, 0 Ad. /i’. 

Jn what manner an indorsement may be proved has been already 
stated, ante, p. 182. An indorsement admits all pi^r indorsements, 
and also the handwriting of the maker ; Lambert v, Oakes, 1 Lord 
llaym, 443 ; Free v. Hawkins, Holt, P. 650 ; Macgregor v. 
Rhodes, 26 L. J. {Q. R.) 018 ; 0 F. B. 200. 

In what manner a note or bill of exchange must be presented for 
payment, has been stated, a7ite, p. ISO. 

It has been before stated by and to whom, and within what time, 
notice of dishonour must bo given, and what will be considered suffi- 
cient proof of the delivery of tho notice and of its contents, &c., ante, 
pp. 191 — 6. It has also been shown in what cases proof of notice may 
bo dispensed with by an acknowledgment or otherwise, ante, pp. 197 — 0. 
Where the payee of a note indorses it for the accommodation of the 
maker, it is still necessary to give notice to the payee in order to 
charge him as indorser, and parol evidence is not admissible that it 
was agreed between the parties that tho note should not be put in 
force until after a given event ; Free v. Hawkins, 8 Taunt. 92. 

Evidence under the common An indorsement is evidence 

of money lent by the indorsee to the indorser ; Kessebower v. Tims, 
Bayley on Bills, 363, 6th edit. 


ACTION ON CnEOUES. 

Cheques on bankers have some resemblance both to bills and notes. 
They are transferable and negotiable (Keene v. Beard, infrd), so os to 
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Payee, Bearer, or Indorsee, against Braicer^ 

entitle tUe holder to sue the drawer or indorser; but no acceptanoe is 
necessary ; nor are there days of grace ; and the drawer is the principal 
debtor as the maker of a note, and not a surety for the drawee as 
in case of bills. They have till lately been always made payable to 
bearer on demand, in order to be exempt from stamp duty. But 
drafts or orders on bankers, whether payable to order or bearer, are, 
by the 1(> & 17 Viet. o. 59, and the 21 & 22 Viet. o. 20, s: 1, made 
chargeable with the duty of one penny, and consequently cheques 
are now often drawn payable ^‘to order” on demand, and then re- 
quire indorsement. By the 16 & 17 Viet. c. 59, s. 19, bankers are 
warranted in paying a cheque made payable to order on demand to 
the bearer, if it “purports” to be indorsed by the payee, without 
being obliged to i>rove that the indorsement by the paj^ee, or any sub- 
sequent indorsement, was made by authority of the person to whom 
the draft was, or is, made payable either by the drawer or any indorser 
thereof. By the 23 & 24 Viet. e. Ill, s. 18, any banker or person 
acting as such, into whose hands a draft may come unstamped may 
affix the stamp and cancel it. By s. 19, the last remaining re- 
striction as to the drawing of cheques is repealed and a draft to order 
or bearer on demand may be drawn for less than 20s., if upon a 
banker bond Jid a holding money of the drawer. 

Actions on a cheque are either by payee, bearer, or indorsee against 
the drawer, or against an indorser, that is, a person who has put his 
name on the bock of the cheque with an intention of indorsing; Keene 
V. Beard, 29 Z. J. (C. P.) 287 ; 8 C. B., A\ S., 372. 

Payee.y bearer, or indorsee, against drawer,^ The plaintiff may be 
put to prove th^rawing and the presentment to, and non-payment 
by, the banker. ^ 

A checiue payable to bearer on demand is ^void if post-dated ; and 
under a traverse of the drawing, it may be shown that the cheque was 
post-dated ; Field v. Woods, 7 Ad, E, 114^ But a cheouo payable 
to order is not rendered void by being post-dated ; Whistler v. 
Korster, 32 X. J. (C. P.) 161 ; 14 C, B,, N. S., 248. See ante, pp. 
129—30, 

As between holder and drawer mere delay in presenting for pay- 
ment, sliort of six years, is no answer, unless the defendant has been 
prejudiced by it ; as by the failure of the bank after the drawing of the 
cheque ; liwnnson v. Ilawksford, 9 Q, B. 52 ; Laws v. Band, 27 
L, J, (C. P.) 76; 3 C. B,, N, 6^.,* 442. If in consequence of such 
delay the cheque becomes valueless by the failure of the bank, the 
drawer is released from liability ; and, in order to avoid this risk, the 
bearer must present it, either himself or through his banker, on the 
day following the day of receipt; Moule v. Brown, 4 N, C, 266; 
Alexander v. Bterchjield, 7 M, 4’ G, 1061. But if the holder of the 
cheque does not live in the same place with the drawee, he may send 
it to his banker or other agent by the post of the next day after he 
received it, and the agent should present it not later than the day 
alter he received it; Bickford v. Bidye, 2 Camp, 537 ; Hare v. Ilenty, 
30 X. J, (C, P,) 302; 10 C, B,, N, S,, 65 : and this holds good as 
betweeiki Danker and customer ; 8, C,\ see Bailey v. Bodenham, 33 
X. J. {C. P,) 252 ; 16 C. B,, N, 8., 288. 

Where the cheque has been indorsed, and the indorser is sued by 
the holder, plaintiff is bound to show due diligence in endeavouring 
to obtain payment, and giving notice of non-payment to tiie defen- 
dant ; 3 Kent. Com. 88, 104 ; Moule v. Brown, supra. 

V 
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Actum on Cheques. 

A person taking a cheque payable to orJer, but without •indorse- 
ment, has no better title than the person from whom he took it, 
although he look it bond fide and without notice ; and he is affected 
by that person’s fraud of which he had notice before he obtained a 
fornial indorsement ; Whistler v. Torster^ supra. 

Banker*s liability on cheques.'] Although a drawee is not liable 
before acceptance, yet tliere is an implied contract by a banker with 
his customer to cash cheques within a reasonable time after he 
has effects; Marzetti v. Williams^ 1 B. <5* Ad. 415 ; and the customer, 
if a trader, is entitled to temperate damages on his cheque being thus 
dishonoured, without showing special damage; Bolin v. Steward, 14 
C. B. 595 ; 23 L. J. {C. 148 ; and a banker, having been in the 

habit of cashing cheques of the plaintiff wh«m there were securities of 
his at the bank, though the cash balance was against him, was held 
liable for dishonouring cheques under similar circumstances; Cum^ 
ming v. Shand, 29 L. J. {Ex.) 129 ; 5. II. N. 95. 

Crossed cheques.] ^ The practice of crossing cheques with the name 
of a banker was discussed in Bellamy v. Majoribanks^ 7 Ex. 389, 
21 L. J. {Ex.) 70 ; and it was there held that such crossing does not 
restrain the negotiability of a cheque payable to bearer, but is onlv 
to secure, as far as possible, payment to bo?id fide holders; and if 
the banker were to pay such draft to any one who presents, except 
through some bunker, it wmuld bo evidence of tieizligence as between 
him and liis customer. In Carlon v. Ireland, 5 E. ^ B. 785, 25 
L. J. {Q. B.) 113, this ruling was recognised. There the plaintiff' 

was bearer of a cheque crossed “ & Co.,’’ to \?^ch he had added 

the name of his banker, D. ; the clieque was pumined by a clerk, 
who obtained cash from defendant, and the 'defendant struck out the 
name of 1)., and recrossed it with the name of his own banker, on 
whoso presentmenx the ii^oney was obtained from the drawee : held that 
defendant wma entitled to retain the mr)ney as against the plaintiff, if 
the jury found that he was a bond fide holder for value, whether he 
took it negligently or not ; and that the question was one of good 
faith, and not want of caution, in the defendant. 

Since these decisions, the Act 19 & 20 Viot. c. 25, has enacted that 
where a draft on a banker, or hanking company, made payable to 
bearer, or to order, on demand, bears across its face the name of any 
banker, or the words “and company,” or “& Co.,” such addition 
shall have the force of a direction to the banker on whom it is drawn 
that it is to be paid only to or through some banker, and the same 
shall be payable only to or through some banker. 

The crossing having been erased when a cheque was presented to the 
banker, it was held payable as if there had never been a crossing ; 
SimmonsT. Taylor, 4 C. B., N. 8 ., 463; 27 L. J. {C. P.) 45, and 248. 
It was there held that the crossing was no part of the cheque, and the 
erasure therefore no forgery, so as to make the banker liable as on 
payment of a forged cheque ; and therefore that the payment, with- 
out nqgli^ence, to the holder, not a banker, of a cheque from which 
the crossing had been fraudulently obliterated by the holder, was as 
between the banker, the drawee, and his customer, the drawer, 
a good payment. An Act, 21 & 22 Viet. o. 79, was passed in 
oonsequenoe, making (s. 1} the crossing a “material part” of the 
cheque, and making the fraudulent erasure or alteration of it fvlony, 
punit^able as provided in cases of forgery. But there is a olause 
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(sect. 4) exempting bankers from liability for paying a cheque other- 
wise than to a banker, if the cheque does not ** "plainh/ appear to be, 
or to have been, crossed, or to have been obliterated, added to, or 
altered with intent to defraud,’’ unless the banker shall have^cted 
maid Jidey or have been guilty of negligence in so paying the cheque. 
By sect. 2, the lawful holder of a cheque, crossed generally and 
Company,” may cross it with the name of a banker, and, if uncrossed, 
may cross it with the w’ords “ and company,” with or without the 
name of a banker ; and such crossing shall become a material part ot 
the cheque, and sliall not be afierw’ards obliterated, added to, or 
altered “ by any peisun whomsoever,” and the banker (drawee) shall 
not pay the cheque to any other than the banker with whose name 
the cheque shall be cro8^ed. 

The effect of this section seems to be to restrain even a lawful 
holder from altering or erasing the name of a banker already inserted 
across the cheque. 


ACTION ON POLICY OF MARINE INSURANCE. 


The plaintiff may he called upon to prove the following facts ; viz., 
tlie subscription or execution of the policy by the defendant; the 
interest of the party as averred ; the putting of the goods, &c,, on 
board, when the policy is on goods j the inception of the risk ; com- 
pliance ^yith wij||;runtie8 ; a licence for the purpose of legalising the 
some cases : the loss ; and amount of it. 


Proof of the />o//cy,] On a plea of the generaAissuo or other plea 
denying the making of the policy, the policy must be produced and 
proved ; and if subscribed by an agent of the defendant, the hand- 
writing and iiuthority of the agent must be proved. If the authority 
of the agent w'aa in writing it should generally be produced ; but the 
authority may also be proved by showing that the defendant has 
recognised the act of the agent in this instance, or in other similar 
instances in wdiicli he has subscribed polieies for the defendant ; as 
where a witness stated thjit he was authorised by power of attorney, 
but added that the defendant had been in the habit of paying losses 
upon policies which the witness had subscribed in his name, the 
power need not be produced ; JIaughton v. Pwhanhy 4 Camp, 88 ; 
Brockelhank y, Sugrue^ d C. ^ P, 21, Where a witness proved the 
agent’s handwriting, and swore that he had often observecl him sign 
policies for the defendant, but did not know that the defendant had 
given any authority to sign that policy, Lord Kenyon held the agency 
proved ; Kent v. Ewing y 1 Esp, 61 ; but where the witness added 
that he did not know of any instance in which the defendant had 
j*aid a loss upon any policy so subscribed, Lord Ellen borough held the 
proof of agency was incomplete ; Courteen v. Tousey 1 Camp. 43, n. 
In the case of joint-stook couipanies for insurance the policies 
often provide expressly on the face of them that the capital stock 
and funds of the company shall alone be charged, and that no pro- 
prietor shall be liable bevond his share in it. In such coses, the 
insured cannot sue the proprietors as general partnqys jointly liable 
f>i solido^ even if the stock and funds be adequate ; and it is questioa- 

L 2 
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able whether suoh a polioy amounts to a joint contract at all^ or to a 
contract with each proprietor in proportion to his share, or to a 
separate contract with the directors who signed the policy in pur- 
suance of the deed of settlement* See JIalket v. Merchant Traders' 
Inaumnce Company^ 13 Q. 2?. 960; Hallett v. Dowdall^ 18 Q. B, 2. 

The usage of a particular trade will be regarded in the construction 
of policies, and every underwriter is supposed to be acquainted with 
it; Noble v. Kennoxvay^ 2 Doug. 510, and eases cited, pp. 19 

et seqq. As to the stamp and alteration of the policy, see ante^ 
pp. 142-3. 

An action will lie at the suit of the agent or other person in whose 
name the insurance was effected, or in the name of the person 
interested. Policies are frequently under seal, but the matters to be 
proved are substantially the same whatever bo the form of writ or 
pleadings. 

Interest in the ship, how prox'cd,'] Insurances without interest, or 
wagering policies, ure void by 19 Ueo. 3, o. 37 ; and the interest must 
be proved otherwise than by the policy itself, unless the ship be 
foreign. Interest is not in issue unless traversea. 

The interest in the ship, as stated in the declaration, may be 
proved, primu facie^ by evidence of possession of tlie ship ; or of acts 
of ownership, as directing the loading of the ship, purchasing the 
stones, paying the people employed, &c. ; Amery v. Ilogers, 1 Esp. 
209 ; I'hotnas v. Foyle^ 5 Esp. 88. A common mode of proof is to 
call the captain or master, who will prove that he was appointed 
and employed by the parties in •whom the interest is averred ; and 
though it shoulu appear, on cross-examination, that the plaintiff 
claims under a bill of sale, it is not, on account, necessai% 

for him to produce the bill, or the ship’s register, unless such 
further evidence shiinld be rendered necessary in support of the 
primd facie pnKif of ownership, in consequence of proof to the 
contrary ; Robertson v. Erenchy 4 East^ 130. The certificate of 
registry has been rejected as not even primd facie evidence of 
ownership in favour of the plaintiff ; for though registration is 
necessary to complete the title, it is not therefore evidence of it ; 
Fraser v. llophinSy 2 Taunt. 5 ; Piric v. Anderson^ 4 Taunt. 652 ; 
Cooper V. Souths 4 802. Hut, by the Merchant Shipping 

Act, 1854, 17 & 18 Viet. c. 104, s. 107 (see also 18 & 19 Viet. c. 
91, 8. 15), the register, or an examined or certified copy thereof, 
is jirimd facie proof of the matters contained in it, or indorsed 
on the certificate, such as ownership and changes, transfers and 
mortgages of ships, or shares in them, and other matters required to 
be registered by that act. 

Interest in ship — Insurable interest.'^ A |)erson who lends money 
for repairs of a ship has no insurable interest in it, and as a master 
has no power to hypothecate, an hypothecation of the ship by the 
master gives no insurable interest to suoh a creditor. And, quaere^ 
whether a valid hypothecation would give such interest ; Stainhanh 
y. Eenning^ 11 C. B. 51 ; 20 X. J. {C. P.) 226; Stainbank 
Shepardy*\^ C. B* 418 ; 22 L. J. (Ex.) 341, Where the interest is 
aver^ in persons who have never been in possession of the ship, 
it will be necessary to prove the ownership of the persons under 
whom such parties olaim, and the derivative title lh>m themi vis., 
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the bill of sale, and the registry of the ship according to the last 
register act, 17 & 18 Viet. c. 104. 

Interest in goods^ how proved, — Bill of lading.'\ The interest in 
goofis may be proved pritnd facie like the interest in the ship, by 
evidence of possession and acti of ownership. It is also frequently 
proved by the production of ttie bill of lading. A bill of lading direct- 
ing the delivery of the goods to the consignee is evidence of interest 
in him, the captain proving that he received the goods under it; 
M Andrew v. Bell^ 1 Esp, 373; and where the goods are made deliver- 
able to the consignor, the bill indorsed by him either specially or in 
blank, is evidence of interest in the indorsee, or holder; Lickbarrow 
V. MasoHy 2 T, B, 71. The signature of a deceased master to the bill 
of lading, as it has the effect of charging himself, is evidence of the 
interest of the consignee ; but if the master qualifies his acknowledg- 
ment by the words “ contents unknown,” it is then no evidence perse; 
Iladdow V. Parry ^ 3 Taunt, 303. Whefe, to prove ])roperty in a cargo 
by purchase beyond seas, the plaintiff produced a bill of parcels .of one 
G. at Petersburg with his receipt to it, end proved his hand, Lee, 
O. J., admitted it as evidence against the insurers ; Mussel v. Boheme^ 
2 Sir. 1127. 

Interest in goods — Insurable interest,’] An averment that the 
plaintiffs were interested in the j»rolils to arise from the sale of 
goods which 11. and Co. had sold to them, is not satisfied by 
showing a verbal agreement for the sale to the plaintiffs not 
capable of being: enforced against If. and Co. ; Stockdale v. Dun^ 
lopy 6 3L 4' 224. A mere equitable interest in goods is an 

« ,surable one ; thus where A., being indebted to lb, indorses a bill of 
ding to C., with a letter telling him to hold the goods in trust for 
Ib, B. has ail insurable interest ; Hill v. Secretan^ 1 B, 8c P. 315. 
A lien on goods is insurable ; as where the plaintiff, owner of a ship, 
which had been abandoned, but afterwards brought into harbour 
together with gotals by salvors, was obliged to pay the whole salvage, 
and thereby acquired a lien on the cargo for contribution in the 
nature of general average ; Briggs v. The Merchant Traders^ Insur^ 
ance Association^ 13 Q. B. 167 ; such interest is sufficiently described 
as average expenses ; Ibid, A person who insures goods lost or not 
lost may recover, though ho acquired his interest after a partial loss 
of them, if he bought without knowledge of the loss ; Sutherland v. 
Pratt, ll M, ^ ir. 296. 

If it be averred tinit the plaintiff was interested at the time of 
effecting the policy, it is immaterial ; it is sufficient to show that he 
was interested at the commencement of the risk ; llhind v. Wilkin* 
son, 2 Taunt, 237. Where a |>olicy was effected fur all persons 
interested, and B, was in fact intere sted at the time, but had not 
authorised the insurance, it is sufficient to prove an adoption of the 
policy by B. after the loss ; llagedorn v. Oliverson, 2 M, ^ S, 485. 

Insurance' on freufht.] The interest of a shipowner in the profit 
expected from carrying his own goods, is properly descrified and 
insured oa freight ; Flint v. Flemyng^ \ B, Ad, 45 ; Devaux t. 
FAnson^ 5 N, C, 519. * 

Inception and end of the risk,] The risk begins at the port, when 
the insurance is on a voyage at and from/’ &o. ; Palmer v. Marshall^ 
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8 Bing. 79, 317 ; or at the beginning of the voyage, when the in- 
surd^nce ia ^‘from” the port; Small v. Oibjton^ 16 Q,^B, 156-7. In 
the case of a time policy (». e., an insurance with in certain dates with- 
out regard to a particular voyage), the risk begins at the first date. 

Where the vessel is lost in the course of a voyage for which she is 
insured, some proof of the inception ^f the voyage, or risk, must be 
given ; Koeter v. Innee^ By. ^ Mood. 833. This may be proved by 
some of the crew ; or proof of a particular destination by charter-party 
will afford a presumption that she sailed on the chartered voyage ; so 
proof of her clearing out for a particular port would be evidence that she 
set sail for that port; per Lord Ellenborough, C. J., Cohen v. Hinckley^ 

2 Camp. 52, So proof of a convoy-bond ft)r a particular port, signed 
by the captain, coujded with the testimony of the custom-house 
onlcer that a certificate and other papers for such a voyage would, in 
the regular course of ofiice, be delivered to the captain before be 
sailed, together with proof of his sailing, is primd facie evidt nee of 
the ship having sailed on 8U#i voyage ; Ihid. A licence for the port 
mentV'Hcd in the policy is primd facie evidence to the same efiect ; 
Marehall v, Parker^ 2 Camp. 69. If the declaraticm avers that the 
ship sailed after the making of the policy, hut in fact it was before, 
the variance is not material ; Peppin v. Sofotnoyis^ 5 T. R. 496. 

The risk in the case of a voyage-policy on the ship terminates, in 
general, at the end of twenty-four hours after motoring in safety in 
port; and the underwriters are not liable for a seizure alter tho 
twenty-four hours, thouirh for smuggling committed on the voyage ; 
Lockyer v. Ojfflcy^ 1 T. R. 252 ; but where during the twentj’-four 
hours the ship is compelled to go back for performance of quarantine, 
tho risk continues; Waplen v. Rames^ 2 Sir. 1243. A ship was in- 
sured from L. to certain ports and during thirty day§’ stay in 1^ 
last port of discharge, and in another part of the policy the risk vffil 
stated to continue until she had moored at anchor twenty-four hours 
in good safety ; — held that the thirty daj’s did not begin to run till 
the expiration of the twenty'- four hours ; 'Phe Mercantile Marine 
Insurance Company v. lithcrinytony 34 -L. t7. (Q. B.) 11. 

In the case of goods, the risk depends on the agreement of the 
parties, but it usually begins with the loading on board, and ends 
with the safe discharge, including their passage to tlie shore by usual 
means ; 'Pierney v, Rthcrinyton^ cited by the court, 1 Burr. 348 ; 

3 Rent Com. 309, W litre the insurance was on goods “ at and from 
a given port, beginning the adventure from the loading at as above,” 
a constructive loading at the port is sufficient ; as if the goods have 
been partially reloaded, or there has been a material alteration in 
the ownership of the goods or the voyage, on the arrival of the 
ship at the port with the goods already aboard ; Carr v. Montefiore^ 
33 L. J. (Q, B.) 67 ; S. C. affirmed in error ^ Id. 256. It seems that 
evidence of brokers and merchants is admissible to show what is the 
custom as to when the outward bound risk determined, in order to 
show when the homeward bound risk commenced ; Camden v. Cowley, 
1 W. Bl. 417. 

The risk on insurance of freight, in the absence of •express pro- 
visions, begins when the goods, or part, are on board, or the ship is 
at the port of loading in a condition to take them on board ; Tonge v* 
Watts, 2 Str. 1251 ; Deraux v. nP Anson, 5 AT. C. 619; Williamson v. 
Innes, 1 Mood, ^ Rob. 88; 8 Bing. 81 (n.); 3 Kent Com. 270, 311. 

Shipment of the goods.’] The shipment of goods on board is usually 



Compliance with Warrantiee. TTarranty of Sailing, 223 

proved by the captain ; and, if he be dead, the produotion of the bill 
of lading and proof of his handwriting will be evidence of the shipping 
as well as of the interest, but not if he add “contents unknown 
lladdow y. Parry y 3 Taunt, 303 ; nor if he be alive ; Dickson v. 
Lodgey 1 Stark, 226. The copy of an official report, made in pur- 
suance of the Customs’ Acts, 12 Car. 2, by the searcher of the cus- 
toms, containing an account of the cargo eznorted, has been admitted 
to prove the shipping, without calling the searcher ; Johnson v. 
Jf^ardy (5 Psp, 48. 

In an action upon a policy on freight, the assured must show that 
some freight would have been earned, either by proving that some 
goods were put on board, or that there was some contract for doing 
so ; Plint v. Plemytigy Ad, 45 ; Devaux v. J^Anson^ 5 N, C, 

519. 


Compliance With u)arrant{€8r\ Warra^ies are expressed or implied. 
They are in the nature of conditions prAdent; but as only n geueriil 
performance of all such conditions is now usually stated in the 
declaration, the particular warranty the breach of which is relied on 
appears in a special plea, and not on a traverse either general or 
s[K'cial, unless perfonnaneo shall have been •specially alleged by the 
plaintiff. Where the policy contains an express warninty, and there 
is a proper plea,* a literal and strict compliance with it must be 
proved: it is not sufficient to show something tantamount to a per- 
formance, unless it be a waiver or dispensation of performance, which 
must be pleaded as such, and not as a coinf>liance; Paicson v. Watson^ 
Coicp, 785; 2 li^ms, Saund. 201 (n); Weir y, Aberdeefi, 2 P, ^ A, 
320 ; Croockewit v. Fletchiry 1 H, N, 893 ; 26 L. J, {Ex,) 153. 
aA memoraBduin written on a separate piece of paper cannot be 
considered a warranty; Vawson y, Barnevelty 1 Doug, 12 (n). But 
if a separate ])aper be referred to in the policy, it may thereby 
become part of the policy, and constitute a warranty; IVorslvy v. 
Woody 6 T. R, 710 (fire policy) ; Colledge v. llartyy G Exch, 205 ; 
20 L. J, {Ex.) 14(5 ; Heath v. Duranty 12 M, 4r W, 438 ; cited j^osty 
p. 239. It is immaterial whether the warranty is in the margin or 
in the body of the policy; Bean v. Slnparty 1 Doug, 11 ; De Hahn 
y. Hartley y 1 T, R, 343. A warranty may be waived by a memo- 
rand n in on the policy without a stamp, uprfer the 35 Oeo. 3, o. 03, s. 
13, Hubbard y, Jackson, 4 Taunt, 169; Weiry, Aherdceny 2 B.iSf A, 
325. 


Warranty of sailing, ‘\ To satisfy a warranty “to depart” on or 
before a particular day, the vessel must be out of port on or before that 
day ; Moiry, Royal Exch, Assur, 6b., 3 3f. S, 461 ; 6 Taunt, 241 ; 
buta wairanty “ to sail” is satisfied by the ship breaking ground and 
getting under weigh S, C. : Lang v. Anderdotiy B, C, 495. 
Where the insurance w^as from an inland port, as Lyons, and the sViip 
left that port before the day, without her masts and heavy tackle, 
as she could not have made the river navigation with them on board, 
and she afterwards took them in at Marseilles (this being the usual 
course) without unreasonable delay, but did not sail thence till after 
the day ; it was held that looking at the nature of the voyage, and the 
mercantile usage in similar adventures, she had "compli^ with the 
warranty to sail by the given day, and with the implied warranty of 
seaworthiness; Bouillon y, Luptony 33 L, J, {C, P.) 37; 15 C« P., 
N, S,^ 113 ; and see Dixon v. Sadler y post, p. 225. But unless the 
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ship is unmoored, the warranty to sail is not complied with ; Nelson ▼. 
Salvador^ Mood, ^ M. 309. Sailing before the vessel has got her 
clearances, and is equipped for the voyage, is not a sailing within 
the warranty ; JRidsdale v. Netanham, 3 31, ^ S. 456. So, if the 
ship leaves the harbour on the day without a sufficient crew on 
board ; though the remainder of .the crew are engaged and ready to 
sail; Graham v. Barras, 6 B, ^ Ad, 1011. Where a vessel sailed 
from 8t. Anne’s Jamaica, within the time of warranty with her cargo 
and clearances on board, and called at another usual port in Jamaica 
for convoy, where she was detained by an embargo till after the time of 
warranty, it was hold that this was a sufficient sailing from Jamaica; 
Bond V. Nutt^ Cowp, 601 ; Thellusson v. Fevyusson^ 1 Doug. 360. A 
warranty to sail from (i. on or before Ist November, contained in a 
policy on a vessel “at and from” New York to Q., and thence to 
England, is confined to the part of the voyage from Q. to England, 
and the insurer is therefore liable for a loss occurring after 
Ist November on the voyH^e from New York to Q,, ; Baines v. 
Holland^ 24 L, J, (Fr,) 204; 10 Fx, 802. In a tirne-policv a 
warranty not to sail for a particular country after a certain clay, 
is complied with by getting out of the dock, and endeavouring to 
leave the harbour in the prosecution of the voyage; it might beotlicr- 
wise, if the warranty were to sail from some j)articMihir turminus: 
Covkrane v, Fishvr^ 1 V, M, ^ 11, 809. A ship having been proved 
to have sailed under convoy, to prove the time of sailing, the log-book 
of the oornmaiider of the convoy is evidence ; If Israeli \, Joweit, 1 
Fsp, 427. 


Warranty of flag , On a policy on goods, in order to prove a 
warranty that the ship insured was Danish, proof of her cari^ 
ing the flag of that nation at times when she was *free from 
danger of capture, and that the captain addressed himself to the 
consul of that nation in a foreign port, was held prinid evidence; 
Arcangelo v. Thompson^ 2 Camp, 620. Under a warranty of 
neutrality it is sufficient to show that the ship was neutral when, 
the risk commenced, though flora subsequent hostilities it ceased to 
be so during the voyage; Fden v. Parkison, 2 Doug, 732. 

Implied Warranties,! There are also certain implied warranties, 
the broach of wliich will prevent the insured from recovering. Such 
impKed warranties are ; — that there shall bo no deviation from the 
voyage insured ; — that it shall be eominenced without unreasonable 
delay ; — that all material circumstances shall be disclosed to the 
iinderwriters ; — and that the ship shall be seaworthy : And a breach 
of these conditions avoids the policy whether there be fraud or not ; 
per Parke, B., delivering the judgment of the Exchequer Chamber 
in Small v. Gibson, 16 Q, B, io8. 


Warranty of seairorthiness,^ By being seaworthy is meant that 
the ship shall be in a tit state as to repairs, equipment, and crew, 
and in all other rcst>ects, to encounter the ordinary perils of the 
voyam insured, at the time of sailing upon it. If the assurance 
attacnes before the voyage oomraenoes, it is enough that the state of 
the ship be comroensuVate to the then risk ; and if the voyage be snoh 
as to require a diflerent complement of men, or state of equipment in 
different parts of it, as if it were a voyage down a canal or river and 
theuoe across to the open sea, it would be enough if the vessel were. 
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and equipped for it. But the assured makes no warranty that the 
vessel shall continue seaworthy, or that the master and crew shall do 
their duty during the voyage, and their negligence or misconduct is 
no defence to an action on the policy where the loss had been im- 
mediately occasioned by the perils insured against; per Parke, B., 
delivering the judgment of the court, in Dixon v. Sadler^ 6 M, ^ W. 
414; cited and approved by the court in liiccard v. Shepherd^ 14 
Moo, P. C, 494, and Bouillon v. Lupion^ ante^ p^ 223. 

There is a warranty of a similar nature, in an insurance upon goods, 
with respect to the ship on which they are loaded ; Biccard v. Shepherd^ 
supra. But there is no implied warranty ns to tlie goods themselves, 
that they are s*-aworthy for the voyage ; Koebel v. Saunders^ 33 /#. .7. 
(C\ ]\) *310; 17 t\ B,y N, S.^ 71, In Biccard v. Shepherd, supra, 
there was an insurance on copper ore at and from the anchorages 
of 11. and N. to 8., to commence from the loading at and from the 
above ports.” The ship was seaworthy at H., but became unseaworthy 
at N. by reason of overloading, and was||^ost after sailing from N. ; 
and it was held that the insured could recover for the ore shipped at 
11., but not for that shipped at N.; see also Bouillon v. Lupion, nnte^ 
p. 223. 

Prund facie a ship is presumed to be seaworthy ; Parker v, Potts, 

3 Dow, 23 ; but where the inability of the ship to perform the voyago 
becomes evident in a short time after sailing, the presumption is that 
it arises from causes existing before her setting sail on the voyage, 
and that the ship was not then seaworthy ; and the onus prooandi 
in such cases rests with the assured, to show that the inability arose 
from causes subsequent to the eoinrnencement of the voyage ; per 
Lord Eldon, in T f^a tson y. Clark, 1 l)oWy 344; J)ouf/la8 y, Scougall, 

4 DuWy 269. A ship is not fit for a voyage unless she sails with a 
ei%w competent for the voyage, considering its length and the ciruum- 
stancfs under which it is undertaken. Therefore where, on a voyage 
from Mauritius to Ixiiidon, there was no one on board competent to 
supply the captain’s place in case of illness, Lord Teiiterden, C. J., 
left it to the jury whether the vessel w^as seaworthy, and the jury 
found in the negative ; Clifford v. Hunter, Mood, M. 103. Kent 
(3 Com. 287, ».) observes that this ruling will hardly apply to short 
coasting voyages, and cites an American case to that ellect. But where 
the assured has once provided a suiHcient crew, the negligence of the 
crew at the time of the loss is no breach of the implied warranty ; 
Busk V. Iloyal Ex. Assur. Co., 2 B. A. 73. 

There is an implied ^varrauty of seaworthiness in a voyago policy, 
though the insurance be on an abandoned ship and cargo in the interest 
of the salvor’s lien ; Knill v. Iloo 2 jer, 2 JI. 277 ; 23L,J. {Ex.)311. 
But seaworthiness” is a relative term ; and it is for the jury to Boy 
whether the ship was reasonably able to perform the voyago ; S. C. 
So it has been held tlmt*the seaworthiness of wdiich there is an implied 
warranty is a relative term, depending on the nature of the ship as 
well as of the voyage insured for ; and that in an action on a policy (in 
the usual form) parol evidence of these facts is admissible to show 
the amount of seaworthiness implied. Therefore on a policy on the 
Ganges steamer from the Clyde to Calcutta,” it being shown that the 
vessel was of very light draught of water, constructed for river 
navigation ; that this was disclosed when the policy was eftVeted ; 
and that, although it was impossible to make her absolutely fit for 
ocean navigation, she had been made as seaworthy as her size and 
construction would admit ; it was held the underwriters were liable ; 

L 3 
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Burges v. Wickham, 33 L. J. (Q. B.) 17 ; Z B. ^ S. 669 ; affirmed 
by JBx, Ch, in Clapham v. Langton^ (2, T, 1864), 34 -L, t/1 (Q. J5.) 
See also Bouillon v. Lupton^ ante^ p, 223. 

There is not, under ordinary circumstances, any implied warranty 
of seaworthiness where the policy is merely a time policy, and not 
a poli^ connected with a voyage ; Gibson v. Small, 4 II, L, C, 
353 ; Jenkyns v. Ileycock, 8 moo, P, C\ 351 ; Michael v. IVedwin, 
25 L. J, UJ. P,) 8*5 ; 17 C, B, 651. The doubt sug^^ested by the 
Common Pleas in the last case, whether there might not be an implied 
warranty of seaworthiness in a time policy essentially connected with 
the corn men cement of a voyage, was decided in the nei:ative by the 
Queen’s Bench in Thompson y. Hopper, 6 li, ^ B, 172, 25 i. J, 
(Q. B.) 240; and in Fawens v. Sarsjleldy 6 E, B, 192, 25 L, J, 
\Q, B*) 249. But although there is no warranty of seaworthiness 
in a time policy, yet if the injury or loss happens at sea, in con- 
sequence of the defective state of the ship, or improper equipment 
of it, when exposed to the, ordinary operation of wind and W'aves, 
the insurer will not be liable for injury thus occasioned by the inis- 
oonducit of th(j insured ; Thompson v. Hopper, sup^'a. And this, 
although there? was no fraudulent intention, nor even knowledge of 
the defect ; Fawcua v. SarHjield, sapr'a. But in order to afford a 
defence, tlie unseaworthiiiess must have been the immediate c iuse 
of the loss; 'Thompson v. Jloi>per (in Kx. Ch.), E, B, eSj* E, 1038; 
27 L, J. (Q. B,) 441. 

Where a question arises as to the seaworthiness of a ship, ship- 
builders, though they have never seen the ship, may state their 
opinion on examining a survey taken by others, it being a matter of 
skill and science; Beckwith y, Sgdehotham, 1 Camp, 117; Thornton 
V. Royal Exchange Assur, Co,, Peake, N, P, 25. 

Where the policy expressly admits seaworthiness, the underwriter 
cannot dispute it, even where the loss was by reason of unseaworthi- 
uess; Parjitt v. 'Thompson, 13 M, W, 392. 

Deviation,'] A deviation from the voyage insured is a defence to 
an action on the policy, as being a breach of an implied warranty on 
a voyage policy. Where the insurance is on a voyage to a given 
place, and the captain, wlieu he sails, does not mean to go to that 
place at till, he never sails on the voyage insured, and the policy does 
not attach ; Wooldrvlge v. Boy dell, 1 JDoug, 16 ; but where the ulti- 
mate termini of the intended voyage are the same as those described 
in the policy, nllhough an intermediate voyage be contemplated, the 
voyage is to be considered the same until the vessel arrives at the 
dividing point of the two foyages. The departure from the course of 
the voyage insured then becomes a deviation ; but, before the arrival 
at the dividing point, there is no more than an intention to deviate, 
which alone will not vitiate the policy ; Kewley y, Ryan, 2 H, BL 
343; Hare v. Travis, 7 B, C, 14. Whether a deviation for the 
purpose of assisting a vessel in distress is a forfeiture of the policy 
does not appear to be settled. Lawrence, J., in Lawrence y, Sgde^ 
hotham, 6 East, 54, seemed to assume it to he lawful, **• being ior the 
common advantage of all persons, underwriters, and others.” The 
Court of Admiralty has expressed a doubt whether it is a forfeiture ; 
and the American courts have expressed the same doubt ; 'The Jane, 
2 Hagg, Adm, Rep, 345 ; 3 Kent Com, 313. All deviations by 
reason of inevitable accident or stress of weather, to obtain needful 
provisions, or do needful repairs, or avoid capture, are implied excep- 
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tions to the warranty; 3 JTen^ Com. 316, 317; />ar ctir. in UrquAarl 
V. Barnard^ 1 ZViun^. 466 ; 0’i?ef7/y v. Conita, 4 Catnp, 249. A 
deviation does not discharge the insurer from liability for previous 
loss, but only from loss accruing after the deviation ; Oreen v. 

2 X. Bay. 840 ; 2 Salk, 444. If there be in the ^xilicy 
liberty to touch at several named ports, and the order of touchinp; is 
speciiied in it, that must be followed, otherwise they must be visited 
iti the order usual on similar voyages, unless oircum stances justify a 
different order ; Oairdner v. Senhouse^ 3 Taunt, 16 ; 3 Kent Com, 
314-15. 

An unreasonable and unjustifiable delay on the part of the in- 
sured, either before or after the risk attaches, in coinmeticing the 
voyage insured, is in the nature of a deviation, and amounts to such 
an alteration of the risk as to discharge the under wrih rs ; Mount v. 
Larkins^ 8 Bing, 108 ; Palmer v. Marnhall^ 8 Bing, 79, 317. Un- 
reasonable delay is properly a question for the jury ; Palmer v. 
Marshall^ supra ; Hamilton v. Sheddon^ 3 M, iSj* IV, 49, But in 
case of a seeking ship, much greater latitude for the seeking adven- 
ture must be allowed ; Phillijys v. Irving^ 7 Mi ^ G, 325. 

Full disclosure, See post, p. 239, Concealment, 

Other implied Warranties, There is no implied warranty* on the 
part of the owner of goods insured, that the ship shall be in all 
respects pr»»perly documented ; therefore, where the captain neglected 
to mention the goods in the ship’s manifest, as required by 13 & 14 
Car. 2, c. 11, &o., this was held no defence by the underwriter against 
the owner of tho goods ; Carriithers v. Grag^ 3 Camp, 142, Goods 
must be properly stowed ; but lading them on deck is not necessarily 
improper, as some writers have supposed ; Milward v. Hibhert^ 3 Q. 
B, 120. 

Licenced] Wliere the voyage has been legalised by a licence, 
such licence must be nroduced unless lost, wlxen parol evidence of 
its contents is admissiole ; Kensington v. Inglis^ 8 East^ 288. But 
where a licence was granted by the Secretary of State in this country 
pursuant to 48 Geo. 3, c. 12G, parol evidence was excluded on the 
ground that there must have been some register of it preserved iu 
the office of the Secretary of State, which would be better than 
parol evidence ; Rhind v. Wilkinson^ 2 Taunt, 237. By the above- 
mentioned statute a duplicate of the order in council, authorising the 
grant of the licence, is to be annexed to it ; where therefore the 
licence was lost, examined copies of the order in council from the 
council books and of the licence in the office of the Secretary of 
State were held to be the only proper evidence ; Eyre v. Palsgrave, 
2 Camp, 605, Proof that a vessel warranted t'^ carry a Prenoh 
licence remained at Bordeaux a month alter the inspection of a docu- 
ment purporting to he a French licence, and of other documents, by 
the officers of the French Government, is primd facta evidence that 
the document is genuine ; Everth v. T'unno, I Stark, 508. Where 
the licence is general some evidence must be given to apply it to the 
voyage in question; Barlow y, M^InUtsh, 12 East, 311. On proof 
that goods, which cannot be exported without a licence, were duly 
entered for exgtortation at the custom-house, it wae presumed, in an 
action against the shipowner, that there was a Ueenee to export them ; 
Van Omeron v. Dowick, 2 Camp, 44, 
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Proof of lo»8^^Peril$ of the 8ear\ If the insurance is with the 
wordn lost or not lost it will attach, although the subject matter 
had been in fact lost at sea at the time of insurance, provided the 
party insured was at the time ignorant of the loss; 3 Com. 

258-9; Mead v. JJariaon^ 3 Ad. IS. 307. 

The proximate and not the remote cause of loss is to be re- 
garded. Hut where tho insurance* is against perils of the sea, and 
mischief is occasioned by the sea, the natural and unavoidable 
oonsecjuence of which is to cause a further mischief, this conse- 
quential injury is also a peril of the sea ; as, where the sea 
water damages part of a cargo, which thereby becomes putrid so 
as to injure another part of the cargo in contact with it; Montoya 
▼. London Asmr. Co.y 6 JSx. 451 ; 20 L. J. 254. A loss by 

perils of the seas, though remotely occasioned by the negligence of 
the crew, is within the policy ; Walker v. Maitland^ b B. A. M\ \ 
Bishop V. l^entlandy 7 B. ij* C. 219 ; Shore v. Bentall, 7 B. Q. 
798 (w.). So a loss occasioned by the mistake of the master, provided 
he was a person of competent ill when the policy was etlocted ; 
Phillips V. lleadlam^ 2 B. ♦S* Ad. 380. So, though the ship was 
damaged by negligent loading, and became leaky, and was rim 
ashore to prevent sinking; lledman v. Wilson^ 14 M. IF. 470. 
A loss, occasioned hy running foul of another vessel by misfortune, 
is a loss by the perils of the seas; Bailer v. Pislier^ 3 JSsp. 07. 8o 
if tho all ip was run down by another ship, though through gross 
negligence on the part of the other ship ; Smith v, Scott, 4 Taunt. 
120, So where the vessel is wrecked in consequence of the grossmis- 
coiid not of the master ; Ileytnan y. Parish, 2 Camp, 149, Where a 
portion of the goo<Js was saved from the wreck and got on shore, but 
they were plundered by the natives and never came to the hands of 
the owners, this is a loss by perils of the si^a ; Bondrett v. llentiyg. 
Holt, N. iM49. 8o on an insurance on goods, where the ship was 
stranded, and utterly disabled from proceeding, and while slie ia 
tho sand, was seized and contiscated hy tho foreign authorities; Ilahn 
V. Corbett, 2 Biay. 205, Hut if the ship be mer^y temporarily disabled, 
and afterwards seized, this is a total loss by capture, and if this be 
an excepted risk, tho insured cannot recover for the previous partial 
loss by perils of the sea; Livie v, Janson, 12 Bust, 648. Several 
thousand bags of coflee were insured against perils of the sea, and 
were warranted free, from capture and all the consequences of hos- 
tilities ; the captaiu got out of his reckoning, and without being 
aware of it got off a cape on wbicli, in ordinary times, a light was 
kept burning, but owing to hostilities between two neighbouring 
states the light bad been extinguished ; if the light had been burning 
the captain would have seen it, and been able to put his ship about, 
but as it was she ran ashore, and was lost ; 120 bags of the ooiiVe 
were saved by salvors, and 1000 bags more would have been saved 
but for the interference of one of the hostile parties ; after which the 
ship went to pieces ; and it was held that the underwriters were 
liable for a partial loss ; for that the cause of the wreck was perils of 
the sea, and that the putting out the light, though an act of hostility 
within the exception, was too remotely connected with the loss to be 
taken as the cause; but that the loss of the 1000 bags was within 
the exception ; lonidee v. The Vnivereal Marine Association, 32 
i. J. {C. P.) 170; 14 C. B., K. S., 259. Where the insurance was 
on cattle warranted free from mortality, and they in the course of the 
voyage were killed by the rolling of the ship in a storm i this was held 
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a loss by the perils of the seas; Lawrence v. AherdeiUy 6 P, ^ A* 
107. So, under a similar policy, where the horses, owing to a storm, 
broke down the partitions, &o., between them, and so kicked and 
injured each other that they died ; Qahay v. Lloydy 3 li, C’. 703. 

A transport was insured for twelve months during which she was 
ordered into a dry harbour the bed of which was uneven, where, the 
tide having left her, she received damage from an unusual sea 
swell ; this was held a loss bv perils of the seas ; Fletcher w Inylisj 
2 Ji, A, 315, But if the damage be occa^ioned merely by the ship 
taking the ground on the ordinary retiu:C of the tide, this is not a 
peril of the sea; Miujnus y, Butiemer^ 11 C, B, 876; 21 L, J, 
{C, P,) 119. So where a ship was hove down upon a beach within 
the tideway to repair, and, the tide rising, she was bilged and 
damaged ; it %vas held not to be a loss by the perils of the seas ; 
'Photnpson v. Whitmore ^ 3 Taunt, 227 ; Phillips v. Barber^ 6 B, 
^-4.161. 

An insurance against ‘'perils of the sea” does not cover an injury 
resulting from the ordinary chemical action of the sea- water upon an 
article exposed to the action in such a state as inevitably to receive 
injury from it ; Paterson v. Harris, 30 L, J. {Q, B,) 3i>4 ; 1 B, iSc S, 
330. 8o wJiere a ship became so injured by worms during her voyage 
as to be unable to proceeti, and was condemned as irreparable, this 
is not a loss by perils of the seas ; Jtohl v. Parr^ 1 Fsp, 445. 

Where two ships were injured by collision, and the owners of one 
were, in consetpionce, compelled by a court of admiralty to pay 
damages, this was lield not a loss by perils of the seas ; nor could 
they recover the extra expense of maintaining the crew whilst the 
ship Avaa under repair, owing to damage by the sea; De Vaux v. 
iSalvftdor, 4 ,id. ^y F, 420, Jt has become the frequent practice to 
add what is culled a collision clause, in modern policies, making the 
underwriters liable for any damages that the sldpowncr may have to 
pay in coiisecpienee of the ship coming into collision with another 
ship ; but this will not extend to ixjrsonal injury on board the other 
ship, unless expressly so extended; Taylor v. Jbvwar, 33 L. J, (Q, 
B.) 141. 

Where a ship was disabled by perils of the seas from pursuing lier 
voyage, and the master, having no other means of defraying the 
expense of repairs, sold part of the goods insured, and applied the 
proceeds towards the expense, it was hold that this was not a loss of 
the goods by perils of the seas; Powell v. Gudgeon, 5 M, ^ S, 
431 ; Sarquy v. Hobson, 2 B, C. 7 ; S, C, in Fx, Ch,, 4 Bing, 
131 ; I i'. J, 347 ; see also Philpot v, Swann, post, p. 234. 
A ship was wrecked, sunk, and sold by the owner and master 
after a survey by captains approved by the agent of Lloyd’s : 
two days afterw'ards she was got clear off by tlie purchaser and 
repaired, but at great exjiense, and she might then have returned 
to Lngland in ballast, or with certain kinds of cargo. Lord Ten- 
terden hold, that not only must the owner act honestly, but that 
the underwriters were not liable unless he formed the best and 
souudvst judgment that could be formed under the circumstances, 
and that if the ship could have been brought to England even in 
ballast, so as to have repaid the money expended in repairs, they 
ought to have been made by the captain ; and he left it to the jury 
to say, whether the captain exercised a sound judgment as well for. 
the benetit of the underwriters as for the owners ; Doyle v. Dallas, 
I Mood, <y Boh, 48; see Gardner v. Salvador, 1 Mood, Ijf Bob, 116. 
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The question is, whether he aotually exerciser! a sound judgment ; 
and proof of his ina))ility to do so by reason of habits of drunkenness 
or otherwise, is legitimate evidence ; Alcock y. Royal Exchange 
Assurance Company^ 13 Q, B. 292. If a ship, agreed to be sea- 
worthy, is damagerf by a storm, so that the expense of repair will 
exceed the value of the ship when* repaired, it is a total loss by the 
perils of the seas, though the ship was an old and partially decayed 
one, and the expense would, on tlat account, be increased ; Phillips 
T. Nairne^ 4 C, B. 343; 16 L. J. {C. P.) 194. See Grainger v. 
Jlfar^tn, and other oases, pusi^ p 234. 

A ship, never heard of after sailing, is presumed to have foundered 
at sea; Green v. Brown y 2 <SYr. 1199; Netvhy v. Ready Parkis 
Ins.y 148, 8th edit. It is sudiclent to prove that the ship has not 
been heard of in the country from which she sailed, without calling 
witnesses from the port of de-tlination to prove that she never arrived 
there ; 'rweinloto v. Oswin^ 2 Camp. 8o. The time within which a 
missing ship will he presumed lost must depend on the circumsjianoes 
of the case. In lloustman v. Thornton y Jlolty N. P. 242, a ship 
which had suih'd on a sciven weeks* voyage, and had not been heard 
of for eight or nine months, was presumed to be lost. Where it was 
proved that the vessel (a foreign one, and trading between foreign 
ports) sailed on the voyage insured with the goods on board, but had 
never arrived at her port of destination, and that a report prevailed 
at the place whence she sailed that she had foundered at sea but that 
the crew were saved, — Ihi^ w'as held sufUcient primd facie evidence of 
a loss by the perils of the seas, and the plaintitf was hold not bound 
to call any of the crew, or to show that he was unable to procure 
their attendance ; Kosicr v. Reedy 6 B. C. 19. 

Proof of loss hy ^fire.‘\ Proof that the ship was burned by the 
captain to prevent her failing into the hands of the enemy, is evidence 
of a loss by tiro ; Gordon v. Rim?ningtony 1 Camp. 123. So though 
the ship was burned by the negligence of the ma^ter and mariners, 
this is a loss by lire ; Busk v. Royal Exchange Assurance Company y 
2 B. ^ A. 73. Hut on an insurance oh goods, if the goods are 
burnt in conscqueiico of being nut on board in bad condition, this, 
bein^ occasioned by the iusurers own act, would not be a loss by fire 
within the policy ; Biofd v. Dubois y 3 Camp. 133, 

Proof of loss by capture. "I Where a vessel is driven by a gale of 
wind on an enemy's coast wdlhout damage, and there ca[)turcd, it is a 
loss by capture; Green v. El msUey Peake y N. P.y 212; aliteVy if 
lost by stranding before the capture ; Hahn v. Corhetty cited antey 
p. 228. The books at Lloyd^s have in some cases been received 
as evidence of a capture; but not of notice of the loss to the 
underwriter ; Abell v. PoitSy 3 Esp. 242. A foreign sentence of 
condemnation is not evidence of a capture ) but after other proof 
of a cayiture it is evidence to show the grounds of condemna- 
tion ; MarshaU v. Parker y 2 Camp. 69. If a ship after capture, 
without abandonment, is restored so as to be in a condition to pursue 
the voyage insured, and is afterwards lost on another voyage, the 
plaintiff cannot recover for a total loss by capture ; Kufen Kemp 
V. Vigney 1 T. R. 304. A recapture may convert a total into a 
partial loss ; Thellusson v. Sheddeuy 2 AT. R. 228, 230. Proof of a 
capture by collusion with the cfifptaia will support an averment of loss 
by capture ; Arcangelo v. Thompsony 2 Camp. 620. Insurance of a 
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French ship in England during peace will not avail against llntish 
capture atter war declared; Furtado v. Rodyers^ 3 B, P, 191. 
AVhether the words capture or seizure** occur in the policy or in 
a warranty excepting them, capture by a foreign force under error 
is within the words; and the fact that the ship is sunk hy the 
captor’s guns does n(>t make it less a capture ; Powell v, Jlyde^ 5 
jB. B, 607 ; 25 i. J. (Q. J5.) 65. See also Kleinioort v. Shepard^ 
2J08tf p. 238. • 

Proof of loss by restraint of f^rinces^ •Jc.] In an insurance in the 
usual lorm against the restraint of all princes, &o., is included a loss 
consequent on a seizure, under an embargo lor a temporary purpose 
by the government of the country of the assured, that country and 
the country of the assurer being at peace, and the embargo being 
unconnected with any hostility existing or expected between the two 
countries ; for the assured is not so identified with the acts of the 
government of his country ns to make their acts his own ; Auhert v. 
Gray^ 32 Z. J. (Q. B.) 50; 3 B. 4^' S. 163; in the Exchequer 
(Jhamber, overrulir»g Conway v. Gray^ 10 East^ 536 ; but the court 
intimated that they did not say, if the act of seizure were a lawful act 
under the municipal law of the country of the assured, that as against 
him the seizure would be within the insuraiicdt A wrongful seizure 
as a slaver conies within this clause; and notice of abandonment 
makes the loss total ; and though after long litigation and judgment 
of restitution the goods still remain in specie, a reasonable man could 
not be expected to be willing to retain possession, and therefore the loss 
remains total; Lozano v. Janson^ 2 E, ^ E. 160; 28 L. J. (Q. R») 
337. 


Proof of loss hy barratry, ‘\ Barratry is a fraud committed by 
master or mariners against the owner ; therefore the act of the owner 
is not barratry. Evidence that the person, who was described in the 
policy and acted as master of the ship, carried her out of her course 
for fraudulent purposes of his own, is iwiind facie evidence of barratry 
without negative proof that he was not the owner; Ross v. Hunter^ 
4 2\ R, 33. Where, however, the whole ship is let, the freighter is 
owner hdc vice^ and barratry may then be committed even with 
the consent of the general owner; Vallejo v. Wheeler^ Cotop, 143;’ 
Soares v. Thornton, 7 Taunt, 627. Smuggling by the captain, on 
his own account, will be evidence of barratry ; Lockyer v, Offiey^ 1 
T, R, 252. But if, by the gross negligence of tlie owner, the mariners 
barratrously carry smuggled goods on board, the underwriters are 
not liable ; Pipon v. CopOy 1 Camp, 434. Proof that prisoners of 
war rose and confined all the crew and put them on shore except one, 
who was heard on the deck in conversation with them, is evidence of 
barratry ; llucks v. Thorntony Holly N, P, 30. 

Proof of loss by other perils The general insurance against 
“ all other perils, losses, and misfortunes,” covers oases of marine 
damage of like nature as those enumerated. It does not cover cases 
of ordinary wear and tear, or damage resulting from ordinary occur* 
Fences of a sea voyage, spoh as loss of anchf^rs, friction of rocks, leakage, 
worms, rats, &c., for these are not the extraordinary and fortuitous 
perils of the sea; 3 Kent Com, 300. Of this kind is the damage 
done to a ship in harbour by the ordinary flux or reflux of the tide ; 
Magnus Buitemer^ 11 C, B, 876 ; unless occasioned by an unusual 
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swelt or other accident ; Phillips v. Barber ^ 5 J?. -4. 161 ; see ante, 

p. 229, But the case of a vessel sunk by an English ship of war 
tiring into her by mistake^ was held to be a loss within the general 
words, though semblcy not by perils of the sea ; ’’ Cullen v. Butler^ 
6M.^S. 461. 

, Proof of strandmyj] The memorandum, usual in policies on goods^ 
to protect the insurers from claim for loss on certain articles, or from 
liauility to particular average, unless the ship be stramled,” raises 
the question as to what is a “ stranding’* within the memoranduiu. 
If there be a stranding, then the policy attaches, although the loss 
or injurv to the excepted articles was not really caused by it ; per Zr/. 
Tenieraen^ in Wells v. Hopwood^ 3 B. Ad, 34, 35. Where goods 
are insured free from average, unless general or the ship be stranded, 
before the plaintiff can recover for a partial loss tlie strandiny must 
be proved. A Htrikuiy is not suflicient, if it is merely temporary, as 
for a minute and a half ; in order to constitute a stianding, the ship 
most be stationary for some time ; M^Douyle v. Boyal Exchanye 
Assuranevy 4 Catnji, 283 ; 4 M, S, 503. But where the ship 
was fixed f»om fifteen to twenty minutes, it was held a stranding ; 
Baker v. Towry^ 1 iStark. 430. If a ship is forced ashore, or is 
driven on a hank and^ieinains for any length of time on the ground, 
as for two hours, this is a stranding wdthout reference to the degiee 
<if damage she sustaius; Jlarmnn v. KauXy 3 Camp. 431, ** A 
stranding,” says Mr. Justice Bayley, ‘‘may be said to take place 
where a ship takes the ground not in the ordinary course of the 
navigation, but by reason of some unforeseen accident.” Bishop v. 
Pentlandy 1 B, ^ C, 224 ; Weils v/Jl<fpwoody 3 B, Ad, 20, accord. 

Where a ship, under the conduct of ag)ilot, in her course up the 
river to Liverpi)ol was, against the advice of the master, fastened at 
the pier of the dock basin by a rope to the shore, and left there, and 
took the ground, ami whcui the tide left her fell over on her side and 
bilged : this was held to be a stranding ; Carruthers v. Sydehoihitm , 

4 J/. Jj' 8, 77. So, where, in the course of a voyage upon an inland 
navigation, it became necessary, in order to repaiir the navigation, to 
draw ofi' the water, and the ship in consequence, having been placed 
in the most secure situation that could bo found, when the water was 
drawn oft' went by accident \ipon some piles which were not previously 
known to be there, — it was held a stranding ; Ray tier v. Godmondy 

5 B, A, 225. So where, in the course of the voyage, the ship 
was by tempestuous weather forced to take shelter in a harbour, and 
on entering it struck upon an anchor, and bein^ brought to her 
moorings was found leaky and in danger of sinking, and on that 
account was havilcd with warps higher up the harbour, where she 
took the ground, and remained fast for half an hour, — the stranding 
was held to be proved ; Barrow v. Belly 4 B, C, 736. A ship was 
compelled in the course of her voyage to put into a tidal harbour, and 
was there moored alongside a quay in the usual place for such ships. 
The rope with which she was fastened, not being of sufticient length, 
broke when the tide left the vessel, and she fell over upon her side, 
and was thereby greatly injured : — held to be a stranding, though 
occasioned remotely by the negligence of the crew; the falling 
over was not in the ordinary course of the voyage, but in con- 
sequence of an unforeseen acc'ideut out of the ordinary course of the 
voyage, etz. the breaking of the rope ; Bishop v. Pmitlandy 1 B, ^ 
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But where the taking the ground is in the ordinary course of 
navigation, and no more than is usual with the vessels on the same 
voyage, it is not a stranding, though the vessel or goods are injured 
by it; Ilearne v. Edmunds^ 1 E. ^ B. 388. “Where a vessel/* 
says Lord Tentcrden, “ takes the ground, in the ordinary course of 
navigation and management in a tide river or harbour, upon the 
ebbing of the tide or from natural deficiency of water, so that she 
may float again upon the flow of tide or increase of water, such an 
event shall not be considered as stranding within the sense of the 
memorandum. But where the ground is taken under any extra- 
ordinary circumstances of time or place by reason of some unusual 
or accidental occurrence, such an event shall be considered as a 
siraudiug within the meaning of the memorandum IVells v. Hop^ 
woody 3 34. In that case the vessel, in the course of 

discharging her cargo in a tidal harbour, on one occasion grounded, 
not on the mud as was intended, but on a heap of stones, owing to 
one of her mooring ropes breaking, and the wind blowing at the time 
from a particular quarter ; and the majority of the court held it “ a 
stranding.’* But whore upon the ebbing of tho tide the vessel took 
the ground in a tidal harbour in the place where it was intended she 
should, but in so doing struck against some hard substance by which 
two holes were made in her bottom, — this was held to be no stranding ; 
KirojBford v. Marshalty 8 Bing, 458. In Corcoran v, Gnrnv\jy 1 E, 
iSj“ ZA 45(5, 22 X. J. (Q, B.) 113, the ship was forced by siress of 
weather to take a tidal harbour, where, it being low water, she took 
the ground, and only floated about eight days in a month at the top of 
the 8])ring tides, being unable to leave the harbour for two montliH, 
owing to contrary winds; and this wras held a btranding, the court 
adopting tho above deflnitifln of Lord Tentcrden in Wells v. 
Hop woody supra. 

In order to bring the case within the strandirtg mentioned in the 
mciimrandum as to partial loss, it must appear that the good^ were 
on hoard at the time ; thus where hides grew putrified from leakage, 
and wt?re sold in the course of the voyage at an intermediate port, and 
the ship was afforu^ds stranded, it w^as held that tho stranding was 
not within the condition in the memorandum ; Boux v, Salvadory 1 
N. C, 626, The stranding must be of the ship itself, and although 
the insurance includes risk of craft, &c., the stranding of a lighter 
conveying the goods from the ship will not make the insurers liable; 
Hoffman v. Marshally 2 N, C, 383, 

Proof of loss; total or A loss may be total or partial, 

and a total loss may be either actual or constructive, A Joss is said 
to be total if the thing insured is either totally destroyed, or is »*> 
damaged as to be worthless, and the adventure thereby wholly frus- 
trated ; Boux V. Salvador y 3 N. C, 26G. It is a constructive total 
loss if the tiling insured, though still existing in fact, is lost for 
all useful purposes, so as to justi^ the insured in abandoning all his 
interest in it to the insurer and efairoing as for a total loss. Where 
the loss is actually total, no abandonment is necessary to found a 
claim; Boux v. Salvador y supra; 3 Kent Com, 318. Thus, 
stranding is not a total loss, and may not be the foundation of 
any claim at all ; but if the ship becomes thereby unnavigable 
by reason of the impossibility of getting her afloat or the great 
expense of doing so, the loss may be converted into a total one by 
abandonment ; 3 Kent Com, 323. A partial loss may be recovered 
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on a deolaraiton claiming a total on© ; Oardiner v. Crosedale^ 1 TV, 
BL 198. And this may be done upon a traverse of the total loss; 
Bennon v. Chapman^ 8 C, B, 950. And, ^therefore, where an alle- 
gation of total loss is untraversed, the defendant admits no more 
than some partial loss; Kintf v. Walker, 33 L. J. ExcK lf>7 ; 2 //. 
4* C. 384 ; S, a in Ex. Ch\, 33 L. J. [Ex.) 325 ; 3 //. «• C. 209. 

A loss is total and no abandonment is necessary where the ship is 
lost, or destroyed, or captured, or reduceil to a mere wreck or congeries 
of planks, so as to exist as a ship for no useful purpose ; Cambridge v. 
Anderton, 2 B. ^ C. 691. So in case of goods where they are become 
putrid, and are sold at an intermediate port, being unfit to be carried 
further ; Roux v. Salvador^ 3 N. C. 2f)6, 288. in some cases of 
damage by sea the owners may be justified in selling the ship and 
claiming for total loss ; in such cases the question for the jury will 
be, wh* ther the sale was justitied by necessity, and was *for the 
benefit cf all parties, and the net amount of the sale becomes money 
received for the insurer ; lioux v. Sairador, supra ; Doyle v. Dallas^ 

1 Mood. iJj* Rob. 48; Gardner v. Salvador, Id. 116, ante, p, 229. In 
order to make out a constriiotivo total loss the plaintiff must show 
affirmatively that the cost of repair would have exceeded the value 
of the ship when rejifflred ; and w'hero the ship is of an exct ptional 
size, the price she would fetch in the market when repaired is not 
the test of her real value; Grainger v. Martin, 31 L. J. (Q. B.) 186; 

2 B. S. 456 ; C . . in Ex. CV#., 4 B. »jr S, 9 ; see also Young v, Turing, 
^ M. <!r G . 593. In the ease of insurance on freight, where the ship 
was disabled before she had completed her lading, and the master 
went to a distant place for repairs, and finding he could not get them 
done there, sailed on to the port of destination without returning for 
the rest of his cargo, acting throughoutilB a prudent owmer, uninsured, 
would have done, — it was held that the freight was not lost by perils 
of tho seas; Philpot v. Swann, 30 L. J. \C. P.) 358; 11 C. B., 
N. S., 270; citing and approving Mordy v. Jones, 4 B. ^ C. 394, 
and Moss v. Smith, 9 C. B. 94, 19 L. J. {C. P.) 225. In case of 
sale by the master of a ship or goods in specie, ^ere must be a clear 
case of extreme necessity to constitute an nctn&w loss without aban- 
donment. Where tho thing insun'd exi>t3 in specie, the general rule 
is that the lo^s is constructive only, and the assured can only found 
a claim for total loss by abandonment ; Knight v. Faith, 15 Q. B. 
tH9 ; 19 i. *7, (Q. B,) 509 ; and the castes cited in the judgment ; see 
also the judgment of the Exchequer Chamber in King v. Walker, 33 
L. J. {Ex.) 325. There is no total loss of freight, merely beca\isc 
there was an injury to the ship by perils of the sea, which cost more 
to repair than the amount of freight; if the ship itself was worth 
repairing; Moss v. Smith, 9 C. B. 94; 19 L. J. {C. P.) 223. Where 
freight is eventually earned, although paid to the obligees of a bot- 
tomry bond (by a decree of the Admiralty), which the master has 
been obliged to enter into in order to get money necessary for repairs, 
the shipowner cannot claim either for total or partial loss of freight ; 
Benson v. Chapman, 8 C. B. 950 ; 2 H. L. C. 696 ; reversing the 
decision of the C. P., 6 Af. 6r, 792. A h>ss, which by abandon- 
ment might become total, may become a partial loss only by subsequent 
events, as by recapture, release from detention, &o., before action ; 2 
Wms. Satmd. 203 f, n. (19). 

An insurance ** against total loss only ’’does not exclude a con- 
structive total loss; A€lam8 v. McKenzie, 32 i. J, (C. P.) 92; 
13 C. B., JV. S.i 442. 
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Proof of loss — Abandonment.'] The oases in which abandonment 
is necessary have been tiuis described :— ** There may be a capture, 
which, though primdfactWti total loss, may be followed by recapture. 
There may be a forcible detention, which may speedily terminate, 
or may last so long as to end in the improbability of bringing ship or 
goods to their destination. There may be some other peril which 
renders the ship unnavigable, without reasonable hope of repair, or 
by which goods aro partly lost, or so damaged as not to be worth the 
expense of bringing them to their destination. In these or similar 
cases, if a prudent man, not insured, would decline any further 
expense in prosecuting the adventure, a j'nrty insured may, for his 
own benefit as well as that of the underwriter, treat the case as one 
of total loss. But if he elects to do so, the principle of indemnity 
requires tliat he should make a cession of all his right to the re- 
covery of it, and that too within a reasonable time after he re- 
ceives intelligence of the accident. . . In all these cases the thing 
assured, or t»art of it, is supposed to exist in specie, and there is a 
possibility, liowever remote, of its arriving at its destination, or of 
its value being in some way affected by the measures that may be 
adopted for the recovery or pn^servation of it;’’ jyer Ld. Abingor, 
C. li., delivering the judgment of the Ex. Ch, in Pouxv. Salvador y 3 
N, C. 28G, “ The cases show that a mere loss of the adventure by 

retardation of the voyage, without loss of the thing insured, either by 
its being actually takefi from the ship or spoiled, does not constitute 
a total loss under a policy of insurance, unless by the aid and effect, 
of abandonment;” per Lord Tenterden, C. J., delivering the judgment 
of the U. B. in Naylor v. Taylory 9 B, C. 723. In order to justify 
an abandonment, there must have been that in the course of the 
voyage which, at the time conttituted a total loss ; thus the desertion 
of a ship, necessitated at the time from stress of weather, coupled 
with a notice f)f abandonment, constitutes a total loss, though tlie 
sliip be afterwards saved ; lloldsworth v. WiaCy 7 B, ^ C. 794. 
Where a cargo of hides, in conscqtience of a leak, began to putrif^ 
and was sold at aii ij^ermediate port for less than a fourth of their 
value, and it aj^peaiw that, if not sold, they could not have arrived 
at the end of the voyage an hides^ it was held to be n total loss with^ 
out an abandonment; Itoux v, Salvador (in Ex, Ch,) 3 N. C, 2(30. 
The mere loss of the voyage by^ delay or otherwise, will not wurrant 
the abandonment of ship or cargoy if either remain in specie ; An^ 
derson v. Wallisy and Ealhncr v. Jlitchicy 2 M, ^ S. 240, 290; 
Hunt V. lioyal Exchange Assurance Co., 6 M, S, 47. 

An abandemrnent may he by j»arol ; but it should be certain ; and 
therefore a statement of the facts with a request to settle for a total 
loss, and to direct the disposal of the ship, has been held insuffi4;ient ; 
Pat meter v. lodhunteVy I Camp, 541. ^ where the captain wrote 

home to his co-owners that the ship had been disabled, that a survey 
had been made, and she was not worth repairing, that he had con- 
sulted the best le^ial auth<jrities as to wrhat was best to be df»ne, but 
had not yet received their opinion, adding : My'own opinion is, 
that it will be better for all parties to sell the ship; give the different 
clubs notice of our position”; and this letter having been communicated 
to the underwriters, the captain sold without further communioation 
with them : this was held no notice of abandonment ; King v. Walker, 
33 L. J. {Ex,) 167 \ 2 H, C. 384. But it appearing that another 
letter had been written by the captain by the next monthly mail, and 
communicated to the underwriters, in which be announced that he had 
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Bold, j^ive the olubs notice,” that was held, by the Court of Exchequer 
Chamber, a notice of abandonment, and in g^d time ; S, C. 33 i. c/* {JExJ) 
326 ; 3 //• <Sj* C, 200. The notice of abandonment must be given as soon 
as possible ; Hunt v. lioyal Exchange Assurance Co,, infra. It must 
be unconditional and unqualilied ; iP Masters^, Shoolbredy 1 239. 

But an informality or inaccurate statement in it will not vitiate it ; 
Dean v. Hornby, 3 E, 4* li, 180. It must apply to the entire subject 
of i^nsurance and not to part only; 2 Wms, Saund,, 203 f n, (19); 
3 Kent Com, 329. On the other hand, the underwriter, if he intends 
to dispute it, is bound to say so, within a reasonable time after 
receiving notice of abandonment, otherwise he will be taken to have 
acquiesced in it ; Hudson v. Harrison, 3 B, ^ B, 97. 

A party, jointly interested in the subject-matter of the insurance, 
and wiio lias effected the iiistirance, may give notice of abandon- 
ment for nil ; Hunt v. The Itoyal Exchange Assur, Co,, 5 M, 

S, 47. Hut the person with whom a policy on a ship has been 
simply deposited as a security for a loan to the shipowner, has no 
implied authority to give notice of abandonment to the under- 
writers; and a notice given by such person cannot enure for the 
benefit of the slnpowner, so as to ena^^lo him to recover upon a 
constructivo total loss; Jardine v. Leathlcy, 32 L, J, (Q. B,) 132; 
3 B, *5- S, 700. 

Proof of amoutit of loss — Adjustment,'] If the liability is not 
disputed, and the policy is an open one, the parties usually proceed 
to adjust the amount, and this adjustment is an admission of the 
facts oil which the claim is founded, and is evidence against the 
underwriter of the amount due. It is proved by evidence of his 
signature, or that of his agent, with proof of the authority of the 
latter ; and it seems that on ageut, who has authority to subscribe a 
policy, has also authority to sign an adjustment of the loss; Itivhard- 
son V. Atiderson, 1 Vamp, 43 (n). But an a ljustment is only 
facie evidence against tlie underwriter, and does not bind him, unle-'S 
there was a full disclosure of the ciroumstance^f the case ; Shepherd 
V. Chewier y 1 Camp, 274; and fraud opens an ™justment; Christum 
V. Coombe, 2 Esp, 4H9. An adjustment does not require a stamp ; 
Wiebe v. Simpson, 2 Selw, JV. P, 990, 12th edit. 

Boss, how to be calculated,] The rule on an open policy is to estimate 
the actual value of the subject insured at its actual or market value 
at the commencement of the risk. The object of insurance is merely 
to put the party in sfatu (/no, and not to indemnify him for the loss 
of prospective profits ; 3 Kent Com, 336. If the claim be on repairs 
of a ship, the full costa of repair will not he allowed, because the 
owner substitutes new for old materials ; Pongdestre v. Roy, Exch, 
As, Co,y Ry, Mood, 378. The usage is in such case to deduct a 
third from the cost of repair; Ibid, ; unless the ship be on her first 
voyage ; Pirie v. Steele, 2 Mood, Rob, 49. Where the claim is 
for partial loss on damaged goods sold at the destined port, the sum 
to be paid by the insurer is to bear the same ratio to the original value 
at the port of lading, as the gross proceeds of the actual sale bear to 
what would have been the gross proceeds if the goods had been sound 
when sold. The expenses of insurance and commission are to form part 
of the original value in this calculation, and added to the prime cost or 
invoice price ; Johnson v. Sheddon, 2 East, 681 ; Usher v. Noble, 12 
East, 039. The payment of freight is not to be considered, unless the 
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freight be also insured; 3 Kent Com. 337. Besides the amount sub* 
scribed for by the underwriteis, they may become liable for average 
losses and monies expendea in and about the attempting to save or re- 
cover the subject insured, if claimed in the declaration ; Le Cheminant 
V. Eearson^ 4 Taunt. 367 ; 3 Kent Com. 339, 340. 

In an action on insurance of goods, if the declaration alleges the 
ship to have been sunk, whereby the goods were spoiled, and it 
appears that some of the goods were saved, the plaintitf may give 
the expense of salvage in evidence, though not specially averred; 
Cary v. Ktny. Ca. temp. JTardw. 304. 

In open policies the assured must prove the extent of his loss; 
but in valued policies, if the loss be a total one, ho is only bound to 
prove some inttaest in the ship or goods in order to take the case 
out of the sUitute 19 Geo. 2, c. 37 ; for ever since that statute, the 
constant usage has been to permit the valuation fixed in the policy 
to stand, unless the defendant can show that the ulaintifF had a 
colourable interest only, or that he has greatly overvalued the goods. 
l>ut where the loss is partial, it opens a valued i>olicy ; and the plain- 
tiff is as much bound to prove the value of the goods that have been 
lost, and to ascertain the damage ho has sustained by the loss, as in 
case of an open policy ; 2 Saund, 201/, n. (8). The certificate 

of an agent of Lloyd’s is not admissible to prove the amount of 
damage sustained by goods, though the defendant is a subscriber 
to Lloyd’s; Drake v. Marryat^ 1 Ji. C, 473. 

Where, in a value<l policy, the risk on thcj goods M'as to commence 
on the loading thereof twenty-four hours after ship’s arrival at the 
coast of Africa, a considerable part of the cargo not being shipped at 
the time of a total loss, and the part 8hipj)ed not being equal to the value 
jiut upon the goods in the policy, — it was held that the valuation was 
opened, and that the assured was onlmentitled to recover a proportion 
calculated on the part of the cargo snipped at the time of the loss; 
Hickman v. CarsUttrs^ Ij 11. <§r Ad. 651, On a policy on freight, the 
ship having actually earned full freight, though not that intended 
for her, the assured ^nnot recover for the delay and expense as a 
jiiirtial loss ; lirocklemnk v. SuyruBy 1 Mood, lioh, 102. 

The amount recoverable depends on the value of the thing insured, 
the sum insured, and the amount of loss ; and, as the contract of 
marine insurance is a contract of indemnity merely, where there are 
several policies on the same subject-matter, and the assured has been 
paid on some of the policies, he can only recover, on the one in suit, such 
an amount as with the sums already received will give him indemnity 
against the loss actually sustained. In ascertaining this loss in an 
action on an open policy, the true value of the thing assured is the 
criterion. But on a valued policy the assured can only recover to 
the amount that the thing is valued in the particular policy ; and it 
has been held that if he has already received that value on another 
policy, he cannot recover anything further, although 4he true value 
and loss be beyond what he has already received ; Bruce v. Jonee^ 
32 L. J. (Ex.) 132; \ H. Ijr C. 769. This decision is contrary to Lord 
EUenborou^h’s ruling in Bouejleld v. Barnes^ 4 Camp. 228, and has 
been questioned ; see per Shee, J., in Wilson v. Keleon. 33 Z. J. 
(Q. B.) 220. 

Sxinepied rieke^ ^^free from average.^*'] We have incidentally seen 
that there are often clauses excepting certain risks. Thus there is ordi« 
narily a memorandum by which certain goods are ** warranted free £rom 
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average^ unle&s general, or the ship he stranded (ante, p, 232). An 
insurance with a warranty “free fram particular avera#^e,’' is equivalent 
to an insurance against total loss and general average only ; and in such 
a case, if the ship be disabled from continuing her voyage owing to 
a peril insured against, and the subject of insurance be forced to be 
landed, and expense is properly incurred in sending it on by another 
ship; that is ])articular average,* and the insured cannot recover; 
The Great Indian Peninsula Ry^ Co, v. Sounder Sy I B, iSf- 5'. 41 ; 
30 Z. Z (Q. Ji.) 218 ; S. a in Ex. Ch. 2. B ^ S. 266 ; 31 Z. J. 
(Q. B.) 206; Booth V. Oair^ 33 Z. Z (C. P.) 99 ; 15 C, J?., iV. <S'., 
291. There is not a total loss of part, but only particular average, 
where some bales of insured silk were so damaged as to make 
it prudent to sell them, if a portion of each bale might have been 
saved and sent home at a moderate expense^ retaining its saleable 
character as silk; Eavone v. lladdon, 9 C, B. 30; 19 Z. Z (C'. P.) 16 1 . 
In Davy v. Milfordy 15 East, 559, it liad been held that there might 
be a total loss of part of an entire cargo, though the other part be 
saved ; and the edict of decided cases was formerly considered to 
be, that whether a loss was a total lohS of part, or an average loss of 
the whole cargo, d<‘pended on the mode of packing ; and that it the 
cargo was stored'in hulk, and part only was destroyed, or if in casks 
or other separate packages, capable of separate valuation, and 'part 
only of each were damaged, — this was an average loss ; hut that 
if one or more of the packages were totally lost, that was a total loss 
to that extent ; but the latter pr«‘position must bo taken as exploded 
by lialli v, JamoHy 6 Z, B. 422, 25 Z. J, (Q, B.) 300 ; where the 
Court of Exchequer Chamber reviewed the earlier decisions, and ex- 
plained that the etfeot of several has been misapprehended ; and so far 
overruling I>avy v. Milford, 15 East, 559, the court held that where 
memorandum goods of the su0e species are shipped, whether in 
bulk, or in packages, not expressed by distinct valuation or otiierwise 
in the policy to be separately insured, and there is no general 
average nor stranding, the ordinary memorandum exempts the 
underwriters from liability for a total loss or destruction of part 
only, though one or more entire packages be entirely destroyed. 

A usage that underwriters are not liable, under the ordinary form 
of policy, to general average on account of the jettison of timber 
stowed on the deck, is a valid custoTn, and not inconsistent with the 
terms of such policy ; Miller v. Teiherinyton, 30 Z. Z. (Ex.) 217; 
6 H. ^ N. 278 ; S. C. in Exch. Ch, 31 Z. Z ( Ex,) 363 \1 E, 954. 

A warranty free from capture and seizure, and the consequences 
of any attempt thereat,” includes a piratical carrying away of the 
ship by passengers ; Kleinivort v. Shepard, I E, E, 447 ; 28 Z. Z. 
(Q, B.) 147. 


Eefence* 

Under the general issue, or plea traversing the making of the 
policy, the defendant canuot, since the pleading rules of 1853, show 
that the plaintid' is not entitled to recover on acoouut of fraud, mis- 
representation, concealment, unseaw^orthincss, deviation, &c. ; but 
such defences and other matters in confession, avoidance, or dis- 
charge, must be set up by special traverse or plea; the rules 
declaring that such general plea will operate as a denial, in fact, of 
the contract, as of the subscription to the alleged policy by the de- 
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l>nduut, but not of the interest, or the commencement of the risk^ of 
the loss, or of the alleged compliance with warranties. 

Under these rules (which in this respect are like the rules 4 Will. ,4) 
in an action on a policy containing the usual stipulation against 
capture, the defendant may show under the general issue a con- 
temporary written agreement between plaintift' and defmdant tiuit it 
should extend only to capture in war, such agreement bang in effect 
pirtuf the |>oliey itselt ; Heath v. Durant^ VIM, Sf JF. 438 ; see 
ante^ p. 223. Not so, if the ]K>licy had bee*i vaiied by a subsequent 
stipulation ; S, C, An u sufficient subscription of the ]>olioy by the 
dei'endaiit, w'itliin 3o Geo. 3, c. 63, s. 11, which avoids the policy, 
is evidence on this issuo ; llalMt v. Dowdall^ 18 Q, IL 2. 

Before the Common Law rrocedure Act, liS.32, the plaintiff alleged 
speoitic perfuriuaiHie %f all express warranties and conditions pre- 
cedent. Biuee that Act the plaintiff need only allege general per- 
formance ; and many mutters of deLm e, which formerly came before 
a jury on a traverse of matter in the decluratioii, must now bo specially 
pleaded and relied upon by Uie defendant, and the petTormunce of 
all other conditions will be taken to be admitted. Wliere an abaii- 
donnit nt is stated in the declaration, as is soTgetimes done, the 
defendant who disputes it must traverse it. But it seems to be 
suiUcient to allege a total loss, without stating an abandonment, 
and the qiicsliou of abandonment, if one be necessary to enable the 
plaintiff to treat the loss as total, then arises on a traverse of the loss 
m*}do et forma. 

Concealment ; JHisrepresentation ; fraud."] If the assured conceals 
any material fact wliicb rtdalt s to the ship, the policy is void; 
(."artery. IJfwlnn^ 3 JUirr. ; Jlusnell v, Thornton^ 29 L. J, {Fx.) 
9 ; A //. .V. 788 ; S. (\ in Ex. Ch., 30 Z. J. {Ex.) 69 ; 6 Jl. N. 

] 10. And the assured is bound to communicate all the information 
he has received, though lie floes not know it to be true, and though it 
afterwards turns out to be false ; Lt/nch v. JIumiiton, 3 Taunt, 37. On 
a replicalioii de w/urid to a plea of concealment of a material fact, it 
lies on the defendant to prove not only the facjt and the plaintiff’s 
knowledge, but also the nun-communication of it to the defendant; 
but slight f'vidence is enough, and the mere subscribing of the policy 
may be evidence of it, where the suppressed fact is one which would 
have prevented a reaH<mable man from subscribing ; as that the ship 
had been so long abroad on her voyage as tfi be a missing ship ; Elkin 
v. Janaon^ 13 M. 663. it is suflicient to com muni cate 

without the opinion or conclusion founded u|>on those facts ; Belt v- 
Bell, 2 Camp. 479. Mere rumours or news in the public papers, need 
not be mentioned ; 3 Kent Com. 285 ; but see Durrell v. Bederley^ 
Jlolty N. P. 283. Underwriters have been sometimes called to state 
as a matter of opinion whether the communication would have varied 
the terms of insurance ; Berthtm v. Lowjhman^ 2 Utark. 258. But 
the admission of this kind of evidence is now discountenanced ; 
Carter v. Boehm^ 1 W. BL 594 ; and it is treated as a question for 
the jury whether any particular fact not mentioned is, or is not, 
material ; Lindenau v. Deahorowjh^ % B. C. 586 ; "W’eathuru v. 
Aherdeiny 2 M. *Sr W. 267. 

As there must be no concealment of a material fact, so there nsnst 
be no misrepresentation of any such fact, buch misrepresentatiou 
will avoid the policy, though the actual hiss is unconnected with the 
fact misrepresented or concealed, and though there be no fraud 
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intended by the insurer; Seaman v. Fonereau^ 2 Str. 11 S3. In 
Flinn v. Tohin^ Mood. 4* M. 367, Lord Tenterden, C. J., told the 
jury that a verbal mis-statement of the quantity of the car;jo which 
a ship was about to caiTy would not vitiate a policy on the ^hip 
unless it was fraudulent. The question as stated by Kent Com. 
283) is, Whether there was under all the circumstances a fair repre- 
sentation, or a GODOealment ; if the misrepresentati<»n or concealment 
was designed, whether it was fraudulent ; and if not designed, 
wiiether it varied materially the object of the policy, and changed 
the risk understood to be run. If fraudulent, it avoids the policy 
without inquiring as to its materiality ; if by mistake or oversight, 
it does not aifect the policy, unless material and not true in sub- 
stanoe.” In Anderson v. Thornton^ 8 Fx, 425, it was held that a 
|ilea alleging a material mis-statement as to^ the time of sailing, 
fraudulently made, mav be supported by proof of material mis-state- 
ment, but without fiaud. If the repre.-^entiitiori is n<it a positive 
assertion, but only an expression of the speaker’s opinion, expecta- 
tion, or belief, this will not avoid the* policy, if the as'*ertion is made 
bond fide and in ignorance* of tin* untruth ; Barber v, Fletcher^ 1 
J}on<j. 305; Jloirden v. Vauyhun^ 10 AV/.sY, 415. It is suOicient, 
however, if a representation he suh^tanlially correct, and it need not, 
like a warranty, be strictly and literally complied with ; Pawson v. 
JFatson, Cowper^ 785. 8ee as to life ]mlicies, and the distinction 
between marine and life policies, Whcelton v, Ilardisty^ 8 E, li. 
232, cited, posiy p. 243. 

In an action against a second or subsc<[ucnt underwriter, it has 
been the practice to admit cvhlencc of rc[>rc8entations to the first 
underwriter, on a presumption that the subsequent underwriter gave 
credit to them ; Pawson v. IPaison, sapra ; Barber v. Fletcher ^ I 
Jhntj. 305 ; Marsden v. AV/r/, 3 AV/.s7, 572. The rule is confined to 
i«’i)ref»ntations made to the /fr-s^ uuderwiiter, that is, the first on the 
policy ; S, (J. ; Bell v, Carsfiiirs^ 2 Ctunp. 543. The principle of 
tho rule was questioned hy Lord Kllcnhorough, C. J., in the last 
oaso and in Forrester y. Piyou^ \ M. S. 13. 

If goods insured are over-valued with intent to defraud tho 
underwriters, tho contract is void, and tho assured cannot recover 
eveu for the value actually ou board ; Jlaiyh v. De la Cour^ 3 Caynp, 
319. 

IllcffalityA A contravention of law, hy the assured, having direct 
relation to the subject of tho risk, will vitiate the policy. Thus, 
where a ship w’as loaded in contravention of the IG & 17 Viet. c. 107, 
forbidding a ship to sail from certain ports at certain times in the 
year with any oi tlie cargo on deck, and the plaintiff insured the 
cargo with express knowledge of the mode of loading, it was held 
that the plaintiff could not recover for any part of the cargo ; Canard 
V. HydCj 20 i. J. (Q, P.) 7 ; 2 E. ^ E. 1 ; aUter^ if the assured 
had no knowledge of the mode of loading; jS. C. ; E. B. 4* 670 ; 

27 L^. Q. B. 408. 

Payment] It is a good defence, under a special plea, to show a 
custom that credit taken between the insurance broker and under- 
writer should be taken as payment to the assured by the underwriter, 
after the amount has been aiL^usted between him and such broker ; 
Stewart v. Ahertlein^ 4 M. ^ W. 211. But the assured is not bound 
by auob a custom if he had no knowledge of it ; Sweetiny v. Pearce^ 
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30 L. J. {a P.) 109 ; 9 C. J?., M. S., 534 {Ex. Ch.). An adjuslment 
indorsed on the j>olioy produced by the assured, with the deiVndant’s 
mime struck out of it, is nut evidence for the defendant that the 
p mount so adjusted has been paid; Adams v. Sanders^ Mood, 

M, 373. 

Peturn of Prcfoiton, 

A count for a return of premium is often added to a deelnralion on 
a policy, for which pur|K)se the indebitatus count is sullicient ; and 
the (question of the ri^ht to recover arises on the failure of the plain- 
tiff to establish his case on the policy. 

IVlicn plaintiff entitled to a return,^ If the policy is void ah initio^ 
or w'hcre there is no insurable interest, and this proceeds through 
misinlonimtion or other innocent cause ; or where an interest is less 
than that insured ; the premium, or part of it, may be recovered ; 3 
Kent Com, 341. Where there are two insurances at different times 
together exceeding Ike interest insured, the excess of premium is to 
be recovered from the last insurers, and not the first ; Eisk 
Masfermatiy 8 31, Tf'l 165. When several insurances are effected 
at the same time, und before the risk commenced, they are to be 
taken as one |>olicy, and the return must be pro rata ; semh, S. C, 

If the risk has never commenced there must be a n turn ; as if the 
ship never sailed, or the policy is avoided by failure of warranty, 
without fraud ; ii Kent Com, 341. J5ut if the ri>k has once com- 
menced, or the policy be void for illegality, or for anj^ fraud of the 
assured, tiiere is no return ; 76. Where the jxdicy is avinded hy 
material misrc»j>resentatioii or concealment without fraud, the 
preiniuin may be recovertMl, and the policy is conclusive evidence 
of payment of the premium ; Anderson v. 'Pltornton, 8 Ex. 425. 
Where tlic V(i 5 ’age and tlie lisk arc divisible, and part is not^run, 
tln re may be a reltirn of a proportirmate part of the premium. As 
where the voyage w’as from Loniion to Halifax, Nova Scotia, to depart 
with convoy from Portsmouth, and when tlie ship arrived at that place 
the convoy had sailed ; Stevenson v. SnoWy 3 linrr, 1237 ; I If. Ill, 
318. 

The defendant having paid the amount of premium into court, the 
plaintiff afterwards obtaine<l a verdict on the policy for a sum less 
than the sum assured ; and the c uirt directed that judgment, should 
he entered only for the amount of the verdict le^H the sum taken out 
of court; Carr v. MonUfiorCy Q,li, 3Iich, I\ 1801, 13 W, 11. 204. 


ACTION ON POLICY ON LIVES. 

Many of the cases and authorities on marine policies appl 3 ' equally 
to policies on lives and against fire; but the contract of life assi|rance 
is, in consideration of an annual payment, to pay a sum certain unoti 
the death of a given life, and is not a contract of indemnity like that 
of marine and fire |>olicie8. The pleadings sufficiently point out the 
nature of the required evidence. 

Interest.^ A policy on lives or other event is unlawful and void, 
unless the |>er8on on whose account the insurance is made has aa 

V V 



242 Action on Policy on Lives^ Interest, 

intercsti and the name of the person interested, or for whose nse or 
benefit, or on whose account, it is made, be inserted tlierein ; 14 
Geo. 3, c. 48, ss. 1, 2. If A., having no interest in h/s life, causes 
him to effect an insurance in his own name, but at A.’s expense 
and for A.’s benefit, this is a fraudulent evasion, and the policy is void 
under sect. 1 ; IVaincwrlyht v. Jiland^ 1 JMood, Poh. 481 ; Shilling v. 
Accidental Death Insurance Company, 26 L.J, (-^-'^0 ‘-^66; 2 7/. iSj'iNT, 
42 ; see also >S’. C., 27 X. J. (7s>.) *16. • Every one is presumed to 
have an insurable interest in his own lift', and if he insures, whether 
for life or a limited time, his oxeeulor is not bound to show any 
interest beyond this ; Wttineivright v. Jiland, suprii. So, it is said, 
where a wife insures her husband’s life ; Heed v. Hoyal Exch. Assur, 
Co.^ Peake Add, Ca,, 70, A creditor has an insurable interest in 
his debtor’s lifi> ; Anderson v. Edie, Park Ins, 914-1 o, 8tb ed. And 
In general the interest >v')ii4‘h the insurer is required to liave in the 
life of the assured, under 11 Oco. 3, c, 48, s. 1, must be a pecuniary 
interest ; and therefore the insurance by a father in his own name on 
the life of Ins sou, without any pecuniary interest in it, is void ; 
Halford v. Kymer, 10 li, ik C, 724 ; as to what is suflicient pecuniary 
inleiest, see Jlehden v. ff'est, infrd. If a father, being engaged in a 
hazsrdous rnipb)ynieiit, agrees with his son, that the father will in- 
sure his life and the son pay the ]»rennuriis, and that tlie father shall 
leave tlm sum insured to liis son by will, semhle per l^lartin and 
llramwell, 1515., that the iiisiirancc would be the father’s and 
vali<i ; Shillintf v. AeciderUal J)eath Insurance Co,, 20 L, J, {Ex,) 
200 ; 2 JI, S \\, 12 . 

lly sect. 3, a person who insures the life of another, or any other 
event, can recover I non the insurer or insurers no greater sum than 
the niuount or \alne of liis inU rest in such life or event. The interest 
referred to is the interest at the time of making the policy, and this 
amount is recoverahle wdiother the interest censed or nut before the 
death, or has been satisfied aliande ; Dalhy y. India and London 
Assay, Co,, lo (\ U, 305 ; 21 E, J, {C, P,) 2 ; in the Ex. Ch,, over- 
ruling (rodsall V. Jlaldvro, 9 Eitst, 72. Law v. The London Indisput-- 
aide Policy Co., 1 K, vS* J, 223, 24 L, J, (Vh,) 190, is to the same effect. 
Hut by this section tlie assured can in nt> lase recover more than this 
insurable interest, whether upon one policy c*r Ui any ; and if J»e has 
already received tluit amount on other polices, this is an answer to an 
action ; Hebden v, ^Cest, 32 L. J, (Q. li.) 85; 3 E. .y S. 579. 

The assignee of n life policy is not within the act, and need not 
show' any interest other than the original one on which the policy i&. 
founded, Ashley v. xLshley, 3 Sim, 149. 

Misrepresentation,’] The assured usually suhscrihes a declaration 
answeiiug facts iuqviired of by the insurers, and it is made a condi- 
tion that if any he untruly' answered the policy is to he void ; in such 
ouse the policy is avoided though there be no intentional untruth ; 
Duckett V. IVilliamSj 2 C. ^ M, 348 ; and though the misstatement 
is found by tlie jury to be immaterial: for as the basis of the 
contract is the truth of the representation, its materiality is not in 
question and ought not to bo left to the jury ; Anderson v. Fitzgerald, 
4, JI, L, C, 484; Cazenove v. British Equitahle Co., 6 C, B,, N, 8,, 
437 ; 28 X. J, {V, P,) 259. If there is such express condition on the 
|>olicy, yet material and fraudulent concealment or misrepresentation, 
though the inquiry and statement be oral, will also avoid it ; IVaine^ 
Vfriyht v. Bland, 1 M, 4* 32 ; 1 Mood, 4* Bob, 481. But mere 
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representations or statements, which turn out untrue, will not avoid 
a life fwlicy (as in some cases they do a marine l>olicy), unloss th© 
policy piir[»orts to be based upon their truth, or there be fraud ; Whvel^ 
V. JIurdistif, 8 E. 232 ; 26 Z. J. (Q. E.) 265 ; (\ in Ex. 

Ch., 8 E. i>. 285 ; 27 Z. J. (Q. E,) 21 J. If there bo an untrue 
statement without fraud, and the policies of a company are expressed 
to bo “indisputable except in case of fraud,’’ the company will bo 
estopped from I’cdyiug on the misstatement ; and this may bo si>eoially 
replied by way of ecj^uitable replication to the plea; 11 "ooe/v. Ewat ris^ 
25 L. J, \Er,) 129; 11 Ex. 493, And where the policy is issued by 
a company which circulates a prospectus purporting that their policies 
are indisputable, an equitable replication relying on this fact must bo 
supported by proof that the prospectus liad been seen or ai^ted upon 
by tlie insured ; and the mere i>roof of the public circulation of the 
prospectus before the policy was effected is not sufllcient; mtevKon 
V. llitrdtst}/^ suj}r<lf by AVighiman, Croiii])ton, and Erie, JJ., Ld. 
Campbell, C.J., dissenting. The omission to state that the deceased 
had any occiijiatioii, in answer to questions in the proposal any mis-* 
statement or concealment in which was to vitiate the policy, is not 
»sucli an untrue statement as to vitiate the policy ; Errrins y. The 
Mtrrinr and General lafairance Saciefi/y 29 Z. Z (Q. 71.) 17 ; S. f',, 
in Ex. (*h,y id, 242 ; 2 E. A* 7i\ 317, 321. The i»crsoii, wlioso life is 
tlie subject of insurance by another, has been held to be so far an 
agent tor the assured that his false answers will vitiate the policy; 
Jktifr/ias V. J>e(;haroitf/h, 2 3food, Eoh. 328, and note, id. 331. 15ut 
this ease turned on the form of the particular policy ; and in Wheel-^ 
t<ni V. JIardi,sit/y su/jrd^ it was held by the Kxcliequor Chamber, that 
the falbtf and fraudulent Btafeinents of the person wlioso life is insured 
and of tli<i medical rerez’oe will not vitiate the policy, as against an 
innocent person who effected the insurance, there being no condition 
tliat tlie untruth of the staU‘meut contained in the proposal should 
avoid the policy, 

Sificide.'^ Clauses, avoiding a policy if the person, whose life is 
insured, “ commits suicide,” or “ dies by his own hands,” are con- 
strued to include all voluntary self-destruction, though not felonious ; 
and consequently the unsoundness of the person’s mind is not material; 
Cl {/I V. Se/iU'abey 3 f/. Ji. 437 ; Dorm ay v. Eorradaile^ b (\ li, 380. 

Where the policy w’as conditioned to be valid, notwithstanding 
fiuieide, to the extent of any houd Jide interest acquired }>y any 
J eison by virtue of an equitable lien or security on it, on proof of 
such interest to the satisfaction of the directors of the company : lield, 
that proof of the policy being held by the trustees of the wife of the 
insured by way of marriage settlement, supported the alleged lion 
where the deceased died b}’' suicide ; and that proof of the above facts 
>vaa reasonable evidence for the directors which ought to have satis- 
lied them, and which they could not reject ; Moore v. Woolaey^ 4 E. 
vV B. 243; 24 Z. Z. {Q. Ji.) 40. Hut where a policy on the life of 
A. was conditioned to be valid, notwithstanding suieido, if any third 
party had acquired a hand Jide interest therein by assignment or by 
legal or equitable lien for a valuable consideration, or as a security 
for money, and before the suicide A. became bankrupt abroad, and 
Ins estate was vested in assignees according to the Iaw.s of the country ; 
such assignees are not third parties within the meaning of the con- 
dition ; Jarkson v. Forster, 2S Z. Z. {Q. B.) 166 ; \ E. E. 463; 
-8. C. in Exeb. Ch,, 29 Z. Z. (Q. B.) H ; 1 Z*. E. 470. 

X 2 
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Insurance ar/ainst ncculenl8,“] A poliev of insurance was effected 
by A. against injury canned by accident or violence, provided the 
same should be caused by some outward and visible means, of which 
satisfactory proof should he furnished to the insurers. A. went to 
bathe in the sea, and was not seen a^ain alive, his <dolbes being found 
on the beach, and a naked bo*iy, be lieved to be his by some of his 
friends, liaving Vjcen subsequently washed on shore at some distance 
from where the elotlies were fouiid : held by the K.\eli(‘quer Chamber, 
reversing the decision of the Kxcbe«|uer, that there was satisfaetory 
evidence that A. was accidentally drowned, and that such a death 
was an injury insured against; Tnw v. YV/e IhiUwag Pussengers^ 
Assttranee Cb., ;i() X. (AV.) JllT ; 6 II, lS* X, S;5‘). In such eases, 
where satisfactory j)roof of <lealh or accident, is made a condition 
precedent to recovering, is meant such as the ijjsurers may leason- 
ahlv rtapiire, and not such as they may eaprieitui'^ly dfunand ; Ihonn- 
stem V. Arrifivntal Death Innuranre Co., 1 IL cV S. 782 ; lil A. J, 
(Q, n.) 17 . 

Jh'ath by sunstroke is not a death from the effeets of an injury by 
accident; Sinr/air v, lint 3lariti/nc l^iasenf/irs A s^furanre to. ;>c), 
A. J, {Q. A.) 77. 


ACTION ON FIJiE POLICY. 

Interest,'] It is necessary to show n?) interest in tho snlqect in- 
aurc‘(i at the time of insuring nnri of the lire ; Lgyuh v. DnlzeU, d 
pro, V, C. ddl (‘irul edit.); Saddhrs^ Co. v. Ihtdeovk^ 2 Ath, 5ot. 
This interest need not be the absolute ]»roperty ; thus, an insolvent 
luuy insure a house, &c,, to whieli his aHS^gnees are entill tl, he being 
in possession and re sponsible to the real owners; Marks v. Ilamiiton^ 
1 1'l,r,\Vl\\\ 21 A (AV.) 100. Warehoiiseinen and harlingcrs may 
insure their tMistomer^’ gotsls in their custi>dy, and ma}’ recover tin* 
whole value \iiuler a ]H)liey on goo ts “ helil in trust or on commission ‘X 
V. Monarch Assur, C*o., 5 D, A. 870 ; 2o L, J, (Q. A.) 
102. Aiul aeuirier, who so insures, may recover the \\ hole value of 
goods lost by hre, although the owner of the goods may be disabled 
from n'coveriug fnun the carrier by reason of the vuUie not h(?ing 
declared under the Carriers’ Act ; Loadnn and Xfo th irestern Pail’ 
%rag Co. v. CO/n, 28 L, J, (Q. P,) 188; 1 A. .S' A. <3o2. Su h 
]>t>lii‘ 3 * is not generally assignable at law except with the consent of 
the insurer ; d Kent i\>m, ;57d ; Park Ins, 078, 8th edit. Whore the 
policy requires particulars of loss to hedtdivered by the plnintifF within 
u certain time of the tire, it is a condition precedent; Mason v. Harvey^ 
H Ax. 819 ; 22 A. J. {Ex.) aSG. 

Description of the articles insured; alteration in premises, ^-e.] 
Tho projH^rty intended to be insured must be described ; but substan- 
tial accunioy is sufficient. Thus, >vhere the polic}’ required the house 
or other building, in which the goods are, to be mentioned, the goods 
of a lodger may be called “goods in his dwelling-house PYiedlander 
V. London Assur, Co,, 1 Mood, ^oh, 171. Where the premises are 
described as being where “ no fires are kept, or hazardous goods depo- 
sited,” this means where no fires are habitually kept ; and the casual 
use of fire to repair the premises docs hot oome wiUim the condition ; 
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JDohmn V Sothehy^ Mood, 3/. 90. So where the oondit von was ng^ainst 
any alteration in the trade without notice, a single iivtitanee of dryiijj^ 
bark in a kiln used and insured as a ctvrn Iciln will not avoid the 
jxjlii*}*; Shaic v. Jiohherds, G Ad. F. 75. Where no steam-engine, 
sttiVe, or other dc‘scri[)tion of lire heat, was to he iutrodueed, witlvout 
notice to the insurers, the introduction of a stove and use of it on one 
occasion as an e\'i»erinie!it, without notice, ]»revent8 the insured re- 
covering ; Gien v. Leiris^ 8 £x, GOT ; 22 L, J, {Fx.) 228. Ihit where 
there is no eoiidiliou relating to alterathuis iii the jireinises after the 
policy, a suhsetpimt eliUTige, as by setting up a more hazardous trade 
in them, if without fraud, will not avoid the policy ; Pint v. Fvidy G M, 
iS* G\ 1. Polieies usually provide for notic e ef any such cliange ; and 
w here the alteration is one which makes the huhj. ct-maUer ivisnred. 
no longer substantially eorresi)ond w'ith the property as particularly 
deserihe<i in tlio policy, and varies the risk, it will avoid th<‘ assurance ; 
f-T the ilescriptiou in such cases is equivalent, to a warranty ; Siflcm v. 
ThonUuit, G F. vV Ji, 8GS ; 23 F, J, 7>\) 3<52. In this last case 
tlie h<iuse was enlarged so as no longer to agree with a desc!i[)tion of 
it, annexed to tlm [lolie}”, and referred to in it so as to form a part of 
it. Put w ithout deciding how far and under what einuiiiistances a 
deseriplitui is e<iuivalent to a warranty or corolition, the Court of 
KAcijcqmr Cham her held, that such a constructive uaiianty or con- 
dition was restrained by an express condition, requiring uotici* of any 
alteration increasing llie risk and payment of a higher premium ; 
.SVo/,(',s V. Cox, I /I. vy aV. 033; 2G Z. J. {Fx.) 113. 

Zo.v.*?.] 7 he ])olicy covers a loss by lire owing to the negligcuoo of 

the assund Idm^elf, if there be no frainl ; Show v. Tiohherds, G Ad, tV* 
//. 7«‘i. In tire insurances a valued policy is considered an opt u ono 
it the lo<s be not total, and damage and ex[>enses caused by removing 
ailLiw's insured are also covered by the policy; 3 Kcut 37o, 

and note. 


ACTION ON CONTllACT OF AFFUFTOllTMENT. 

Tliis action lies by or against a shipowmor, whether the sliip be 
g('ntral or chartered. Tlie contract need not he under seal. In 
the case of a ge neral sliip, the bill of lading, or, in the case of a 
ebarlered ship, the charterparty is the proof of the contract. As 
the pleadings and proofs are substantially the same, whether the 
contract he or be not umler seal, the following cases are to be taken 
as applii-abl** to actions on contracts l>etw"<en sliipper and ship- 
owner, whatever the technical form of action may be, unless otherwise 
speci lied. 

As to the admissibility of oral evidence to exidain charterparties^ 
bills of ladings, or other like contracis, si-e antr, pp. IG ct seqq. 

A charte rparty, or inemorandum iu the nature of one, commonly 
contains clauses on the part of the shipowner for seaworthinesn, 
the reception and delivery of the cargo, and y>erformance of the 
voyage, with an exception of ccrlain perils. On the part of the 
charUTer or freighter, the elau&es are to load iu a given time, and 
to pay freight and demurrage. 
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A bill of lading contains a receipt for and description of the goods re- 
ceived on board, the names of the shipper and consignee, the place of 
delivery (certain perils excepted), and the freight; and it is signed 
(in three parts) by the masUT, as agent of the sliii)owners. The 
words “ or assigns ’’ are usually added to the name of the consignee, 
and it is queslionahle whether it> he transferable by indorsement, 
unless those words be suV)joined, except ])er}iaps in the case of special 
custom in certain foreign tradf s ; S4^e Renteria v, Ritding, 3{ood. 3/* 
611. Jtut sec 18 & 19 VTct. c. Ill, infra. 

The captain or master of a ship is an agent of the owners with larger 
powers than an ordinary agent. As between him and third persons he 
IS personally liable on contracts made in the course of his ordinary 
employment in bis own name, or as agent of the owner, and he is able 
to sue on contracts so made. wliore like contracts are made by 
him, whether ho signs expressly as agent or not, the owners may sue 
or be sued on them. Hence he may f'ign a charterparty or hill of 
lading in his own name, and thereby bind his owners; .'5 Kent tom. 
161-4 ; Story on Agency, cap. 6, ss. 11(>-~128. And he may sue in 
bis own nauKj for freight ; >Shield^ v. Ihtris^ 6 2\ittnt. (Jo. 

Although the indursiuiient of a bill of lading Iransfurred the pro- 
perty in tlie goods, it conveyed no right of action to or against tho 
indt»rsct‘ in liis own name as upon tbo original eoniract ; 'J7t()mj)son 
V. Jy^mint/^ 14 AA ll'". 408 : Ifowani v. jShejfhertl, i) C\ H, 207 ; 
19 L, •/. (f *. l\) 219. And the receipt of the goods by the indorsee 
was only evidenco for a jury of a new contract to pay freight in con- 
sideration of the delivery, on which he might be sued ; Ketnp v. 
Vlark^ 12 (i. B. (547. lint, by tho IB Ac 19 Viet. c. Ill (I4th 
August, 186o>, a bill of lading has Ix'oome strictly negotiable; for it 
enacts (sect. 1), that every ctiusignee of goods in a bill of lading, or 
indorsee of such bill, to whom tlK> property in the goods tlierein 
mentioned shall pass by reason of such consignment or indorsement, 
sliall have vested in him all rights of suit, and he subject to the same 
liabilities in respeet of such goods, ns if the contract contained in tho 
bill had been made with himself. Hut (sect. 2) nothing therein shall 
prejudice or ntlVct any right of stoppage in transitu^ ov claim ot freight 
against the original shipper or owner, or any liability of eonsignec or 
indorsee by reasoa of his being such, or by reason of his receipt of the 
goods under such consignment or indorsement. Since tliis act, actions 
lie on the original contract by or against the indorsee of the hill of 
lading, and the ship«)wner or master luuy sue him for fiviglit although 
he received the goods under cireuiustunees ^\bich negative any in- 
tention or uudertaking to pay. Hut an indorsee of a hill of lading, 
who has indorsed it over before the arrival of the vessel and delivery 
of the cargo, does not, uniler this statute, remain liable for the 
freight; Smurthicaiie v. Witkim^ 11 C. ii., -Y. iS\, 842; 81 Z. 

(C. 1\) 214. 


Shipowner against Charterer or Merchant. 

Although there is a charter-party by deed, yet if there is a subse- 
mieut agreement by parol for the use of the ship at a period before the 
Aarterparty attaches, but embodying its terms, this may be proved, 
and tho demand recovered as on a simple contract ; White v. Parkin^ 
12 Ea^t^ 578. So, for other matters of agreement, express or implied^ 
extra the contract ; JEleteher v. Criilespicy 3 Ring. 636. 
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In an action for not loading, the plaintiff must prove: — 

Comjjliuftee with warranties or conditiuns,'] On the mere contract 
by the shipowner to carry goods, shipped on board his vci>sel, there 
is no implied condition that his vessel shall be seanrorthy ; Schlose 
V. ILerioty H i \ B,, X. 59 ; 32 i. J, (C. /\) 211 ; jtost^ p, 21t4. By 
undertaking that the vessel shall be seaworthy at the lime of receiving 
the cargo, there is no warranty against suspicion of untitness ; 
therefore, where the master took antimony on board as ballast so as 
to lill no more room than ballast, and the jury found it not injurious 
to a cargo of tea, it was held that the charterers, who were bound to 
loaii a “ full cargo” of tea, were liable for refusing to put it on 
board, althougli this ballast might raise “ suspicions” as to the ship’s 
fitness for such a cargo; lowse v. Jfenderson^ 4 Bx, 891); 19 X, 
J, ( A>.) 103. 

Where tlie ship was described as “ to be ready to receive cargo 
all ^Jay,” and was guaranteed to sail in June: held that, although 
the ship was rea<iy to sail in June, the charterer was nut bound to 
load if the ship was not rdftl y to receive in May ; Oliver v. Fwlden^ 
4 Ex. 1,35 ; 18 Z. J. {Ex.) 353. 

The description of a ship in the charterparty may be a warranty or 
condition precedent. Tims, if it is described ns of the class culled A, 1, 
and it is not so, it would bo an answer to an action for uot loading ; 
but such a warranty only applies to the classification at the time of the 
contract; Hurst v. UshoruCy 18 C. B.\\\; 25 L. J. {C. P,) 209; Itoutk 
V. dZ/cm/V/////, 33 1j. J. {Ej\) 3S ; 2 H. 4' ('. 750, 8o “ now at sea, 
having sailed three urekn is a condition; Oliires* Booker y 1 Ex, 

JIO ; 17 Ij. ./. {Ex.) 21 ; though had “ or thereabouts ” been added, as 
is WTongly stated in the marginal note in 1 Ex.y the decision would 
j)rt)bably liave been otherwdso ; per curiam in Behn v. BurnesH, infra, 
fSo a description of the ship as “ now in a particular ])ort,” amounts 
to a warranty ; Behn v. Burness (in Kx. Ch.) 32 Z. Z {Q. B.) 201 ; 
3 B, wV tS. 751 ; and in arriving at the true construction of the docu- 
ment, the Court must look at the surrounding circaimstauces (as found 
by the jury) at the time the contract is made; S. C. iSo a stipula- 
tion to sail or to be ready for loading on a particular day is a 
condition precedent; Glaholm v. Ifapsy 2 ilZ tV 6^,257 ; Croockeuit 
V. Fletcher y 1 JI. N. S93 ; 20 Z. J. {Ex,) 153 ; Seeffer Dulhicy H 
C\ if, N. *V., 45, 72 ; 29 L. J. (C. P.) 253 ; 30 Z. J. {C. P.) 05. 

When the being ready to sail on a particular day is a condition 
precedent to the shipowner’s right to recover, such readiness is not 
disproved by the factttiat the captain, bond fide, though wrongly, think- 
ing the ship already sufHciently loaded, reliised to receive additional 
goods on board, and the dispute, decided ultimately against the ca]nain| 
caused delay in sailing until after the day ; Seeycr v. Euthie, uuprd, 

A statement of tonnage is not a warranty, or condition precedent ; 
Barker v. Windle, 6 E. ^ B. 075; 25 L, J. {Q. B.) 319 (in Ex. 

Ch.). 8o stipulations in a charter that tiui vessel, being “ right, 
staunch, ^c., shail sail to the port of lading within a reasonable 
time,” are not conditions precedent to the loading by the charterer, 
though noncompliance would bo an answ**r to an action , if the objeot 
of the voyage be frustrated thereby ; Tarahoehia v. llickie^ 1 It. ^ 
N, 183 ; 20 Z. J. {Ex.) 26. So t-i an action by shipowner, against 
shipper, for contributions to general average, it is no answer that the 
ship was not seaworthy, as there is no implied condition of seaworthi- 
ness from the mere contractor affreightment; but if it be shown 
that the unseaworthiness caused the loss, that is a ^ood defence, in 
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order to avoid circuity of action ; ticldoss v. Her lot ^ 14 C. i?., N, S,, 
59; 32 L. J. (C. J\) 211. 

The que»tioii as to wliat representation amounts to a condition 
precedent, or to a warranty, depends entirely on the intention of 
parties as apparent on the contract itself; but there is no general 
rule that rej^resentaiions in a eharterparty are e<|ui valent to war- 
ranties or to conditions preeedent ; (Mjockeivit v. Fletcher ^ mprd. 

When the eliarterparty is silent us to the time of loading, a 
reasonable time under ordinary circumstances is implied, and a 
strike in the collieries whence the freighter was to get his cargo 
is no excuse for dehi}* ; Adatnn v. Itoyal Mnil Co,, 5 C\ B., 

4U2 ; 28 L, f (C, P,) ;5:{. The cjue^tioii as to whether the defendant 
has loaded within a reasonable time win re the contract is “to he ready 
to load ill regular turns of leading” is to be governed hy the iisago 
of the port as to the turns or order of loading; Leiflemttn v. Schultz, 
14 C. li, 38 ; 23 L. J,{(\ P,) 17 ; acatnie, pp. 10-20. Tiie defendant, 
an Kuglisli subject, chartered the plaiiititrs ship to take on board 
a cargo at Odessa, a poit of Russia, foiiy days being allowed for 
loading. When there the defendant’s agent told the m ister that there 
was no cargo lor him, and urged him to sail; the master rcfusul; 
and continued to demand a cargo until, the remaiiiitig days not 
having expired, war was dei lured betwteu Kngland and Riissi i: 
Held, that no action would lie again>t the defendant, as tlie refusal 
by his agent rnd having been accept d by the master as a renuncia- 
tion of the eonlraet, there had been no hr* aeh of contract by the 
defendant when tlie war put an end to it ; Avert/ v. Jiotvtlvu^ o F, ^ 
li, 714 ; 2o L, J, (Q. It,) ID; C, in iiV. Ch., t> F, .V li. U(i2 ; 
2(iX, J. {Q. li.) 3 ; Feid v, Hoskins, 5 F, Ji, 729 ; 2o L, J. {Q. 
li.) oo ; (\ ill Far. Ch., 0 F. ..y 2i. 9.53 ; 20 L. J. [Q. li.) 6. 

PWif/ht and d(unmjcsJ\ When the goods have been delivered ac- 
cording to conlruot, and nothing remains to be done, freight may be 
recovered on a common indebitatus count. I'reight is regulated by the 
cuiitraet, or, if inme, by usage, or a <piautum meruit, or by tin? course 
of former dealing bt tween the parties. As a general rule, no freight is 
due until lhego..ds be carried to the destined ^vort. Rut it is some- 
times made Yv'lioliy or ]»axily payable at the port of loading. If pari 
of the freight is imnle payable on tlie “ tiiuil sailing*’ of tl\e ship 
from the port of loading, it is not payable if the sliip is wreckwl in 
ail urtilieial canal within the limits t*f the port on its w'ay out to sea, 
with the edearanees on board and all ri inly for sailing ; Jioelandfs 
\. Harrison, 9 Fx. 4U ; 23 Jj, J. (/iV.) 199; and where the ship 
had got out of port ami cast anchor some miles off, hut w as not in a 
condition to proceed uii the vorage, the shi])owiier was held not 
iiititled to freight payable “on sailing”; llioni/ison v. Gillcs-- 
jiiV, 5 A li. 2(19 ; 24 X. #/! (Q. li.) 340. Where the fieighter has 
contracted to pay a luiniinuin freight, or the hight st that the sliipowuer 
could “ prove to have been paid ” lor shi[)s on tho same voyage, the 
plaintift', who claims a higlu r freight, must prove by evidence tliat 
such higher freight was actually paid, or contracted to be paid, on a 
voyage between the tw’o places: and proof of the liiglieat current 
freight is not enough; G ether v. Capper ^ 15 C. B. 096; 24 X. J. 
{V. P.) 69. 

Where the merchant agreed to find a full return cargo of various 
articles, each to pay a stipulated freight from th-s port, but he 
finds none, or ai tides net enumerated, the meosurg of damage is 
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t^io averafi^e of all tho artu*lt*9; 2'homas Clarhcy*! Stark, 

‘loO; Vappvr v. ForaivVy 3 N, C, 938. When tho owiut stipulates 
fur li full cargo, he is entitled to full freight, as if a full cargo had 
lu-eii put oil board, irrcspeeKve of the tonnage of the ship mentioned 
in the charter; JIunter v. Frify 2 B, A, 421. Where the contract 
stipulated for a lull cargo of wool, tallow, hark, hides, and oUu*r 
legal merchandize, lixiiig tlni freight and <iuuntity of eacli except of 
wool and “other mendiaiidize,’* it was held, thuttlic merchant might 
load entirely with “ other ” legal mendmndizo, but must pay tVeigiit 
us if the cargii had consisted of the stipulated «piantity of tallow, 
bark, and hiiles, and the reshlue of wool; (Wkhuni v. Alcjrandrr, <> 
C\ It, 791. Ill this case, the court (‘onsideied the words “other 
iiierchaadize as applying to goods piodueing the uniomit of freight 
coiiteinplated by the contract, and that the dillerenee was the nn asurc 
of damage. Warren v. Ptabodgy 8 C. Jt, 809, was deciih d on tlio 
same principle. Tiio charterer has no riglit to till the cabins as well 
as tlie carrying part of the ship, and if permitted by tlie master to 
do s(», he fs Jiahie to fiay ||lie current freight for it, and cannot insist 
on paying only the chaitcr juice; Mitclivsou v. iSVcf>/, 7 Kx, 029. 

The measure of damages for not lo.ming any cargo is tlu? amount of 
freight which would have been carried, dediuding expenses and any 
pr- lit earned dnriiig the time covered hy tlie clnnter ; hut senih, tho 
hhi[>owin r is not bound to take on boanl another careo in order to 
ndine the damage; Smith v. ^PGuirey 3 IL, W. oo 4 ; 27 P, J, 
{pju,) ‘105. 

Frvitjht pro rata. ] In eas«‘s wln re fndudit is recoverable for jiart of 
the goods, or part of the voyage*, tlie general eouiit is sutfici< nt, and 
the oil euiustances which cut i lie tho plaint i If to recover it an* jnit in 
issue by the jdea of “ never indebted.^’ If the shipjier aci‘oj)ts part 
of the goods though curried under an entire contract for freight, 
^fitchrll DnrtheZy *1 N. 5»j5, or accejits the guotls before the 
Ciuupletion of tlie voj'age, Vlierhuom v. iUiapmau^ 13 M, t.y 238, 
a new contract to pay pro rata may be inferred. Hut as a general 
rule, unless the article be carried to thedeslined port, no freiglit is due; 
as where the master, doing the best for the freighter, sold the goods 
at an intermediate ]iort ; S, C\ Jf the master is disabled from 
carrying the goods turther, he may tranship tlierr*, and, upon safe 
dtilivery at their destination, he is entitled to the whole freight as on 
the ohl eontract, without reference to the contract with tlie new ship ; 
Shijjfttn V. ThorntoUy 9 Ad, F, 314. The inustiT wliih* alloiit, or 
in ij. for* ii^n port where tlicre is no agent <»f the shipper, becomes rx 
neccHsitatv his agent as to the goods as well us of the shijsjwner as to 
th(* bhij) and freight ; and he must do \vhat in tlie exercise of a sound 
discrelion is best for t)oth parties ; and in such a case, and not other- 
wise, the shipper is bound by his acts, so as to be liable for freight 
on a contract made by the master ; Matthews v. Oibbsy 30 L, J, 
(Q, B.) 55. 

Lien for freight,'^ In addition to his remedy by action, the ship- 
owner has a lien on the go«>ds for treight ; and where tlic charterer 
puts goods of his ow'n on-board under a bill of lading, tluTc is a lien 
on the goods for the chartered freight, and this lien holds good against 
any one taking the bill of lading with knowledge of the terms of the 
c»iarter[»arty ; Kern y, DeslandeSy 30 L, J, (C. P.) 297; 10 C, B,y 
N, 205. The terms of ttie bill of lading may, however, be such an 

Jf 3 
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to waive tho lien, aft wliere the freight is to be paid at the port of 
lading, or by the shipper at a given time after sailing, ship lost 
or not lost; Kirchner v. J'enuay 12 P, C. .‘101 ; in which case 
the P, (*, adhered to their former decision in Ilino v. Kirchner^ 11 
Moo, P, C. 21, and in effect overruh cl Gilkisson v. Middleton^ 
2 C. It,, N, S., i:n ; 2<1 L. J, {C, P,) 20i>, and Neinh v. Graham, 
8 E, ^ B. 505 ; 27 L, J, (Q. B,) 15. . 

Implied amt 'Of is on part of charterer or HhippcrJ\ Where by a 
charterpaity a ship is to prm*e(*d to a safe port to be named by 
charh r* rs, "they arc not entitled to name a port, safe by nature, but 
closed by the local government, so that a vessel entering it without 
a permit would he liable to confiscation ; and having named sueh a 
port tliey are liabh; for a breacli of the contract implied on their part 
to name a safe j)ort witliiri a reasonable time ; Ogdea v, Grahatn, 1 B, 
^ S, 77’5; :U L. J,{Q, B,) 20. 

There is an imi>li( d coiitraet'on the part of shippers not to put on 
board witlmiit iioth'e paekages of a dan;^cTous or corrosive matter, 
tho nature of whicli the siiipowner liis agents could not he reason- 
ably <»x peeled to know ; Braun v. Maitland, 0 E, B, 470; 2(> L, J. 

m. /;.) to. 

Ihf A charterer wliosc cargo has )m'( n damaged by the 

fa nit of the master, so as to he \v»irth less than the freight, cannot 
dis(;liarg() himself from liability to freiglit by nl>and<)ning the eaigo 
to the shipowner; Dakin v, Orheg, d.'l A. J, {(\ P,) 115; 15 i\ B., 
N, S., 848. Nor can tlie assignee of a bill of lading deduct from the 
freiglit the valu^^ of goods which, though mentioned in the bill of 
lading signed by the plaintitf, were not put on hoard ; Mrgcr v. l>rennvr, 
10 (/, It., iV. S,, 010; till L. J. P.) 281); see pos\ pp, 251-2, 

^[vrcha/it againnt Shipoirncr or Planter. 

Tho master as well as tlie owner of a general sliip is liable as a 
common carrier of goods ; v. S/nc, 2 le r, (jp ; 1 J\nt, 208 ; 

t>!forg (tn Agvncg, s. 015, His liability is limited by tlie same common 
law exceptions as in the ease id' land carriers, and by such further 
exceptions as may bo exjiressed in the charter or bill of lading, or 
sanetioiied by Act of parliament. See further, agtiinsi Carriers, 

ponf, 

AVhere a stevedore, or special agent, is appointed by the charterer to 
load and stow ashij) which he puts up as a general shi[>, the master is 
exempt frtini liahility forbad sl«»\\ngc, unless doin' imdtr his iiarticular 
orders; Blakiv v. tslanbridgr, 28 X. J. {C. P,) .829; 0 C. It,, X, S., 
891. 

Tho various Acts for limiting the liability of shipowners are repealed 
and replaced by the Merchant Shipping Act, 1851(17 & IS Viet. c. 104). 
In Part 9 of this Act, s. 508, it is provided, that no owner of a sea- 
going ship, or share therein, shall bo liable to make good any loss or 
damage that may hiipjien, w'ithout his actual fault or privity, of or to 
goods or things taken on board, by reason of lire happening on board, 
or of or to any gold, silver, precious stones, or watches on board, hv' 
reason of robbery or embezzlement, unless the shipper shall have 
declared in writing to the ma,ster or shipowner at the time of shipping 
the true nature and value thereof. The 25 & 26 Viet. c. 63 (alter 
repealing by s, 2 and sch. A the 501 and 505 sections of the Act of 
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1851) enacts (s* o4) that the owners of any ship shall not, in cases 
which occur without their fault or privity, be answerable in damages 
in respect of loss or damage to any goods, merchandize, or other 
things on board, to an amount exceeding £S for each ton of the 
ship’s tonnage, — registered tonnage iii case of sailing ships, and in 
case of steam ships gross tonnage. The euactinent applies to toreigu 
as well as lliitish ships, and there are provisions for the mode of 
ascertaining a foreign ship’s tonnage. By sect, old of the Act of 
ISdl, nothing shall be construed to lessen the liability of any 
inu^itcr, or seaman, being also owner, or part-owner of the ship, 
to which be is subject as such master or seaman ; and by sect. oOiJ, 
tlie owner is liable for every loss or damage arising on distinct occa- 
sions as if no other loss had arisen. By sect. o02, the above pro- 
visions apply to tlie whole of the (iiioen’s dominions. By sect. d«8, 
neither owner nor master is liable for loss or damage occasioned by 
tlio fault or incapacity of a qualiiied pilot, where the employment of 
one is coinpulsory, 

Tlio master is not expressly protected in the above provisions, 
except in relation to loss by employment of a pilot; and this exceptit>ii 
seems to be de>igiied. The previous Acts included him in some cases 
and omitted him in others. On one of the previous Acts (‘Jd (ico. 3, 
e. 8()) it was decided that a loss by a fire on board a public ligliter, 
employetl by the shipowner to couvi'y the goods on board, was not 
witiiiu the prutt*etiou of the Act, which was in similar terms to the 
present Act ; Mitnurood v. Polloky 1 K, 7/. 7 i3. 

Implied eontiUK ta on purt of shipotrner or majifer,“\ The master 
impliedly contracts that his vo?>hel shall be lit for the purpose of carry- 
ing the goods ; Lijon v. 5 4'IH, Where there is no 

stipulation as to time, the muster must sail in a Ecasonulilc time, and 
pnaaed wilh<ml deviation to the destined port, otherwise he will be 
iialjie for any loss to the plaintilf occasioned b}" the tlelay ; or to any 
loss, wliether by perils of tlu^ sea or otherwise, of whicdi the deviation 
may be the j)roximatc cause ; Jhn is v. (hirrett^ 0 liimj, 7 Id ; 3 Kent 
Com, HO!), lilO. A well-founded fear of capture may justify a 
III aster in not leaving a port in performance of his contract ; i^oie v, 
Cetcorich, 3i) L, J, {C, P,) 102; 0 (J. li,, N, S,, 430. 

Upon arrival at the port, the master is bound to deliver to tlie 
consignee or order of the shipper, on production of the bill of holing 
and payment of freight (and other lawTiil charges) for wliicOi the 
master has a Hen on the goods, unless it appears on the hill of Jading 
that freight has been paid, in which case it is an estopptd as against 
the master or ow'ner ; 3 Kent Corn, 214 ; Howard v. Tucker^ 1 Zf. 
cS* Ad, 712. A bill of lading, signed only by the master, is no 
est(»ppcl as between shipowner and the person who has advanced 
miiiiev on the security of the bill of lading as to the receipt and ship- 
ment of the goods spucitied in it; Grant v. Norway^ 10 (\ U, 005 ; 
20 L, J» (C. J\) 03 ; and the hhipowner may siiow that the goods 
were nut shipped ; S, C, ; or that the master had given other bills 
previously for the same goods ; Hubhersty v. Ward^ 8 Hr, 330 ; 22 
L, J, (K-r.) 1 13. By the 18 & 10 Viet. c. Ill, sect. 3, a bill of lading, 
in the bands of a consignee or indorsee for valuable consideration is 
conclusive evidence of the shipment, as against tlie inuhter or person 
signing it, unles-^ the holder had notice, at tlie time of receiving it, 
that the goods were not on board ; but the master or person so signing 
may exonerate himself in respect of such misrepresentation show- 
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ing that it was caustnl without default on his part, and wholly by 
the fraud of the shippe r, holder, or person under whom the hohh^r 
claims ; see Meyer v. Dresser^ l(> C, N. >S\, 616 ; 33 L, J, (C^. 
P.J 289 ; ante, p. 250. 

If the master has hypotheoabd or sold part of tlie carp:o, although 
under eiTcumstanees which justify him in doiii;: so, he is the agent of 
the shipowner only, and the shipper is entitled to sue the slnpow'iu’r 
on the implied indeniiiity ; Jiennon v. Duncan, 3 Ex, 614 ; 18 X. J, 
{Ex,) 160 ; un i he uuiv reot»ver either the actual sum for which 
the goods wcTc sold; i\tinphtll v. Thompson, 1 Stark, 4'JO; or the 
price which tin y would have felehed at the place of delivery ; llallett 
V. Witjram, !) V, E. tjHO ; 10 L, J, {(*. P,), 2SJ ; but not unless the ship 
cventuallv arrives tficre ; ^^itklnaon v. Stephvna, 7 Ex, 567; 21 X. X. 

The power of the master ot a ship to hind his owners personally 
is but a branch i>f tlie general law of ageney ; and where the muster 
of a hlii[) contracts as such in a foreimi port to carry goods for 
a foreigner, his autliMiity to hind his owners is that conferred by 
the law of tiie country to which the shi[) h<‘h)ngs ; and tlu? tlag of the 
ship is iiotic*' to all tlie world that his impUeil authoiity i"^ liruiled by 
the law of tliat Hag. 3‘h(*reforc wliere the master of a French ship 
co!itracted in th»} West Indies to carry g«H>ds for an Knglishiuau from 
tlienc*! to Liverpool, and on the \o\agu properly hornnvt d money on 
bottomry bonds for the use of the ship and crew' ; and the owner of 
the goods pai<l money to redeem his gotuls, and brought an actitiU 
Hgainst the bhipowr.i is to n*cover the amount, — it is a good defen e 
tliat they ha<i ahandorn d theship and fridght ; and that \yy the law of 
France such abandonment fieed them personally from the engage- 
ments of tlie master in all that concerned the ship and Voyage ; 
IJ<a/(l V. (Saihevt. 33 X. J, {(i. It,) 241. 

Wluit is a suHieieiit delivery of tlie goods depends eitlier upon the 
contract or ii[>ou custom and usoge. if lher«* be no paiticular 
custom, the uuVhter nwist give the consignee reasonable time ami 
opportunity to receive tlieni ; lJuttrne v. (lafrtfff'n, 7 Jf, vS' G, 850. 
As to eviilence of mistom in sucli eases, see n/v/r, p]>. 10, 20. Mr re 
deli\eryata w liar f, ami Iht re leaving tin. in, without notilying the 
arrival to the cour-igms’, is not sulVn icTit; and the lesjMinsibiUty cou- 
tinuewS until actual cielivery to a peison appointed to ree»*ive, or souie- 
tbing e<iiiivaleiit tn it ; or at least until prt»per uotiet' to tlie consignee 
JuiN been given, and the go uis separati tl ami designutt d for his use ; 
3 Kent (\nn, 215. If they are sent tor by the eoiisignee by lighT«*r, 
the captain is ri spousible for the safety of the goeds till Iho lighter is 
fully laden ; sueh at h ast is the cust< m in the port of i^ond^u ; 

V. ti'intrinijtiam^ Pttiki\ K, V, 150, and notv, 

I>y the Mereiiant Snipping: Amendment Act, 1862 (25 & 26 V^ict. c. 
63), ss. 67, vt i^eyy., ceriaiu ]>owtrs are given to shipowners to land 
and enter goods irum foreign ports, in default of the owner, and 
to retain the lieu for freight by giving notice to the owner of the 
wharf, &o. 


ACTION ON GUARANTEE. 

Warrnr.tb s nrd guarartees have acquired distinct technical mean- 
ings, and must be separately treated of. The former relate to things ; 
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the latter to persons. A jruarantee is n contract to answer for tho 
payment of a debt or perlbnuance of a duty by another person. 

By tiic Statute of Frauds (29 (air. 2, c. 3), s. *1, no action lies to 
charge the defendant on a promise to answer for tho debt, default, or 
misearriajce of another, unless the agreenn nt, or some note or mciiuw 
randuni tliereof, bo in writing, signed by tho lairty to bo charged, or 
by some other person thereunto by him lawfully authorised. It luid 
long been hedd that, as an “agreement” includes the consideration 
for the promise, tlie consideration must also appear, at least from neces- 
sary inference, in the wudting ; irai/t v. )Varllvrs, o 10. But 

by 19 & 20 Viet. c. 97, s. 3 (July 29, ISoO), no such promise shall 
be di cmed invalid to support an action or other proceeding to charge 
the person, who makes tho promise, by reas*m only that the con- 
sideration for such promise does not appear in writing, or by neocs- 
sarv inference from a written d<icumeut. 

Where an order for goods is given by A. for the use of B., and credit 
given to A., this is not within tho statute; for it is tho debt of A. 
and not of B. ; liirk/tif/r v. Darnell^ 27 ; 1 Sm, L, C \ 202 ; and 

w iiere there is no writing, whetiier A. or B. was made llie dt'htor by 
tlie agreeimmt of the parties, is a qmsU»>n for tho jury ; Kctttti v. 
Tnnplt^ 1 B, P, 158. Tho qutslioii is, is it a prumiso to pay tlie 
dci>t of another hu* which the other was and still remains liahle after 
tlie promise is made? If it ho, then the statute requires a writing, 
tor it then a “collateral” and not an original jiromise ; see notes 
to Forth V. StanUnt^ I Son/tfL 2115. If the eliect of the 

agreement is to extinguish or satisfy tin- debt of another, — as if A. 
piMiiiises to pay the amount of B.’s debt t<» C,, if (I. will discharge 
B. from arrest under a ca. .sn.. — then, as B.’s debt is disehargeii, tho 
tieht becomes the <h*ht of A. only, ami is not within the statute ; (/oo//- 
V. (7iaii0f 1 IL sS* A, 297. So wlieio at (hdeiitiaiiVs re quest, and 
lor his accommodation, plaintill* <lrew' a hill on A., wdiich wnis 
aect pleil by A,, and iudorstd by defendant, defendant t>romising at 
the lime to indeiiinify iilaintiff; and plaintill was obliged to p*y tho 
hill : Held, that he might sue defendant as for money paid, and tliat 
no wiilt«n guarantee was necessary; llataon v, K'nuj^ 4 11, iV, 
7d9 ; 28 L. J, {Fj\) 327. The promise must he made to the original 
crerditor to be within the statute ; Fasiwftotl v, Zre^/yo//, 11 Ad, vV F, 
438; livailer v. Kluffhotn^ 32 L, J. {(h P,) 198; \3 (\ N, A*., 

344. In tlie last ease the plaintill, a haililf of a county court, 
being about to arrest A. under a W'arrant of commiinnmt for not 
pa} ing a judgment debt, the defendant promised tho plaintiff, 
it he w^ouid lorhear to arrest A., ho would pay the debt on a 
given day or surrender A., and the pnunisc was held not within 
the statute. There must bo at least some implied obligation 
from tho person for whom tho surety becomes answerable towards 
the promisee, os that of an arrested debtor towards his bail to pay 
tho (h ht or surrender, in W’hich cas<* a promise by a third person 
to hoM tho bail harmless is wiuiiii the stsitute ; (tnrn v. (h'eHbwell^ 
10 Ad. cV E, 453 ; this ca^e, how'cver, has h^ en doubted ; see Reader 
V. Kitufham^ sHjyrOi, and Vripps v. Jlarinoll^ 32 L J, {<1, // ) 381 ; 
4 P. *5* 111; where the Kxcheqmr (’hamher (overruling the Queen’s 

Bench, 31 L, J, (Q. 7^.) 150, 2 //. cV 6*. G07) lield that there was no 
debt or duty in tlie person hailed on a charge of misdemeanor towards 
his bail, and that consequently a promise of a third |>erson to indemnify 
the hail was not within the stotute. A “ forbearing to press for im- 
mediate payineot” implies giving a “reasonable time,” and this, 
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though indeiiiiite, is a sufficient consideration for a guarantee by a 
stranger to [>ay the debt ; semhle, Oldershaw v. Kimj^ 2 N. 

517; 27 Z. y. (ZV.) 120; questioning Semple v. Pink^ 1 Ex^ 74, 
contrd. If the consideration for guaranteeing by the defendant the 
payment of past and future debts by A. to the plaintiffs, be the future 
supplying by them to A. of goods, and there be no agreement binding 
on them to supply the goods, and no goods are in fact supj)lied, tho 
guarantee fails for want of consideration ; IFestkead v. Sproso?i, 30 
i. J. {Ex.) 2o5 ; 6 II. A" 728. 

The language, as to the form of memorandum and signature thereto, 
is the same as in the 17th section of the same statute, for which see 
Action for nut acceptlmj Goodn, post, p. 284. Although the signature 
only of the party to be charged is suilicient, the names of both the 
contracting parties must appear upcni the guarantee ; and therefore a 
guarantee on which the name of the person to whom it is given does 
not ufqieur, is bud; IFiUiams v. Lake, 20 L. J, (Q. Z.) I ; 2 E. cV 
E. 310. A letter of defendant to jilaiutiff, referring to a mortgage 
not complete, urul stating defendant’s “ willingness to take any 
respoiisibiliry respecting it,” is not sufl’cient to satisfy the statute, 
there being nothing to explain the transaction rcferre<l to, as to 
amount, interest, or property meant, without parol evidence ; and, 
though sinee the 10 & 20 Viet. c. 07, s. 3, parol evidence may snp])ly 
tho (;onsi<lonition, it cannot go further and explain the promise; 
Holmes V. Mitehvll, 28 L. J. {C. P.) 301 \ 7 C. 21, N. ^^.,301. 

An inifiortant point oftt n arises, whether the guarantee i.s a con- 
tinuing gnarantoe, — tliat is, wliether tho guarantee is c«>iitinod to one 
tninsuetiun and is at an end when credit has been once given to the 
amount guarantecul, or whether it continues in respect of credit 
given, or debts contracted, from time to time. The answer depends 
ou tho hinguage of tho instrument, and the decision in one ease is 
no certain guide to tho construction of the contract in another. The 
statute lU A 20 Viet. c. 07, enacts (sect. 4), that no promise to 
answer for tho debt or default of auother, made to a linn of two or 
more per:.ons, or to one person trading under tlie name of a linn, — 
and no promise to answer for the debt or default of sueh a linn or 
person so trading, — shall bo binding on the maker in respect of any- 
thing done or omitted to he done after a change in any one or more 
of the lirm or persons so trading, unless the intention that the pro- 
mise shall contiiuio to biinl notwillistanding such eliange shall appear 
by express stipulation, or hv netVssary implication from tho nature of 
tho tiriu, or utlierwise. This clause seems to be only deeluratory of 
tho existing law; see Holland v. Teed, 7 Hare, oQ, and 2 lleport of 
Mervautile Lata Vtonmission, A guarantee, for twelve inontlis for the 
payment of all bills the ]>huntitf might discount for 1). to tho extent 
of (>00/., was held revokablo by a notice given during the twelve 
months, iilthough some discount had been made aiul repaid before 
notice ; Offord v. JJaries, 31 L. J. {C. Z.) 319 ; 12 C. li., N. S., 7*18. 
Ilut in liradbartf v. Mortjan, 31 Z. J. (Z’r.) 402 ; 1 //. cjji* C. 249 ; 
it was held that tlie deatli of the guarantor did not revoke an engage- 
ment to guarantee the balance of a running account until notice, 
iuasmuoh as it was a contract and not a bare authority. 

Damutjes.'y A guarantee for payment bv the acceptor of a bill of 
exchange iiududes interest ; Ackerman v. ^hrensperger, IG M. JK 
99, “ We guarantee that 400/. shall be duly j a;d, in the proi>ortion 

of 200/. each,” signed by two persons, does not make them jointly liable 
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to 400/., but is a s^arate contract as to 200/. by encb ; Fell v. Goslin^ 
7 Fx. 185 ; 21 L. «/. {Ex,) 145. An agreement to be answerable for all 
the costs of and incidental to an action to bo brought by the plaintiff, 
entitles him to recover the costs of his own attorney, though not 
actually ]>aid at the time of suing on the guarantee; Spark v. 
JFjsiop, 2S L. J. (Q. E.) 197; 1 E, E, 563. The defendant gave 
to plaintiffs the following guarantee: — “ I promise to pay to Messrs. 

G. 300/. to secure an advance now or hereafter on a banking account 

with A. became insolvent, and paid by agreement with hia 

creditors IG.s. in the pound, and Messrs. G., liaving advanced much 
more than 300/,, received the dividend on the whole of their advance, 
wliich left a balance on the whole of more than 300/. Jlut it was 
held that the defendant’s promise was only to repay an advance 
of 300/., and that be was therefore only liable for the balance of 
300/., after deducting lO.v. in the pound on that amount; Gvr v. 
Fach^ 33 A. J, (Q. Ji,) 49. 

Defence,'] The want of a written memorandum is a defence uinler 
von assumpsit^ or a denial of the contract of guarantee ; Iteade V. 
Lamhe^ 6 Ex, 130; 20 L, J, (Ex,) 161. And a like plea puts in 
is-ue the consideration also ; Lifnll v. llapfinn^ 4 Q. IL 528 ; Hell \, 
ireleh, 9 n, 154; 19 L, J, (C, J\) 184, 

It is a good d( fence (under a special plea) that the guarantee had 
been altered while in the hands of the plaiiitiil' by attaching seals, so 
as «ai)parerit]y to make it a deed, without defendant’s knowledge or 
assent, altliougli the plaintiff has sued on it only ns a simple con- 
tra(*t ; Darulsoti v, Ci^oper, 13 J/. /I". 313 [Ex, Ch,), 

There is no otiligation on the part of the creditor to inform a person, 
who guaraiitoes payment by the debtor, of material circumstances re- 
lating to the dobtor and likely to intluein^e his tliscretinn, if the con- 
i'* alment ho not «aii actual Iraud ; for the rule in poliei*%s of insurance 
does not aj>ply to guarantees; Sarth llrilish Assurena e (Jumpanp v, 
21 L, J, ( AV.) 14 ; 10 llx, 523 ; following Otceti v. Huaiua^ 4 

H, L, C, 9'JT, au<l Jlainiliun v. 11 u/fo/i, 12 C7, F, lOU. 

Any alti ration h}' a l>iiidiiig agreement in the relative position of 
the creditor and tn incipal debtor, wherein’ the latter is n h usetl, or 
tiie remedy against him suspended, or the risk of the surety varied, 
without tlio surety’s assent, will be a discharge of tluj guarantee, 
eilln r at common law or in equity ; see Fewis v, Jfj/tes, I 7/. 

//. 506, and note (r/), 515; and see cases cited ante, pp. 212-3. 

In a contract by the defendant to guarantee to tlie j3aintiir the 
duo execution of certain work, tliere was a sti[)ulatiou ihnt the pluintiir 
should insure the W’ork as it proceeded, and it was held that the 
oiiiisbiou to insure was an eipiitable defence?, without n h ronue to the 
amciunt of damage sustained by the omission; Walts v. Shuttle-’ 
north, 5 II, 4* E, 235 ; 29 L, J, {Ex,) 229. 


ACTION’ ON WAUUANTY OX SALE OF CHATTELS. 

A warranty is either express or implied. 

As to warranty of authority by agent, see post, title, Action for 
Deceit, 


Warranty of title,] If a man sell goods, affirming them to be 
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hi 8 own, that amounts to a warranty of title ; Gross v. Garnet^ 
iJ Mod 261 ; 1 Show, 68 ; Medina v. Stouyhton^ I Salk, 210; 1 Ld. 
liaym, 593. But it would seem that there is in general no implied 
warranty of title, any more than of q^^ialify, on the bare sale of a 
personal chattel ; per curiam^ Morley v, Attenhornnyhy infrd. Where 
a ])awiihroker sold an unredeemed pledge atari auction of such pledges, 
which was bought by the pluintiif, and was afterwards eltiiined by the 
right owner, it was held that no action lay by the plaintiff against the 
pawnbroker as on a warranty ; Morlt^y v. Aftenlmrough^ 3 Kjt, 500 ; 
18 L,^J, (7i\r,) 148. To make the seller liable for a bad title, there 
must be shown fraud, or express warranty, nr an erpiivalent to it by 
declaration, or condiict, or usage of trade. Wlw ii articles are bought 
in a shop profVsstMily kept for the sale ol gt>ods, tiiere can bn no doubt 
that the sliopkeeper must he considered as warranting that a pur- 
chaser will h ive a gO'*d title to km p the goods purchased. In such 
a (!aso the vender sells as his own, and that is what is eijuivalent to 
a ^varranty of title: prr curium^ S, G, ; and s»-e J^irhholtzw. liun^ 
ttiHfv}\ infra. In Chapman v. Speller ^ 14 (^. B. (521 ; 19 L, J, (Q. 
Jt,) 239, the <l<4riidant bright and paid for a lot of articles at 
a sliuiiffs sale under an exeei«tion, and the plaintiff having the same 
ktiowlfdgo as the def<Mi<iunt, offered him an advanced prie<‘ for the 
lot, wlueii the defendant accepted, and the articles were afterwards 
claiineci by a third pariv, and the plaintiff was obliged to give them 
uj). It was held that inero was no iinpluul warranty of title by tlic 
defendant, ami that the fda intiff could not n*oover back the price paid 
os upon a failure of consideration. Hut the C’uiirt adued that, “ in 
so deeiding for llio defendant under the circumstances, they wdsh(*d 
to guard against ludiig supposed to doubt tho right to re<*over back 
money paid up<»ii the ordinary purchase of a oriattel, where the 
purehaHcr tloes not have that for which luj paid,” In Sims v, 
17 Q, li 281, the Court decideil that tho letters ou whieh 
the sale took ])luce amounted to an express warranty of title ; but Ld. 
(.'ainpliell, O. .1., while ho apr»roves of tho dciUsion in Marley v. Atten* 
boroayhy ,v#/y;fd, atlde, “ It may be that the Court of Exchequer is coi- 
rect in saying that on a sale <d* piTsonul property, tho maxim of camit 
emptor does by V e law of England apply to title as well as quality, 
but if so, tliere are many exceptions stated in the judgment whieh 
W'ell-nigh ('ut np the rule, Ex<’Cutory contracts are said to be 
excepted ; so are t^alea in retail shops, av where there is a usage of 
trade ; so that there may he diflieulty iu finding cases to which th (3 
rule W'ould practically apply.” This ]iussage was cited witli ap- 
proval by the Court of l\ in tho late case of J\ichholtz v. JJan^ 
nistery Mich, T, 1864; 13 /E. B, 96. Jn that case the plaintiff had 
purchased some printed goofis in the warehouse of the defendant, and 
received an invoice in which the defendant was described as dealer in 
prints ; the goods turned out to have been stolen, and the true owner 
oluitiied them ; ami it was held that the plaintiff oouhl inaiutaiH an 
actiuu against tiio tiefendaiil to recover the price he had paid. 

Warranty of qaalily,‘] There is no implied warranty of quality in 
the sale of a speeitic ciuittel ; Chanter v. Jlopkim, inff'ii ; Ollivant 
V. Bayleyy infra: but if goods are ordered of a tradesman for a par- 
ticular purpose known to the vendor, there is a tacit eiigngemont that 
the goods shall be fit for it; Jones v. Jtiriyhty 5 liiny, 533 ; Brawn v. 
JSdyingtany 2 M, G, 279 ; Shepherd v. PyhuSy 3 M, »>i* O, 868 ; O/iV- 
V, BayUyy 5 Q. B, 288 ; jper cur., in ' Morley v. Attenborough^ 
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8upr(>, Where the juirehaao is of a well-known and dofiiunl article, 
such as a patent st«>ve, there is no warranty that it will suit the pur- 
pose for wiiieh the purchaser designed it, although tliis purpose inav 
have been known to the vendor; Chanter v. Hopkins^ 4 M. 

399 ; Ollivant v. Bapley^ siiprh. On the sale of a patent there is no 
warranty that it is valid; Hall v. Conder, 26 J, (f.\ P.) 1138; 

2 C\ B,, X, ^S'., 22. Tlicre is no implied warranty that an artiolo 
exposed lor sale as human food is fit for that purpose, at least, where 
a salesman sells a carcase wholesale to a retail dealer ; Bmmerton v. 
Matthews, :il i. J, [Ex.) 139; 7 //. o86. 

I3y the 2o & 26 V’^ict. c. 88, ss. 19 aiul 20, after the Hist December, 
1863, on the sale or contract to sell (whether in writing? or not) any 
article with any trade mark on it, or on what it is contained in, or 
with any description or indication of the number, quality, measure, 
or weight, or of the place where it was mauiifacturcd or produced, 
there shall ho deemed to have been a warranty of tho f|;exiuine- 
iiess of the trade mark, or of tno truth of the description, &o., unless 
the contrary shall have been expressed in writing, signed by or 
on behalf of the vendor, and delivered to and accepted by the 
Vendee. 

Remedy tvhere there is a warranty, When a horse or other article 
lias been sold warranted, but is in fact not according to tho warranty, 
the purchaser may of course maintain an action ui>on tho warranty ; 
but in soiiuj oases he may rescind the contract and recover tho money 
paid under the couut for money had and received ; As, whero by tho 
contract tho purchaser has the power of returning the articlo if not 
approved, lowers v. Barrett^ 1 1\ 21, 133 ; or win re tho contract 
is rescinded uith tho assent of the defeiiduut ; per lluiler, J., Ib, ; 
and the article is returned within a rcasonalile time ; Compton^s case^ 
cited by lluller, J., iii 1 T, 11, 136; Adam v. Richards, 2 H, Bl, 
573 ; Street v. Blay, 2 B. Ad, 456 ; and in the same state as sold, 
and without using the tldng sold after discovery of tho breach; 
llarnar y, (w roves, 15 C, B, 667; 24 L, J, {C, P.) 53 ; Curtis y, 
Ilannny, 3 J^lsp, 82, 

But on the purchase of a specific chattel, it is only where there is a 
condition in the ct»ntraet authorising the return, or the vendor has 
received back the horse or (jthcr urti(;lo and has thereby rescinded the 
contract, or baa been guilty of a fraud which avoids tho contract 
altogether, that the purchaser may thus recover back the price; 
Street v. Blay, 2 B, Ad,i.&2, andf the cases there cited ; Goinpertz 
V. Denton, 1 C, iy M, 267. Where there is a breach of warranty 
and no eondiih/n for rescinding the sale, the vendee must keep 
the article and rely U(‘on a cross action, or prove the breach in 
reduction of dumagi s when siie<l for the price ; Street v. Blay, supra ; 

V. Lnttunorc, 9 B, C, 259 ; Dawson v. Collis, io C, B, 
523 ; 20 L, J, (C. P.) 116. 

if the purciia-er sue njKm the warranty he need not return the 
article sold; I'iclder v. Starkin^ 1 II, Bl, 17 ; Ratishall y. Tranter ^ 
3 Ad, *5- M. 103. 

Proof of the sale and warranty, Where there i« no written con- 
tract, and the warranty is (as it otteu is) mentioned in the receipt for 
the purchase- in^ ney, the sale and warranty may be proved by the 
production of the receipt without an agreement stamp ; Shrine v. 
Elmore, 2 Camp, 407. If the sale was that of a horse, and the de- 
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fondant took another horse in part payment, it is no variance to state 
that the whole price was paid in money, provided the contract was in 
substanoe one of sale and not of exchange ; Hands v. Burton, 9 Hast, 
349; Brown v. B*ry, Belw, N* P. Vyo2. A sale for the^ price of 10/. 
and upwards is within the Statute of Frauds, sect. 17; but as the 
breach of warranty is not usually dhcovered till after delivery and 
acceptance of the goods sold, the statute is then complied with, and 
the contract may be proved by parol. 

The plaintiir must, in general, prove an express warranty ; a high 
price is not tantamount to an implied warranty ; Stuart Wilkins,! 
Houy, 20 ; Parkinson v. Lee, 2 Bast, 322, The w'ord “ warranty ’’ is 
not essential ; but tliere may amoro represciitatiou or opinion ot the 
seller without any intention on either side to give or require a war* 
ranty, und this will bo a question for the jury. Generally, however, 
a rejiresentation made at the sale is part of tlie contract, and e<iuiva- 
lent to a warranty; ITood v. Smith, o M. S' It. 121 ; Salmon v, Jf ard, 
infrtl. Hut not if the contract be reduced into writing; Piekeriny v. 
Dotrson, 4 'Jaunt. 779. Hutw'hero the evidence of the contract ot sale 
consists of a series of letters whicli arc ambiguous in their terms on the 
question of warranty, parol evidence of all the surrounding facts and 
eircuiiistances of the sale is admissible, for the purpt>seof showing that 
a warranty was not contemplated between the parties ; Stuvlrys. liudy, 
31 />. J. {Ex.) 1H3 ; I i/. S t\ 405. On the sale of pictures, with a 
bill of parcels having the artist’s naino attached, it is for the jury to 
find whether the seller has guaranteed that they are really the works 
of the artist, or merely intimated his opinion as to the autliorship ; 
Power V. Barham, 4 Ad. S -£*• d73. A., a corn-dealer, sold to B., 

another corn-dealer, some barley as ‘‘seed barley,” just before 
bougiit by sanqde from a third person. B, knew that A. had so 
bought it by sample as “seed barley,” and that he had not seen it 
in bulk: Held, that this was not evidence of a warranty, but was a 
mere expression of A.’s belief; Carter v. Crick, 28 L» J. {Ex.) 238 ; 
4 ll. S -A. 412. But where goods are sold under a certain denomina- 
tion, the purchaser is entitled to have goods commercially known 
under that denomination, although ho purchased after inspection of 
the bulk aud w'ithout a warranty ; Josliny Kinysford, 32 X. 

{C. P.) IM ; 13 C\ B., N. S., 447. Where the pluiiititf wrote to the 
defendant, “ You will remember that you warranted a horse as a live- 
year-old,” Ac,, to which tho defendant answered, “ The liorse is as I 
represented it,” it was ruled that this was evidt nee of a warranty at 
tho time of sale ; Salmon v. If^ard, 2 C, S P* 211. Where the seller 
said, “ The horse is sound to the best of my knowledge, but I will 
not warrant #V,” and the seller knew it to be unsound, he was held 
answerable on this qualified warranty, viz., that it was sound to 
the best of his knowledge ;” IPoofl v. *^Smith, sujirit. But qarere : for 
this seems to be rather a ease of fraud than of qualified warranty. 
Where the warranty was “ To be sold, a black gelding five years old 
— has been constantly driven in the plough — warranted,” this was 
held to be only a warrauty^of soundness ; Itichardson v. Brown, 1 
Bing. 344. So, “ Received^of B., 10/., for a grey four-year-old colt, 
warranted sound.” is not a warranty of age ; Budd v. Fairma^ier, 
8 Bing. 48. Where there is a manifest defect, a general w arranty 
of soundness will not be deemed to extend to it ; Margetson y. 

Wright, 7 Bing. 603. A splint has been held not to be such a mani- 
fest defect ; Slargetson v. Wright, 8 Bing. 454 ; nor^ convexity of 
the ooruer of the eye; lioUidag v* Morgan, 1 E. JET. 1 ; 28 X. J*. 
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(Q. Ji,) 9. When a horse is sold, with a warranty, by private sale at 
a repository for the sale of horses, where the terms ol’ the sales are 
painted upon a board fixed up in a conspicuous situation, a purchaser 
must be taken to be cof^uizant of those terms, though nothing is said 
respecting them at the time of sale ; and if one of the terms is that the 
horse, being found to be unsound, must be returned within twenty-four 
hours, it must be complied with, though the uusoundiiess is of such a 
nature as may not be discovered within that time ; Bywater v, Jlich^ 
ur(hon^ 1 Ad. E. 508. There are many cases on variances upon 
warranty of soundness, bnt the power of amendment makes it need- 
less to notice them. 

Warranty hy ayent.“\ A servant employed to sell a horse has been 
held to have an iujplied authority to warrant; Atejcander v. Gibson^ 
2 Camp. 555 (the case of a sale at a fair) ; and oven where the servant 
of a horse-dealer has express directions not tt) warrant, but does 
warrant, the master is said to be bound, unless he has notified to the 
world that the general authority is limited ; per liayley, J., in 
Bicker iny v. 15 East ^ id ; llelyear v. llawke^ 5 Esp. 72. 

But the dijctr® has, according to some authorities, been contined to 
the case of sales by servants of horse-dealers, who may be supposed 
to possess a general authority ; Bank of Scotland v. Jf'*atson, 1 Dow, 
45; per Ashurst, J., in Eenn v. Harrison^ 8 T. Jl. 760; Anon.^ 
cited 15 Easty 407. The Court of Common Bleas, in a considered 
judgment, have lately decided that the servant of an owner, not 
a horse-dealer, entrusted on one particular occasion to sell and deliver 
a horse, is nut by law authorized to bind his master by a warranty ; 
and the buyer, taking a w'arranty from sucfi an agent, takes it at the 
risk of being able to prove that he had the principal’s authority ; 
Brady v. Tudd, 80 L. J. (C. P.) 228 ; 9 C. /A, A\ A’., 592. Qaecre, 
Whether, in the case of a foreman, alleged to be a general agent, or 
such a special agent as a person entrusted with the sale of a horse at 
a fair or other public mart, the authority would ho implied ; per 
curiam, S. C. ; sembie, per Ashurst, J., in Evnn v. Harrison, suprdy 
that in the latter case it would nut. What is said at the time of tho 
sale is evidence, and may amount to a warranty ; per curiam, Brady 
V. Todd, supra. If the scdler repudiates the warranty made by his 
agent there is no sale; per curiam, S. V. Where tho horse had been 
already sold, and the vendor’s servant, on delivering him to the pur- 
chaser, made certain statements, and signed a receipt for the price 
containing a warranty, it was held that the vendor was not bound by 
such statements, nor by tho receipt, no express authority to warrant 
being shown ; Woodin v. Burford, 2 C. ^ M. 891. 

Breach of warranty.^ If the breach bo denied, the plaintiff must 
give jKisitive proof of unsoundness, &c., at the time of tho sale ; a 
suspicion that a horse was unsound is not suflicient ; Eaves v. JJixon, 
2 Taunt. 848. The term “sound,” in the case of a horse, implies 
the absence of disease, or * the seeds of a diseasf*, which impairs the 
natural usefulne^s of the animal; Kid<]&ll v. Burnard, 9 M. 4i" W. 
668. It w^as ruled by Lord Eilenborough, that an infirmity, as a 
temporary lameness, which renders a horse less fir for present use, 
though not of a permanent nature, and though removed after 
action brought, is an unsoundness; Elton v. Brogden, 4 Camp^ 
281 ; 1 Stark, 127. A cough, though not permanent, is therefore an 
uusoundncbs ; Coates v. Stephens, 2 Mood, Bob, 157 ; Shillitoe v* 
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Claridffey 2 Chiitt/, Itep, 425. But in Garment v. Harrs, 2 JEsp. 
673, it was ruled by Eyre, C.J*, that a horse labouring under a 
^mporary injury or hurt is not an unsound horse, lioaring is not, 
it is saicf, neoessarily unsound ness, unless symptomatic of disease; 
JBasaett v. Collis, 2 Camp, 523 ; but if it is of such a nature as to 
incommode the h<jrse u hen pressed to his speed, it is an unsoundness ; 
Onslow V. Eumes, 2 Stark, 81. Mere badness of shape (such as may 
produce cutting or curbs), is not iinhoundness ; Dickenson v. Follett, 
1 Mood, ifj* Itoh, 291); Jirowyi v. Dlkimjton, 8 31. cV JT, 132 ; but any 
defect in the structure of a horse, congenital as well as arising from 
subsequent disease or aoeideiit, which diminishes his natural useful- 
ness,' and remiers him less than reasonabiy lit for present use, is un- 
sounduesH ; and convexity in the cornea ol the eye, making tiie horse 
abort-sighted, and so irttiucing a habit of shying, is such a defect ; 
Iloiliday v. Moryan, 1 E. cV E, I ; 28 L, J, (Q. B,) 9. A nerved 
horse is unsound ; Best v. Osborne^ By, ^food. 290. Crib -biting is 
not unsoundness, but vice; Scho/c/ield v. Jiohb, 2 Mood, Hob, 210. 
Wbetin r thruslies, sjdints, or quidding be unsoundness, is a disputed 
'question ; ^Bassett \, (*ollis, 2 Camp, 524 (u) ; bu^a splint which 
produces biuietiess is un iinsoundne.-s, even before^ie lameness is 
produced ; Moryetson v. \Vriyht, 8 Biny, 454? So a bone spavin ; 
fCatson v. ihitdon^ 7 (*, tV ^5. A ciiest-fminderod horse is un- 
sound ; Atferhury v. ludrmannvr, 8 B, Moore, 32. Proof that a 
horse is a good drawer ^vill not satisfy a warranty that ho is “ a jiood 
drnwer, und pulls quietly in harness;” Coltherd s. Puncheon, 2 D, 
iS' It 10 . 

It need not be averred, nor, if averred, provt d, that the defendant 
know of tho unsouudness ; WilliamHon v. Allison, 2 East, 446. 

Datnayvs,^ If a horse has been returned, the plaiutiiF will bo 
cutilled to recover the whole price; if kept, the dilference between 
lUo real value und the price ; or the pUiiutilf may sell the horse for 
wliut ho eiiii get, ami recover the ivsidde of the price paid, in da- 
mages; (\isircll V. Coare, I Taunt, 566. If the hor:>e is not tendered 
to the Vendor, ihe vendee cun recover no damages for the expense of 
his keep ; Ibid, But if the vendee had tendered the horse, he may 
recover for the keep, for such time as would he requiied to sell 
him to the best advantage; 3TKenzic\, irancock. By, 3Iuod, 436. 
So wliere, after notice to llie vendor that the horse luighl bo taken away, 
it was resold, tho vendor is liable for the keep tor a reasonable time, 
which is a qut‘stion for the jury ; Chesterman v. Lamb, 2 Ad, E, 
129. Where the vendor re^emded the contract, it was held that he 
was liable for the keep of tho horse from the time of the contract; 
Khuj V. Price, 2 Chitty Kep, 416. Where defendant warranted a 
horse to pluintitf, who resold him w'iih a warranty to C., and the horse 
proving unsound, C. sued the plaiiitili', and he gave notice to de- 
fendant of the action, and offered him tho option of defending it, but 
receiving no answ'er, he defended the aetit)u and failed: it was held 
that defendant w‘a.> liable, 411 an actiuii on tho W'arranty, for the costs 
of the action brought by C. against the plaintiii'; Lewis v. Peake, 7 
Taunt, 153. li%CW v. IValker, 6 Ad, E, 523, n, the plaintiff had 
bought a liorse of the defendant for 190/., and had been ollered 140/. 
lor him, but the horse proving unsound, plaintiff had been obliged to 
give up the bargain and to sell it for 49/. 7s. Lord Deninan, C.J., 
directed tho jury that the plaintiff was euiitled,to recover the difter- 
ence betweeu the price at which he had sold and the actual value of 
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the hnrse if it hnd l>een sound at the time of such sale ; and he left 
to the jury as a measure of such value the price oifered lor the horse 
while in the plaintift**s hands. This rulinp: was questioned, but the 
case stood over, after arj^ument, for several terms, and wan then 
compromised. The liability of plaintiff for the breach of warranty 
given on a resale by him may be allej^ed and nroved as special 
damage, though the plaintiff has not actually paid the sub-veiulee 
his demand ; JRnudall v. Jloper^ It, JH, 84 ; 27 I, J, (Q. 21.) 
206, See also Joalin^ v. Irvine^ 30 Z. J» 78; 0 II, ^ 512. 

De/imce,"] In actions on a warranty, non assumpsit, or an equiva- 
lent plea, denying the contract, operates only as a deniul in fact of 
the sale and warranty, but not of the breach. Matters in confession 
and avoidance of the* declaration must be specially pleaded ; K. II. T. 
1853, No. 0, 8. It appears from the schedule of forms in the Common 
Law Procedure Act, 1852, that a plea of “did not warrant may be 
pleaded. On sucli a plea it should seem that tlie warranty, and not 
the sale, would be put in issue; whereas the traverse of the sale fuodo 
et forma, will jpvolve the warranty us well as sale, if the form of 
declaration prescribed in the schedule be adopted. 


ACTION ON rilOMISK OF MAKRTAGE. 

Either a man or woman may sue for breach of promise of marriage ; 
Harrison v. Carte, 5 Hod, 411 ; although an aftcunpt was made in that 
case to n-sist an action by the former, on the ground that raarringe is 
not an ndvancenicnt for a man. As an ini’ant may enforce an advaii- 
tageouH contract, altiiough not bound thereby, an infant may sue a 
person of full age fur hrcaeli of proinis** of marriage ; J£o!t v. Ward, 
2 Str, 937 ; per Lord Idlonborough, C.J., in tVurwick v. Jtruee, 2 M, 

S. 209. A marric<l man may be sued tui a promise of marriage to 
the plaintiff, although he Nvas married when he promised, provided 
tlic plaintiff was ignorant of the fact ; ami the plaintiff’s remaining 
unmarried on the faitli of such promise is a sufliciont consideration, 
and the inability of the defendant to marry the plaintiff a sufficient 
breach ; Jlihrard v. hUtletcoml, o Ex, 775; 20 L, J. (7i’.ir.) 2 ; Wild 
v. Harris, 7 C, It, 999 ; 18 L, J, {C. P,) 297 ; and see Defence, 
This action falls within the general rule actio licrsonalis nioritur cum 
persona, and canned be maintained by an executor or adjuiiiiotiat »r ; 
Chaiuhrrhtiii v. U^HUamson, 2 M, vS* S, 403 ; unless perhaps under 
peculiar circum'^tinu es, as where a strictly pecuniary loss has accrued 
to the deceased and the personal estate bi'cii damaged accordingly ; 
which special damage must bo stated on the record, for it will not be 
intended ; per cur,. Id, 416. 

Proof of the cuntravt,^ To maintain this action, the plaintiff must 
prove, ur»der a traverse, the contract and promise of the defendant as 
stated. The prunises must be mutual, thcp reciprocity constituting the 
consideration ; Harrison v, Ca/^e, suprd\ 1 Uol, Ah, 22,;>/.20. At first 
it was held that mutual promises to marry came within the fourth 
section of the Statute of Frauds ; Com, Dip, action on the ease upon 
assumpsit {F, 3) ; but in Bull, AT. P. 280 c, a contrary doctrine is raid 
down, and it is now settled that the promises need not be in writing ; 
Cook V. Baker, 1 Sir, 34 ; Harrison v. Cage, 1 Ld, Baym, 387, 
note at end of case. And if written evidence of the contract be pro- 
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dueed, BO stamp is required ; Orford t. Coh^ 2 Stark, 351. A 
promise on the part of a woman may be presumed from such circum- 
stances of acquiescence or tokens of approval as usually attend the 
acceptance of an offer of marriage ; her presence when the offer was 
made and the consent of parents asked, without her making any ob- 
jection ; her subsequent receptioif of the suitor’s visits, and concur- 
rence in the arrangements for the wedding; her demeanour as one 
Consenting an<l approving, <fec. Express consent in words is not 
necessary ; Daniel v. Bowles^ 2 C, P, 553 ; lliUton v. Mansell ^ 3 
Salk, 16. Ilut to prove a promise by a man more would be necessary, 
neither the usages of society nor considerations of delicacy interfering 
to restrain an explicit declaration on his part. A promise to marry 
generally is, in law, a i)romi8e to marry within a reasonable time ; 
and although an admission of a special promise to marry at a 
particular time should be proved in evidence, it may be left to a jury 
to infer from tb«) circumstances a mure gen^‘^al promise ; Potter v. 
Deboos f 1 Stark, 82 ; J*hiUips v. Crnthhley^ 1 Moore P» 239, But 
a ]>romiBe to marry after a certain event will not support a decla- 
ration stating a general promise; Atehinson v, ^Baker^ Peake^ 
Add, Ca, 103. 

The breach of the promise.'] To prove the broach of the promise, if 
denied, evidence must bo given eitlier that the dolendant lias married 
anotlier, so that pertbrinance is no longer possible ; or that a tojifler 
has been made by tiio plain tiff, followed by a refusal on the part of 
the defendant. For this purpose it has been held suttieieiU that the 
father of a female plaintid‘ doniaiided performance of the defendant; 
Gottyh V, Farr, 2 C, ^ P, 031, 

Damages,] The afUuont circumstances of the defendant are evi- 
d<.nce on the question of damages ; and not merely the loss of an 
establishment in life, but the injury to the plaint id’s feelings, may 
he considered by the jury; and in this respect the measure of 
damages is difforont from that which is adopted in the case of other 
contracts; per eur,, J/amtin v. Great Northern liailwarj Co, 26 
L.J. {Ex.) 23 ; 1 J£. i.y N, 408. 

Defence, 

If, after entering into a contract of marriage, either party discover 
^oss immorality or depraved conduct in the other, it may be pleaded 
m bar of the action ; thus brutal and violent conduct iu the man, 
accompanied W'ith threats of ill usage to the woman, goes to the ground' 
of the action ; Leeds v. Cook, 4 Esp, 258 ; and if a man has made 
a promise of marriage to one whom he supposes to be a modest person, 
and he afterwards discovers her to be a loose and immodest woman, and 
he, on such account refuses to fuldl his promise, he is justified in 
so doing ; Irving v. Greenwood, \ C, P, 350. A subsequent dis- 
covery of a bodily infirmity, which would affect the future hap- 
piness of the parties, has been considered to justify a breach of the 
contract; AteJiinson v. Baker, Peake, Add, Ca, 104. But this was 
only an extra-judicial dictum at Nisi Prius, and the plaintiff 
eventually recovered damages from the female defendant ; S, C,, Id, 
124, In Mali v, Wright, E,, B, ^ E, 746, 765, 27 L, J. {Q, B.), 
345, and 29 X. J, {Q, B,) 43, it was held by a majority of the judges, 
that BU[»erYeiimg bodily infirmity, rendering it da^erous to the 
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defendant’s life to marry, was no answer to an action for the breaoR 
of |)r >raise to marry ; the court being equallv divided in the Queen’s 
jJencli, and a majority of four to three in the Exchequer Chamber. 
And in Baker v. Cartwriifht^ 30 X. J, (C. P.) 364, 10 C\ P., AT. jS*,, 
124, the court held, on the authority of the last case, that insanity in 
the plaint ilF, existing unknown to the defendant previously to his* 
promise, was no defence. To entitle the defendant to a verdict on 
the ground of the bad character of the plaintilf, it is not sufllcient to 
show that charges (as of pecuniary dishonesty or perjury, &o.^ were 
made against the plaintilf, which plaintiff* promised, but failed, to 
ex}>lain : the defendant nnist show that the charges are well founded ; 
BniUlvley v. Mortlocky Jlolt, N. P. 151. To show the general bad 
character of the plaintilf, wliere such evidence is relevant, a witness 
may state what has been said by third persons as to character ; 
poulkes V. iScllway^ 3 Batp. 236. Material misrepresentation of the 
real circumstances of the fainily and previous life of the plaintiff 
may be a good defence to the action ; as where the plaintiff’s 
father and brother told the defendant that she would have pro- 
perty from her father (wlio was insolvent), and denied that she 
had ever been (as in fact she had bt?en) a barmaid ; Wharton v. 
Lewis^ 1 C, cy P. 520. The plaintilf was, in this case, living 
with the relations who misrepresented lier, and was probably 
j)rc^umed to be i>rivy to their statements. Letters written by the 
idaintiff’s father with her knowledge are evidence against her, 
though she would not be answerable for particular expressions in 
them ; but a false representation, made orally by the father to a third 
])erson in the absence of the plaintiff and without her privity, and by 
such person communicated to the defendant, is not admissible; Poole 
V. llayne^ 1 C. P. 546. 

A i)re-contract on the part of the plaintiff to marry another person, 
whica the plaintilf concealed from the defeudant at the time of his 
promise, is no defence to the action, without fraud ; Beechey v. Brawny 
20 L. B,) 105 ; 7i., P, cV P. 706, 

An exoneration by tlic plaintiff* of the defendant from his promise 
may be implied from the conduct and demeanor of the parties ; the 
tohil cessation of intercourse and correspondence for two or three 
yi jiTs is evidence for the jury <»n a plea of exoneration ; although on 
the last occasion they were seen together tlie plaintiff refused to 
give up the defendant’s letters, saying it would be like giving him 
up alU)gether ; Davis v. Bomfordy 30 X. J. (Px,\ 139 ; 6 7/. <5* N, 
245. 


ACTION ON AN AWARD. 

In an action on an award, the plaintiff must prove the submission 
and award and the performance by himself of ,any conditions nre^ 
cedent put in issue by the pleadings. Where the submission is oy a 
judge’s order, which has been made a rule of court, it is sufficiently 
proved by production of the office copy of the rule ; Still v. Halforay 
4 Camp, 17 ; Selly v. Jlarris^^ 1 Ld. jRaym^ 745. But not when the 
submission is by deed or written agreement; for the rule gives it 
no binding effect, and is, or may be, obtained ex parte ; Betney t . 
Read^ 7 Q, B, 79. In that case the rule was evidently not obtamfsd 
by the party against whom it was offered. If the time for making 
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the award has heon enlarged, and the award made within the enlarged 
time, the plaintiff must nbow (if it be put in issue) tlmt the enlarge* 
ment was dul^ made aocording to the terms of the submission, or by 
the consent ot the parties, or under the powers granted by sei*t. 1 5 of 
the Common Law Procedure Act, 18o4. If the enlargement was 
irregularly made, such irregularity is waived by the appearance of 
the parties, having knowledge of it, without objection before the 
arbitrator after the enlargement : 7//t7v, 8 Taunt, 604; so if the 

time had not been enlarged at all; Lawrence v, Jlodifson, 1 Y. ^ J. 
16; but though the parties appear and take part in the reference, if 
they protest at the time, the objection is not waived ; Ituujland v. 
Xotrm/cs, 33 L. J, (C. P.) 337, (Ex. Ch. overruling the C, P., Id. 2o ; 
15 C. JL, N. A'., 173) ; so the objection is not waived, if it goes to the 
jiirisdioiion of the arbitrator over the subject-matter; Danes v. Price, 
34 X, J, (Q. 7/.) 8, (Ex. Ch.). The plaintiff need not prove that the 
delendont had notice of the award ; for he is bound to take notice of the 
award, as well as the plaintiff; 2 JP/ns. Saund. 6*2, note^. Whore the 
award slates i “ request” to the defendant to pay, this is equiva- 
lent to an order to pay; Smith v. Jfartiey, 10 C\ B, 800; 20 L, X. 
(6*. P.) 169. So where after issue joined a cause was referred, and 
^though there was no power to direct a verdict to bo entered, the 
arbitrator ordered tl^at there should he a verdict for the plaintiff' for 
a cerfaiii sum: this was held good as on award of that siim to the 
plaintiff, on W'hich an action for the amount could be rnuintained ; 
Dvereht v. llitchie, 31 X. J, {JCx,) 350; 7 7/. N. 698; and where 
an award directs payment to an arbitrator, or to o stranger, for the 
use of the plaintiff, the jdaintiff may sue on it for the money ; Wood 
V. Adcock, 7 Exvh. 468; 21 X.X. {Ejt,) 204. An award to be made by 
tw’o arbitrators must bo signed by tbcm in the presence of each other 
and at the same time and place, and it is no award unless so signed ; 
Wade Y, Dotclint/^ 4 E, 72. 44; 23 X. X. (Q. B.) 302; Peterson 
Y. Ayre, 15 (\ 72. 724. 

If the nw^ard be by an umpire, his appointment must be proved. 
In the iibst nce of any clause to the contrary, the arbitrators may make 
a valid oppointim iit of an umpire after the time for making the 
award has expired, it it be within the' time limited for the umpirage ; 
JIardinq H'atts, 15 East, 556; lloldatcorth v. Tn/son, 32 X. X. 
(Q. 72.)‘2vS9; 4 72. iV 'S. 1 (X;jr. ('A ). 

In practice there is usually a witness to the execution of an award, 
who, if the execution is disputed, is generally called ; but unless the 
submission requires it, attestation is unnecessary ; and in general, 
therefore, an award may be proved like any otirer deed or writing, 
viz., by proof of the arbitrator’s hand\vritiug. 

Defence, 

Under the plea of no award of and concerning the premises, the de- 
fendant may snow that the aw'ard was invalid because the arbitrator had 
not disposed of all the matters submitted to him ; Dresser v. Stans-> 
field, 14 M, ^ W, 822 ; or that it was not final ; Arnntaye v. Coates, 
4 Ex, 641 ; Eoherts v. Eberhardt, 3 C, B,, iV. S,, 482; 27 X. X. 
(C. P.) 70. Where the defendant pleaded that the arbitrator *‘did 
not make his award of and concerning the matters in difierence,” it 
was held tliat the validity of the award, as ap[>eariDg on the face of 
the deolaratioUr was not in issue ; Adcock v. Wood, 6 Ex^ 814 ; 20 
X. X. (Xx.) 435« Under a plea of no award it would seem that the 
defendant cannot show that it was set aside Roper v. Xery, 7 Ex, 
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55 ; 21 i. J. (jRr.y28, (so held on a replioatioa of no award” to k 
plea alleging^ an award in bar). 

A plea of a parol agreement to pay a less sum at an earlier date 
than that named on the award, and payment thereunder, is good by 
way of acoord and satisfaction after breach by non-payment of the 
first instalment ; and is proved although the payment was made and 
accepted after the substituted day,* if the plaintiff received the pay- 
ment and made no objection on the ground of its being too late ; Smith 
V. Trotcsdale, 3 1!. ^ B. S3 ; 23 L. J. (Q. B.) 107. 

Corruption or misconduct of the arbitrators is not matter of defence ; 
at least, where application might have been successfully made to the 
court to set the award aside ; With v, 3faccarmick^ 2 Wih^ 148 ; 
Braddick v. Thompson^ 8 East^ 344 ; Brazier y. Bryant^ 3 Bing, 167 ; 
Grazehrook v. Davie^ 6 B, C, 534 ; Whitmore v. Smithy 31 L, J. 
(Ejf,) 107 ; 7 //. 509. Nor can the award be impeached on 

the ground that the decision of the arbitrator has pt^oceeded on a mis- 
take ; JohmoH v. Durant^ 2 B, Ad, 925. But the defendant may 
show that it is not conformable to the submission, and this may be 
shown under a plea of no award. 

Although an award is not final if it do not award costs in some 
way, where they'are in the discretion of the arbitrator, yet if the sub- 
mission can be made a rule of court, the amount need not be specified, 
as the taxing-master has jurisdiction over them ; Iloldeworth v. 
Bareham, 31 Z. J. (Q, B.) 145; ? B. 6’. 480 ; S. C. in Ex. Ch.^ 
4 Z. 1 ; 32 Z. J, (Q, B.) 289. The costs need not have been 
taxed before action brought; C, in Ex, Ch., overruling the Q* B, 
on this point. 


ACTION ON AN ATTOENEY’S BILL. 

In an action upon an attorney’s bill, the plaintiff must prove, 
under the general issue, fl.) his retainer as attorney by the defend- 
ant ; which may be done by showing either an express retainer, or that 
the defendant attended at his office, and gave airections, or in other 
ways recognised his employment ; (2.) that the business was done ; 
which may be proved by a clerk, or other agent, who can speak to 
the existence o ' the cause or the business in respect of which the 
charges are made, and can prove the main items. 

jRstainerJ] Proof of a judge’s order referring the bill to be 
taxed, and of the defendant’s undertaking to pay the taxed costs, 
and of the master’s allocatur^ will be sufficient proof both of the 
retainer and of the business having been done; Lee y. Jonee^ 2 
C%mp, 496. In an action against an ordinary corporation, the 
plaintiff must show a retainer under seal ; Arnold y. Mayor of 
Poofe, 4 JIf. fy G. 860. But in the case of quasi corporations, as 
joint-stock companies or commercial companies incorporated by Act 
of Parliament, such as railway companies, there is usually, a power to 
retain attorneys, solicitors, and other like officers without a retainer 
under seaL And where by an Act of Parliament the direotora of a 
railway company had power to appoint and displace officers, this was 
held to extend to an attorney, wno therefore need not be appointed 
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under the oommon seal of the company; v. Justices of Cumber^ 
land^ 17 L, J, (Q. B.) 102. And where the retainer by a common 
law corporation is by resolution only, such retainer is sufficient to 
warrant payment by the corporation, though it may not be sufficient 
to found an action against them ; S, v. Lichfield^ 10 Q. B, 534. 
When several actions against several defendants are consolidated and 
are to abide the event of one, the same attorney having been retained 
by each of the defendants, he is entitled to hold all the defendants 
liable to the costs of the action tried, as on a joint retainer ; Ander- 
son V. Boynton^ 13 Q. B„ 308. Though a lessee or mortgagor is 
usuallv to pay the expenses of the lease or mortgage, yet he is not 
directly liable for them to the attorney of the lessor, or mortgagee, 
who prepared the instruments ; Big ley v. Day kin ^ 2 <!>• J!, 83 ; but 
slight evsdence is sufficient to show direct liability, as that the attor- 
ney received instructions from the lessee, and was desired by him 
to send the bill of costs to him ; Bmit?^ v. Clegg, 27 L. J, (AV.) 300 ; 
Tf^ebb V. lihodes^ 3 JV. C, 732. As to the liability of the husband 
for the costs of preparing a marriage settlement, see llelps v. CVny- 
toti, 31 L. J. (C\ 1\) 1. 

Stnt, 6 cV 7 VicL e, 73.] The last act which requires delivery of a 
bill before action is 6 & 7 Viet. 0 . 73, By sect, 37 of that act, no at- 
tornej(or solicitor, nor any executor, &o., shall commence or maintain 
any action or suit for the recovery of any fees, charges, or disburse- 
ments for any business done by such attorney, &o., until the expira- 
tion of one [calendar] month after such attorney shall have delivered 
unto the party to bo charged therewith, or sent by the post to, or left 
for him at his counting-house, office of business, dwelling-house, or last 
known place of abode, a bill of such fees, <&o., which bill shall either 
be subscribed by the attorney or by any of the partners, with his own 
name or with the name or stylo of the partnership, or be enclosed in 
or accompanied by a letter subscribed in like manner referring to such 
bill. Provided that it shall not be necessary in the first instance for 
such attorney to prove the contents of the bill delivered, sent, or left ; 
but it shall be sufficient to prove that a bill, subscribed or enclosed as 
aforesaid, was so delivered, sent, or left; but nevertheless it shall 
be competent for the other party to show that the bill so delivered, 
&o., was not such a bill as constituted a bond fide compliance with 
this act. 

Sect. 2 prohibits any person from acting in any way as attorney or 
solicitor unless duly admitted, enrolled, and qualified. 

By sect. 2(5 no attorney or solicitor practising in any of the courts 
mentioned in the act without a stamped certificate shall maintain an 
action for any fee, reward, or disbursement for any business done by 
him as attorney or solicitor as aforesaid, whilst he shall have been 
without a certinoate. 

By sect. 31 no attorney or solicitor shall prosecute or defend suits, 
in his own or another’s name, whilst in prison, nor sue for fees, 
rewards, or disbursements in respect of any business done by him 
whilst such prisoner. 

The cose of bills, for business in the House of Lords and Commons 
respectively^ is provided for by 10 & II Yict. c. 69, and 12 & 13yict. 
0. 78. 

The 6 & 7 Viet, c* 73, repeals 2 Geo. 2, 0 . 23, on which many cases 
have been decided, and the present act is expressed in language in 
general sufficiently different to make most of them inapplicable to it* 
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Those decisions only are here retained which, from the similarity 
of the lang^uag^e used, are not manifestly useless* 

One distinction between thia act and the former seems to be, that 
the £>ower of taxing bills now extends to bills for <iwi/ busi/tcsB done 
by an attorney or solicitor. It is no longer confined to business ** at 
law or in equity,” that is, to proceedings taken in a court, dnd the 
only qiialmcation is one evidently implied, though not expressed, 
riz.y that it should be done as attorney at lata or solicitor. In all 
such cases a bill must bo delivered, sent, or left in the manner re- 
quired by sect. 37. See Smith v. l^imes^ 4 Ex. 32, 40 ; 19 «/. 

{Ex.) 60, per Cur. It has, however, been held that sect. 26 only dis- 
ables an uncertificated attorne 3 ^ from suing for fees in respect of busi- 
ness done by him in somo court referred to in the act ; Eiehards v* 
Suffeldy 2 Ex. 616 ; Greene v. lleecey 8 V. B. 88. 

liy 12 Geo. 2, c. 13, s. 6, an attorney might sue another attorney 
for agency business, without delivering any bill; but this act is 
repealed, and the present act contains no such exception* it also 
requires assignees and personal representatives of attorneys, &o., 
to deliver bills. In some cases (as In re GedyCy 2 Bowl. 4f* L. 
915, and In re StmonSy 3 Bowl. L. 156), it had been held 
that agency business was virtually excepted out of the 6 & 7 
Viet. 0 * 73. But in Billing v. 1 Ex. 14, whore an 

attorney employed another attorney to defend an indictmenj^, the 
bill delivered by the latter to the former was held taxable ; and 
it seems to follow that the delivery of a bill is obligatory. And 
in the later case of Smithy. Dtmesy 4 Ex. 32, L. J. {Ex.) 60, the 
Oourt of Exchequer, after time taken for consideration, has again 
decided that agency' business is subject to taxation. The cases on the 
efifect of including taxable and un tax able items in the same bill are 
no longer retained, both because all business seems to be now taxable, 
and because many of the old distinctions were founded on no clear 
principle, and are not likely to govern the construction of the existing 
act. 

An agreement entered into by a client with his attorney to pay him 
at a certain speoial rate for business to be done, is not binding, or, at 
all events, is not conclusive, upon the client ; IJrax y. Scroopcy 2 B. 
t5(* Ad. 581. Such an agreement is void, at least to the extent that 
the attorney cannot recover on it a larger sum than the master would 
allow on taxation ; and therefore a bill, in which a gross sum is 
charged by the attorney as per agreement, without giving speoifio 
items, so as to enable the master to tax them, is not a compliance 
with the 6 & 7 Viet. c. 73, s. 37 ; Philby v. Hazlcy 29 L. J. {C. P.) 
370; 8 C. B.y N. S. 647. An attorney, employed as clerk to a public 
board at a fixed salary, can recover his salary, although part of the 
work be done as an attorney, without having delivered a bill of such 
part ; Bush v. Martin^ 33 L. J. {Ex.) 17 II.^ C. 311. 

An attorney of one oourt cannot practise in another court without 
signing the roll (s. 27), and he cannot recover his fees ; Latham v» 
Hydoy \ C. M. 128; Vincent v. IloUy 4 Taunt. 452. So in an 
action by sever^ partners, attorneys, for business done in a local 
court, it appearing that only one oi the plaintiffs was an attorney of 
that court, it was held that they could not jointly recover ; Ardlen y. 
Tucker y 1 Mood. Boh. 191. 

As to setting off an attorney's bill, see pasty tit. Defences — Set>-off. 

An attorneys bill cannot be recovered on an account stated without 
proof of the delivery of the bill, though the amount has b^n ad- 

M 2 
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niitted ; Eicke v. Nokea^ 1 Mood. 4* 359 ; Brooks y. Bockett^ 9 

Q. B. 847. But he may recover on a promissory note given for the 
amount ; Jcffcryn v. Evans^ 14 M. ISf W. 210. 

EeMtery of the hill^ Koto and to whom.'] Where the non- 
delivery of a signed bill is pleaded, plaintiff must prove that 

the bill was not only delivered, but left with the defendant for 
examination ; Brooks v. Mason^ 1 Jl. BL 290. Showing and ex- 
plaining the bill without a regular delivery is not sufficient ; 

Crowder v. Shee^ 1 Camp. 437. It has been held not sufficient 

to prove that the bill was delivered at a particular place not shown 
to be the defendant’s abode, and that the defendant afterwards de- 
livered it to his attorney’s clerk ; Eicke v. Nokes^ Mimd. 4* M. 303 ; 
unless it i^peavs that the defendant had it in his possession a month 
before action ; /><•/• Alderaon, B., Etjgintony. Cumber ledye^ 1 Ex. 271; 
in which case a delivery of a bill by a local attorney to the general 
attorney of a company, who submitU^d it to the provisional committee, 
one of whom present was the defendant, a month before action, was 
held sufficient; and the decision of the Exchequer Chamber is to the 
same effect, in I'hipps v. Daubrn tj^ (i. B. 514; 20 X. J. (Q. B.) 
273. A delivery at tfie office of a* public company, or to a person 
representing it, would bo sufficient ; but a delivery to one provisional 
coininittee-man at his private place of business is not sufficient alone 
os against A^co-coramittee>mnn ; Edwards y. Lawless^ 6 C. B. 329; 17 
X. *T. {C. ./\) 293 ; but if two be shown to be joint contractors, the 
delivery to ono is goo<l as against the other ; Mant v. 4 Jl. Sr 

N. 324 ; 28 X. J. ( Ex.) 234, See also Blandy v. i>e Bimjh^ 6 C. B. 
623; 18X. X.(a l\) 2. 

The deli^ry of the bill to the attorney of the party has been held 
good, if ho himself afterward attend the taxation ; JVarren v. 
Cunningham^ Gow. 71 ; Vincent v. Slaymaki^y 12 East, 372. So 
a delivery to one of the retaining persons, who has been authorised 
to act for the others, is a delivery to all ; Einehett v. Ilow, 2 Camp. 
277, Thus whore an attorney had been retained jointly by several 
persons to defend several suits against each, in the subject-matter 
of which they had a common interest, it was held that the de- 
livery of a bill to one was sufficient to enable the plaintiff to main- 
tain a joint action against all ; Oxenham v. Lemon, 2 I). 4 E. 
4(51, Some of the above decisions were under the repealed sta- 
tute, but they seem to be still applicable, as the wording of the two 
is very similar; for by the 2 Geo. 2, c. 23, s. 23, the bill is to be 
“ delivered t-o the party to be charged therewith, or left for him at his 
dwelling-house or last place of abode.” 

Delivery of the bill, how proved.] An indorsement on a bill in 
the handwriting of the plaintiiTs clerk, since dead, proved to have 
existed at the time of the date, stating that a copy was such 
a day delivered to the defendant, together with proof that it was 
the clerk’s duty to deliver the bill, and that such an indorsement 
was usually made in the course of business, will be sufficient primd 
facie evidence of the due delivery ; Champtieys v. Peck, 1 Stark. 
404. Proof that the bill was inclosed in a letter and put into a box 
in the attorney’s office from which the postman invariably took letters 
everv day, is sufficient evidence of sending ; Skilbeck y. Garbett, 7 
Q, B. 846. 

Delivery of tlw bill, at what ftms.] The bill must be proved to 
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have been delivered one calendar month before the commonoement 
of the action ; ss. 37 & 48 ; see JiyaU v. 'Fhe Queen, 11 Q, 7/. 781. 
The month must be reckoned exclusively of the days on which the 
bill is delivered and action brought ; v, Heslop, 8 A(L ^S* E. 

oil ; (under the 2 Geo. 2, c. 23, where the words are^*** until the ex- 
piration of one month or wiore after,*’ &c.); and see Freeman v. Head, 
4 77. tj- iS\ 174. The Nisi Prius Record, though made up of tlio term 
in which issue was joined^ was formerly sutiicient ;>/ ///*« facie evi- 
dence, when made up of a term commencing more tliau one month 
after the delivery of the bill, that the action had not been brought 
too soon ; Webb v. Pritchett, 1 77. 7\ 263 ; and made it incum- 

bent on tiie defendant to prove, if the fact w^as so, that the action was 
eomincnced too soon, by producing a copy of the writ ; Jlhodea v. 
Gibbs, 5 Esp. 163 ; or the declaration delivered by the* plain tiif ; 
Harris v. Ormc, 2 Camp, 497 («). But now, by the Uniformity of 
Process Act (2 Wni. 4, c. 39, s. 11), the issuing of the writ of sum- 
mons is for all piirposes the commencement of the suit; Alston v. 
Uyulerhill, 1 C, 3/. 492 ; and the date of the issuing appears on 
the Nisi Prius Record. 

Proof, and form of the hilL^ The bill maybe proved by a copy or 
du])lii‘afe original, without any notice to produce the hill delivered ; 
Anderson v. May, 2 77. tV P, 237 ; Colling v. Treweeh, 6 (\ 394. 

But it is not now necessary in the first instance ft)r ihe^daintilf to 
prove the contents ; it is enough to prove that a bill of fi^es, &c., sub- 
scribed or inclosed in a signed letter, was duly delivered, and the 
defendant may show that it w^as not a bond Jule compliance with the 
act; see 6 & 7 Viet. c. 73, s. 37, supra, n, 266. The act does not 
prescribe any form of making out the bill, as 2 Geo. 2, c. 23, s. 23, 
did ; see lit i/nolds v. (Uiswell, 4 Taunt, 193, on the old act. And 
this has not been sufficiently attended to in cubCs decided since the 
lust act, in which the courts have bi cn influenced too much by the strict 
requirements of the old one. Thus it has been held that the bill must 
still show in wliat court the business was done ; Engleheari v. Moore, 
15 31, cV JC, 548 ; but it is sufficient if the court appear by reasonable 
inference ; JIartindale v. Falkner, 2 C, 77. 706 ; Sargent v. Gannon, 
1 C, B, 742. It has, liow'ever, been decided that, the authority to 
tax and the scale in all the superior courts of law being now the 
same, it is prund facie enougli if it appears to be business done in any 
of those courts, and that the defendant ought to apply for a bcd teif 
bill, if it bo bond fide necessary; Cozens v. Graham, 12 (\ 77. 398; 
21 L.J, {C. P,) 206 ; Cooke v. Gillard, 1 E, 4* B, 26 ; 22 L. J, {Q, li,) 
90. And the cases contra, decided shortly after the passing of the pre- 
sent act, must not be relied on. It has been held, too, that the bill 
must contain the name of the cause, if the business arises in one ; 
3Iart inhale v. Falkner, 2 C. B, 706, But if the cause is suffl- 
ciently described to be understood, the technical title of it need 
not appear ; Anderson v. Boynton, 13 Q, B, 308. The bill must show, 
either by the heading, or by the accompam inic letter, or envelope, the 
party charged; Taylor v. Hodgson, 3 Jfjowl. 4!* 7^-115; Lucas v. 
lioberts, 24 L, J, \ExJ) 227 ; 11 JSx. 41 ; Gridley v. Austen, 16 
Q. B. 604 ; Champ v. Stokes, 30 L. J. {Ex,) 242; 6 H. N. 
683. A mistake iu the date of the items, which does not mislead, 
will not vitiate the bill ; Wiltiams v. Barber, 4 Taunt, 806. So a 
mistake in the name of the parties to the cause at the head of 
the biU, if not of a nature to mialead, or if the right name appears 
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indorsed ; Sargent y, Oannon^ 7 C. B. 742* If part of the bnsineas 
was done in a court named in the bill, and part in an unnamed one, it 
has been considered that the plaintiff cannot recover any part; 
Ivimey v, Marks^ 16 M. ^ W. 843; Dimes v. Wright^ 8 C. B. 831 ; 
19 L, J. {C. I\) 137. But this is the rule only where there is not 
enough in the bill to show on what scale the costs should be taxed ; 
and where a part of the business appeared to have been done in an 
unnamed superior court of law, but tne bulk of it in a named court 
of law at VVeatminster, this was held enough ; Keene v. JVard^ 13 
Q. B, 515. The reasoning of the Court of Queen’s Bench, in Cooke v* 
Qillard^ ante, p. 269, and Keime v. Ward, seems to impugn the doc- 
trine of Ivimey v. Marks, and Dimes v. Wright, that a bill insufficient 
for part is bad altogether ; which is, however, supported in Bigot v. 
Caaman, 1 //. 4' K. 837 ; 26 Z. J. (Zjt.) 134. On the other hand, 
Keene v. Ward, and Cooke v. (Jillard are adhered to, and the cases 
in the Exchequer tlissented irorn, in llaigh v. Chtscy, 7 F, B. 578 ; 
26 L, J. (Q. IL) 217. And the Court of Queen’s Bench ])oiut out that 
the Court of Common Pleas had expressly decided in Waller v. Lacy, 
1 M, O, 54, that an attorney may recover for such of the items of 
lus bill as are sufficiently described^ although, as to others, the bill 
is insufficient. 


Defence. 


Non^delirery of Bill,’] The defence of non-delivery of a bill is 
only ttvailablo under a special plea ; Lane v. GU nny, 7 Ad, JB. 83. 
The plea need only negative every mode of deliverv in the terms of the 
37th section ; Tutc v. llUchins, 7 C. B, 875 ; 18 X. J, {C, 7^) 256 ; 
and if the plaintiff reply that the bill w'as delivered io the defendant, 
evidence that the bill was delivered to n serra?if of the defendant at 
his house, will support this issue ; Maegregor v. Keilg, 3 Fx. 794; 18 
X, J. {Fx.) 391. 

Disnuied charges,'] Where a bill has been delivered containing 
taxable items (and almost all items are so now), it has been held, 
under the old act, that the defendant cannot object to the reasonable* 
ness of the charges at the trial; Williams v. Frith, I Dong, 198; 
Andersim v. May, 2 i>. «?(’ F, 237 ; Lee v. Wilson, 2 Chit, Hep, 
65. The reason seems to have been that the defendant might have 
had them taxed by more competent persons tlian a jury, and must 
therefore be taken to have act^uiesced in them conclusively. But by 
the present act (section 37^ it is only after a verdict or writ of 
inquiry, or the expiration ot one year from the delivery of the bill, 
that the reference to taxation at the request of the party chargeable 
is not grantable of course ; and in point of practice a verdict is almost 
always taken subject, as to the amount, to taxation by the proper 
officer. 

The delivery of a former bill is conclusive against an increase of 
charge on any of the same items contained in a subsequent bill for 
the same business, and strong presumptive evidence against any 
additional items ; but real errors or omissions are fo be allowed for; 
Loreridge v. Botham, 1 B. ^ B. 49. Where the bill has been taxed 
previously to the signed bill being delivered, the master’s alloeatur ia 
not conclusive against the plaintiff on a plea of nunquam indebitatus^ 
but only strong evidence that no more la due ; Beck v. Cleaver, 9 
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DowL 111; there the difference of amount depended on when the re- 
tainer ot the plaintiff was revoked. It is a good defence that the plain- 
tiff undertook the cause gratis ; and the declaration of his clerk to that 
effect, when he attended to tar costs, is evidence for the defendant ; 
Ashford y* Price ^ 3 Stark. 185. To an 'action for work done as 
an attorney, on a plea of payment of money into court, and nufu/uam 
ind^ib, to the residue, the defendant may snow that the plaintiff had 
agreed, on a certain event (which had occurred), that the work should 
be done for costs out of |>o^et, which did not exceed the* sum paid 
in ; Jones v. Beade^ 5 Ad. 529. If an attorney undertakes to 

charge a client only costs out of pocket ** in case the damages or costs 
should not be recoverable,’^ and the client recovers, but the defeudaht 
becomes insolvent, the attorney is not limited to costs out of pocket ; 
In re Stretton, 14 M. 4* S06. The plaintiff is pritmi facie 

entitled to be paid for professional services ; but where the defendant 
proves facts which are evidence of gratuitous services, the jury 
ought not to be told ** to find for the plaintiff unless the defendant has 
established his defence,” but should be asked whether, taking all tho 
evidence together, the plaintiff has proved his title to'payment ; for 
the onus of proof lies on him, and if the matter is made douhtfid in 
their minds by the evidence, they ought to find for the defendant ; 
llingeston v. Kelly ^ 18 i. t/. {Kx.) 360. 

Keyliyeftci! or misconduct of plaintiff,^ The plaintiff^ negligence 
in the conduct of tho business cannot be set up as a defence, if it has 
not been such as to deprive tho defendant of all beneiit ; Tcmpler v. 

Lachlan^ 2 N, It. 136 ; but where such has been the case, as 
where the defendant’s appeal against the removal of a pauper wholly 
failed from the plaintiff going to tho wrong sessions and w'rongly 
signing the nolicLS hiinselr, the plaintiff cannot recover; Jluniley v. 
Buhver^ f> N. C. Ill ; and if an attorney conducting a suit commits 
an act of nogligenco by which all the previous steps become useless 
in the result, he can recover for no part of the business ; Bracey 
V. Curler y 12 Ad, iJij' B, 373. Such failure of consideration 
is evidence on the general issue, and is for the jury to decide ; 
S. C. ; JIill V. A lien ^ 2 3/ W. 283. So where an indictment for 
perjury failed for misnomer of tho commissioner before wliom it was 
committed, and the jury found gross negligence, the plaintiff cannot 
recover ; Lewis v. Samuel^ H Q, B. 685; oven though tho client was 
only to pay costs out of pocket, which was all the plaintiff sought 
to recover ; S. C. If an attorney sues in a court which is without 
adequate powers to examine material witnesses out of tho juris- 
diction, and the suit fails accordingly, he cannot recover his costs of 
the suit; but he may recover the costs of letters before suit de- 
manding tho debt; Cox v. Leach^ I C. /A, N. S,, 617 ; 26 L. J. 
(C. P.) 125. So where an attorney commences an action on two 
foreign btills, without having first ascertained whether they had 
been specially indorsed to his client, which the attorney knew was 
necessary by tho foreign law, and the action is discontinued for 
w’ant of such indorsement, he can recover no costs ; Long y. Orsi, 
18 C. B. 610; 26 L. J. (C*. P.) 127. If an attorney, through 
inadvertence or inexperience, does useless work, he cannot recover 
anything for it ; Hill y. Featherstonhaugh^ 7 Bing. 669. And entire 
items for useless work may be expunged ; Shato v. Arden^ 9 Bing. 
287. But if there are other causes conducing to the loss of the 
benefit besides the plaintifiTs negligence, the negligence is no 
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defence ; T>ax v. Wardy 1 Stark, 409. It is no defence to an action 
for business done in defending a suit, that the plaintiff was instructed 
to put in a jplea for delay, which he neglected to do ; JohnBon 
v. Alston^ 1 Camp, 176. iJor that the plaintiff refused to go on with 
a suit in chancery, if the defendant did not supply him with money ; 
MowBon V. Earlcy Mood, M, 538 ; for though an attorney cannot 
suddenly and without notice abandhn a cause, yet if he gives reason- 
able notice, he is at liberty to discontinue the conduct of it, on a 
refusal by the client to supply him with money ; and he may recover 
for the work done ; Vanmndan v. BrownCy ^ Bing, 402. Where an 
attorney prepares for a client a document which turns out to he illegal, 
but with regard to the legalit}* of which there was reasonable doubt, 
he is entitled to recover for preparing it ; TotU v. SparroWy (5 
C. 4* 749. The illegality must at all events be pleaded ; S, C, 1 

N, C, 694 ; unless it makes the work done wholly useless ; semh, 
Tahram v. If7irre/i, 1 Tyi\ «S* li>3; lloherts v. Barbery Chitty 

Precede by PearsoHy p. 225. So the misinterpretation of a rule or 
order (such as a stanaing order of the House of I^ords, by an attornev 
acting as a parliamentary agent) the construction of which is doubtful, 
is not such culpable negligence as to disentitle the plaintiff to recover 
for his work, although in conscMpienco of the mistake the bill is with- 
drawn ; Buhner fiihnnny 4 3/. tS'- (h 108. It is a good defence, 
uiuic-r the goiuTul plea, tliat the plaintiff paid no attention to the 
<lefendant*8 cuse, but resided at a distance from the place where his 
business was carried on, and that, in fact, it was transacted there by 
another person <*in ployed by the plaintiff; Taylor v. (rUtBBbrooky 3 
Stark, 75; Ilopkinson v. Smithy 1 Bing, 13; and this was ruled 
without reforeuoe to the success or miscarriage of the business done. 

Want of certificate y admissioHy vS'C.] The defendant may put the 
])lai(itiff to prove, under a special pica, that the plaintiff had a eerti- 
noate, see s. 26, sujyrd p. 266 ; or was duly admitted ; Hill v. Sydneyy 
7 Ad. J:, 950. By the 23 & 24 Viet. c. 127, s. 22, the Law List, 
purporting to bo published by the authority of the Commissioners of 
the Inland He venue, and to contain the names of the attorneys who 
have obtained stamped certificates for the current year (from 16th 
November or any later day to 15th November in the next year), on or 
before the January in the same year, shall, until the contrary bo 
made to appear, be evideimo in all courts, &c,, that the persons named 
in it as such atU)rneys are so oertiticated ; and the absence of the name 
of any person from tho List shall bo primd facie evidence that he is 
not so qualified to practise as an attorney under a certificate for the 
ourrent year ; but in tho latter ease an extract from the Iloll of 
Attorneys under the hand of the registrar for the time being (or of 
the secretary of the Law Society, while that society acts as registrar) 
shall be ovidenoe of the facts appearing in the extract. Before 6 & 7 
Yiot 0 . 73, an attorney miglit maintain an action for business done 
at a time when he was uncertiticated, provided a certificate were taken 
out by him before the end of a year after the expiration of the period 
to which the prior certificate extended; BotcUr v. Brotcuy 2 Ad, 

E, 116 ; but by seot. 26 of that act he cannot maintain an action 
for any fees, &o. in resect of any business done in any action carried 
on or defended while he was unoertifioated ; but this section only 
applies to business done in the courts mentioned in the act, and not to 
business done out of court : Xicharde v. SujKeldy 17 X* JT. (Ex,) 362: 
2JSx,Ql6 ; an^, p. 267. 
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Agency business,'] Where one attorney does business for nnotluT, 
the atV^rney who does the business universally gives credit to the 
attorney who employs him, and not to the client for whoso boiufit it 
is done; and this can be show’n on the general issue. If the attorney 
in such cose intends not to be personally resjionsible, it is his duty to 
give express notice that the business is to be done on the credit of the 
client; per r«r., Scrace v. Whittington^ 2 B, C, lo. Hut such 
notice,’ though it may protect the attorney from liability, will not 
necessarily make the client liable ; see liohbins v. I^ennell, 11 Q, B, 
256. 

Statute of Ijimitations,'\ The contract to conduct a suit is entire, 
and can only be determined on reasonable notice that the attorney 
will not proceed without payment or advances from the client ; and 
where the suit ended within six years, the Statute of Limitations 
wdll not bar the demand for any part of the business ; JlarriH v. 
Osbourn^ 2 C\ 31, 629 ; 3fartindale v. Falknery 2 (\ B. 706 ; for 
tlie attorney cannot in general sue for his costs until the suit is ended 
or his client dead, and the statute does not run till the liappeiiing of 
one of those events; Whitehead v. Lord^ 7 Fjt, 691 ; 21 Z. J, 
(Bjr.) 239. 


ACTION AGAINST ATTOllNEY kOli NEGLIGENCE. 

What amounts to actionable negligenc€,'\ An error of judgment 
on a point of law, open to reasonable doubt, is not sullicient ; 
Kernp v. Burt^ 4 B, 4* Ad, *124 ; there must be gross igiioranee, 
c<r gross negligence in the performance of his professional duties ; 
J^urves V. Landell^ 12 Cl, Fin, 91. The attorney is bound 
to bring a fair amount of skill, care, and knowledge to the per- 
formance of his duty, and this will be a c^uestion of fact for the 
jury under the direction of the judge, who will explain the nature of 
the duty, and the degree of negligence which makes him responsible; 
Caldwell v. Hunter, 10 Q, B, 82. 

The omission to bring a writ (issued to save the Statute of Limita- 
tions) to the ofBce to be returned non est inventus and entered of 
record, within one month after its expiration, as required by the 
2 & 3 Will. 4, c. 39, s. 10, is actionable negligence ; Hunter v. 
Caldwell, 10 Q, B, 69, 83. Where a mortgage was prepared under 
the defendant’s advice, and the solvency of the mortgagor was 
questionable to the knowledge of the attorney, it was held his duty 
to search at the Insolvent Debtors Court ; and if the language of the 
defendant shows that he considered the search expedient, this is 
evidence of his suspicions; Coopery, Stephenson, 21 L, J, (Q. B), 
292. But the court declined to say whether or not searches of this 
kind are necessarily, and in all cases, essential ; Ibid, \ t may not bo 
part of the duty of an attorney to know the legal operation of con- 
veyances, but it is his duty to take care not to draw wrong conclu- 
sions from deeds before him, but to lay them before counsel, or draw 
the conclusions at his own peril ; and therefore wherd an attorney 
acted on the advice of counsel to whom he had mis-stated the legal 
effect of certain deeds which did not accompany the case, this was 
held evidence for the jury of negligence for which he was responsible; 
Ireson v. Pearman^ 3 B, ^ C, 799. 

> 3 
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An attorney^ instructed to take or to defend legal proceedings, is 
liable for failure by reason of bis own culpable neglect ; as where he 
was retained to proceed on a statute against an apprentice, and he 
proceeded under a wrong section of the statute as against a servant ; 
Mart y,* Frame j 6 CL ^ Fin, 193; or where the attorney and his 
witnesses were absent when a cause was called on ; and such facts 
support a declaration for not instcueting counsel, though the counsel 
had a brief and was present, but was obliged to withdraw the record ; 
Hawkins v. Harwood, 4 Ex, 603 ; 19 L, J. {Ex.) 33. 

Above are only a few of the instances in which the liability of an 
attorney for negligence has come before the courts. “ It would be 
extremely dilKeult to define the exact limit by which the skill and 
diligence whicli an attorney undertakes to furnish in the conduct of 
a cause is bounded ; or to trace precisely the dividing line between 
that reasonabhi skill and diligence which appears to satisfy his under- 
taking and that crassa negligentia, or lata culpa, mentioned in some 
of the oases, for w'hich he is undoubtedly responsible. The cases, 
however, appear to establish, in general, that an attorney is liable for 
the consecpieiice of ignorance or non-observance of the rules of practice 
of the court in which lie sues ; for the want of care in the preparation 
of the cause for trial; or of attendance thereon with his witnesses; 
and for the luismuiiagemeiit of so much of the conduct of a cause as is 
usually and ordinarily allotted to his department of the profession. 
Whilst, on the other hand, he is not answerable for error in judgment 
upon points of new occurrence, or of nice or doubtful construction, or 
such as are usually intrusted to men in the higher branch of the pro- 
fession of the law. • , . Wo lay" no stress upon the fatrt that the 
attorney had consulted counsel ; because we think his liability must 
depend upon the nature and description of the mistake or want of 
skill which has been shown ; and ho cannot shift from himself such 
responsibility by consulting another where the law would presume 
him to have the knowledge himself;’* per Tindal, C. J., delivering 
the judgment of the court, in Godtfroy v. Dalton, f> Jiing, 467-9. 

An attorney will bo liable to an action, at least for nominal damages, 
for ooinproniising an action against the express directions of his client, 
though the compromise bo really for the benefit of the client; and 
under such circumstances it is no defence that the attoruev acted 
under the advice of counsel retained to conduct the cause ; Pray v, 
Voules, 1 E, iS* E, 839; 28 X. J, (Q, 7/.) 232 ; but in the absence 
of express directions co the contrary, an attorney retained to conduct 
a cause has power in the exercise of his discretion to enter into a 
compromise, if he does so reasonably, skilfully, and bond fide ; per 
Lora Camtibell, C. J., -S'. C. Chown v. Parrott, 32 L. J. (C. P.) 
197 ; 14 C. E., N. & 74, 


Defence, 

The plea of non-assumpsit {Aldis y, Gardner, 1 C. ^ K. 664), or 
other general plea denying the retainer or employment for the purpose 
mentioned in the declaration, will be neeessary to put the plaintiff to 
proof of such retainer or employment ; and the breaoh of duty must be 
traversed; see PL JR., H, T. 1863, No. 6. As this is one of the 
actions referred to in sect. 74, of Common Law Procedure Act, 1852, 
W'hich mav bo treated as founded on either oontraot or tort, it follows 
that Not Uuilty will be generally a good plea to it : but its effect wUl 
not be the same as non-assumpsit. It will, it seems, only put in 
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issue the breach of duty, and not the introdaotx>ry statement of the 
retaiacr ; see PL iJ., H. T. 1853, No. 16. 

Damages,] This action if* maintainable, though the damages be 
only nominal ; Godefroy v. Jay^ 7 Bing. 413, adopting t\\e rule in 
Jdarzetti v. IVilliams^ 1 JB. 4r Ad. 415 ; Pray v. Voulvs^ ante^ p. 
274 ; and where the plaintifi* shows that the attorney has been guilty 
of negligence, as by letting judgment go by default in an action 
which he was retained to defend for plaintiff, it is for the defendant 
(the attorney^ to show that the plaintiff had no defence in that action, 
and not for tne plaintiff to begin by showing he had a good defence, 
and so had been damaged by the judgment by default ; Godefroy v. 
Jay, supra. 

Statute of Limitations,] As the action can be maintained without 
showing special damage {supra) it follows that the statute of limita- 
tions runs from the breach of dut}^ complained of ; Howell v. 
Young ^ b B, 8f C, 259 ; and not from the first discovery of the de- 
fault, S, C, ; Short v. McCarthy^ 3 B. ^ A. 626 ; nor from the occur- 
rence of the consequential damage ; S. CC , ; Smith v. Pojr, 6 Jlare^ 
386 ; nor is the remedy kept alive by the defendant’s admission of his 
responsibility within six years ; Short v. McCarthy^ supra. 


ACTION BY SURGP:0NS, OR OTHER MEDICAL 
PRAClTTIONERtS. 

The various statutes which relate to the quali heat ions of medical 
practitioners, and their capacity to sue, are superseded (though not 
repealed) by the Medical Act, 21 & 22 Viot. o. 90 (amended in a few 
particulars by the 22 Viet. c. 21, and the 23 Viot. o. 7). 

This act provides for the formation of a general “ medical register” 
of all persons qualified to practise in medicine or surgery ; and (s. 31) 
a person so registered is entitled to practise medicine or surgery or 
both, according to his qualifications, in any part of the (Queen's 
dominions, ai.d to demand and recover in any court of law, with 
'•full costs of suit,” reasonable charges for professional aid, advice, 
and visits, and the cost of any medicines or other medical or surgical 
appliances, rendered or supplied to patients. By sect. 32, as amended 
by 23 Viet. o. 7, s. 3, after 1st January, 1861, no person shall be 
entitled to recover any charge in a court of law for meaical or surgical 
advice and attendance, or for the performance of an operation, or for 
medicine which he shall have both supplied and prescribed, unless he 
shall prove at the trial that he is re^stered under this act. 

By sect. 27, the Registrar of the General Council formed under the 
act shall yearly cause to be printed and published, under the direction 
of the council, a register of the names and residences of all persons 
entitled to be registered under it and apmaring in it on the 1st 
January in each year with their medical titles, diplomas, and qualifi- 
cations, &o . ; and a copy of this " medical register ” for the time 
being purporting to be so printed and published shall be evidence in 
all courts, and before all justices and others, that the persons there 
specified are registered according to the act ; and the absence of the 
name of any person from such a copy shall be evidence, until the 
, contrary appear, that he is not registered* (In Pedgr\ft v. Chevaltier^ 
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29 L, J. (3f. C.) 225, 8 C. J?., iST. S. 240, a question was raised as to 
whether the register produced was a compliance with the act^ and 
admissible in evidence ; but it being unnecessary, the Court expressed 
no decided opinion on the point). Provided that in the case of a 
name not*in the copy of the register, a certitied copy under the hand 
of the registrar of the General Council, or of any branch Council, of 
the entry of the name on the general or local register, shall be 
evidence of registration. 

By sect* 55 the act does not extend to prejudice or aiTect the lawful 
business, trade, or occupation of chemist and druggist, and dentist, 
so far as the same extend to selling, compounding, or dispensing 
medioines* iiut if a chemist prescribes he must show registration, 
os sect. 55 exempts chemists only so far as selling, compouudiug, 
and dispensing medicine ; sec Apothecaries^ Co. v. Greenouah, 1 Q. 
Ji. 700. 

The language of the present Medical Act (s. 32, ante, p. 275) re- 
seinbles that of the Apothecaries’ Act, 65 Geo. 3, c. IIM, s. 21, under 
which it has been decided that proof of qualification is a condition prece* 
dent to recovery, and must be given, aithough ihire be no special plea 
relying upon the wont of qualification. Proof of registration therefore 
lies on the plaintiff, though the plea only denies tlie debt ; 
staffe V. Sharpe, 3 M. W, 521 ; or a tender be pleaded as to part; 
Sheartvood v. Jlay, 5 Ad. IH, 383. The provisions above as to 
proof of registration are probably only cumulative, and plaintiff may 
prove it by production of a local register,’’ or, ut senib., by an 
examined copy, or by a copy certified as in the case of public books 
under Id & 15 Viet. o. 99, s. 14; see ante, p. 72. As in the ease 
of eertilicaies undei»55 Geo. 3, c. 191, the iuentity of the plaintiff 
and the person named in the register will probably be presumed ; 
Simpson v. J)i8more, 9 M. ^ W. 47. In Thistleton v. Frewer, 31 
X. t/. {Ex.) 230, it was held that the 32nd sect, did not apply to an 
action commenced before the 1st January, 18G1, but tried after ; 
nor does it ap|»ly to medical attendance, &c., given belore the act 
passed ; Wriykt v. Oreenroyd, 1 li. i(* 758 ; 31 X. J. {Q. E.) 4. 

The register only shows registration down to the preceding January, 
but the plaiutiiPs continuance on the register will probably he pre- 
sumed, in conformity with the ordinary presumption of things re- 
maining in statu quo ; ante, p. 33. It is siitlicient if the plaintiff be 
registered at the time of trial, although after the attendance and even 
at ter action brought ; 7\irner v. lieynall, 14 C. B,, N. S. 328 ; 32 X. 
J. (C, J\) 164 ; agreeing with the decision in the Irish Court of 
Kxoltequer, in JlaJfielU v. Mackenzie, 10 Ir. C. X. Hep. 289. If two 
luedioal praotitioners are in partnership, and one is duly registered, 
but the other not, they can jointly maintain an action for medical 
services by the firm ; jjer Erie, C, J., and Byles, J., in Turners. 
Jieynall, siqtra. Section 32 is not confined in its operation to actions 
against the patients themselves, but extends to a case where a third 
person has guaranteed payment for medical attendance, or is 
primarily liable for it as supplied on his credit. So, a me iical prac- 
titioner, engaged by another to attend his patients in his absence, 
cannot recover the price of his services without proof of registration ; 
Be la Bosa v. Prieto, 16 C. B., A\ S. 678 ; 33 X, J. {C. P.) 262 ; 
but semble, that an uuregistered assistant may recover his salary 
from a registei-ed practitioner ; per cur. S. C. By sect. 46 of the 
aot| the General Council may dispense witk the provisions of the aot» 
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or its own regulations, in favour of certain persons practUing before 
the act passed. A resident physician or medical ofEoer of a hospitid 
solely for foreigners (pot being *a British subject) is not affected by 
the act if he has a foreign degree or diploma of M.D., and has passed 
such examination as entitles ▲im to practise in bis own country, and 
is in no other medical practio*xcept as such resident ofticor ; 22 Viot. 
c. 21, 8. 6. Where the plaintiff sues the maker of a promissory note 
given to plaintiff for his medical attendance, in order to show con- 
sideration, plaintiff must prove registration ; Blogg v. Tinkers^ JRy. 
^ Mood. 126 (under 55 Ueo. 3, o. 194). 

If the register specifies the department of practice in respect of 
which the plaintiff is registered as qualified to practise, questions 
may arise similar to those under the former acts, e. //., as to whether a 
person registered as qualified to practise as a surgeon can recover for 
attendance as an apothecary or physician. See Allison v. Ilaydon^ 4 
Bing. 019 (in which it was held that a certificated surgeon could not 
recover for attending a patient in a fever, without a certificate from 
the Apothecaries’ Company); and sects. 30 and 31, and Schedules; 
and Bramwell, B.’s, judgment in lillia v. Kelly^ 30 i. J. (AT. C.) 37. 

The superintendent of a station of a railway company cannot, as 
»8uch, and without express authorit}', make the company liable for a 
surgeon’s bill for attendance on a person injured by an accident on 
the railway ; Cox v* Midland Counties Bailway^ 3 JEx. 268 ; 18 
i. J. {Ex.) 65. 


Defence. 

If the defendant has received no benefit, in consequence of the 
plaintifi’s want of skill, the latter cannot recover; Kannen v. 
M" Mullen^ Peake N, P. 59 ; Ihtffit v. James , cited 7 East^ 480, But 
the remuneration of a practitioner who has used due skill and dili- 
gence does not depend on his efieeting a cure. In the case of a sur- 
geon, if an operation which might have been useful has failed in the 
event, he is nevertheless entitled to charge ; but if it could have been 
useful in no event, lie has no claim ; per Alderson, J., in Hill v. 
Featherstonhaugh, 7 Bing. 574. 


Physicians* Fees. 

At common law, a physician could maintain no action for bis fees ; 
Chorley \. Bolcfd, 4 T. li. 317 ; nor for travelling expenses; Veiteh 
v. Bussell^ 3 Q. B. 928 ; unless there was a special contract proved 
by unambiguous evidence, and not by mere letters acknowledging a 

debt,” or an ‘‘ account,” in vague general terms ; E. C. ; Attorney^ 
General v. Boyal College of Physicians^ infra ; or unless he had 
rendered services as a surgeon ; Baiter shy v . Lawrence^ Car. ^ jSf, 
277. But sect. 31 of the present Medical Act (an/s, p. 275) gives a 
general right of action to all registered medical practitioners ; and a 
physician, if registered, may now maintain an action for attendance 
since the passing of the act, without proof of any express contract or im* 
plied understanding with the patient that he should be paid ; Gibbon 
V. Budd^ 32 L. J. (*Ex.) 182 ; 2 Jf. ^ C. 92. But by that section^ 
any college of phvsicians in the United Kingdom may make a bye- 
law that their fellows or memben shall not sue for their feet ; and 
if they do, the bye-law may be pleaded in W. It appears from 
the report of Gibbon y. Budd^ supra, that the Boyal College of Physi- 
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clans has passed a bye-law that no Fellow of the College shall be 
entitled to sue ; but this does not include members. From the 
Attorney •General v. The Royal College of Physicians^ \ J. ^ 

861, 30 i. JT. (CA.) 757, it appears that the Colfege of Physicians can 
grant licences without restricting their licentiates from compounding 
and selling the medicine they prescribe. 


ACTION FOR WAGES, AND WRONGFUL DISMISSAL. 

In an action by a servant for his wages, the plaintiff must prove a 
hiring, of which service will be evidence, the length of time of 
service, and the amount of wages due. 

^ An indefinite hiring in the case of servants, without mention of 
time, is presumably a hiring for a year ; Lilley v. Flwin^ 1 1 Q, B. 
742 ; Turner v. liobinson^ infra, *The fact that the wages are pa^’able 
monthly makes no difference. And if, during the year, the master 
dismisses his servant without cause, the latter is entitled, as damages, 
to his wages until the end of the year ; Beeston v. Collyer^ 4 Bing. 
309 ; Fawcett v. Cash^ 5 B, Ad. 904. If the servant leaves his 
service during the year without good cause, he cannot recover any 
of the current wages; JIuttman v. Boulnoin^ 2 C. ^ P. 610. So, if 
he is discharged for good cause during the year, either by his master 
or a magistrate’s order ; Lilley v. Flivin^ supra ; Jlidgway v. The 
llungerford Market Company^ 3 Ad, F, 171. Even though the 
master has recovered damages against him for the rnibcouduot ; 
Ihirner v. Robinson, 6 B, Ail, 789. So if the servant die during 
the year ; Plymouth v. 'Throgmorton, 1 Salk. 65. The rule that an 
indefinite hiring is to be taken us a yearly one, is not a rule of law ; 
but the jury are to say what the terms of hiring were, judging 
from the circumstances of the case, including evidence, if any, 
of usage ; thus, on an indefinite hiring at certain weekly wages, 
the jury may infer that the hiring is weekly ; Baxter v. Nurse, 
6 M. cV G. 935. Where the plaintiff was engaged by the defendant 
as a clerk at a yearly salary of 150^,, and was paid his wages 
weekly, and accepted a mouth’s notice as determining his ser- 
vice ; and afterwards he re-entered the defendant’s service at a 
salary of 250/., no other terms being expressly agreed upon, and he 
was paid weekly a sum equal to a week’s salary ; it was held properly 
left to the jury to sav, whether the last hiring was on the same terms 
as the first, and well determined by a month’s notice ; Fairman v. 
Oakford, 29 Z. J. {Ex.) 459 ; 5 //, ^ N. 635. 

With regard to a domestic servant, there is a common under- 
standing (except where a different custom is shown to prevail), though 
the contraot is for a year, tiiat it may be dissolved by either party 
on giving a month’s warning or a month’s wages ; Beeston y. Colly er, 
4 Bing. 313 ; Fawcett v. Cash, 5 B. Ad. 908 ; Nowlan v. Ablett, 
2 C. M. R. 54. And this by custom of trade may be engrafted on 
a general hiring of an agent, though the contraot be in writing, if the 
terms are not inoonsistent with the custom ; and they are not incon- 
sistent where the hiring was at a yearly salary, stipulating for a 
gratuity at the end of a year on approval ; Earket v, Ibbetson, 4 C. B., 
N. S. 346 ; 27 Z. J. {v. PA 236. Whether the contract excludes the 
OQstom, is for the judge ana not for the jury ; S.C. In such case, if 
^e^ master without reasonable cause turns the servant away without 
notioe, the latter would be enabled to recover a month’s wages 
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beyond the arrears ; Robinson v. Hindman^ 3 Esp. 235 : whioh 
must be sued for on a special count, and not on one for work and 
labour ; Fewings v. Tisdntf 1 Ex, 295 ; 17 L. J, {Ex A 18 ; recognis- 
ing Smith V. Hayward^ 7 Ad, ^ E, 644, and dissenting from 
Ear dig v. Price ^ 2 N, R, 333, On this special count, the servant 
can only recover the month's wages, and not the wages down to the 
dismissal; Hartley v. Harman^ 11 Ad, ^ E^ldS, 

A governess has been held not a menial servant within tlie above 
rule ; Todd v. Kerrich^ or Kcllage^ 8 Ex, 151 ; 22 L, J, {Ex,) 1 ; 
but a head gardener is such a servant, though living in a separate 
house in his master’s grounds ; Nowlan v. AmUHj 2 C, M, ^ 11, 64 ; 
Johnson y, Elenkinsopy 5 Jurist^ 870 {Q, B,)\ so a huntsman is a 
menial servant, and liable to be dismissed at a month’s warning; 
although he be hired at yearly wages with perquisites that cannot 
be fully realised till the end of the year ; Nicoll v. Greaves^ 33 L, J, 
{C, P.) 11 C, B.y N, S, 27. . 

It has never been decided whether, on a hiring for n year 
without any express contract as to notice, if the service continues 
beyond the lirst year, either party can determine the contract at the 
end of the current year without notice, or whether a reasonable notice 
ouglit to be given previously ; see Eeeston v. Colyer^ 4 Jling. 309. 
An agreement between master and servant, “ to be binding between 
the parties for twelve months certain from the date, and to continue 
from time to time until three months’ notice be given by either party, 
may be determined by three months’ notice expiring at the ena of the 
first year ; Brown v. Symons^ 29 L, J, {C, P,) 251 ; 8 C, B,y N, S, 208. 
Where w'ogcs are payable quarterly, and a clerk is tortiously dis- 
charged in the middle of the qiiarU^r, he has been allowed, on a 
tender of his services, to recover for the whole quarter on the general 
indchiiatas count ; Gandell v. Pontif/nt/y 4 Camp, 375 ; 1 Stark, 198. 
But this is doubtful law ; see Smith v, llaywardy supra ; Goodman 
V. Pocorky 15 B, 576. lie may, at all events, recover, ratdy 
on the general count; but for further damages he must, it seems, 
declare specially on the contract, and will then be entitled to recover 
for the broken quarter, and such other damages as he may show ; 
S, CC, If the master has renounced and dispensed with the plain- 
tiif's services before he has entered on the service, and has refused 
to abide by his contract, the servant may bring an action on the 
contract before the time for its commencement has arrived ; Hochster 
V. I)e la 'Tour, 2 J], ^ B, 678; 22 i. J, {Q. B.) 455. See 2 Sm, L. C. 
1, notes to Cutter v. Powell, An offer by the plaintiff to serve is un- 
necessary ; readiness and willingness to serve, whioh implies ability, 
is sufficient; Wallis v. Warren, 4 Ex, 361 ; 18 B. J, (Ex.) 449. 

If a servant misconduct himself, the master may turn liim away 
without any warning ; S}?ain v. Arnott, 2 Stark. 266. A refusal to 
obey a lawful order (as to remain at home at a certain time, or to do 
a proper day’s harvest work, &c.) is a good ground of dismissal ; S. C. ; 
Lilley v. Elwin, 11 Q, B, 742; however reasonable or urgent the 
excuse for the servant’s wilful absence may bo ; learner v. Mason^ 
14 M, W. 112. If a clerk wrongfully claims to be a partner, the 
master may dismiss him forthwith as clerk ; Amor v. Eearon^ 9 Ad. 
4- E* 548. So where a clerk disobeys a direction to apply remittanoea 
in a particular way ; Smith v. Thompsony 9 C. B. 44 ; 18 L. J.{C. P.) 
314 ; or where a servant embezzles, though his wages due exceed what 
he has embezzled ; Brown v. Crojty 1 Chittyy Prae. of the LaWy 82. 
The master is not bound to assign the cause at the time of the dis- 
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missal ; and where good ground for dismissal existed at the timei it 
is immaterial whetW or not it* was the real oause ; Ridgway v, 
Ilungerford Market Company^ 3 Ad, ^ E. 171. But where, in an 
action for dismissing the plaintiff, the defendant alleged a dismissal 
by reason of certain acts of the plaintiff' which had come to his know- 
ledge, on a general traverse of the plea, the defendant was held 
bound to show that he knew ; Mercer v. Whall, 5 Q, B, 447. This 
however turned on the form of plea ; and it is not generally necessary 
to show more than good ground of dismissal ; and, even when the 
plea alleges a dismissal “by reason of the premises,” the general 
replication puts in issue only the misconduct of the plaintiff* and not 
the nlaintiff’s motive or his knowledge of the misconduct ; SpoUwood 
V, Barrow, 6 Ex, 110. The bankruptcy of the master is not a 
dissolution of the contract of hiring ; Thomas v. Williams, 1 Ad, ^ E, 
686, Dissolution of the partnership of the employers is not neces- 
Barily a breach of the contract gof the firm to employ the plaintiff; 
at all events, if plaintiff entered into the service of the altered firm, 
this is evidence in proof of a plea of voluntary exoneration from the 
first contract before breach ; Hobson v. Cowley, 27 L. J, {Ex,) 20a. 
If there be an agreement for service between the plaintiff* and A. & 
B« then in partnership, the death of ^one of the partners puts an end 
to the contract, though the service was for a time certain ; and no 
action can be maintained against the survivor for not employing the 
plaintiff*; Tasker v. Shepherd, 6 JI, ijr 615; 30 L, J, {Ex,) 207. 
But a voluntary parting with the business is a breach of the contract 
to employ; SUrliny v. Maitland, 34 L, J, {Q, B,) 1. Incapacity 
of the servant from sickness is not a determination of the contract, 
nor will it justify dismissal without regular notice; semhle, R, y, 
Wintersett, Vald, 298. So where a person entered into service as a 
brewer for a term certain at weekly wages, and became disabled by 
illness for several months, but afterwards returned to work, and was 
employed by the defendant as before, — held that this inability did not 
suspend the right to wages; nor did such involuntary disability 
negative the allegation of readiness and willingness to serve ; Cuckson 
y. Stones, 28 X. X (Q. B,) 25 ; 1 E, «!j' E, 248.. But x>^rmanent dis- 
ability, such as paralysis, &o., would have justified putting an end 
to the contract, per curiam ; S, C, Total inability to perform his 
duty will not prevent a servant from recovering wages, for tho 
time he actually, served, where the agreement is not for any specilic 
term ; Bayley v. Rimmeli, 1 M, W, 506. A seaman disabled 
in the course of his duty is entitled to wages for the whole voyage ; 
Cfutndler v. Grieves, 2 If, Bl, 606, n. Inability to perform his duty 
by reason of iuoomi)etenoy or ignorance will justify the dismissal of 
an artificer uotwitnatauding a contract for a term, where he was 
hired on the express representation that he had the requisite skill ; 
Ifarmer v. Cornelius, 6 C, B,, N, S, 236; 28 i. X. (C. P.) 85 ; and 
where a person is employed to do something requiring skill, there is 
an implied warranty that he possesses the requisite skill ; per curiam, 
S, C, Where the contract of yearly service is determined by consent 
in the middle of a quarter, there is no necessarily implied contract to 
pay pro ratd; but a jury may infer such an agreement from circum- 
stances ; Lamburn v« Cruden, 2 M, O, 2^3 ; Thomas v. Williams, 
1 Ad, E, 685. As to igreements for service within the 4th sec. 
of the statute of Frauds, see post, p. 283. 

Damages.'^ A dismissed servant may (and, if he can, ought to) 
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enter into another service ; per curiam in Ilochtter v. De la Tour. 2 
JS. B. 690 ; 22 i. J. (Q. B.) 458: 

De/efice, 

Where the declaration is special, dismissal for misconduct must he 
specially pleaded ; but not where the count is ou au indebitatue 
a$su?npsit ; for there the plaintiff' is put to show an executed contract 
of service so as to entitle him to the wages; Liilei/ v. 11 Q, H. 

742. Where there were two pleas; 1, alleging a dismissal by the 
defendant for misconduct : 2, alleging misconduct and a consequent 
discharge by a magistrate under 4 Qeo* 4, c. 34, at the instance of 
defendant ; it was held that the replication dc injuria put in issue the 
misconduct as well as the discharge by the magistrate ; and that the 
defendant was entitled to a verdict ou the first plea on proof of the 
facts alleged in the second ; for the discharge being on the complaint 
of the master was for this purpose the act of the master ; /S'. C* A plea, 
traversing the wrongful dismissal alleged in the declaration, seems to 
have been held not to put in issue the wrongfuluesa, but oiily the dis- 
missal in fact; Powell v. Bradhwy^ 7 C. B, 201; 18 £. «/. ((’1 P.) 
IIG; but the traverse being sp^ial, the correctness of this decision 
has been •questioned ; Lush v. Itussell^ 5 JSx. 203; 19 L, J, {Ex,) 
244 ; in which case, to a declaration for wrongfully dismissing the 
plaintiff without reasonable cause^ the defendant pleaded disobedicnco 
of lawful orders, without this, that he wrongfully dismissed the 
plaintiff’ without reasonable cause, and it was held tliat although the 
Avant of reasonable cause was unnecessarily alleged, still having been 
traversed and an issue cxpre&sly taken upon it, tho reasonableness 
of the grounds of the dismissal was put in issue* 


ACTION FOR NOT ACCEPTING GOODS. 

On a contract of sale of goods and chattels, the obligations of tbo 
seller are — 1. To deliver, or preserve for delivery, to the buyer; 
2. To perform warranties express or implied ; 3. Neither wilfully to 
misrepresent nor fraudulently to conceal anything relating to tho 
thing sold. The obligations of the buyer are — 1. To accc'pt the 
article sold ; and 2. To pay the price. The precise time of the 
change and vesting of the property, and the risk of loss {periculum 
rei venditce) are also questions incidental to this contract. 

Though the price to be paid may in part consist of an article to be 
given in exchange, the entire contract is in substance one of sale, 
and (exoept as to the form of declaring upon it) may bo so treated ; 
Bach v. Owen, 6 T, li, 409; Pothier^ Contrat de Vente^ par. 30. 
But a mere exchange cannot be treated as a sale ; Harrison v. JLuke^ 
14 M, W, 139. The subject of warranties has been already under 
consideration, ante^ pp. 25#, ei seqq. That of misrepresentation and 
fraud will be found under the head of Fraud as a defence to actions 
on contracts, and under that of Action for Deceit^ post. The remain- 
ing obligations, and the evidence relating to themi are the subject of 
thm and the next following heads. 
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At common law, and independently of the Statute of Frauds, a 
sale of personal property is good, though the bargain be oral ; and 
Kent Comm. 492) says, tjjiat when the terms are agreed upon and 
bargain struck, and everything to be done by the seller is complete, 
** the contract becomes absolute without payment or delivery, and 
the property and risk of accident vest in the buyor/^ Blackstone 
lays down the common law rather differently (2 Comm. 447-8). 
He says that — if the vendor names the price and the vendee agrees 
to give it, the bargain is struck, and neither is at liberty to be off, 
provided immediate possession be tendered ; but if neither the money 
be paid, nor the goods delivered, nor tender made, nor any subsequent 
aj^reement bo entered into, it is no contract, and the owner may 
dispose of the goods as ho pleases. But if any part of the price is 
paid down, if it be but a penny, or any portion of the goods be deli- 
vered by way of earnest, tlie property is absolutely bound by it, 
and the vendee may recover the goods and the vendor the price. — 
An examination of the authorities supports the statement of Black- 
stone ; see Shvp. Touchst. 224-5; the cases cited, per cur.y in Thorpe 
V. Thorpcy 1 Lutw. 2»'i2 ; the old authorities in 1 Reevesy Ting. L, IGO; 
3 Id. «*j72-4 ; Noyn Maxims^ 87 ; Rack v. Owetiy 5 T. R. 409, 410, 
It is observable, however, that the earlier dicta chiefly redato to simple 
oral sales for ready money, which suppose immediate performance on 
both sides. In such cases, neglect to perform on one side releases the 
other. Several cases in lirooke^s Ah. (cited in 5 Vin. tit. Contract 
and Agreement) throw light on the law of sales without writing, and 
seem to bo good law at this day. Thus (apart from the Statute of 
Frauds) a mere oral agreement for sale without payment or giving 
dav of payment, is not a binding bargain ; 1 Dger, 30, pi. 203 ; 
5 Vin. 500, pi. 4 ; but if the buyer produces and begins to count the 
money, it binds. Id. 510, pi. 5 ; so if ho goes to fetch the money with 
oonsont of the seller ; Id. Ih. pi, 6. 

When the contract is oomploto and object of sale ascertained, the 
property is transferred. But the doctrine that the property is 
changed on the making of an effectual bargain applies only to cases 
where the article sold is ascertained and in esse at the time ; for if the 
bargain requires anything further to bo done by the seller, as to make 
the article, or to set apart, or ascertain the price of the goods sold, 
by weight, number, inoasurerocnt, stdection, or otherwise, the pro- 
pjrty does not pass until they are in a state lit for delivery ; Blacks 
ourn on Contract of Salcy 152 ; Gilmour v. Supple ^ 11 Moo. P. C. 
6il; 2 Kenty Comm. 495, 496, 504. But if it appear from the 
agreement that the intention of the parties is that the property shall 
pass presently, the property does pass, though there remain acts to 
be done by the vendor &ifore the goods are deliverable ; lilackburn 
on Contract of Sale^ 160 ; Parley v. liateSy 33 L. J. i^Ex.) 200. 
The oases on the vesting of property by sale are collected, poat^ under 
the hiad of Action for detaining or converting goods^ where also 
will ba found the oases on Lien and Stoppage tn transitu. The 
subject of delivery is treated of under the beads of Action for not 
delivering goods^ and for goods sold and delivered^ posty pp. 302, 306. 

Points often arise respecting the effect of a contract or negotiation 
relating to a sale, contained in a writtA correspondence. On this 
some oases have been already cited under a former head, p. 152. The 
rule is that as soon as an offer by A. is accepted by B. in a letter 
duly posted and addressed by B. to A., the contract is complete, 
although the letter may not reach A. ; Duncan v* Topham^ 8 C. B. 
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225; Dunlop v. JligginSy 1 H, L. C, 381, The acceptance must be un- 
conditional in order to bind the party offering; CJuiplin v. Clark^ 1 Ex, 
403. If, therefore, the aoccptaiioe introd|pea any variation, there iano 
contract, unless there be evidence of assent by the other party to the 
alteration, either express or implied. Illustrations of this rule ^vill 
be found in Jf'^ontner v. Shairp^ 4 C. S. 404 ; Duke v. Andrews^ 2 
Ex. 290; Chcveley v. Fuller ^ 13 C. if. 122; Hutton v. Upjilly 2 
//. Z. C. 074 ; Barker v, Allan^ 5 iZ ^ N, 61. 

A bidding at an auction may be retracted before the hammer is 
down ; Pagne v. CV/re, 3 T, 12. 148. 

In an action for not accepting goods sold, the plaintiff may be put 
to proof of the contract, the performance of all conditions precedent 
on liis part, the refusal to receive, and the amount of damage. 

It is most commonly in an action for not accepting that the question 
as to the validity of a contract of sale without writing arises, 
although it occurs in other actions, &c. The principal decisions on 
the Statute of Frauds, so far as relates to contracts not to bo per- 
formed within a year, and for the sale of goods and merchandise, 
therefore may be collected here. 

The contract. — Statute of Frauds^ 29 Car, 2, c. 3, s. 4.] By 
section 4, no action lies “.to charge any person upon any agreement 
that is not to be performed within one year from the making 
thereof, unkss the agreement on which the action is brought, or 
some memorandum or note thereof, bo in writing signed by the 
party to be charged, or some other person thereunto by him lawfully 
authorised.’* This section applies “ to contracts, the complete per- 
formance of which is of necessity extended beyond the space of a 
year. The rule being that where the agreement distinctly shows, 
upon ilie face of if, that the parties ooutemplated its performance to 
extend over a greater space of time than one year, the case is within 
the statute ; but that where the contract is such that the whole may 
be performed within a year, and there is no express stipulation to the 
contrary, the statute does not apply;” /?er Tindal, C. J., Souchy, 
Strau'bridge^ 2 C. B. 815; BoydcU y, Drinnmond^ 11 East^ 142; 
Peter y. Compton, and notes thereon in 1 Sni. Z, C\, 142. 

Where ths agreement was to serve at a salary of 70/. the first year ; 
90/. the second, and so on, it was held to be within the Statute 
of Frauds, section 4, and to require a writing ; and such writing 
could not be explained by showing a contemporary or subsequent 
agreement to pay the salary quarterly ; Giraud v. Eichmund, 2 
C, B. 835. 

A contract for a year’s service, to commence on a subsequent day, is 
within the statute ; Bracegirdle y, Ileald, 1 B, t!fr A, 722 ; Snelling 
V. Iluntingfield, 1 C, M, Sf It. 20, And this, although such 
service is subject to be determined by a notice within the year ; 
Dobson V. Collis, 1 II. <Sf“ 81 ; 25 L, J, {Ex.) 267. But where 
A. verbally agreed to serve B. for a year, the service to commence 
on a subsequent day ; and A. entered upon the service upon the 
day named, and B. paid him wages on account; it was held that 
the jury might infer a new implied contract from that d^, and that 
a claim for wages was Hot defeated by the statute; Cawthorny, 
Cordrey, 32 Z. J. [C. P.) 162 ; 13 C. B., N. S. 406. 

The statute applies only to contracts which are not to be performed 
on either side within the year; Bracegirdle y, Ileald, 1 B, ^ A, 
722 ; DonsUan y, Read^ S It, ^ Ad, 899. 11 all that is to be done 
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by one party, aa the consideration for the promise of the other, can be 
done within the year, it ia not within the section ; Donellan y. Head, 
3 Ad. 899 ; Smith v. ^ale, 2 C. B., N. S. 67 ; 26 (C. P.) 143. 

The contract. — Statute of Frauds, s. 17.] By the 17th section, 
contract for the sale of any goods*, wares, or merchandises for the 
price of lOt sterling, or upwards, shall be allowed to be good, ex- 
cept the buyer shall accept part of the goods so sold and actually 
receive the same, or give something in earnest to bind the bar- 
gain or in part payment, or that some note or memorandum in 
writing of the said bargain be made and signed by the parties to be 
charged by such contract, or their agents thereunto lawfully autho- 
rised/' 

• ^ 

Contracts tvithm sect. 17 of Statute of Frauds.'] Where the 

subject-matter of the contract did not exist in esse, and was 
therefore incapable of delivery and of part acceptance at the 
time of the bargain, it was held not to be williin the statute ; 
Groves v. Buck, 3 M. cS* S. 178. But now by Lord Tenterdeii’s 
Act, 9 Oeo. 4, o. 14, s. 7, the above provision of the Statute of 
Frauds shall extend to all contracts for the sale of goods of 
the value of 10/. sterling and upwards, notwithstanding the goods 
may bo intended to be delivered at some future time, or may not 
at the time of such contract be actually made, procured, or pro- 
vided, or lit or ready for delivery, or some act may bo requisite for 
the making or oompleting thereof or rendering the same lit for de- 
livery." — The etfect of tliis lust act is to substitute the word 
for price" in seotion 17 of Statute of Frauds, and both acts are 
now construed together; Scott v. F. Counties Bailway Co., 12 M. ^ 
JK 33, 38; JIarman v. Beeve, 18 C. B. 6S1 ; 25 Z. J. iC. P.) 257. 

Kxeoutory contracts relating to goods in esse are within sec- 
tion 17 of the Statute of Frauds, and were so held before Lord 
Tenterden's Act; Bondcau v. Wyatt, 2 II, Bl. 03, So sales by 
auotiou are within the statute ; Kenworthy v. Schofield, 2 B. ^ 
C. 945. A sale of shares of a joint-stook banking company is not 
within seotion 17 ; Humble y. Mitchell, 11 Ad. 4' B. 205. Kor 
of shares in a oanal company ; Latham v. Barber, 6 T. B. 67. 
Nor of railway shares ; liowlby y. Bell, 3 C. B. 284 ; Tem^ 
p^st y, Kilner, 3 C. B. 249. Nor of shares in a mining com- 
pany; Watson y. Sprat ley, 10 IJx. 222. Nor is a sale or con- 
triot to deliver foreign stock consisting of bonds and certificates; 
llsseltine v. Siggers, 1 Fx. 856 ; and, per curiam, ibid, a sale of 
such securities is not like a sale of specilio goods ; it passes no pro- 
jwty till deliverv, and, in effect, it means only a contract to deliver 
some shares. Sales of timber and growing crops, where they are not 
an interest in land" within s. 4, may be within s. 17. See the cases 
cited ante, pp. 150-2, and also the oases under the fourth exemption 
from the Stamp Aot as to Agreements, ante, pp. 124-5. Trees lying 
felled are within the 17th seotion ; Acraman v. Morrice, 8 C. B. 449. 
A ooutract for work and labour, as an agreement by a printer to print 
a work, although it involves finding materials and is the subject of a 
count for work done and materials supplied, is not within we 17th 
section ; Clay y. Yates, 25 L. J. (Fx.) 237 ; I If . ^ N. 73. But a con- 
tract to make a set of artificial teeth to fit the mouth of the employer, is a 
coDtraot for the sale of a chattel, and therefore within the seotion, 
and a count for work done and materials is not sustainable ; Zee y. 
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Griffin, 30 Z. Z (Q. Z.) 252 ; 1 Z. 4* 272. If the substance of 

the contract be f^ods to be sold and delivered by the one party to the 
other, it is within the section ; iS. ; Atkinson v. Bell, 8 B, C. 
277; Grafton v. Armitage, 2 L\ B. 336; 15 Z. J. (C, i\) 20. 

*‘In Clay v. l^ates (st/yra) the circumstances were peculiar, but bud 
the contract been completed, it could scarcely perhaps have been 
said that the result was the sale of a chattel ; lilackburn, J., 
Bee V. Griffin, supra, A sale is not less within the statu to be- 
cause it also includes an exchange ; Bach v. Given, 5 2\ B, 400 ; 
or a collateral agreement touching the thing sold ; Jlarman v. Beeve, 
18 V, B. 587 ; 25 Z. J, [C, P.) 257. In the last case, the plnintiU* 
agreed to sell a horse to defendant, and to agist the horse sold and 
also another horse of the defendant for a hxed time, and defendant 
was to 3oh ; and it was held, in an action for non-payment, 
tiiat the contract was within the 17th section, the horse sold being 
shown to be of the value of 10/. 

Acceptance and receipt u'ithin s. 17 of Statute of Frauds,'] 
Where goods above the value of 10/. have been sold, and there is no 
note or memorandum in writing, and no earnest has been given, or 
payment made, then there must l)e a delivery of the goods by the 
vendor with an intention of vesting the right of possession in the 
vendee, and there must be an actual acceptance by the latter with 
the intention of taking to tlie possession as owner ; per cwr. 
Phillips V. Bistolli, 2 B, C\ 513. Acceptance without a delivery 
is insufficient, for the words are “ accept and actually receive but 
the acceptance may be prior to the actual receipt, and need not bo 
oontem]>oruneou8 with or subsequent to it ; Cusack v. Bohinson, 30 
L, J, (Q, B,) 261 , \ B.^ S, 299; Morton v. Tihhvft, 15 Q. B. 
428 ; 10 Is. J, (Q, B.) (182. Where the vendee ordered the goods to 
be marked while in the hands of the vendor’s agent, and to be sent to 
a certain place, the sale was held insufficient without a writing ; 
Bill V. Bamcnt, 9 M, TP, 30 ; and sec Saunders v. Topp, 4 JSx. 
390 ; for there can be no acceptance and receipt by the purchaser 
'while the lien of the vendor remains, for the venaor’s lien neces- 
sarily supposes that he retains possession of the goods ; Morton v. 
TihMt, supra ; Carter v. Toussuint, Baldey v. Parker, and other 
cxi3es,^/o6'/, pp. 286-7. Hulk samples were sent to the vendee by coach, 
pursuant to the contract, but he returned them as not answering to 
the samples shown to him when he bought : The jury in an action for 
the price of the goods found that the samples did answer the con- 
tract : Hold that there was no acceptance ; Johnson y, JJodgson, 2 
31, < 5 - ll\ 653. It has been thought that there is not a sufficient 
acceptance so long as the buyer continues to have a right to object 
either to the quantity or^the quality of the goods; Hanson v. Armi^ 
tags, 5 B, 8t AUl, 559; Smith v. Surman, 9 B, ^ C, 561, This has, 
indeed, been directly denied os a test in 3forton v. Tihhett, supra ; 
while in Hunt v. Ilecht, 8 Ex, 814, it was held that there is no 
acceptance (although there may be a receipt), unless the vendee has 
had an opportunity of judging whether the article corresponds with 
the order. As an acceptance of a part, however small, of articles 
sold by a single oral contract lets in the parol terms of the entire 
bargain {Elliott v. Ihomas, 3 3/. 4* I”^)i it should seem that 

there certainly may he an acceptance without an opportuni^ of 
examining the whole ; though the buyer may, of course, reject the 
residue if it does not correspond with the part received ; for this he 
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may do when the contract is a written one ; see Morton v. Tihheiij 
s^ra^ and the judgment there; and see Cunliffe v. Harrison^ 6 
Mx* 903. There may be delivery to and acceptance of the goods by 
the vendee, so as to satisfy the statute, although it may still be open 
to him to dispute the terms of the. contract as alleged by the vendor; 
Tomkinson v. Staight^ 17 C. B, 697. And it would seem that, 
though the purchaser has used more of the goods than (in the opinion 
of the jpry) was necessary for the purpose of trying experiments to 
ascertain their quality, this does not necessarily amount to an accep- 
tance ; Elliott v. Thomas^ 3 3/, W* 170; Curtis v. Pugh^ 10 Q, B. 
111 . 

Whore the defendant bought of the plaintiff’s agent twelve bushels 
of tares, part of a larger quantity in bulk, and the agent measured 
the twelve bushels and set them apart for the vendee to rfpiain till 
called for, it was held that there was no acceptance ; Howe v. PabneVj 
ZB, iSf A, 321, Ho where A. agreed to purchase a horse from B. for 
ready money, and to take him within a time agreed upon, and about 
the expiration of that time A. rode the horse by way of trial, and 
gave directions as to its treatment, Ac., but requested that it might 
remain in B.’s possession for a further time, at the expiration of 
which he promised to fetch it away and pay the price ; these circum- 
atancos were held not to constitute an acceptance ; Tempest v. Fitz* 
geraUly 3 B, A A, GHO, A horse was sold, and no time fixed for pay- 
ment, and the horse was to remain with the vendors for twenty days 
without any cliarge to the vendee, at the expiration of which time the 
horse was sent to grass by the direction of the vendee, and by his 
desire entered as the horso of one of the vendors : It was lield that 
there was no acceptance, as the vendors’ possession and lien still 
remained; Carter v. Ihussaitity 5 B, tSI* A,8o5; accord. Holmes y, 
Hoslxinsy 9 Ex, 763. A delivery of goods to a wharfinger or agent, 
who has been accustomed to forward goods from the plaintiff to the 
defendant, and a delivery by him to the carrier, is not an accept- 
ance, the carrier having no authoriW, though named by the ven- 
dee, to accept the goods for him; j/anson v. ArmitagCy 5 B, ^ A, 
667 ; Meredith v. Meighy 2 E, Sr B, 3G4. So where goods, bought 
abroad, were delivered at a foreign port on board a ship chartered 
W the purchaser, this was held to be no aoceptance ; Acebal v. 
Levpy 10 Bing. 3TG. So w'here the purchaser appointed the mode in 
which the go<^s should be conveyed, and directed a third person, in 
whose possession the goods temporarily were, to see them delivered 
and measured and put up proporiy, and they were accordingly sent to 
another warehouse of the vendor, where the clerk gave an invoice to 
the purchaser, who did not pay for the goods, but the same day gave 
notice that he would not accept them, — these circumstances were held 
not to amount to an acceptance; A step y.^ Emery y 4 M, 262. 
The same principle was recognis^ in the following ease : A. went to 
the shop of B. & Co., and contracted for the purchase of various 
articles, each of whioh was under the value of 10/., but the whole 
amounted to 70/. A separate price for each article was agreed upon. 
Some A. marked, others were measured in his presence, and others he 
assisted in outtinff from larger bulks. He then desired that an 
account of the whole might be sent to his house, and went away ; a 
biU of parcels was accordingly sent, toMther with the goods, whioh 
A. teioaeA to accept. It was held that this was all one contract, and 
therefore within the Statute of Frauds ; and that there was no 
aoceptance ; Baldey v. Parker^ 2 B. fy C* 37. ** The ground of that 
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decision was pointed out by Holroyd, J., — U^n the sale of speoifio 
goods for a specific price ; by parting with the possession the seller 
parts with his lien* The statute contemplates suoh a parting with 
the possessioni and therefore as long as the seller preserves his con- 
trol over the goods so as to retain his lien, he prevents the vendee 
from accepting and receiving them as his own within the moaning of 
the statute. The principle so laid down has been repeatedly recog- 
nised ; ” jicr cnriatn^ in Cusack v. Robinson^ 30 L. J. (Q. Ji,) 2G4 ; 1 
R. S. 308, post^ p* 288. So where a hogshead of wine in the ware- 
house of the London Dock Company was sold for 13/., and a 
delivery order given to the vendee, but there was no assent on the 
j)art of the Dock Company toehold the wine as the agents of the 
vendee, it was held that there was no actual receipt within the 
statute; .Bentall v. Rurn^ 3 R. *5j* 6\ 423 ; Farina v. JTome, 16 M. 
^ IF, 119. Where A. employed B. to construct a waggon, and 
while it was in B.’s )’ard unlinished, A, employed a third person to 
fix upon it some iron work and a tilt; it was lield that this did not 
amount to an acceptance ; but, per Tindal. C. J., it might perhaps 
have been otherwise if these acts had been done after the waggon 
was completed ; Mahcrley v. Sheppard^ 10 Ring. 99. Where the goods 
were sent with an invoice, and the vendee declined to receive them of the 
carrier, who kept them for a month, and until the end of that time 
the vendee, who had received the invoice, did not communicate with 
the vendor, it was held that there was not siiiHcient evidence of ac- 
ceptance to justify a jury in finding one ; Norman v. Phillips^ 14 
M. W. 277. Where the consignee of goods sold by sample sent 
for a bulk sample on their arrival at the carrier's warehouse, but 
refused to remove the bulk in order to favour the right of stop- 
piige in transitu^ though the goods did, in fact, answer the sample ; 
iicTd that, assuming the transitus to be ended, there was yet no 
acceptance; Nicholson v. Rower, 28 L. J. (Q. R.) 97 ; 1 R. ^ JE. 
172 ; but see Cusack v. Robinson, supra; and lleinekcy v. JEarle, 8 
jE. cfj- R. 428, 28 A. J. {Q. R.). 

There may, however, be a constructive acceptance by acquiescence. 
Thus, wlicre the goods were sent by a named carrier, and a letter of 
advice was forwarded to tbe vendee stating that the credit was three 
months, and the goods after arrival were seen by him in the ware- 
house of the carrier, when he told the carrier that he refused to 
take them, but made no communication whatever to the vendor till 
after five months ; it was held that this was evidence to be left to tbe 


jury of acceptance and actual receipt; Rushcly. Wheeler, \b Q. B. 
442. In another case, where wheat was sent by a carrier named by 
the vendee, who was to take it to a market town, where the ven- 
dee resold them by the same sample which he had taken from 
the vendor himself^ but never inspected the bulk, this was held 
to be evidence of acceptance and receipt; Morton v. Tibhett, Id* 
428. Goods not specified in the original contract, but selected 
by tbe vendor, and shipped by him for delivery to an inland car- 
rier named by the vendee, who was to convey them to the vendee’s 
residence, were lost at sea; a bill of lading had been sent to the 
inland carrier ; — held that this was not evidence of an acceptance and 
receipt by the vendee, though it would have been a sufficient deUvery 
to him, if the contract had been binding ; and that the mere silenoe 
of the vendee, on hearing that , the goow were shipped, would not 
justi^ a verdict for the vendor ; neither the selection by the vendor 
nor the receipt by the carrier being an aeceptanoe of thc»e particular 
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goods by the Tondee; Meredith v. Meigh^ 2 E. B, 364 (over- 
ruling Hart Y. Sattley^ 3 Camp. 528) ; aooord« Hart v. Bueh^ 27 
X. J, (Q. B.) 271 ; E. B. E. 4^^. In Meredith v, Meighj it was 
said, per curiam^ that if the vendee had received the bill of lading, 
and dealt with it as owner of the pronerty^ this would have been 
evidence of an acceptance and receipt, ^na it has since been ruled, 
on the authority of that case, abd of Morton v. Tihhett {supra)^ that 
keeping and dealing with a bill of lading is evidence of acceptance ; 
Currie v. Anderson. 29 L. J. (Q. B.) 87 ; 2 E. ^ E. 592. Where 
the. vendee receives the articles sold, but disputes the alleged terms 
of sale on the delivery, the sale is good, and the terms may be proved 
by parol; Tomkinaon v. Staight. 17 C. B. 697; 25 X. J. {C. P.) 
85. 

The circumstances in the following cases were held to constitute an 
acceptance and receipt within the statute. Where A. agreed to 
sell to B. twenty hogsheads of sugar then in bulk, and tilled up 
and delivered four, and afterwards iillcd up the remaining sixteen, 
and gave notice to the defendant, who said he would take them 
away as soon as he could, this was held to be an acceptance of the 
whole number of the hogsheads ; Boyide v. ThwaiteSy 6 B, <S* C. 
888. Where there was a written contract to deliver to defend- 
ant by A. as agent of another, and defendant accepted part after 
knowledge that A. was principal and not agent ; held that he 
could not refuse to acce[)t the residue, and might be sued by A. 
for non-acceptance : liayner v. GrotCy 15 M, IK 359. The 
defendant bought a quantity of hay from the plaintiff, and sold 
it to another person, by wnom it was taken away : It was held 
that the jury might jtresurae an acceptance by the defendant ; 
Chaplin v. ItogerSy 1 East. 193. Where defendant selected and 
verbally agreed to purchase certain goods of the plaintiff, and directed 
them to be sent to a particular wharf, where he was in the habit of 
warehousing his goods, — that was held sufficient to constitute an 
acceptance; and tne goods having been placed on the wharf under 
the control of the defendant, so as to put an end to any rights of the 
plaintiff as unpaid vendor, — that w'as held a sufficient actual receipt ; 
Cusack V. Bobinsony 30 L, X (Q. B,) 261 ; I B. S. 299. Though 
the goods remain in the personal possession of the vendor, yet if it is 
agreed between the vendor and vendee that the possession shall thence- 
forth be kept not as Wndor but os bailee for the purchaser, the right 
of lien is gone, and then there is a sufficient receipt to satisfy the 
statute ; per curiatny S, C, citing Beaumont v. Brengeriy and Mar-- 
vin V. Jral/isy infra. The defendant bought two horses from the 
plaintiff, a livery-stable keeper, and desired him to keep them at livery 
for him ; it was held that the plaintiff, by assenting to this order and 
changing the horses from the stables in which they had been kept to 
his livery-stables, had relinquished his lien, and that there was a oon- 
struotive delivery of them to the defendant ; Elmore v. Stoney 1 Taunt. 
458 ; Beaumont v* Brengeriy 6 C. B. 301, accord. So where, on a sale 
of a horse by A. to B. by word of mouth, B., without having had it in 
his possession, lent it to A. at his request for a few weeks, and B. 
afterwards refused to receive or pay for it ; and the jury found that 
the oontraot of sale was completed before the loan of it to the vendor. 
Held that there was an acceptance and actual reoemt within the 
statute; ilfarrm v. Wallisy 6 E. *5* 726; 25 L. J. B.) 369. 

Where the aot done by the vendee is an ambiguous act, which may or 
may not be done as an act of ownership, it is evidence on wbion it 
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ought to be left to the jury to say whether or not there had been an 
acceptance ; Parker v. Wallh, o E, ^ B, 2\, The defendant bought 
some spirit^ from the plaintitfs, who sent an invoice of certain speci- 
fied casks, terms six months’ credit, and to lie in plaintifiV warehouse 
till wanted, free six months. The plaintiffs kept a general bonded 
warehouse, and transferred fhe particular ohsks to the defendant’s 
name in their warehouse-book, as sold to him, after which the plain- 
titfs could not take them out. At the end of tlio six months the 
defendant asked the plaintiffs to take them back, or sell them for 
him ; lield there was evidence of a receipt and acceptance, as the 
character of the plaintiffs had changed from vendors to warehousemen 
or agents of the defendant; Castle v. Sworder^ 30 L, J, (Ex,) 310; 
O II, N, 828, in the Ex, CA., reversing decision of Exchequer, 
t Wool bought by defendant was removed to the wareliouse of a third 
person, M., by defendant’s direction, and weighed and packed by 
him; this was held a delivery and acceptance, though the course of 
dealing was, that it should not be taken out of M.’s warehouse till 
payment, as the vendor had parted with possession, and had no lien, 
properly so called ; Doddeij v. Varle\jy 12 Ad, cV E, 032. Where the 
goods sold were in the defendant’s possession at the time of the sale, a 
dealing with them by the defendant, and an account rendered to the 
plaintiffs by defendant, debiting himself with the price, are evidence 
of an acceptance by defendant; Edan v. Dudjield^ 1 Q, B, 302. A. 
bargained for a horse then in a stable, and soon afterwards brouglit 
in a third person and stated to him that he had bought the horse, and 
offered to sell it to him for a profit of bl, ; it was held that it ought to 
be left to the jury to say whether this was or was not a delivery and 
acceptance ; Blenkinmp y, Ciapfon, 7 Taunt, bU7 ; and see Phillips 
V. BiMolli^ 2 B, iijr C\ 611. A wrongful taking by the vendee afLiCT a 
tender and refusal of the money, is not an acceptance to bind the 
vendor ; Taylor v. Wakefield^ E, vV B, 7(>5. 

There need not be an actual delivery, but there may be something 
tantamount ; such as the delivery to the buyer of a key of the ware- 
house in which the goods are lodged, or the delivery of other indicia 
of property; per Lord ^enyon^ C.J., Chaplin v. Royers^ 1 East^ 
192 ; and this is evidence of acceptance as well as of delivery; Elmore 
V. Stoney I 'Taunt, d60, A writUm order given by the seller of goods 
to the buyer, directing the perstm in whose care the goods arc to deli- 
ver them to the buyer, is a sufficient receipt within the statute, pro- 
vided the person to whom it is directed accepts the order for delivery, 
and assents to hold the goods as the agent of the buyer ; Scarle v. 
KeereSy 2 Esp, 598; Bentall y, BurUy 3 B, C, 426; Salter v. 
WoollamSy 2 M, O, 660. 

When a joint order is given for several classes of goods, the accept- 
ance of one class is a part acceptance of the whole, under this section ; 
Elliot V, Thomas y 3 31, 4* 170; and Thompson y, Maceroniy 3 

B, C, 1, contnly is there explained. And part acceptance is suf- 
ficient, although the rest arc not even made ; Scott y. Eastern 
Counties Railway Co.y 12 3£, 4 ” 33; for Lord Teiiterden’s act, 

we have seen, is to be read as part of the Statute of Frauds, and 
acot ptance of part, and part payment, apply to contracts for goods 
to be made. Hut the contract for several things must be a joint 
one. Thus if A. gives to B. an absolute order for one, and a 
conditional order for another article, and B. sends both, A.’s accept- 
ance of the former is not an acceptance of the latter ; Price v» LeUy 
\ B, lSf C, 156. Where a buyer selected separate lots of timber, at 
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different and distant places, and various prices, shown to him by the 
same seller on one day, and afterwards included in one unsign^ed note, 
acceptance of one lot dispenses with a signed note ; Bigg v. Whisking^ 
14 C. B. 195, The delive^ of a sample, if considered to be part of 
the thing sold, is a suftlcient acceptance ; Jlinde v. Uhitehouse, 7 
JEanty 658 ; but otherwise where it is # sample merely, and forms no 
part of the bulk ; I'alver v. West] llolty N, B. 178 ; Cooper v. 
Etstony 7 T. J{. 14. 

Earnesty or port pagmenL'] If there be no note or memorandum 
in writing, and no acceptance or receipt of the goods, then, to satisfy 
the statute, 4ho buyer must give something in earnest to bind the 
bargain, or in part payment. Earnest is given by the buyer, and not 
by the seller, and the part deliv» ry of goods is not (as Hlackstone as- 
sumes, in the passage above cit4 d, p. 2H‘J) by way of earnest. In cases 
of sale ateoinrnon law, earnest has an cdleet dillerent from that of the 
arr/c <if the civil law, by binding the bargain, instead of merely 
affording additional prcxif of it. It is either money or other thing 
given to bind the bargain, and to show that it is concluded, and no 
longer reniuiris in mere proposal or in fieri. If given in moiuy, it 
presumably forms part of the price, like a deposit at an auction ; 
Bordttgv v. f We, 1 Snund, 1120. If it be some other article, it is in 
the nature of a pledge ; Pothicry <\mt, de Ventey p. 6, o. 1, art. 2, s. 2. 
Acceptitnee of earnest changes the property ; hamifort v. 'PileVy 1 
Salk, 1 18 ; Jfindv v. Whilehotisey 7 Musty 558, 571. Customary forinn 
of concluding bargains, as where the purchaser draws the edge! of a 
shilling across the hainl of the vendor and returns the money into his 
own pocket, arc not ciiuivalont to earnest, or [>art payment, wdthintho 
statute; Blenkinsop v. ClagtoHy 7 launt, 507. A bargain, that the 
voinlor should take in part payment a debt due from him to the 
vendee, is not in itself a Butlieient part payment to disp^^se with a 
writing ; no money having actually passed, nor receipt for the debt 
given by the veinloe ; for this would m effect let in proof of the con- 
tract itself in order to evade the statute: Walker v. Nusseuy 10 
M. 4- a()2. • 

What note is su/ficirnt tcithin section \7 f>f the Statute of Frauds. 
The word bargain used in the 17th sect, (like the word •‘agreement” in 
scot, 4, antcy p, 150) nn ans the terms u(K)n which the parties con- 
tract ; Krmrorthy v. ScttqfieMy 2 B, i\ 1H7. The note in writing 
must contain all the terms of the agreement, or be conneotcHl with 
some other document which does ; C. Several documents, if 
suflioiently connoeted, will constituto a gooil memorandum within the 
statute ; Jackson v. I Bing, 9 ; Saunderson v. Jacksony 2 B, cV 

P. 238 ; Aileti v. Bennctiy 3 Taunt. 169. It must contain the names 
of both the contracting parties or their agents ; Chamjnon v. Plum^ 
fueTy I V. 252 ; Graham v. A/asson, 7 Scotty 769 ; 5 AT. C. 603. 
After a oorrespondenoe between the plaintiff and defendant, in which 
the plaintiff offered to sell some growing seed at a certain price, the 
defendant wrote a letter, acoenting the terms as to a portion, and 
ended with ** waiting your reply,” and the plaintiff verbally accepted, 
held sufficient ; Watts v. Aumcorth. 31 Z. J. (Ex.) 448 ; 1 E. 
4- e. 83, 

Where there is an insufficient memorandum, such as an unsigned 
order for goods, a subsequent letter signed bv the defendant, referring 
to the order, is sufficient ; Sanderson v. Jackson^ 2 B. 4‘ B. 238 ; 
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bnt the plaintiff cannot avail himself of a subsequent letter from the 
defendant^ iu which, though he recognises the order, he disafhrms 
or adds to the terms of the memorandum ; CiMper v. Smithy lo 
103. The defendant signed an order for goods to he supplied by the 
pUiintiif on a paper containing a list of the prices, but the prices 
aijreed upon were 2d per <i%nt. lower : this was held an iiisumcieut 
memorandum ; and the plaintilf having sent an invoice with the 
true iiricos marked, the defendant returned it in a letter, “ declining 
to take the g^>ods as per invoice returned,** on account of unfavourable 
intelligence from abroad ; held that, as the letter did not admit the in- 
voice to state the contract correctly, there was no memorandum of the 
contract binding on the defendant ; Goodman v. Griffiths^ I //, vS* 
571. Hut where the vendee wrote a letter to the veiuli»r, in which, 
after referring to all the essential terms of the contract, he stated he 
had not received and declined to have the goods because they had 
been damaged by the carriers, it was held there was a sutlicient note 
in writing, notwithstanding \ts containing such repudiation ; JiaUep 
V. Street 30 Z. J, (C, P.) 150 ; 0 L\ Ji,y X. S. 843. The omission 
of the particular mode, or time of payment, or even of the nrico 
itself, dues not necessarily invalidate the contract; Valpp v. Gimon^ 
4 C*. /y. 837. Where the price is omitted, and it does not ap[)ear 
upon the evidence that any spcciiio price was agreed u[)on, a reason- 
able price must be presumed, and the contract should bo so stated ; 
Hoaaltf V, M'Lahie, 10 liimj. 482 ; but >vhero tlie memorandum is 
silent as to price, and it appears by the evidence that a speciHo price 
\va8 agreed upon, the written memorandum is imperfect, and cannot 
bo given in evidence ; Elmore v. Kimjsrotv^ 5 P, iV G, ^3 ; Good^ 
man v. Griffith Hy supra, A distinction was indeed suggested in 
Acehitl V. Lerp^ 10 liimj, 382, by the Court, tlmt where the contract 
is silimt as to the price, but has heeii executed y a reasonable price will 
ho inferred ; though it was thought quesliouablo win ther it is so when 
the contract is execuUn'y oxAvy and the gieids are still in the possession 
or power of tlh> seller. Hut the case of lloadly v. M*^Lainey supra ^ 
wliich was for not accepting a carriage made to order, docs imt sanction 
this distinction, nor was any made in Valptj v. Gihsotiy 4 xT. //. 837, 
where Jloudly v. M^Lnine was recognised. The inconvenience of the 
above rule is obvifuis : If a contract omitting the price has the legal 
effect of a contract for a reasonable price, tlien parol evidence of a fixerl 
price ought to be excluded as being inconsistent with the written 
contract. (8ee cases, ante, p. 15.) Yet, according to the above 
ruling, the evidence is to be arlmitted ; and that for the purpose, not 
of supporting, hut of destroying the efficacy of the writing, and 
defeating the demand hy proof of a fact which, if true, ought to eniitlo 
the opposite party to recover. 

An agreement to sell “ on moderate terms** is enor^gh ; Ashcroft v. 
Morriny 4 M, ^ G, 450. Where the price is ambiguous ; as where 
bops are sold “at ICK)^.,** this may be explained by parol to mean 
per act, ; Spicer v. Coopery I Q. Z. 424, see antey pp. 18-20. A 
Duver wTote his address in the seller’s order b<x>k, which had the 
8eller*8 name on the fly-leaf, and a descTiption and the price of the 
article: Held a sufficient note of the buyer, though it did not specify 
an alteration in it to be made by the seller ; Sart v. BourdiUony 1 V, 
B,y N, S, 188 ; 26 L, J, (C\ P,) 78. See Goftdman v. Griffiths and 
Elmore v. Kingscotcy suprd. 

The written memorandum must be madq before action brought ; 
Bill Bamenty 9 Af. ^ W, 36, Where a written order was given 

o 2 
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by defendant for goods of the price of 10/. and upwards, which de- 
fendant accepted with the accompanying invoice, and neither order 
nor invoice mentioned the time of payment, defendant was allowed to 
prove a previous oonversation between plaintiff and defendant showing 
that the sale was to be on credit; Locket v. Nichlin^ 2 Ex, 93. 
In this case the acceptance was siifhcient within the statute, and no 
written memorandum being necessary, the parol evidence was ad- 
mitted as not inconsistent with the writing, and forming with it the 
complete contract ; see ante^ p, 2o. lint the terms of the written 
Contract cannot be varied by parol ; Marshtdl v, Lgnny 6 M. IV, 
109; Stead v. DawheVy 10 j'id, cS* £, 57; Siowell v. Eobinsony 3 
N, C, 928. Where the buyer, after an oral contract, receives with- 
out objection an invoice or sold note, signed by the seller, differing 
from the contract, he cannot, in a case within the statute, set up tlie 
original terms to contradict the sold note ; Ilarnor v. OroveSy 15 
a. Ji, or»7. 

7b he made and Htgned by the parties to be charged It is not 
necessary that the note or mertioratiiiiim should be signed by both 
parties to the contract. It is Muflieient if it bo signed by the party to 
bo charge<l ; Lay thorp v. Itryanty 2 A’'. C, 735. And it makes 
no diiference that th(?ro is no remedy against the pt rson who 
does not sign; Allen v. llennety 3 Taunt, 169. It is immaterial 
w'horo th*' signature is placed in the document. A person writing at 
the head of a note, I, A. 11., agree, or A. H. agrees, is suflicient, 
although the document is not signed at the bottom ; Knight v, 
(^roekfordy I Esp, 190; Saunderson v. JacksoHy 2 li, P, 238; 
Sehnvitler v. Norrisy 2 3/. ^ S, 286. So where the only signature 
of the defendant was his name, written by the plaintiff^s agent on the 
top of a sale note, the contents of which were known to the defendant 
at the time, and substMpiontlv altered at his request, it was held sufK- 
eient; JJurrvll v, Eransy 3\ L, J, {Ex,)331 ; I //. p, 293. 

This (piestion, however, bein^ always open to the jury, whether tho 
parly, not having regularly signed it at the foot, meant to be bound 
by it as iFstood, or whetheitit was lelt so unsigned because he refused 
to coinplcto it ; but where it is ascertained that he meant to be bound 
by it ns a complete contract the statute is satislied, there being a 
note in writing sbowing tho terms of tho contract, and recognised by 
him; per lA>ru A^ing'r, in Johnson v. Dodysmiy 2 M, Ijr If". 659; 
in which caso the defendant wrote, Sidd J. Dodgson (his own name), 
so and so,*^ and requested tho plaintiff’s agent to sign the entry ; and 
the Court held the defendant bound by such entry. Where a person 
is in tho habit of printing instead of writing his name, that will be a 
suflicient signature, per Eldon, C, J., Saumlerson v, Jackson y supr^, 
W hero the name of the vendor is printed on a bill of parcels, on which 
the name of Uie vendee is written by the vendor, that is a suflicient 
signature to charge the vendor ; Schneider y, Korrisy 2 A/. 286, 

See some additional cases, antCy p. 153. 

Whi*re a person cannot write, a signature by mark, if properly 
identified, may be sutHoient ; Baker v. Peering y 8 Ad, 4' E, 94. A 
signature by initials is not enough; Jacob v. Kirky 2 31, 4* Bob, 221 ; 
Sweet V. LeCy 3 3£, 4’ 452. 

^ Or by their agents thereunto laufuUy authorised,'^ An agent, tc 
bind the defendant by his signature, must be some tliird person, and 
not the other ooutraotiug party ; Earebrother v. Simmons, d B, ^ 
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A. 333 ; Wright v. Daunah, 2 Camp^ 203 ; Jiird v. Boui(rt\ auie. 
p. 164. 

It is not necessary that an agent should have the authority of his 
principal by a written instrument ; Graltatn v. 6 JN'. (»03 ; 

7 Scotty 709. A parol authority is sutlicieiit ; Jiuckrr v. Cuttunogi^r, 
1 Fap, 106. Although the agent may not have had authority at 
the time of signature, it will be sufficient if the principal subseouently 
recognises the agent^s act, and adopta the contract ; Mavtran v. 
J)unuy 4 Bing, 722. Where A. by his traveller 11. sold goods to 
and at the time of the sale B., at the request and in the presence of 
C., made an entry of the sale in C.’s book, and signed it iu his, H.’s, 
own name, it was held there was no sufficient note within the btatuto 
to bind C., because the circumstances did not show any authority to 
11. to sign on C.’s behalf: Graham v. Mmeon^ 6 L\ (>03. The 
plaintiff, one of the defendants, and N., the plaintiffi’s agent, met 
together, and after agreeing iipon the price of certain hops, N. drew 
out a sale note, on the top of which he wrote “ Messrs. Kvans (the 
defendants’ name), “ bouglitof,” &o. The defendant asked to have an 
alteration made in one of the terms of the note, wlacli was done, and 
the note then given to him. It was held that N. might be considered 
tlie agent of the defendants as well as of the plaintiff to'draw up a 
record of the contract between them, and that being so, his writing the 
defendants’ name on the document w'as a signature binding on the 
defendants within the statute; Durrvll v. Frane^ 31 L. J. (/'Ar.) 
337 ; 1 11 » C. 17 4 ; in Ex, CVi., reversing judgment of Kxchequer, 

“ If tlio name appears on the contract, and be written by the [Kirty to 
bo bound, or by his authority, and issued or uccepUd by him, or 
intended by him as the memorandum of a contract, that is sufUeieut;” 
per lllackburu, J., S, C, • 

Sale h\j aurfi A sale of goods by auction is within 1 7th sect. ; 

Kvnworthy v. Schojield^ 2 Ji, 945. Where the same person 

buys several lots, and the auctioneer w’rites down the vendee’s name 
each time, there is a distinct and independent contract as each lot; 
Hoots V. Lord Dormer y 4 IL Ad, "n \ Emmerson v. Jlevlie^ 2 
Taunt, 38. An auctioneer is for some purposes an agent for both 
]>arties ; tVierclore where an auctioneer wTites down the buyer’s name 
in the catalogue, oppobite the lot, together with the price bid, it is a 
sufficient memorandum ; Emmerson v. Jleelis^ suprd \ Kenworthy 
V. Schofield^ 2 It, C, 945. But where the conditions of sale arc 
not annexed or referred to in the catalogue, signing the buyer’s 
name in the catalogue is not a compliance with the statute ; 
Jlinde v, Whitehousey 7 Easty 558 ; Kenworthy v. Sehojteldy uaprd. 
It must, however, be observed that the auctioneer only becomes the 
vendee’s agent after his bid is accepted, before then he is ex< hisively 
the owner’s agent; Warlow v. JlarrisoHy 28 L, J, (Q. //.) 18; 
29 X. «/. (fX 11-) 14; 1 E, ^ E, 295, 309. Where the auctioneer 
liimself sues, his signature for the defendant cannot be relied upon 
as a compliance w ith the statute ; see Fairbrother v. SimrmmSy 
b h, ^ A, 333, and cases cited, ante, pp. 153-4. Where a fierson, 
to whom monev was due from the owner of goods sold by auction, 
agreed with tLe owner before the auction that goods fmught by 
him should be set against the debt, and he became the purchaser 
of goods, and was entered as such by the auctioneer, it was held 
that he was not bound by the conditions of sale which specified 
that purchasers should pay part of the price at the time of the sale 
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and tho rest on delivery ; Bartlett v, Purnell^ 4 Ad. JB. 792. 
But, in general, where there are printed conditions of sale, no verbal 
declaration made b}' the auctioneer at the time of the sale is admis- 
Bible in evidence to alter them; Shelton v. Licius^ 2 V. cT. 411. 
Though where the goods arc of less value than £10, and there is no 
signature, such declarations are admissible ; Eden v. Blake^ 13 3/. 
^ W.\ and />er liolfe, B., S. C', that as the contract would 

be complete on the fall of the hammer, a subsequent signing by tho 
auptioneer would make no difference. 

Sale hy broker. '\ Where a broker is the agent of both parties, he 
may bind them by signing the same contract on behalf of the bu3*er 
ana seller. See the usual forms, and the ctlect of brokers’ notes fully 
considered in Blackburn’s Treatise on Contract of Sale, Part 1, ch. 6, 
The practice (at least among Lomlon brokers) is to make an entry of 
tlie contract in his book and sign it, and then to send a copy of it to 
ouch party, and, in general, tho “bought note” to the buyer, and 
** sold note ” to tho seller, and these notes duly delivere<l by the broker 
to the parties have been held, if not the contract itself, proper evidence 
of the contract, and constitiit© a suiheient note in writing to bind each 
party ; Itueker v. Cammeyrr^ 1 JCap. lOo ; Thornton v. Mtntd. 

M. *13 ; Truvtnan v. Lodevy 1 1 Ad, E, 6H9, And such notes 
arc admissible, where the (uitry in the broker’s book has never 
been 8ign<‘d b}' him ; Ooom v. Ajltloy (5 7/. vy L\ 117. But if the 
cU'tr}" in the book has been signed, it is questionable whether this 
is not the host cvidonce, as being the original entry of tlio con- 
tract ; SCO llcyman \. Neahy 2 Camp. 337. “Where there has 
been an entr^* of tho contract by tho broker in Ins hook, signed 
by him, 1 should hold, witl^ut hesitation, notwithstanding some 
dicta and n supposed ruling of Lord Tenterden in Thornton v. 
-I/Vuix {suprd) to tho contrary, that this entry is the binding coiitrnet 
l>etwceu the parties, and that n mistake made by him when sending 
them a copj' of it, in the shape of a bought or sold note, would not 
aifeci its validity'. . . . But the broker, to save himself trouble, now’ 
omits to enter and sign tt% contract in his hook, aud still sends 
bought and sold notes ns hefore. If these agree they are lield to 
constitute a binding contract. If there he any material variance 
between them they are both nullities, and there is no binding eon- 
tnict;” per Ld. ramphell, (\ J., in Saveirriyht v. Archibaldy 17 
Q. B. 121-5 ; 20 L. J. (Q, li.) 63H ; and see, I'attcson, J., 
S. C. But where there is a material variance between tho bought 
uud sold notes, and the broker has not signed the contract in nis 
book, there is no Atilid contract; (Vrapit v. Eictehery 6 B. 4' C. 436. 
Gregson v. JRaeky 4 Q. B. 737 ; Cowie v, Remft'yy 6 Moo, P. C. 232. 
Wiiere the ditferences can be reconciled by oral testimony of mercan- 
tile usage, and shown to be only apparent, such evidence is admis- 
sible ; Bold v. JRaynery 1 3/. U\ 343. Where the sold note is in 
the name of an agent, it may be shown by parol on behalf of the 
buyer, that in all previous transaotiona between them the vendor 
had contracted in the agenPs name ; Trveman v. Lodcry 1 1 Ad- 4* E- 
o89. So where the contract was made by* a broker on behalf of prin- 
cipals vrhose names were not disclosed, parol evidence that by the 
us<«ge in Loudon in suoh a case the broker is liable to be treated as 
piiucipal, is admissible to charge the broker; Humfrey y. Dalcy 7 
E- wV B. 266 ; 26 L. J. (Q. B.) 137 ; S. C, in Ex. Ch., E. B- \ E. 
1004 ; 27 X. J. (Q. B.) 390. In an action by the purchaser 
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atrainst the vendor of goods for not delivering them, it has been 
held that the bought note pt*r sc is evidence of ihe contract against 
the vendor on proof of the employment of the broker by him, and 
that, if the vendor intends to insist on a variance botwocii the 
bought and sold note, it is for him to produce and prove the latter; 
J/atCi'S V. Borsfery 1 3I(hhL Iloh, 3G8, 8o the sold note signed 
by the broker acting for both parties, and delivered hy him to the 
jmrehaser, is a sufficient memorandum to bind the purchaser within 
the 17th sect, in the absence of proof of any variance between it and 
the bought note ; Parton v. CroftSy 33 i. J, (V’. P,) 189; 1 3 f /A, X. S, 
1 1 . Even if they differ, yet if one bo signed by a principal in the contract, 
it will be evidence of the contract as against him ; Botre v. Oshornvy 
1 Stut*k, 140. 8o where the notes disagree, the entry in the buoky if 
brought home to the knowledge of the parties, or even if not known 
to them, may be evidence of tne contract; senth. Thornton v. ChorlvSy 
9 J/. jr, 802 ; and see the observations of Parke, Ih, in that ease ; 
but the point is not a settled one ; see Jiryman v. Nralcy iVfVrc- 
tc right v. Archihahly and Parton \\ CroftHy supriu Where the broker 
in the bought and sold iioU‘s described the sellers’ firm as A., lb, and 
C. ; but the firm had, unknown to the broker, })een clianged to A., D., 
and K., it was held that A., ])., and E. might sue on the contracd, it 
not apjvearing that the defendant had been prejudiced or excluded 
from a set-off, and there being some evidence of his having treated 
the cemtract as subsisting with the plttintiffa ; 3iitchell v. lAnHUjCy 
Holly X P, 2d3. 

A iiiatf rial alteration in the sale note by the broker, at the instance 
of the seller, after the bargain made and without the consent of the 
jmrelinser, lias been held to preclude the seller from recovering; 
Poicell V. liirvtty lo KoUy 29. So where the buyers altered the 
bought note in a mat* rial thing by an addition at the foot of it 
(ref'Tred to by an asterisk in the body of it), it was Indd that this 
avoided the contract, and might be pleaded to an action for non- 
delivery, though the •<ieclaration relied oidy on Ibe unaltered cf>n 
tract, arid tht; breacli was unconnected with the alteration ; Molhit 
V. Wavhf rhathy o V, B. 181. Where ttie sold note was sent back 
altered and signed by the seller, and the buyer proceeded on it as 
the contract, it was held to be a cpiestion fur the jury whether this 
was a contract, or only an offer by the seller proviefed a bought note 
to the like effect were signed by the buyer. In this case, there was 
no bought note in evidence at all, and the broker was agent of the 
buyer only ; Moore v. Campbelly 10 323. If the two principals 

agree in the broker’s presence, and the broker’s note dof s not corre- 
spond with the terms agreed up<iD, then there is no written contract 
by an agent lawfully authorised, and a party, who did not ashcnt to 
the alteration, is not bound; Pitts v. BeckHty 13 M, iV 743; 
eontrdy where there is evidence from which a subscMpicnt nssent to 
such alteration may be implied; Harnor v. GrorvSy L") (\ Ji, 0r»7. 

A distinction has been made between a contract in writing and a 
note or vtemorandufn in writing of a contract within the Htatute of 
Frauds. See the judgments in Sievewrighl v, Archi/jaldy 17 Q, B, 
107, 114, 124 ; and in Parton v. CroJtSy hHprb.\ but in many cases 
this distinction seems to have been lost sight of* 

Beodiness of ihe plaintiff to deliver It has been not unusual to 
aver la the count an offer and tender of the goods sold, as well as a 
readiness to deliver; but recent cases show that an averment of 
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readiness and willingness to deliver is sufficient, where delivery and 
payment are to he concurrent acts ; lioyd v. Lelty 1 C, B* 222 ; 
Jackson v. AUavoay^ G 3/. G. 042. It is enough for the plaintiff to 
show, under tliis allegation, either that he has offered to deliver, or 
that the defendant has dispensed with delivery, or has made it an idle 
and useless form to attempt to deliver. The averment involves the 
ability of the plaintiff to dtdivei^; jMwreace v. Knoles^ 6 2^, C* 
399 ; I)e Medina v, Norman^ 9 3/. ir, 820 ; Spotswood v, 
Barrow^ 1 Ex, 804. On a count averring readiness of the plain- 
tiffs to manufaoturo certain articles ordered hy the defendant, it is 
enough to show that the defendant had countermanded the manufac- 
ture while in proL^ress and after delivery of some, and had notified 
liis refusal to accept any more; and, per curiam^ “In common 
sense, the incuning of such an averm<*nt mu^t be that the non- 
completion of the contract was not the fault of the nlaintiffs, and 
that they were disposed and able to complete it, if it Imd not been 
renounced hy the def#*ndant ; (%>rt Amhvryate Jiailway Co., 17 
Q, B, 127, 144; Itnkery. Jurminyvr^ 28 L. J, (/-x.) 130. In the 
case of a sub? of real property, the averment has evem been ludd to 
imply a sound disposing mind ; per R»>lfo, H., in Kirtley v. Cope- 
land^ I (%ir, lV A'. 310 ; but i/uare^ for the incapacit}' of the plaiistilf 
seems rathcT to be the subject of a special phu. A breach ot the 
implied warranty to sujudv goo<!s fit h»r use may ho shown under tlio 
traverse of this allegation ; Griffith v. Selby y Ex, 22d. Under this 
issue, the plaintiff must he shown to have the article ready for deli- 
very ; and it tnust correspond with that which was eout raided for; 
per (Jresswell, J., in Boyd v. ZW/, supra ; and an oppfodunity must 
he given for examination ; Ishertcood v. jr/titniorv, 10 3Z. iK 707. 

liefuml to rerciVe.] It must be shown that the defendant 1ms 
refused to roreive under circumstances which do not w'arrant a 
refusal, 'fherefore, where a tender is necessary, it must be inad*‘ at 
a reasonable time and place, ami bo such as t J aiford the defendant 
fin opportunity of examining and receiving the goods; for without 
such o]>port unity, it is no tender. Thus, a tender of articles in 
closed casks, so ns to ]w«‘vent inspection, is no tender on is>ue joined 
on a traverse of it; Islnrwooii v. If'/titniorry 10 3Z, *S* R". 757. 
Nor is it sufficient to show a lender of the goods at the dtdVndanl’a 
vvarebouBe at a late after it is shut up, and the defendant has 

left it. Hut if the defendant is present, and able to examine and 
receive them, the temler wdll not be bad merely la-canse the hour is 
late and unreasonable ; Startup v. Macdotuddy 0 3/. ty G, 593. The 
tender mu^t not be of a larger quantity than was bought ; 
Dixon V. Eietehery 3 M, If" 140 ; JIart v. MUhy 15 3/. If" 85 ; 
at least, unless the b nder be divisible, or the surplus not charged 
for. If the buyer give a limited order for certain specified goods, 
and the seller sends those and others from a distant place in one 
package, charged at a lump sum, the consignee may repudiate the 
whole and refuse to receive the package ; Levy v. Greeny 8 E, Sr B. 
575 ; 27 L. J, (Q. B,) 111; Coleridge and Erie, JJ., dissenting; affirm, 
in Er, Ch,y 28 A. J, {(). B.) 319 ; 1 E. cV E, 9G9 ; and see 31 Donald v. 
Longhotfomy 28 L J. ( Q. B.) 293 ; 29 A. J. ( Q. B,) 256; 1 E, E, 977, 
9S7 ; Tanvaeo v. Amcws, 28 A. J, {Q, B,) 301 ; 1 E, E, 581. If the 
defendant notifies his intention to refuse, and forbids the plaintiff 
to deliver goods ordered b) be made, then the plaintiff need not pro- 
ceed to complete the contract on his part, and may show this under 
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an allef^cd refusal to accept, although tlie goods are not ready for 
delivery, and could not be delivered ; for the phiintiit' is thereby 
discharged from proceeding further ; and such a notice to the pbuntiU* 
will sup{)ort an allegation that the defendant prevented un<l dis- 
charged " the plaintiff from sumdying tho goods and executing the 
contract; Oort v. Amhergaie Katltvay Co,^ 17 Q. Ji, 127. And a 
countermand by the person ordinarily representing the defendant in 
his dealings with the plaintift' (as the engineer of a railway) is suf- 
ficient, although the defendant be a coqwrate body, and the notice 
not under seal ; C. See further, as to readiness to receive, 
pp. 301-2, 

DomagvsJ] In an action for not accepting goods, the difrerence 
between the contract price and tho market price on the day the con- 
tract was broken is the ordinary measure of damages ; liottrman v, 
9 7/. *$[• C. 1*45; lioswell v. Kilburn^ 8 Jttr, N, S, 143. And 
the right to re-sell (though not tho obligation to do so) exists in 
ail cases of sale where the vendee WToiigfully refuses to receive, 
and there is no express stipulation precluuing such right ; Maclean 
V. 7>a7iw, 4 liing, 722, 728; Harrow v. Arnaud, 8 Q, li, 009-(>l0. 
And it makes no diflcrenco in this respect whether there be or he not 
an express condition of re-sale; iMmond v. iJavall^ 9 Q. 7/. 1030, 
Where goods w'oro to be delivered at a certain time, and wliile on 
tlieir way the vendee gave notice that lie would not accept, tho rnea- 
s\ire of damages is the diiierence between the contract price and tho 
market pi ice on the day fixed for the delivery, and not that on (lie 
da)- on w'hich the* seller received the notice ; Philpotts v. Hvans^ 

M. tV Jl''. 47d. Wliere the defendant has ordered goutls and then 
wrongfully countermanded the order, and tliereupon tin* vendor 
ceases to manufacture them, he is entitled to damage's for tho goods 
in hand, and to such profit as he would have made if the c-mtruot 
had been fully carried out; iJunlop v. JliggiuBy 1 7/. L, C, 381, 
Wilt re tlie payment was to be by bill, plaintiff’ may recover tho 
amount wh'ch would have accrued on it for interest ; Jiogee v. JVar^ 
burtuHf 2 Camp, 480. 


JJefence, 

The admissibility of evidence under certain common pleas will bo 
found hereafter under the general head of Defences in Actions on 
simple contracts^ post^ pp. 380, et seqq^ 

General iMwe,] A plea of non-assumpsit, or other njipropriate 
plea denying the contract, puts the plaintiff on proof of a note in 
writing, where one is necessary ; JFricker v. Thomlinson^ 1 Jl/. G, 
772 ; Leafs. Tuion, 10 M. ^ W. 393. 

Where the defence is that the contract is materially different fr4)m 
the one declared on, or that the i^oods were in fact ^old with a quali- 
fication or condition annexed, which the goods tendered did not satisfy, 
this is evidence under a denial of the contract as staled ; Nash v. 
Breeze^ 11 3/. TF. 3d2. But a special plea setting forth the teal 
contract, and showing performance or excuse of performance of it, as 
stated in the plea, would now be good, being objeotionabJe only as 
an argumentative denial ; see Canhnm v. Barry ^ 13 C. B. 397. 

The following defences are also admissible on a general denial 

o 3 
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^Vhe^e a Joint order is given for several articles at several prices, the 
contiact IS entire, and the purchaser may refuse to accept one, unless 
the others are delivered ; Champion v. Short, 1 Camp, 53 ; and 
where goods are sold as about a certain (quantity, ** more or less,” 
the latter words are intended to provide only for a small excess, 
and the purchaser is not bound to accept 3o0 tons on a bargain for 
“ about 300 tons, more or less;”* at least, not, unless it be shown 
that a largo excess was contemplated ; Cross v. ICglin, 2 B, Ad, 
JOO; Tanvaco v. Lucas, ante, p, 290. 

Where goods are supplied under a single special contract with a 
committee of several persons, and a new member of the committee is 
added before tl»e contract has been performed, he cannot be joined as 
CO- defend ant in an action for not accepting, though he assented to 
and recognised the contract after he had become a member ; Beale v. 
Mouls, 10 (I, li, 975 ; accord. Newton v. Watkins, 12 Q, B, 921 ; and 
it mutters not wliether the property in the goods sold vested in suc- 
cessive portions during the execution of the contract, or whether the 
deeliiration be special, or for goods bargained and sold. Ikit it might 
be otherwise if the circumstances were such that a new contract could 
ho implied on sneecssive deliveries or successive acts done hy the plain- 
tilf; as on a standing contract to work fur a Jinn, on certain terms, 
when required ; he<‘ tlie cases supra, and Hclshg v. Mears, 5 li, C, 
504. It may be shown under the getieral plea that the contract was 
not under seal, and that thi' pluiiititls are .an incorporated company 
not authorised to make such a parol contract with the defendant; as 
where a company, incorporated by charter to deal in copper, con- 
tracted for supplying thu defendant with iron ; Cupper Miners' Co, v. 
Fox, 10 U, B, 229, ' 

Bvpudiation of the goo(h,’\ AVlicrc time is essential, defendant 
may refuse to receive the goods delivered after the time. Thus, 
where plaintill sold to defendant 007 tons of iron, to be shipped in 
four successive named mouths “ in about four equal portions,” and 
plaintitr only sent 21 tons in the tirst month, which reached the 
defeiuluut ttfUT the end of it, it was held that the defendant was 
entitled to refuse any of the iron, the facts appearing in a special plea 
alleging the tanly delivery of the iusutlioieut quantity in uus^ver to 
the general allegation of performance on the part of the plaintilf; 
Jloare v. Bennie; 29 T, J, 73; o //, N, 19. In the case 

of s^es hy sample, if the bulk does not correspond with it, the 
defendant may refuse to receive it, and may keep the article a 
reasonable time to examine, and then repudiate it ; ^wr cur,, Street 
Y. Blag, 2 B, Ad, 4(33; Banner man v. W^hitc, 31 L, J, (6'. F,) 
28; 10 C, B,, N, S, 844. Whether the non -correspondence with 
the sample requires a 8()ecial plea, depends on the form of the 
iteelaratioii. If it alleges a contract of sale in general terms, and 
non-acct!ptiiiice, it may sometimes be necessary to plead the matter 
s^Kieially us a collateral agreement defeating the contract ; Parker 
V, Palmer, 4 B, cV A, 387 ; Sieveking v. Button, 3 C, B, 331. But 
S“e Jreedon v. JfwHldridge, 13 Q, B, 4(>2, 478, 483, Where the 
articles tendered do not correspond ivith the description of them in 
the contract as set forth, and are objected to on that ground, this 
is evidence on a traverse of the plaintilf’s tender or readiness to 
deliver ; ante, p. 295. The defendant was permitted to show, on 
a plea of rio9i assumjysii to a general count for goods sold, that the 
sale was by sample, and that the goods did not correspond with it ; 
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and he was allowed to show that all sales of tohacco are by sample 
by general usage in that trade, though there was no niontioii of 
sample in the contract; Syere v. Jb/ias, 2 Kx* 111, And tlu> plain* 
tiif may show in reply the custom of certain markets as to the time 
lor objecting to the nulk, or as to returning, or allowing for, articles 
not answering the sample ; Sanders v. Jameson^ 2 O. K, 6i>7 ; 
Cuoke V. jRiddelien, 1 C, K, 561. 

There is a distinction made between the sale of a speeihc article 
with a warranty, and an executory contract for the supply of g«)od8 
of a particular quality. In the last case the goods may berofusid 
t)r returned if not of the kind contracted for; but in the former oah.e 
the remedy is eitlier an action by the buyer on the warr.inty, or proof 
by liim iu reduction of damages in an action by the vendor, xiiiless 
there be not merely misrepresentation or breach of warranty, but 
fraud; or unless there be a condition in the contract providing for 
the return of the goods iu such case; Street v. Dlay^ sujjra : Daw- 
t^ofi V. Coliis, 10 C. 2L 523; 20 X. J. (C. P.) 116. Itut where a 
contract is made for the purchase of hops by sample, but the contract 
is made conditional on sulphur not having been used In their growth, 
if sulphur has been so used, the defendant is at liberty to reject 
the hops, although they corrc*8pond with the sample hy which they 
were sold; liannerman v. White ^ 31 I\) 28; 10 (\ Jt.^ 

S, 814 ; and where goods are sold under a certain denominafion, the 
difeudant is entitled to liave such goods delivered to him as aro 
cominereially known under this denomination, though he inny have 
bought after inspection of the bulk and without warranty ; Jasliny 
V, Kitufsford^ 32 L. J, {C, i^) 04 ; 13 C\ //., S, 417 ; and seo 
Jlupkins V, Hitchcock, 32 L. J. (C. J\) 154 ; 14 (\ B., N. S. 65. 
Jhit, generally, wdiere the seller produces a sample, and represents 
t lat the hulk is of (*nual quality, and the sale-note does nt)t refer 
to any sample, the defence that the goods are not equal to it is 
inadmissible; Meyer v. Eeerth, 4 Vamp, 22; Pickrriny v. Dawson^ 
1 Taunt, 770; Kain v. Old, 2 B, ^ C, 634. 

The purchaser by sample has a right to inspect the whole in bulk 
at any proper and convenient time ; and if the seller refuses to sliow 
it, he may rescind the contract; Lorymer v. Smith, 1 B, V, 1 ; see 
Barker v. Buhner, 4 B, A, 387. 

Brand,] A trdful mi8rei)rc8entation by the vendor, which induced 
the defendant to purchase, will warrant the defendant in refiii|pig to 
complete the contract ; but this must be pleaded specially. Kven 
where the sale is with all faults,” any artihee to ciisguise a fault 
may vitiate the sale; Baylehole v. Walters, 3 Camp, 151. 

Goods hargained and sold. 

Where the property has passed to the buyer, if tlb vendor should 
fail on the s|>ecial count, he may sometimes resort to the count for 
goods bargained and sold, and will be entitled to recover the whole 
value of the goods ; Jlankey v. Smith, Peake N. B. 42 (n). But 
there must have beeu an acceptance of part, or part payment, or 
earnest, or a note or memorandum in writing, within the Statute of 
Frauds, must be shown. It must appear that the property passed ; 
therefore where a machine is ordered to be made, the maker, having 
completed it, cannot sue for goods bargained and sold, if there bo no 
appropriation of it assented to by the buyer; Atkinson v. Bell, S 



800 


Action for Ooodo Bargained and Sold, 

B, ^ C, 2'i7# Bo where goods in bulk are sold at so much per ton, 
an action for goods bargained and sold will not lie before they have 
been weighed; per Littledale, J., Simmons v. Swift^ b B, C, 865. 
If anything remains to be done on the part of the seller, until that 
is done the property is not changed, per Bay ley, J., S. C, The 

r eral rule — that where anything remains to be done to the goods 
the purpose of ascertaining their price, as by weighing, mea- 
suring, or testing the goods, whece the price is to depend on the 
condition of the goods, the performance of these things shall be 
a condition precedent to the transfer of the property, although the 
individual goods be ascertained, and they are in a state iu which they 
ought to bo acce[>ted ^^—{Blackhw'n on Sales j 152) is not to be taken 
to include caseH where everything that remains to be done is to be 
done by the buyer, with full authority from the seller, but only those 
oases where something remains to he done by tho seller ; Burley v. 
Bates^ 811 i. J, 43; 2 J/. C. 200. Ihe plaintitls in London 

sold to the defendants a quantity of butter expected from Bligo of speci- 
fied quality and price. The Ijlutter W'as to bo shipped fur London iu 
October, and paid tor by bill at two months from the landing. The 
butter was not shipped till November ; but the defendants waived tho 
objection, and accepted the invoice and bill of lading. The butter 
having been lust by shipwreck on the passage, it was held that the 
propertj’^had passed to tho defendants ; and that they might be sued 
for goods bargained and sold, or, per Park, J., for goods sold and 
delivered; Alexander v. (rardner^ 1 N, C\ 671. The vendor 
cannot recover on this count where, before notion brougiit, he has 
re-sold the goods; see llayvdorn Bainy^ 6 Taunt, J66; Lamond 
V. Davali^ infrd, lie must sue for not accepting. 

To a count for g(»od8 bargained and sold, the plea of never 
indebted ’’ oi)erates as a denial of tho bargain and sale iu point of 
faot, or of facts implying such contract. Matters in confession and 
avoidance, or discharge, must' be sjwoially pleaded. Where the cir- 
oumstunees do not allow this form of aotioii, as where no property 
]>assed, or where the property is divested, as by a re-sile, this is evf- 
deuoe under the general plea ; Lamond v. JDavall, U Q, B, 1030. 


ACTION FOR NOT DELIVERING GOODS. 

In an aotion against the vendor of goods for not delivering them, 
the plaintili may be called upon, by proper pleas, to prove the con- 
tract and the breach, the performance of all cunditious precedent on 
Ins part, and the amount of damages. Much of the matter under 
the last preceding head applies equally to this action. 

Constmctiofi ^ the contract. Time^ ^'c.] Where L. & Co., 
brokers, sold hemp by auction (describe in the invoice as bought 
of L. and Co.’’), and received part of the price, it was held that 
they had made themselves responsible as sellers, and that thej^ could 
not defend themselves in an action for non-delivery, by evidence 
^at they sold as agents only, and that the invoice had ^en made out 
in their names according to a local custom of brokers to secure the 
passing of the purchase money through their hands ; Jones v. Little- 
dale, 6 Ad, jE. 486. But where the invoice does not itself constitute 
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a contract (as in fact it rarely does), but is only used to sViow tbafc 
the defendant was the vendor of goras sold by a previous ooutractt 
the defendant may contradict it by showing that he was not the real 
vendor, and that his name was put in the invoice at the plaintilTs 
request; Holding v. Elliott^ 5 II ^ N. 117 ; 29 L. J, (i'Jx.) 134; 
and, per Cur.^ an invoice is, generally, not per se a contract or any 
estop|>el ; S. C, 

Where the contract was for th^ale of sponge, to be paid for by 
ochre, at, &o., the value to be dem^ered on or before the 24th inst., 
in an action for not delivering the sponge it was held that the 
delivery of the ochre on the 24th was a condition precedent to the 
pUintin's right of action ; Parker v. Itatclifif/s, 4 Eing, 28i), Hue 
time is not generally of the essence of a contract for sale of goods, 
unless expressly’ made so by the contract. If, therefore, the defend- 
ant sells to plaintiff specific goods to be taken and uaid for at a certain 
time, and the plaintiff fails to pay at the ena of that time, the 
defendant, tiiough he retains a lien on them if in his possession, 
cannot re-sell them ; but the plaintiff, on tendering the money at a 
subsequent day, will entitle himself to receive them ; Hardnaale v« 
1 Q. if. 389. Where the defendant undertook to supply a 
steam-engine for a vessel of the plaintiff according to drawings and 
specifications of P. B., and the specitioatiou required its completion 
within two mouths ; the court held that time was essential, and that 
an action lay fur non-delivery within that time ; irima/iurst v. 
Deeleg, 2 C\ 2o3. If there is a sale of goods to be delivered to 
the vendee “as required,'' it may be tlmt ho ought to require 
them w ithin a reasuoahle time ; but the vendor cannot rescind the 
contract till he has called on the vendee to require or take them, 
even iliough an unreasonable tim^ has elapsed; Jones v. Gibbons^ 8 
Ex^ 920; 22* X. J. {Ex,) 347. Where the agreement on a sale of 
straw was to pay “ for eaoli load of straw delivered on the premises," 
it was held that this im[>orUid payment for each load as delivered, and 
that oil the purchaser refusing generally so to pay, the vendor was not 
bound to send any more ; IPithers v. Eegnolds^ 2 E, 4* Adm B82; and 
this defence may be set up on a traverse of the readiness to pay. An 
invitation to tender for supplying meat to a workhouse specified that 
a written contract w*ould be required to be signed upon acceptunoe of 
the tender ; Held that a written tender, retracted by the defendant, 
though accepted by the plaintiff, was not a contract on which he could 
sue ; Kingston-on^IIuU^ Guardians of v. Petch^ 24 X. J, (Ajs,) 23. 
A contract to deliver 15U tons of girders by three deliveries of 00 
each on certain days, according to drawings provided by the plaintiff, 
is one entire contract; and if the plaintiff does not supply drawings 
within a reasonable time, the defendant is under no obligation ^ to 
deliver any girders ; Kingdom v. Cox^ b C\ E. 022. The intention 
of the parties is to be looked at in the construction of all contracts ; 
and the decision on one is seldom a guide to the^ construction of 
another; Eannerman v. While, 31 X. J, (C. P,) 28; 10 C, E,, N, S* 
844. 

Itevufiness to receive and to pag,'] In support of the averment that 
the plaintiff was ready and willing to accept the goods and to pay for 
the same, it will not be necessary to prove a tender of the money ; 
Itawson V. Johnson, I East, 203 ; WeUer house v. Skinner, 2 E. ^ P, 
447 ; and a demand of the goods is suthcient evidence that the 
plaintiff was ready and willing to pay ; Wilke v. Atkinson, 1 Marshy 
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412 ; Lctjf ▼, Lord Ilerl rt, 7 Taunt. 318 ; and this, though the 
demand may be by the pla' atiflTe servant ; Squier v. Ilunt^ 3 Price, 
08# 

In Bentley r# Dawee, 9 Ex. 666, 23 Z. J. {Ex.) 220, the court 
held that a general avermorit in the declaration of performance 
of conditions precedent, and that gll things had been^ done .and 
liappened to entitle plaintiff to delivery of the goods sold, includes an 
allegation of readiness of plainiiiiM> pay for them. If this be so, 
the plaintiff need not also aver re^iness, and the defendant must 
state a breach of this condition in his plea. It is observable, 
however, that s. 57 of Common Law IVocedure Act, 1852, only 
allows a general averment of perfo mance of conditions, though it 
is a common practice of pleaders to enlarge this into an averment 
that all things had happened to entitle,’’ &o. 

iVbn-cfe/tWry.] If the vendor is to deliver, but the contract does 
not (expressly or impliedly) provide where the delivery is to take 
)*lace, as on board ship, he is not bound to deliver, or offer to deliver, 
till the place of delivery is notitied by the yendee; Arjnitage v. 
Ineole, 14 Q. B. 728. Where the contract does not provide for 
delivery by either party, the buyer is botind to fetch the goods ; 
2 Kefd Com. 505 ; Vothier^ Cont. de Vvute^ imr. 62 ; and if a 
jdace of delivery is lixed by the contract, the vendee is not bound 
to acoept elsewhere, nor the vendor to deliver elsewhere ; Id. par. 
51. Hops, when sold by the defendant to the plaintiff, were lying 
at a warehouse to the use of the defendant. The plaintiff paid for 
them and took away part from the warehouse witli the consent of the 
warehouseman, but before he had carried away the rest, they were 
seized by a creditor of the defendant’s vendor under a claim of right : 
Held that the plaintiff could not sue the defendant for non-delivery, 
although the latter had given no delivery order to the plaintiff; 
If^ood V, Tasnell^ 6 Q. B. 234. In this case the warehouseman had, 
in fact, become the agent of the plaintiff, and it was not shown that^ 
the seizure was rightful. If it liad appeared that the warehouseman' 
had, from the first, refused to deliver on ,the order of tho vendor, an 
action for non-delivery would have lain against tho vendor ; Semh. 
ThOl. V. Hinton {Exvh.)^ Weekly Hep. for 1855-1866, p. 26. If goods 
sold are in a carrier’s hands subject to lien, an action for non-delivery 
lies against the vendor, if the carrier refuses to deliver on readiness 
to pay charges by the buyer ; Buddie v. Green, 27 L. J. (Ex.) 33. 

DamageeJ Where goods are to be delivered at a future day, the 
damages for Dreaoh of contract are the difference between the contract 
price and the market price of the goods at the day when they ought 
to have been delivered ; Boorman v. Nash, 9 B. C. 145 ; Valpy v. 
Oaheley, 16 Q. B. 941 ; Peterson y. JEV/re, 13 C. B. 353 ; Josling v. 
Irvine, 30 Z. J. (£'•^0 78; 6 II. N. 512 ; Wilson v. Lancashire 
and Yorkshire Bailway Company, 30 Z. J. (C. P.) 232; 9 C* B., 
N. S. 632. ^ ^ 

Where the goods delivered were of inferior quality to that con- 
tnmted for, and plaintiff (vendee) had paid for them in advance, but 
objected to them when delivered and resold them at a rednoed price, 
and the re-sale was within a reasonable time, the measure of damages 
is the difference between the market price of goods of the quality 
contracted for at the date of delivery and the re-sale price ; I^Aer v. 
KekuU, 27 Z, L (C. P.) 27 ; 3 G B., N* S. 128. 
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A, contracts to repair an engine for B. 'within a certain time; 
C. agrees to execute pert of the work for A. within a leas time, 
but without any knowledge of the contract between and i/, 
C. fails to do his part within the time stipulated by him ; A« cannot 
recover from C., as special damage, oompensatiou made by A. to 
B. for delay in the completion of A/s contract occasioned by C.*s 
breach of contract ; Porttnan v. Middleton^ 27 X. X (C* P.) 2;U ; 
4 C\ //., N, S, 322 ; for thi|| oonscqueuoo could not have been 
contemplated by C. Defendant contracted to deliver a steam 
tiireshiug-engine on a day fixed, at which time he knew the 
]<laintiif would want to thresh his wheat, lie failed to deliver it till 
six weeks after the day. He was held liable for damage and expense 
occasioned by long exposure of the corn, kilu*drying, stacking, v^c. ; 
but not to the loss caused by a fall in the market price of corn ; A'/necd 
V. Fuord^ 28 Z. J. (Q. i».) 178; 1 Z’. E. <>02. riaintitf, being 
under contract to deliver coals at a certain time in a distant colony, 
engaged defendant to convey them, defendant being aware of the con- 
tract : Held that, on failure of the defendant, he was liable to the 
extra exi)enBe of conveyance hv other means, incurred by plaintiff, as 
6j)ccial damage ; Prior v. WiUon^ 8 IVeekhj Hep, 2<i0, Q. B, IHL 
T. 1800. The above oases proceeded on the principle enunciated in 
Jladky V. Baxcndale^ 9 Ex, 341 ; 23 Z. (Z>.) 179; that the 
damages recoverable are such as in the ordinary course of things arise 
from the breach itself, or such as may be reasonably supposed to have 
been in tlie contemplation of the parties, 'when making the contract, 
as the probable result of the breach ; see post, p. 374, Action againet 
carriera^damagee. 


D(fence.'\ Where goods sold under a contract required by the 
Statute of b'rauds to be in writing were to bo delivered at a certaiu 
place, and the parties afterwards orally varied their stipulation as 
to delivery, it was held that this did not support a plea of rescission 
of the original contract ; but, acmble^ if the goods had been actually 
accepted, or even a delivery order acceptea under the agreement as 
so varied, that would have been a defence under a plea of accord ; 
Moore V. Campbell^ 10 Z\r. 323; 23 Z. J, {Ex,) 310. Though 
a contract made in error may be avoided, vet the vendor cannot 
treat as void, at law or in equity, a sale to the vendee of an article 
misrepresented by vendor in error, unless the vendee consents; 
semble, Scott v. Littledale^ 8 E, ^ Zf. 815. As to rescission of a 
contract before breach, see Heleaae^ under Defences in Actions on 
simple contracts. 

Special finding of the Jury at Nisi Prius,^ By 19 20 Yiot. 0 * 

97 (Mercantile Law Amendment Act, I 806 ), sect. 2 , in actions in the 
superior courts, or any court of record, lor breach of contract to 
deliver specifio goods for a money price, on application of the plaintiff 
and by leave of the judge, the jurv shall, if they find the plaintiff 
entitle to recover, find what are the goods which remain undeli- 
vered; the sum which the plaintiff was liable to pay on delivervj 
the damages sustained if the goods should be delivered under 
execution, and the damages if not so delivered ; and thereupon, if 
judgment be given for the plaintiff, the court, or any judj^e thereof, 
at their or his discretion and on application of the plamtiff, may 
order execution to issue for delivery of the goods 00 payment of the 
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sum found payable by th3 plaintiff, without giving the defendant the 
option of retaining the gooie on payment of tiie damages assessed. 


ACTION FOR GOODS SOLD AND DELIVERED. 

The plaintiff in an action in the imhhitatue form fur goods sold and 
delivered must be in a condition to prove, 1. The contract of sale; 
2. ^ The delivery of goods accordiQ:' to contract ; 3. The value or 
price. And all these facts are imt in issue by the plea of ** never 
indebted." 

The contract of eale.^ As to contncts requiring a writing, the 
authorities will be found under the previous head of Action for not 
accepting Goode, pp. 281 et eeqq., and the general rule relating to sales 
is there stated, liut the necessity of a writing under the Statute of 
Frauds more rarely comes in question in this action, hecausc the 
delivery, on which the action is founded, gcmerallv, though not 
necessarily, amounts als<i to a receipt and acceptance by the defend- 
ant. In general, proof of the delivery of the goods to, and receipt 
of them by, the defendant is prima facie evidence of the contract, 
and supers^es the proof of an order; liennctt v. Jlendtreon, 2 
iStark, 650. Hut this may, of course, be rebutted ; as by proof that 
the defendant W'aa in the habit of selling such goods for the plain- 
tiff on comiuissioii ; Milicr v. Newman, 4 M, vS* G, 640. Defendant 
sent an order to A., who hud meanwhile sol 1 his business to B. ; 
B* supplied goods to defendant, wh<i consumed them, and was sued 
for them by B. ; on nunquam indehitatue : Held that the defend- 
ant having a previous set Miff against A., and never having contracted 
with IL, nor been informed of B.’s position and ownership till after 
the goods hud been consumed, so that they could not be returned or 
refused, the defendant was not liable on a contract express or im- 
plied ; lioulton V, Jonee, 27 Z. J. (Z’-c.) 117 ; 2 JL ^ N, 564. 

In some oases where goods have been wrongfuii}' taken, the plaintiff 
mi^ waive the tort and sue on the implied contract. Thus where the 
defendant by fraud procured the plaintiff to sell goods to an insolvent, 
and afterwards got them into his own possession, he was held liable 
in an aotion for goods sold ; Hill v. Perrott, 3 Taunt, 274 ; accord. 
Abbotte V. Parry, 2 B. ly B. 369. But see B. N P. 130 ; Bennett 
V. Brancie, 2 B. ^ P. 554. So where a father fraudulently repre- 
sented that he was obout to relinquish his business in favour of his 
son, to whom (being a minor) goods ivere, upon such representation, 
supplied, which the father took into his own hands, he was held liable 
for goods sold and delivered; Biddle y. Levy, 1 Stark, 20. Where 
the owner of property, which Ims been taken away by another, waives 
the tort, and seeks to raise an implied assumpsit, it is incumbent on 
him to show a title to the property ; and mere possession is not suffi- 
cient ; per Abbott, C. J., Lee v. Shore, 1 -B. ^ C. 94. A carrier 
misdelivered teas to the defendant of more value than the teas which 
he had really ordered. The defendant kept them in ignorance, and 
mixed and sold part. On the discovery of the error, defendant 
offered to pay the carrier for tea of the price really ordered : Held^ 
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that this was some evidence of goods sold and delivered by the carrier 
ti> the defendant ; Coles v, Bulman^ 6 C. B. 184 ; 17 L. J, (C, P ) 
302. 

Where goods are lent, and if damaged to be taken by tho bailee at 
a certain price, if they arc damaged, an action for goods sold lies ; 
Bianehi y, Nash^ ] 7u. ^ W. 645 ; so if ^oods are delivered on terms 
of approval or return, and they are retained an unreasonable time ; 
Beverley v. Lincoln Gas Co.^ 6 Aik 4“ ; Moss v. Sweety 16 Q. JK 

493 ; 20 L, J., Q, B,\6T ; and the cases of Lyons v. BarnvSy 2 Stark, 
39, and Ilcy y, LYankenstein^ 8 Scotty N, JL 839, probably mis- 
reported, are not law. 

The value of tixturea cannot be recovered under a count for goods 
sold and delivered ; Lee v. llisdofiy 7 Tmint, 188 ; 2 3/«r«A,495. But 
the value of trees, which the defendant has purchased and carried 
away, may be recovered under a count for trees sold and delivered ; 
Brayy y, CoUy 6 B, Moorcy 114, The value of growing crops may 
be recovered on a count for crops bargained and sold ; Parker v, 
Stanilandy 11 JSasty 362; and the value of crops, taken by an in- 
coming from an outgoing tenant, may be recovered under a count for 
yotnls sold ; per Holroyd, J,, in Mayfield v, Wodsleyy 3 i>*. C, 364; 
Boulter y. Killinghecky 1 B, 41 ' B, 397. 3'he price of railway shares 
may be recovered in a count for goods and chattels sold and deh- 
vered Lawton v. Iltrktnany 9 Q, B, 663. A builder is not entitled 
to recover the value of the building materials under a count for goods 
sold and delivered ; Vofferell v. Aj^sey, G Taunt. 322 ; nor can one 
who contracts to make and erect a steam** engine on tho defendant's 
premises recover the contract price in this form ; Clark v. Bulmery 
21M.^jr.243. 

Where the contract was, that certain goods should l>e paid for 
partly in money and partly in butbrns, jluller, J., held that the 
nlainliif could not recover under a count for goods sold, but should 
have declared specially ; Harris v. Fotrlcy eik*d 1 //. Bl. 287 ; 
Talrer v. llYst, Jloit, A^. P. 179. But sec Hands v. Burtofiy 9 
B^sty 349. And generally, a contract of barter must be declared 
upon as such, and the mere neglect or omission of the defendant to 
send his goods will not make it a contract of goods sold ; Harrison y, 
Lukcy 14 M, IB. 139. However, where A. agreed to give a horse 
in exchange for a horse of B. and a sum of money, and the horses were 
exchanged, but B, refused to pay the money, it was held that A. 
might recover for a horse sold and delivered ; Sheldon v. C^rxr, 3 B, 
4i' C. 420. Bo, in an action to recover the value of a gun for which 
the defendant was to give another gun and fifteen guineas, Lord 
Kllenborough held that, upon the refusal of the purchnser to pay for 
the gun in that mode, a contract resulted to pay its value in money ; 
2^\w8yth y. Jertisy 1 Stark, 437 ; accord. Ingram y, Shirley y 1 Stark, 
185. 

An auctioneer may maintain an action in his own name against the 
buyer of goods sold and delivered by him in the course of his employ- 
ment, thouf^h known to be the principal's, for he has possession, and 
an interest in respect of his lien, and is not a mere servant ; Williams, 
v« Millingtony 1 11 • 7//, 81. Therefore, payment to his employer is 
no answer to an action by the auctioneer ; Jinbinson v, liutter, 4 Mm 
^ B, 964 ; 24 L. J. (Q. P.) 260. But the auctioneer has only the 
same right as the party empl^^ing him to sell, and the defendant 
may therefore show that the rightful owner has claimed the value ; 
Dickenson v. Hauly 4 4 * 
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CoroorationB may sometimes sue or be sued on parol sales of goods, 
ai}4 tne oou tract may be express or implied, as in the case of private 
persons; but this power is confined to cases wliere, from the nature 
and object of the incorporation, a power to make parol contracts is 
implied ; as in the case of trading corporations ; Beverley v. Lincoln 
Gas 6 Ad. E. 829. Thus .a gas company incorporated by 
statute may be sued for gas<-meter8 sold and delivered ; and it makes 
no diflTereuce, whether the incorporation be by charter or by stati^ ; 
S. Cn So where a contract for the sale of articles to bo supplied to 
an incorporated body by order of its servants has been executed, and 
adopted by the corporation in furtherance of the purposes of its in- 
corporation. they are liable for work done, goods sold, &c. ; Sanders 
y. St. NeoVs 6^niVm, 8 Q. B. 810. And even where the cor[>oration 
is not a trading one, there is a distinction between contracts executory 
and executed^ and suits may be sustained in the latter case on con- 
tracts not under seal, where the defendant corporation has received 
the goods or accepted the benefit of the contract. See, per Ld. 
Campbell, C. J., in Lowe v. London and North-West. II. Co., 18 
Q. B. 632, 630 ; A ustralian Mail Co. v. Marzetti, 1 1 Ex. 228. See 
further, jmst, Action for work and labour, and Actions by and against 
Comptmies. Where a railway company ordered sleepers from the 
jdaintiif by their agent, and actually aeoepted them, this was held 
evidence from which the jury might infer a regular contract binding 
on the company ; Vault ny y. London and North- ffest. E. Co., 8 
Ex. 867. • In this last case, the powers of contracting by parol under 
the Coiu|mnie8 Clauses Consol iaation Aot, 1845, were referred to ; 
but it does aot appear that the judgment turned upon that act. 
The facts were held evidence of a regular contract in whatever form 
such contract ought to be. 

Proof of delivery.] A party cannot maintain this action unless ho 
has cither delivered the goods or done something equivalent to deli- 
very ; Smith V. Chance, 2 B. A. 755. It has been contended 
(Smith’s Mercantile Law, p, 472 (n.) 5th ed.) that facts coustitutmg 
a delivery suilicient to sustain an action for goods sold aud delivered 
ought also to constitute an acceptance and actual receipt under the 
Statute of Frauds, aud ^ converso. It w^ould i)orhaps have been con- 
venient if this had been the established rule, but no such rule is to 
he deduced from the decided oases. There may be a delivery and 
receipt without “acceptance,” though there can hardly be an “actual 
receipt” without a delivery, and the difficulty has rather been to 
determine what amounts to an acceptance, than what amounts to a 
ddivery or receipt The oases on the statute have beeu already 
di jested at pp. 285 et seqq. A delivery to a carrier may be enough to 
su iport this action, though not to dispense with a WTitten contract ; for 
ho has no authority, as carrier, to accept ; Meredith v. Meigh, 2 E. 

JB. 304, 373. also Boulter v. Arnott, 1 C. M. 333, per 

curitm, and Curtis x.^Pugh, 10 Q. B. 114. So an acceptance and 
reeei >t of part satisfies the statute as to the whole, but is not a delivery 
of the whole for the pur|> 08 e of this action. 

Wh^re A. agreed to sell to B. certain ^oods, and earnest was paid, 
and ^ ^ goods were packed in cloths furnished by B. and deposited in 
a buildl \g belonging to A., till B. should send for them, A. declaring 
at the sa ne time uiat they should not her carried away till be was 
paid, — it was held that this was not such a delivery as to entitle A. to 
mai n tai n an aetiem for goods sold and delivered ; for there must be a 
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transfer of possession as well as property; Ooodall t. Skelton, 2 
JI. Bl. 316 ; see SimtMm v. Swfl, 6 B. 9 C. 857. So whero 
Bold for ready money, were packed up in boxes of the vendee for him 
and in his presence, but remained at his request on the premises of 
the vendor, it was held that a count for goods sold and delivered 
would not lie; Boulter v, Arnott^ 1 C. m. 333. Where there is 
an entire oontraot to deliver a lar^e quantity of goods consisting of 
dis^ot parcels, within a specified time, and the seller delivers part, 
he ^nnot before the expiration of that time bring an action to recover 
the price of the part delivered, because the purchaser may, if the 
vendor fail to complete his contract, return the part delivered. But 
if be retains the part delivered after the seller has failed in perform'* 
ing his oontraot, the latter may recover the value of the goods so 
delivered ; Oxendale v. WethereU^ 9 B, C. 386 ; Shipton v. 
CassoHy 5 if. 4* Go 383. Where the defendant hired a musical snuff- 
box of the plaintiff on the understanding that if it was damaged 
lie was to retain and pay for it ; on its being so damaged, it was held 
that the plaintiff' might sue as for goods sola, &c. ; Bianchi v. iVas7i, 

1 M, <5}* Wo 646 ; Beverley v. Lincoln Oas Co.y 6 Ad. ^ B. 829. 

If the delivery deviates from the mode pointed out bv the buyer, 
yet if notice is sent to him and he does not repudiate it, lie is liaole ; 
jticliardson v. Bunn^ 2 Q. if. 218. Sale and delivery by an agent 
of an intestate between the time of the death and grant of adminis- 
tration will support an action by the administrator, as such, for goods 
sold ; Foster v. Baies^ \2 M. W. 22C. 

A symbolical delivery of goods, if sufficient to enable the vendee to 
take possession and to divest the seller’s lien for the price, is a 
Buffioient delivery ; as the delivery of the key of the warehouse, 
or of a delivery order on a wharfinger, or of other indicia of pro- 
perty, so as to put it xiiider the control of the vendee ; see Chaplin 
V. Buyers^ 1 Fast^ 192, 194 ; Flmore v, Sto7ie^ 1 TaunL 460. 
And this species of constructive delivery is particularly applicable 
to ponderous goods not capable of ordinary delivery, as timber ; or 
uik|ph the vendor has not engaged to deliver in any other way. 
\^erD a ship, or goods at sea, are sold, the delivery is by delivery 
of the documentary proofs of title, as the bill of sale or lading, &c. ; 

2 Ken€s Comm, 600, 601. An order by seller for delivery to de- 
fendant of a rick of hay, made on a third person who has con- 
sented to let it remain on his land, is a sufficient delivery as between 
the seller and buyer, the latter having undertaken to carry it away 
liimseif ; Salter v« WooUams^ 2 M. Go 660, 66^1. Other oases 
applicable to this head of constructive delivery will be found under 
the heads of Action for not acceptiny^ p. 289. 

To whom delivered. — Carrier^ agent ^ or servant.'] Proof of a 
delivery to a third person, at the defendant’s request, will support a 
count for goods sola and delivered to the defendant ; Bull y. Sild»e, 
8 To Ro 328. And where a purchaser orders goods to be sent by a 
carrier, though he does not name any particul^ one, or where that 
is the usual course of business tmtween the plaintiff and de- 
fendant, a delivery to a carrier operates as a delivery to the pur- 
chaser ; B. N. Po 36 ; Button v. Solomonsonf 3 tjr Po 6S4 ; 
or on board ship with the bill of lading indorsed so as to make the 
goods deliverable to the vdiidee or bis assism; Oroning v. Mendham^ 
6 3/. 4* So 189 ; Meredith v. Meigh^ 2 £. B, 364, cited euprhf p« 
306. But delivery on board ship is not a delivery to the veudee. 



308 


Action for Oood$ Sold and Delivered. 

if the bill of lading bo for delivery to order of the eoneignor or his 
assigns^ and the consignor does not indorse it to the vendee ; Wait v. 
Baker. 2 Ex. 1. But, though the bill of lading be to the con- 
signor’s order, if it be indorsed at the time of shipment to the 
consignee’s order, the property passes, and the consignee must pay 
for the goods though lost on the voyage ; especially since the act 
18 & 19 Viet. 0. Ill, ante^ p. 246*; Brown v. Jlare^ 3 JET. ^ N. 
484 ; 27 i. J. (Ex.) 372 ; aff. in Ex. Ch., 29 L. J. {Ex.) 6 ; 4 A ^ 
N. 822. ^ 

The master of a ship has a general authority to bind the shipowner 
for goods sold or money lent ; but in an action by the creditor againht 
the owner, the plaintiff must show that they were necessaries ; 
M*Into»h V. Mitcheson^ 4 Ex. 17o. See further, as to liability of 
ahmowner on contracts of the master, post^ p, 329. 

The members of a club managed by a committee are not, merely as 
such, jiersunally liable for goods supplied on the order of the com- 
mittee for the use of the club ; it appearing that the coiumittee are 
supplied with funds by the members, who are subject only to annuil 
suoscriptions, and to other ready money payments, and that the com- 
mittee has no express authority* to bind the members by oontracU ; 
Elemyng v. J lector^ 2 M. If . 172. And it seems that such com- 
mittees are not gt^nerally authorised to deal on credit; therefore the 
person who su[ipltes goods on credit can only sue those members of the 
oommittec who u ere privy to the contract, unless he can prove that such 
dealing was in furtlterauoe of the purposes for which the commiUee 
was a]»pointed ; 2 odd v. Emly^ 7 M. cy jr, 427. Nor are the members 
of the eommittee liable, as such, on the contract of their servant, the 
house steward, unless there be some proof of an authority from them ; 
Todd V. Emly^ 8 M. ^ 60d. But where the secretary of a club 

for supply of coals to each member was authorised to deal on credit 
with tno ooal-inerohaiit, each luetnbor was held liable, though there 
existed particular rules of the club for culloctiiig and paying over the 
money from its members; Cockerell v. Aurumpte, 2 C. B., N. S, 440; 
26 i. (C. P.) 194. 

A master is not responsible for goods ordered by his servant inWs 
name but without his authority, uuless he accepts and adopts them, 
or has accredited the servant by paying for goods so ordered before ; 
Maunder v. Conyers^ 2 Stark. 281 ; Pearce v. Boyers^ 3 Eap. 214. 
If even in one instance t}io master has employed the servant to buy 
o 1 credit, ho will be liable for any goods which the same servant 
s ibsequently orders, until the authority is distinctly withdrawn by 
notice; Ilatard v. 7'readwell^ 1 506 ; Rushy v. Scarlett^ 5 

Etp. 76; and see Oilman y. Robinson^ Ry. Mood. 226; Eilmer 
V. Lynn^ 4 See. Ijr 3f. 559, post^ p 318; though he has given the 
aer^’aut money to for the goods in some instances; WaylantTs 
ca^ \ 3 Salk. 234 ; Bolton v« llillersden^ ibid, ; 1 Ld, Raym. 225 ; 
jRus'^y V. Scarlett^ 6 Esp. 76. ' But when <the master has been 
alwa :s used to give his servant money to pay for commodities as 
he b lys them, and the servant buys them without paying, and 
embex ties the money, the master is not liable ; Stubbing v. lleintZf 
Peake, JV. P. 47. 

^Yho*e the contract has been made with an agent, and delivery to 
him, the seller may in some cases resort to the principal. As to suing 
the prino^pal on a sale to his agent, thea following oases are im- 
portant. Where the principal is unnamed or unknown at the time 
of sale, th^ following has been laid down as the rule : — ** If a. 
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pertion sells goods, snpposliig at tbe time of the oootraot that he is 
deaiiag with a principal, but afterwards discovers that the person 
with whom he has been dealing is not the principal, but agent for a 
third person, though he may in the mean time have debited the 
agent with it, he may afterwards recover the amount from the real 
principal ; subject, however, to this qualification, that the state of 
the account between the principal and the agent is not altered to the 
premdice of the principal. On the other hand, if, at the time of the 
saliT tho seller knows that the person who is nominally dealing 
with him, is not principal, but agent, and also knows who the prin- 
cipal really is, and, notwithstanding that knowledge, chooses to 
make the agent his dehtor, then, according to the cases of Addtuoti 
V. Oandaseqin\ 4 Taunt, 574, and Taterson v. Oandasequif 15 JKast^ 
f)2, the seller cannot afterwards, on the failure of the agent, turn 
round and charge the principal ; having once made kis election, at 
the time when he had the power of choosing between the one and the 
other; I'hovison v, Davenport, 9 B. ^ C, 86. The mere know- 
ledge at the time of the contract that there is a principal, his name 
not being disclosed, will not prevent the seller, who has debited the 
agent, from afterwards resorting to the principal ; S, C, A., as 
agent of the defendant, a foreign merchant, bought goods of the 
nlaintiff, and plaintiff made out invoices describing them as bought 
ny A. on account of’* the defendant, and drew for the amount on 
A., who accepted. The defendant remitted the amount to A. to meet 
the acceptances, but A. became insolvent before they were due : held 
that defendant was not liable; 8mf/th v. Anderson, 7 C. B. 21. 
When the seller electa to sue an undisclosed principal, the defendant 
may show, under a denial of the contract, that ho has paid his agent; 
i^tnyfh V. Anderson, supra : and the books of the seller cannot be 
admitted as evidence him that ho always debited the principal ; 
iV. V, Where the contract is in writing signed by the agent m his own 
name, the result of the authorities seems to he, that parol evidence is 
admissible to charge the undisclosed principal, but not to discharge 
tlm agent ; see notes to Thomson v* Davenporty 2 Z. C. 330 
eneqq,, and the cases there cited. 

Delivery to partner,] Each partner is prcsumablv an a^ent for the 
rest to bind them by simple contracts relating to the business of the 
lirm. Therefore goods delivered in pursuance of an order by one are 
delivered to all, unless it appears that they were delivered on the ex- 
clusive credit of one only ; but debiting one only, and taking the 
separate acceptance of that one, is not decisive of this ; BottomUy v» 
2^uttaU, C, B,y N, S, 122; 28 X. J.{V, P,) 110, A question soma^ 
times arises in such actions, whether all the defendants are liable as 
partners. Although the defendant cannot compel the joinder of a 
dormant partner as co-defendant, yet the dormant partner may, at 
the option of the plaintiff, bo so joined; Lloyd v. ArcnbowlSy 2 Tatiitf* 
327 ; Ruppell v. Roberts, 4 JVer. Ijr Af. 31. And such a partner may 
be joined as defendant though the contract, which was in writing 
(not under seal) and inter partes, did not name him ; Drake v, 
Beckham, 11 M, ^ 315 (£x, Ch,), Though a partnership is 

constituted by de^, it may be proved by parol evidence. An 
examined oopv of an answer in Chancery by two of the defeii* 
dants to a bill of a third defendant, charging them as partoera 
and praying for an account, is good evidence to prove the part- 
nership as against the persona so anawering ; 8iuddy v. Sanders^ 
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i^D. ^ R, 347. Proof that the defendants suffered their names to be 
used as partners will be sufficient. See notes to Wauffh v. Carver^ 

1 Sm. L. Cm 833. If it can be proved that the defendant has 
held himself out to be a partner^ — not to the world,” for that is a 
loose expression, — but to the plaintiff himself, or under such circum- 
stances of publicity as to satisfy a jury that the plaintift’knew of it 
and believed him to be a partner, he is liable to the plaintiff in all 
transactions in which the plaintiff gave credit upon the faith of 
his being such a partner; per Parke, J., Dickinson v. Valpy^ 10 
Bm 4* C. 140. Though parties are not really partners in trade, yet 
if one so represents himself and thereby gets credit for goods for 
the other, both are liable; per Lord Kenyon, C. J., De Berkom 
V. Smithy 1 Esp, 29. Where the defendant had held himself out 
as a partner, . and statements had been made by one of the firm 
that the defendant was a partner, though in fact he was not, this 
will not make the defendant liable, as an ostensible partner, to 
plaintiffs who had not heard of the statements, nor supplied the 
goods on the faith of the defendant being a partner ; Edmundson 
V. Thompson^ 31 L. J. [Ex,) 207. If the name of a clerk be 
used in a firm with his own consent, he is liable to third persons 
as a partner, though he receives no part of the profits ; O%iidon v. 
Jtobsonf 2 Camp. 304. So, where the defendant had advanced 
money to a person who was getting up a mining companv, and had 
received 200 shares as a security, with the option of taking them, 
but had not done so ; but ho had permitted the captain of the mine to 
represent, without absolutely naming the defendant, that the mine 
was being worked by a person of substance, and the plaintiff supplied 
goods on the faith of these represehtations, it was held that plaintiff 
could recover against the defendant as a partner in the mine ; 3/ar- 
tyn V. Qray^ 14 C, if., N. 8. 824. Persons mav be partners in a 
particular concern or business, yet if they do not hold tnemselves out 
as general partners, it will not make them liable in other cases not 
oonneoted with that business ; De Berkom v. Smithy suprd. But 
as to that particular oonoem, they are partners so as to bind one 
another by contracts for carrying it out ; Heyhoe v. Burge^ 9 C. B. 
431 ; 19 i. J, [C. P.) 243. Where the publisher, editor, and printer 
agree to share the profits of a periodical work equally, and the printer 
is to furnish paper at cost price, the stationer who supplied the printer 
with TOper cannot sue either publisher or editor, as partners ; Wilson 
V. whitehead^ 10 Jf. ^ W. 603. If there is a stipulation between 
apparent partners, that one of them shall not participate in the profit 

« nd loss, and shall not be liable as a partner, he is not liable as such 
) those arsons who have notice of the stipulation; Alderson v. 
Bope^ 1 Vamp. 404 (n.) The plaintiff must show that the name of 
the defendant was used in the nrm with his own consent ; Newsome 
V. Ooles^ 2 Camp. 617, 2 J£. Bl. 235 (n.), 4th edit. Where a person 
allows his name to remain in a firm, either exposed publicly over a 
shop*door, or used in printed invoioes or bills of parcels, or published 
in Mvertisements, this precludes him from disputing his liabili^ as 
a partner ; per Tindal, C, J., Fox v. Clifton^ 6 Bing. 794. If a mrm, 
consisting of several, carry on business in ithe name of one of the 
partners, the whole firm will be bound by acts done by him as repre- 
senting the firm ; South Carolina Bank v. Case. OB. ^ C. 427 ; Vere 
V. Ashby^ 10 B. (SJ* C. 293. 

The liability of a person, as partner, whether called one or not, may 
also be proved by showing that he participated in the profits of the 
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conoera ; and it is immaterial whether he receives the profits for his 
own usOi or as a trustee for others* Thus the executors of a deceac^^d 
•partner, carrying on trade for the benefit of the estate, are liable 
personally as partners ; Wightman^ v. Townroe^ 1 M. 412, 

However small the stipulated portion of profits, the participation 
renders the party liable to all the engagements of the partnership ; 
It. V. Dodd^ 9 Eastj 627. And this, whether the plaintiflF knew or 
not, at the time of his dealing with the concern, that the person whom 
he charges as a partner participated in the profits ; Ex parte Oellar^ 
1 Hose, 297 ; Vere v. Ashby^ suprd. 

The participation, to render the party liable, must be in the profits 
as such. Therefore a remuneration made to a traveller, or otter 
agent, by a portion of the sums received by or for his principal in 
lieu of a fixed salary, is only a mode of payment adaptt d to secure 
exertion, and does not render the agent copartner; Cheap v. Cramondy 
4 -D. ^ 670. So, a person employed as superintendent-engineer 

of another’s steam-ship at a yearly salary, a^d, in addition, a sum 
e(juivalent to ten per cent, on the net profits, is not a partner ; Hav 
rinyton v. Churchward^ 29 L. J. (C’AJ 621. So, a person employed 
to sell goods, and who was to have for himself whatever he could 
procure for them above a stated sum, was held not to be a partner ; 
Benjamin v. Porteus^ 2 IL Bl. 690. So, in an agreement between 
the owner of a lighter and B., that B., in consideration of working 
the lighter, shall have half the gross earnings, is only a mode of 
paying wages, and not a partnership in the profits ; Dry v. Boswell^ 
1 Camp. 329. So, an agreement that a sailor shall receive a certain 
share of the produce of the voyage in lieu of wages, does not make 
him a partner with the owners or the cargo ; Wilkinson v. Frasier^ 
4 Esp, 182 ; Mair v. Olennie^ 4 3£. ^ 8. 244. So, where a patentee 
grants an exclusive licence to work it to other persons, who engage 
to employ him as manager at a salary equal to forty per cent, on the 
net proceeds of the business ; Stocker v. Brocklehank^ 20 L. J. ( Ch.) 
401. So, the receipt of a per-centage on the gross amount of sales to 
persons recommended by A. does not make him a partner of the 
seller ; Pott v. Eyton^ 3 C. B. 32, But, where a retiring proprietor 
of a newspaper guaranteed the purchaser of it a certain profit, stipu- 
lating for the surplus profit for a certain number of years in a certain 
event, he was held to be a partner; Barry y. Nesham^ 3 C. B. 641. 
An agreement between two persons, that one shall make purchases of 
goods for the other, and in lieu of brokerage shall have one-third of 
the profits of the soles, and bear a certain proportion of the losses, 
would make him liable as a partner as to third persons; per Holrovd^ 
J., Smith V. Watson^ 2 B. ^ C. 409. A distinction is recognised be- 
tween receiving a share of the profits, which renders the person liable 
as a partner, and relying on the profits as a fund for payment, which 
will not have that effect. See Grace v. Smithy 2 W. Bl. 998 ; Ex 
parte Hamper^ 17 Ves. 404; and 2 H. Bl. 236, 4th edit. Two 
persons who carried on business, as irbn-smelters, in partnership, 
compounded with their creditors by means of a composition deed, 
conveying the partnership property to trustees, to carry on the busi» 
ness under the name of a comraay, and to divide the net profits 
annually among the creditors of the partnership ; and it was held 
that a creditor who had executed the deed was not liable as a partner 
for debts contracted by the trustees in carrying on the trade ; Chx v, 
Hickman, 9 C. B., N. 8. 47 ; 8 H. L. Cos. 268 ; 30 L. J. {C. P.) 126. 
The proper test of liability as a partner of a person not ostensibly a 
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partner^ is not mereljr whether the person sought to be charged has 
stipulated for participation in the prodts, as such, but whether the 
person by whom the trade was actually carried on, carried it on as, 
went for the other ; A O'. ; In re English and Irish Church 
insurance Society^ 1 IT. ^ M. 85; Kilshaw v. Jukes^ 32 L. J. 
IQ. 3.) 217; 3 JB, ^ S. 847. In that case, A., an ironmonger, 
MYing supplied ironmongery tq the amount of 189^. to B. and 
C., wno were builders, agreed to join them in the purchase of some 
land for building, on the conditions that B, and C. should build 
the houses, A. supplying the ironmongery required, and that on the 
completion of the nouses A. should be paid his debt of 189/., and the 
prioe of the ironmongery, and no more, and that if no profit was 
realised A. should be a loser ; an agreement was accordingly entered 
into by all three with the landowner for the purchase of a piece of 
land, and the three bound themselves to complete buildings upon it 
according to certain plans, the vendor agreeing to make advances 
to the three to enable them to complete the building, and the three 
being jointly bound t(f pay the purchase-money, and the conveyance, 
when all was paid, to be to ^he three. B. and C., having ordered 
timber of the plaintiff, it was supplied on their credit (the plaintiff 
being ignorant of A. having an interest in the building), and it was 
used in the building; held (Wightman, J., dissenting), that A. was 
not jointly interested with B. and C. in such a way as to make him a 
partner, and liable for the timber. 

A partner is not liable on a contraot made before he became such ; 
as for goods delivered after he became partner on an order given 
before; Eeale v. 3fouls, 10 Q. E, 976 ; Batihy v. LewiSf \ G. 
155. And this is the rule, though the partnership may have been 
made retrospective by agreement between the new and old partners ; 
Vere v. Ashby ^ 10 E. ^ C. 288. 

Where a dormant partner quits the partnership without any public 
notice, he will not be liable 1^ persons subsequently dealing with the 
partnership, and who were ignorant that he had been a partner; 
Carter v. Whalley^ \ B. Ad. 11. If a creditor, knowing of a dis- 
solution of partnership, transfers his account from the old to the new 
firm, and continues to deal with the new firm, this is evidence of 
accepting that firm as bis debtors, and will release a retiring partner; 
Hart V. Alexander^ 2 M. ^ W. 484 ; and see Kirtoan v. Kirwan^ 2 
C. S Af. 617. If a partner retires from a firm which has dealings 
with a banking^ company formed under 7 Geo. 4, c. 46, the fact that 
a shareholder in the bank, who is also a director of it (butjiot a 
manager), happens to be one of the firm, is not constructive notice of 
the dissolution of partnership so as to protect the retired partner from 
future liability to the bank; Bowles v. Pape, 3 C. B. 16. 

The authority of a partner to bind the &m being that of a pre- 
sumed agency, a question may arise how far this agency can be de- 
termined or excluded by timely notice to the vendor or other creditor 
from another member of the nrm, disolaiming the act or order of his 
partner. The general question as to the effect of such notice has 
not, it is believed, been settled. It has, however, been said that 
mere notice to, or knowledge of» the creditor of any arrangement 
between the partners respecting the non-liability, or the restricted 
liability, of any of them, will not affect the erraitor’s right to hold 
all, or any, of the partners liable, though the notice was befgre the 
eontraot; Exports Greenwood, 23 Z. /. (CA.) 966; 3 De O., M., 
459. But it has been repeatedly ruled, so far as relates to the 
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power of binding a firm by negotiable securities, that a partner is not 
liable after notice to the person taking the security ; Oalway v. 
Mathevo^ 10 Bast^ 264 ; Booth v. Qxtin^ 7 Price^ 193 ; and see gene- 
rally OH Partnership?^ seet, 123; 3 Kent^s Com, pp, 44, 45, and 
the oases cited a/i/e, p. 178* In cases where the maiority can bind 
the rest of the partnership, it is questionable whether such notice 
or disclaimer can have any operation at all ; see Story and Kent^ uhi 
supra. 

Delivery to an unincorporated mining compmny,'^ Working mines 
is a species of trade, and has some of the qualities of an ordinary 
partnership. Mines being often worked by unincorporated partner- 
ships, with transferable shares, the cases may be conveniently collected 
unaer this head* 

The shareholders in an ordinary mining company, conducted by 
managers or other agents, are personally liable on the contracts 
made for the supply of the mines, where such contracts are neces- 
sary or usual, or where the defendants can be shown to have 
authorised the contracts; Tredwen v. Bourne^ 6 M, W, 461 ; 

Steigenherger v. Carr^ 3 J/. G. 191. And such shareholders are 
for this purpose partners, and therefore liable on all usual con- 
tracts for goods supplied, &c., made by their agents, though there may 
be an agreement inter se not to deal on credit ; unless the plaintiii* 
knew of the restriction, and that the goods were ordered without the 
authority of the shareholder sued ; llatchen v. Bourne^ 8 M. ^ TV. 
703. The defendant may be charged as partner on proof of an ad- 
mission of his interest either before or after the debt was incurred, 
without proving a deed of copartnership or any strict legal interest 
in the mine ; Ilalph v. llavi'ey^ 1 Q. B, 845 ; or by proof that he 
acted as partner; Owen v. Van Vster^ 10 C, B, 318; 20 L. J, 
(C, P.) 61 ; unless tlie admission be shown to have been made under 
an error; T^ice y, Anson, 7 B, C. 409, 411. The defendant’s 
interest may be proved by his acceptance of tho shares in a mine, 
written at the foot of a certificate of transfer by the seller, although 
it be not stamped as a transfer ; but if the document does not itself 
convey any legal interest, the admission of the defendant is not 
conclusive proof; Toll v. Zee, 4 Ex, 230. See ante, pp. 135-7, as to 
stamp duty ; and, as to evidence of transfer, see TVatson y, Spratley, 
10 Ex, 222, cited ante, p. 151, and p. 284, Attendance of the defen- 
dant at a meeting in the character of a shareholder, is evidence that 
he ii^one ; Harrison v. Ileathoi'n, 6 M, 1^' G, 81* Where the facts 
showed that the defendant became a shareholder on the terms that 
the directors should not proceed without a certain capital, and they 
proceeded (without the aefendant’s assent) before that capital was 
raised, the defendant was held not liable on their contract ; Pitch* 
ford V. Davis, 5 31, TV. 2, But the non-perforraance of this con- 
dition by the directors will not prevent the liability of a shareholder 
from attaching, where he sanctions the contract either directly or 
by acquiescing in the W'orking; Steigenherger v. Carr. 3 M. & O. 
191. 

Delivery to members of an inchoate company, A joint-stock com- 
pany is in the nature of a partnership ; but the constitution of such 
companies generally distinguishes them from ordinary partnerships* 
When incorporated, the direct liability of individual members ceases. 
When inchoate, or not incorporated, the liability of a member depends 
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on his being actually or constructively a party to the contract on 
'^hich the j^aintiff sues. In such cases the questions to be considered 
are :~W as the defendant directly a party to the contract ? Was he 
a member of the body which contracted? Did he hold himself out 
as a partner by acting, or permitting others to act, in such a way as 
reasonably to induce, the plaintiff to believe that he was a partner, 
and responsible as such ? Had. he legally withdrawn from the con- 
cern at the tyne of the contract ? See Wood v. Argyll^ 6 M. <§• 

928 ; Lake x.^Argyll^ 0 Q, B. 477 ; Fox v. Clifton^ 6 Bing. 792 ; 
Bright v. Hutton^ 3 II. L. C. 341. The question, that most fre- 
quently presents itself, is the liability of persons who have become 
subscribers to a company projected, but not finally established. 

When the defendants consented to bo directors of a water company 
and attended meetings, and were privy to an order given to the plain- 
tiff (an engineer), though not actually present when the order was 
given, they were hehl liable, notwithstanaing the subsequent failure 
of the project; Douhleday v. Muskett^ 7 Bing. 110. lint the mere 
consent of the defendant to become a member of the provisional com- 
mittee of an intended company, and the insertion, with his authority, 
of his name in a prospectus accordingly, will not per se^ and without 
further privity, make him liable on orders given by other members of 
the committee, or by the secretary, or the solicitor of the company ; 
Beynelly. Lewis^ lo 31. ^ 7F. 517 ; Barker v. Steady 3 C. B. 946 ; 
CookeY. lonkin, 9 Q. B. 936; Bailey y. 3Iacaulay^ 13 Q.B. 815, The 
facts of the case may, however, warrant a judge in leaving them to 
the jury as evidence that the defendant had authorised the contract 
to be made either by his co-provisional committeemen or by the 
managers of the concern, i.e.j by the managing committee, if any, 
or the majority of them, or by the solicitor or other oflicer of the 
company ; and the terms of tho printed prospectus, if circulated with 
the defendant’s privity and consent, and known, or presumably known 
to Uie plaiutiif, may be sufficient to justify such inference ; Senih.per 
Curiam, in Beynell v. Levois^ 15 31. W. 517, and see Bailey v. 
Macaulay^ supra. Hut a managing committee, appointed by the 
provisional committee, are not thenfore agents of the latter for the 
purpose of pledging their credit by contracts ; Williams y. Pigott^ 2 
JEx. 201. Where the defendant, as one of an acting committee, 
assented to tho contract with the plaintiff, it was held a proper ques- 
tion for the jury whether the contract was on the personal liability of 
the defendant either alone or as a committeeman, or on the sole credit 
of the funds. If on the credit of the funds, the contract befcmes 
absolute on receipt of funds and may bo enforced by action of indehi^ 
tatus assumpsit ; Higgins v. Hopkins^ 3 Fx, 163. A minute in the 
books of an unincorporated railway company appointing the plaintiff 
their engineer, not authenticated by any signature, or by any proof 
aliunde that a board meeting was held on the day, or that the 
defendant, a provisional committeeman, had sanctioned the resolution, 
is j^ot per se evidence to fix the defendant; nor is a letter of the sec- 
retary to the plaintiff, stating the minuto, admissible against the 
defendant without some proof of his authority to write it ; Rennie v. 
Wynn^ 4 Ex. 691. ’ 

A person who applies for shares in a joint-stook oompany and pays 
a deposit on them, but has not otherwise interfered in the concern, is 
not therefore liable on contracts made by a board of directors, who 
have t^en upon themselves to act before the necessary capital has 
been raised agreeably to the prospectus, and after the shares have 
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been deolared forfeited by reason of non-payment of subsequent oalls ; 
Fox V. Clifton^ 6 Bing, 776. See Hotoheach Coal Co. v. league, 6 
II. «§• N. 161, cited under Actions by Comjjanies^ Part Ilf. 

Some of the oases belonging to this head have already been men- 
tioned under the last head of delivery to partners (pp. 309 et scgq.), 
such companies having, until recently, been treated as partnerships. 




associations of this kind (at least so long as they a^ in Jieri) are 
})artnersbip8 at all. 

As to action^ against incorporated or registered companies, see ante^ 

J >. 306, and Actions by and against Joint-Stock Companies, post, 
.^art III. 

Delivery to wife.^ Where husband and wife live together, and 
goods are delivered to the wife by her order, a j ury may presume the 
Imsband’s assent ; Bac. Ahr, Baron and Feme (H.) ; 1 IVeem. Rep. 
249 (/^.), 2ad ed. The question is one of authority for the jury; 
and not simply whether the articles supplied were necessaries or 
not; Reid v. Teakle, 22 L. J. {C. P.) 161; 13 C. B. 627. 
Where a husband is living in the same house with his wife, 
lie is liable for any goods which he permits her to receive there. 
If they are not cohabiting, then the husband is in general only 
liable for such necessaries as, from his situation in lifV, it is his 
duty to supply to her ; IVaithman v. Wahejield^ 1 Camp. 121 : 
Atkins v. Curtvoody 7 C. P. 766. The liability of the husband 
for articles supplied to his wife was much discussed in the late 
case of Johnson v. Siwiner, 3 II. cS* N. 261 ; 27 L. .J. {Fx.) 341 ; 
where it was held that in all cases where she is living separate, it lies 
on the plaintiff to show that she does so under circumstances which 
imply an authority to pledge her husband^s credit; and if she 
has an allowaneo agreed upon between them, the plaintiff must 
j)rove the insuflicieucy, otherwise he may be nonsuited. In 
aelivering judgment the Court laid down the following propo- 
sitions ; — If the wife leaves her husband without his consent, there 
is no implied authority to bind him. If with his assent, there 
is no necessary implication of authority ; but it may be implied 
either by her destitution of adequate support aliunde y or in- 
ability to support herself. Thus, in the case of labouring people both 
equally able to maintain themselves, an authority to bind tno liusband 
is not to be implied in the case of mere non-cohabil ation. In the 
ordinary case of cohabitation the implied authority of the wife is not 
affected by any private agreement between her and her husband* — But 
the majority of the Ccnirt of Common Pleas (Erie, C.J., Williams, J., 
andWilles, J.), directly negatived this last proposition in Jolly v* 
Rees, *dZL.J. (C. P.) 177; 15 C. B., JV. ^.628. In that case the defen- 
dant’s wife, while living with him, ordered goods of the plaintiff, 
'which were necessaries suitable to the estate and degree of her hus- 
band, for the use of herself and children. The defendant had for- 
bidden his wife to buy goods on credit, and told her to apply to him 
if she wanted money, and there was no evidence that she nad applied 
and been refused ; but the* plaintiff had received no notice of this 
prohibition. The wife had the command of 65/. per annum settled 
to her separate use, and the defendant bad promised to allow her 60 /. 
per annum in addition, but had not paid it regularly, and had not 
himself supplied her with such necessaries as the goods suppUed by 
the plaintm, nor with money sufficient for the purchase thereof,— 
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the majority of the Court decided, that on these facts the defendant 
was entitlea to a verdict ; holding that the wife cannot m^e a con- 
tract binding on her husband unless he give her authority as his 
agent to do so ; and that when it is sought to charge a husband on a 
contract made by the wife, the question is whether the wife has his 
authority, express or implied, to make the contract ; and that although 
there is a presumption that a woman living with a man, and repre- 
sented by him to be his wife, has his authority to bind him by her 
contract for articles suitable to that station which he permits her to 
assume, still this presumption may always be rebutted, Byles, J., 
who dissented from the judgment of tho Court, was of opinion, that 
the wife’s power to bind the husband, like the case of any other prin- 
cipal and agent, depends not only on lier actual authority, but on the 
apparent authority with which the husband invests her by cohabita- 
tion ; and that he thereby rep'^esonts her to tradesmen as nis domestic 
manager witliin certain limits, and is therefore responsible for her 
contracts within the margin of that apparent authority. That no 
private revocation of authority or luivate agreement between husband 
and wife, not communicated to a tradesman, honestly supplying 
necessaries to tlio wife for tho family in the ordinary course of 
domestic affairs, can affect tho tradesman’s right to rely on the 
apparent authority of the wife. 

As the liability of the husband in ordinary cases turns on the 
question of the wife’s power as his agent, where the order is plainly 
aq extravagant one, that fact may be considered by the jury as tend- 
ing to rebut tho presumed agency; Xa/ie v. Ironmongery 13 M. ^ 
JK^ 3G8. Wliero a wife carried on business on her own account 
during tho imprisonment of her husband, and, after his return, 
articles were furnished in the same business with his knowledge, ho 
was held liable for these articles, though the invoices and receipts 
were made out in the wife’s name ; Dctf// v. Anderson^ 3 Bing. 170. 
The presumption of tho husband’s liability may be rebutted by proof 
that tho credit was given to the wife ; Bcntleg v, Griflny d Taunt* 
356 ; 3fetca(fe v. ShaWy 3 22 : or by proof of any other circum- 

stances negativing tho husband’s assent, as that the goods supplied 
are beyond the rank and station the husband maintains ; Montague 
V. Benedict y 3 B. C, 631. Even where they are living together, if 
she is in fact supplied with suflioicnt articles of dress, the husband 
may show this to rebut the presumption of authority to older dresses 
arising from cohabitation ; Reneaux v. Teaklcy 8 IJx, 680. 

If tho husband and wife have parted by consent, tho former remains 
liable for necessaries supplied to the latter, unless lie makes her an 
adequate allowance ; Ifodgkinson v. Fletcher y 4 CViw/>. 70 ; Hindleg 
V. Westmeathy 6 B. 6’ 211; aliteVy if she Teaves without his consent; 
8. C\ But where the husband and wife had lived separate for many 
years, and the wife had adequate resources of her own, of which tho 
plaintiff had notice, it was held that he could not sue the husband ; 
Liddioto V. Wilmoty 2 Stark* 88 ; see 'Thom2}son v. Hervegy 4 Burr* 2 
177. So even without a knowledge of her being provided for, tho 
creditor, if he gives credit to her and she is in fact adequately pro- 
vided ioi^aliundey cannot sue the husband ; Clifford v. Latony Mood* 
fy M* 101. And, generally, it is now settled that if the wife is living 
apart from her husband, and he, in fact, allows her a sufficient main* 
tenanoe, ho is not bound by her contracts ; and it is immaterial 
whether the tradespeople had notice of that allowance or not ; 
Misen v. Pick, 3 Jf. IF. 481 ; in which case Alderson, B., says, 
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I do not see how notice to the tradesman can be material. The 
question in all these cases is one of authority. If a wife living 
separate from her husband is supplied by him with sufficient funds 
to support herself, with everything proper for her maintenance and 
support, then she is not his agent to pledge his credit, and he is not 
liable.” In Bijffln v. Bignell, 1 ^ N. 877, 31 i. J. {Ex.) 189, 

it was held that a wife, living apart from her husband with his 
consent, on the terms that she shall accept a certain allowance, which 
is paid, has no authority to pledge his credit, though the allowance is 
inadequate. 

A husband is liable for necessaries provided for his wife pending a 
suit in the ecclesiastical court, and before alimony decreed, although 
a decree, afterwards made, directs the alimony to be paid from a 
date before the time when the necessaries were provided ; Keegan v. 
Smithy 5 B. C. 375. And after a divorce for adultery in the 
husband, and a decree of alimony, the husband has been held liable 
for necessaries supplied to the wife, if he omits to pay the alimony ; 
Hunt V. De Blaquiere^ 5 Bing. 550. But after a decree of nullity, 
the liability of the husband tor the debts of his late wife does not 
continue; Amtey v. Manners^ Gow^ 10. And after sentence of 
judicial separation in the Court for Divorce and Matrimonial causes 
(20 & 21 Viet. c. 85, sect. 20), the wife is a feme, sole for the purpose 
of wrongs, contracts, and suits, and her husband is not liable in 
respect of her contracts or wrongs, or of the costs of proccodiugs by 
or against her in a civil suit ; but if ho shall not liave duly paid 
the alimony (if any) decreed, he shall be liable for nccessaHes 
supplied for her use. And a wife, deserted by her husband, and 
obtaining protection under s. 21 of the act, is, during the protection, 
deemed to be in like position with regard to property an(f contracts 
and suits, as if she had obtained a decree of judicial separation. Such 
protection, if granted by Justices of the Peace, is, within ten days of 
the making, to be entered with the Registrar of the County Court of 
the district where she is resident. And see also 21 & 22 Viet. o. 
108, s. 8. Be tore these acts it had been considered that an express 
promise made by the husband to pay a debt contracted by the wife 
after a separation and adequate allowance, was a ratification, and 
binding upon him ; Hornhuckle v. llornhury^ 2 Stark. 177 ; accord. 
Harrison v. 7/a//, 1 Mood. Roh. 185. But the principle of this 
ruling is#pcn to question ; see a note to the last-mentioned case. 

Where the wife elopes fn^m her liusband and lives in adultery, the 
husband is not liable even for necessaries supplied to her ; Morris v. 
Martin^ 1 Btra. 647. And, in such case, the wife is a competent wit- 
ness to prove the adultery ; Cooper v. Lloyd, 6 C. B., N. B. 510. And 
where the husband turns the wife out of doors on account of her having 
committed adultery under his roof, he is not liable for necessaries 
furnished to her afterwards ; Ham v, Toovey, Belw. N. P, 329. So 
if she elopes, though not with an adulterer ; Child v. Hardyman^ 2 
Btra., 875. But if, after an adulterous elopement, the husband takes 
her back, he is liable for necessaries subsequently supnlied ; Harrie 
V. Morris, 4 Esp. 41. In these cases there is no grouna for implying 
an authority ; but where her separation is compulsory, and is the act 
of her husband, he is liable, although an implied authority in the 
strict sense of the word, Can hardly be the ground of obligation. 
Thus where a wife leaves her husband under a reasonable appre- 
hension of personal violence, he continnes liable for necessaries 
furnished to her ; Houliston v. Smyth, 3 Bing. 127, Bo if he caose* 
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lesB^ tarns away his wife or shuts his door against her ; Lungworthy 
V* Hockmore^ cited 1 Ld. Maym. 444 ; see also Jtawlyns y. Vandyke^ 3 
JEsp. 251. In such cases even a notice by him^ that he will not be an- 
swerable for her debts^ will not relieve him from liabili^ ; Boulton 
V. Prentice^ Selw, N. P, 334 ; Harris v. Morris^ 4 Hsp. 42. A 
husband ill-treated his wife, who indicted him for the assault ; a 
person who advanced money, for th*e purposes of the prosecution, to 
the attorney, without which he could not have gone on, cannot 
recover it from the husband as money supplied to procure her neces- 
saries; Grindell v. Godmond^ 5 Ad. E. 765. But the husband is 
liable to the attorney employed by the wife for the expenses of 
articles of the peace exhibited by the wife against him, although she 
may have a separate maintenance ; Turner v. Rookesy 10 Ad. 4 * 

74. It lies u|)on the plaintiil' to show, tliat under the circumstances 
of the separation, or from the conduct of the husband, the wife had 
authority to bind him ; and this even in an action for necessaifies ; 
Mainwaring v. Leslie^ 3Iood. 4* 1^ ; 4* ^07 ; Clifford v. 

Xafon, Id. 102. And where the plaintiff caused a letter to be sent to 
the defendant reminding him of his liability for necessaries supplied 
to his wife, that she was getting into debt, and stating the wish of 
his wife to return to him,* which the defendant received, but returned 
no answer, it was held some evidence, though slight, that the defen- 
dant had authorised his wife to pledge his credit for necessaries ; 
Edwards v. Towels^ o 31. df 0. 624, If tho husband is a lunatic and 
incapable of making contracts, then he is bound by the orders for 
necessaries given by his wife ; for this is analogous to the case of an 
omission of the husband to supply necessaries, though the omission is 
involuntary; Read v. Regard^ 6 Ex. 036. 

The plaintiff must prove, cither that tho defendant and the woman 
to whom the goods were delivered are married, of which it is sufiicient 
primil facie evidence that they are living together ; Car v- King^ 
12 3Iod. 372 ; 3Iaimcaring v. Leslie^ supra ; or that she and the 
defendant cohabited, and that she passed as his wife with his assent, 
assumed his name, and lived in ills house as part of his family ; 
Watson V. Threlkeld^ 2 Esp. 637 ; Robinson v. Nahon^ 1 Camp. 245; 
for the presumed authority arising from cohabitation in the character 
and position of a wife applies to such cases as well as to legal 
marriages. But when the defendant has separated from a woman 
with v^om he has lived, not being his wife, he is not liable for 
necessaries supplied afterwards ; 3£unro v. Dc Chemant^ 4 Camp. 
215. But if the separation be unknown to the plaintiff, and the 
goods have been supplied under circumstances which justify him in 
supposing that the authority of the defendant continued, — as where 
the defendant had authorised like orders before, and the woman con- 
tinued to live in the same house where the former orders had been 
given, — it is a mere (luestion of agency for the jury, and it is imma- 
terial that the plaintiff knew that the parties were unmarried ; Ryan 
T* Sams^ 12 Q. B, 460. 

Where the wife ordered goods to bo delivered to her motheTf saying 
her husband would pay mr them, which he did; and she subse- 
quently ordered other goods in like manner, it was held that there 
was evidence for the jury of the wife^s authority to order the latter 
goods; jFiVmer v. Xynn, 4 Hev. 4* <»se is, in this 

respect, like that of a household servant. See ante, p. 308. 

The wife’s authority is of course put in issue under the general 
issae* Thus where the goods were delivered after the husband’s 
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liability had ceased by reason of the wife’s adultery^ the defence was 
admitted under non-^assumpsit ; semb,y Symea v. Good/ellowy^ DowL 
642. See further, as to the husband’s liability for the contracts of the 
wife, Manhy v. Scotty with other oases, and the notes ; 2 Z, 
pp. 380— 431* 

Delivery to infaitt child^"] The father of an infant to whom p^oods 
are supplied is only liable where an actual authority from him to 
his son is proved, or circumstances appear from whh^h such an 
authority can be implied ; Baker v. Keen^ 2 Stark. 601 ; Bolfe v. 
Abbott^ G C. P. 286. Quare^ Whether a father, deserting hii^ 
infant child of tender years, be liable to a person who supplies the 
child with necessaries, no further proof of contract being given ? 
Such action, at all events, cannot bo maintained if the father had 
reasonable ground to suppose that the child was provided for; 
Urmaton y. Newcomen^ ^ Ad. P. 890. And the mere moral obliga- 
tion arising from the relation of parent and child does not, per ae^ 
afford any legal inference of a promise on the part of the narent to 
pay a debt even for necessaries supplied to the child ; Shelton v. 
Springett, 11 C. B. 452. The mother of a bastard child is bound by 
the 4 & 5 Will. 4, c. 76, s. 71, to maintain it till sixteen years old, 
but this is a mere personal liability ; and on the death of the mother 
leaving assets, the administrator cannot bo sued for necessaries sup- 
plied to the child after the death ; Buttinger v. Temple^ 33 Z. J. 
(Q. P.) 1 ; 4 7^. S, 491, It appeared that the plaintiff, a tailor, 
furnished clothes to the defendant’s son, a boy at school ; that the 
boy, when sent to the school, was in want of clothes ; that when he 
went home for the holidays he took the clothes in question with him, 
but was not wearing them ; and that he returned to school bringing 
them with him. llefendant lived near the place where the soliom 
W'as, but it did not appear that he had given any direction, or made 
any provision, for supplying his son with clothes. It was held 
that there was some evidence to go to a jury of an implied authority 
from the father ; Law v. 6 Ad. B. 718. 

Delivery to overseer.] Where goods were supplied for the use of 
the poor of the parish on orders signed by some of the overseers sepa- 
rately, all of whom had, on different occasions, promised to pay, this 
was held avidence of a joint contract on which all the overseers were 
liable to oe sued, including the assistant overseer who had signed ; 
Kirby v. Banister^ b B. Ad. 1069; see Baden y. Titchtnarah^ 1 
Ad. ^ B. 691. And an express promise will make them liable for 
medicines, &c., already supplied to a pauper on sudden illness with- 
out previous request ; Watson v. Turner^ B. N. P. 147, But over- 
seers are not, generally, legally bound by the contract of ono or more 
of them ; it is a question for the jury whether the parties sued did in 
fact join in it ; Marsh y. Davies^ 1 Bx. 668, 

Value.] When the goods have been sold without any agreement 
as to the price, their value must be proved. If the vendor of goods 
is only able to prove the delivery of a package, without any evidence 
of the contents, it will be presumed as against him that it was filled 
with the cheapest commodity in which he deals ; Clunnea y. Petxeyf 
1 Camp. 8. If a seller aj^rees to sell a machine at a certain price and 
puts in materials superior to those contracted for, the purchaser is 
neither bound to pay a higher price, nor to return the machine ; 
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Wilmot V. Smithy 3 C -P* 455. Where goods have been sold and 
delivered to be paid for by bill at a certain date, if the bill be not 
gfren, the plaintiff may recover in this action, as part of the stipulated 
price, interest from the time the bill would have become due ; JFarr 
V. Ward, 3 3f. TK 25. 

Defence, 

Evidence «of the various defences that may be set up to an action 
of this kind, will be found under the general head of Defences in 
Actions on Simple Contract, 

Nunquam indehiiatm,^ This plea operates as a denial of those 
matters of fact from which the liability arises ; as of the sale and 
delivery in point of fact ; li, 11, T, 1853. Matters in confession and 
avoidance, or discharge, must be pleaded ; as payment, fraud, ille- 
gality, &c. 

Deduction of dama^/es,"] It was formerly a question in this action, 
whether the defendant could give the bad quality of the article in evi- 
dence in reduction of the value claimed by the plaintiff, or whether it 
was only ground of cross action. Sucli evidence is admissible where 
the plaintiir claims only on a quantum meruit, and no price has been 
agreed upon; Hasten v. Butter y 7 471) ; Farnsworth v. Garrard y 

1 Ca/nn, 38. And, though a different practice formerly prevailed, it 
is now held that, in all cases of goods sold at a fixed price with a war- 
ranty, or agreed to bo supplied according to a special contract, it is 
competent for the defendant in this form of action to show, under the 
general issue, how much less the subject-matter of tho action is worth 
by reason of the breach of warranty or contract ; but any further 
damages sustained by the defendant beyond the difference of value 
must bo recovered in a cross action ; Mondel v. Steely 8 31 , <§• TV, 
858 ; Farson v. Sexton^ i C, li. 899. And it seems that the ac- 
ceptance and non-return of the goods by the defendant will not pre- 
clude this defence, though it may be evidence in favour of tho plain tifl:* 
of a fresh contract to pay oii the footing of a quantum cnlehant ; 
3ropidel V, Steely suqwd ; Grounsvll v. Lamhy 1 31, <§• Ti'”. 352. Tho 
defendant might have availed himself of the defence of the inferior 
quality or worthlessness of the goods under the pica of non-assumpsit; 
Cousins V. Paddouy 2 C., 31 , 11 , 547; Dicken v. Neale y 1 31 , 

IV, 556 ; and though this plea is now disused, and a general plea of 
nunquam indeh, substituted, the like defence is still available under 
the new plea. Where plaintiff sold to the defendant a cask* of cyder 
warranted good, and it turned out bad and unsaleable, whereupon 
defendant gave tho plaintiff notice of the quality, and said he would 
continue to try it, but feared it would be unsaleable ; to which plain- 
tiff made no reply : Held that the defendant was not liable, though 
he used more than was necessary to try it, and that the silence of 
plaintiff in reply was evidence that he acquiesced in the further trial, 
and that defendant was not bound to send back the cask with the 
remaining cyder ; Zucy v. 29 L, J, JSx, 110 ; 5 N, N, 

229, But he cannot show, under nunqtMm indebitatus, that the 
plaintiff had no title to the goods delivered, and that they have been 
claimed and taken possession of since the sale by another person under 
a^rior title ; Walker y, 3rellor, 11 Q,B, 478. Such a plea, relying upon 
a warranty of title, must, it seems, be specially pleaded in cases wnere it 
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is a defenoe at all, as to which, see ante^ p. 25G, Action on Warranty^ 
Where a oatented machine for printing in two colours was bought by 
the defenaant after seeing it, and it turned out to be incapable of so 
printing from a defect in the principle of it, he oanneft resist an action 
for the price ; for the plaint iif complied with the order of the de- 
fendant and sent him the very article which ho bargained for, and 
(there being no fraud) the insuificienoy of the alleged invention was 
no answer ; Ollivant v. Bayley^ 5 Q. £. 288. And in an action by 
the patentee of an alleged invention against an assignee or vendee 
of the patent, the defendant cannot set up its invalidity for want of 
novelty, if there be no fraud or eviction ; for there is no warranty on 
such sale ; Zatces v. Purser* ^ 6 -B. <S(“ B. 930 ; Smith v. Neale ^ 2 
C. jy., N S^ 67 . Where plaintiff sold to defendant by sample an 
article {e, g, alkali) not manufactured by himself, which proved unfit 
for defendant’s use, this is no defence under nunq, indeh,^ if the 
sample was fairly taken, though much of the article did not cor- 
respond with it ; Say or v, Zondon and Birmingham Glass Co., 27 
i. Z, {BxJ) 294. Where the contract contains a clause releasing the 

E laintiff 1‘rom all responsibility in respect of the goods supplied by 
im after a certain time of trial, the purchaser cannot, after the time 
is passed, prove a latent defect in them in reduction of the price ; 
there being no fraud alleged ; Shai'i) v. Great ^Vestern Raihvay Co.^ 
9 M. ^ W. 7 . 

As to the defence of fraud on sales, see ante, pp. 15G-7, and post, 
Defences, 

Action brought htfore credit expired,^ On tlic Pleading llules, 
4 Will. 4, it was decided that, under nunquam indebitatus, it could 
be shown that the action had bt en brought before the time of credit 
expired; Broomfield v. Smithy 1 M, IF. 642; "Webb v. P'air^ 
maner, 3 M, 4f IV, 473. Ju tlic last case it was held that, in calcu- 
lating the time of the credit, the da}" of the sale must bo excluded; 
and, therefore, where goods were sold on the 5th of Octt»ber to be 
paid for in two calendar months, an action could not be commenced 
till after the expiration of the 5th of December, and a writ issued on 
that day was premature. 

Where goods are fraudulently bought on credit, the stdler cannot 
sue for goods sold and delivered before the credit has expired, though 
he may maintain trover ; ZWguHon v. Carrington, 9 B, C, 59 ; 
Strutt V. Smith, 1 C\, M, It. 312. Jf by the contract it is agreed 
that a bill at a certain date sluill be given, it operates as a giving of 
credit ; and, although no bill should bo given, the seller caiuiot sue 
the purchaser fur goods sold and delivered before the period when the 
bill, if given, would have become due. Therefore where a person 

E urchased goods, and agreed to pay for them in throe mouihs by a 
ill at two months, which bill he afterwards refused to give ; an 
action for goods sold was held not to lie before the exj)iration of five 
months ; Mussen v. Price, 4 Bast, 147 ; I^ee v. Risdon, 2 Marsh, 
496. So when goods are sold at six months’ credit, paynnnt to be 
then made by a bill at two or three months at the piircliasor’s option; 
this is in effect a nine months’ credit ; Helps y. JVinteriottom, 2 B. 
^ Ad. 431 ; Price v. Nixon, 5 Taunt, 338. And where the goods ase 
to be paid for partly in cash and partly by bills at three months, tibe 
payment of the money or delivery of bills does not constitute a con- 
dition to the credit, so as to enable the vendor to sue for goods sold 
before the expiration of the three months ; Paul v. Dod, 2 C. B. 800, 
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But if part only of the goods are supplied, and the defendant then 
refuses to take more, the plaintiff may sue for the goods delivered 
immediately ; Bartholomew v. Markwickj 33 L. J. {C. P.) 145 ; 5 
C* J?., JV, &, 711. So where goods were sold at three months’ credit, 
the vendor agreeing to take the vendee’s bill at three months’ date at 
the end of the first three months if he wished for further time ; and 
the vendee at the end of the three •months did not give such bill : 
Lord Bllenborongh held that the giving the bill was a condition to . 
the further credit, and that the vendor might bring an action for 
goods sold and delivered immediately ; Nicksoji v. Jepaon^ 2 Stark. 
227. Where bills, given for goods, are dishonoured, the vendor may 
sue for the price immediately ; Ilickling v. Jlardey^ 7 Taunt, 312 ; 
Mttseen y. Prlce^ 4 East^ 151 ; provided the bills are in the hands of 
the seller ^ but if they are in the hands of third persons, that is a 
defence to the action ; fur the defendant may be called upon by those 
persons to pay the bills; Bear slake Morgan^ 5 T, It, 513; Burden 
V» Jlalton^ 4 Bing, 455. When the buyer gives a promissory note of 
another person without indorsing it, the vendor may, on its dis- 
honour, sue for the price of the goods without proving presentment 
to the maker, the note being produced by himself ; Goodwin v. 
CoateSf 1 Mood, cV Itoh, 221. So wdicre the vendor takes a bill, in- 
dorsed by the defendant, on a wrong stamp, in suing for the price of 
the goods he need not prove due notice of dishonour of the bill ; 
Cunay v. Marriott^ 1 B, Ad, 61)(>. Ilut if he makes a bill his own 
by laohes, it operates in satisfaction of the preceding debt ; so if he 
makes it his own by altering it in a material part; Alderson v. 
Langdale, 3 B, Ad, OGO. 

See further as to payment by bill or note, Defences ; — 

Payment, 


ACTION ON SALES OF STOCK, SUAllES, AND SECURITIES. 

Shares in the public funds, in commercial partnerships and com- 
panies, and like interests, are choses in action, uud not assignable at 
oomuion law so ns to pass a legal interest in them except by statute, 
as in the case of stock, railway shares, &o. ; or by custom, as in the . 
ease of promissory notes and bills of exchange. Such interests, 
however, are saleable whether they be legal or equitable interests, 
and are the subject of contracts which the law will recognise and 
enforce; Jlumhle v. Mitchell^ 1 1 Ad, E, 205 ; Tenpest v. Kilncr^ 

2 C, B, 300. They are not “ goods, w^ares, or merchandise ” within 
the Statute of Frauds, ante^ p. 284 ; tliough they are “ goods and 
chattels ” within the meaning of a declaration by the seller for the 
price of them, ante^ p. 305. 

Time bargains for the sale of stock of which the seller is not pos- 
sessed at the time, but which is to be transferred at a future time, 
though of a gambling nature, are not illegal at common law : but 
the statute 7 Geo. 2, o. 8, against stock jobbing (now repealed by 
23 Viet. 0. 28), made such bargains illegal, where there yras no 
actual transfer or where the transaction was not for securing a loan of 
money : Sections 1, 8, and 11. This act did not refer to any but 
stock in the British funds ; Williams v. Trye^ 23 i. J, (CA.) 860 ; 
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Hewitt T. Price, 4 3f. 4* 6r. 35d. But evra sales of other stock or 
of shares in oompanies, though not within the act, may become 
illegal, or rather void, by being mere pretenoes for wagering; as 
where the real bargain is that the differences only shall be paid at 
the time for completion; see Orizewood v. Blane^ 11 C, J?. 638; 
Knight v. Kitch^ 24 X. J. (C« P.) 122 ; 15 (7. P. 566. See also 8 & 
0 Yict. c. 109, s. 18, Tpoet^ p. 350. 

The actions of ordinary occurrence are, — for not accepting stock or 
shares ; — for not delivering or replacing them ; and for not paying 
for them when transferred. 

Action for not accepting.'] •The plaintiff in order to prove his 
alleged tender of, or readiness to transfer stock, if denied, must show 
his attendance at the time or latest office hour of the day fixed for 
transfer, and the non-attendance of the defendant; or an actual 
tender and refusal to accept by the defendant ; or that defendant in 
some way dispensed with such tender or attendance of the plaintiff ; 
Bordenave v. Gregory^ 5 Kasty 107 ; and on such sales the facts 
proved may warrant a finding of reitdiness to transfer, though no 
transfer be actually tendered ; Jlumhle v. Langston^ 7 M. & W* 517; 
see antoj pp. 295, 302, and Shaw v. Rowley^ 16 itf. 4* TT*. 810. 
But such readiness is disproved by sliowing that the plaintiff had no 
stock or shares to transfer at the time for completion ; as in Ilibhk^ 
white V. McMorine, 6 M. 4* IF. 200, ante^ p, 154. 

The plaintiff must of course be prepared to prove his title, if in 
issue, but the title to shares in commercial companies, in which no 
documentary evidence of title is provided, does not stand on the same 
footing as tlie title to land, and requires no such strict proof. On the 
sale of a share in a cost- book mine, proof of the existence of the mine 
and of the authorised entry of the plaintiff ^s name in the cost-book of 
the mine as an adventurer, will be evidence of title. The contract of 
sale in such speculative adventures seems indeed to amount to nothing 
more than an agreement to substitute the defendant for the plaintiff 
in the possession of such interest as the plaintiff, in common with the 
other siiareholders, can lawfully claim in the subject of the adven- 
ture. See Curling v. Flighty 6 Harc^ 41 ; C., on appeal, cor. Ld. 

Cottenham, C., 2 BhilL 613. Where the question was whether there 
was a proper conveyance by deed^ a written transfer by a foreigner of 
a foreign mine is evidence of it, though not under seal ; it not ap- 
pearing by any evidence that a seal was necessary abroad; Steigen^* 
hergerv, Carr^ 3 M. 4’ 191« 

Where the assent of directors is necessary for the transfer, the 
vendor must procure and show such assent ; Wilkinson v. Lloyd^ 7 
Q. B. 27. See Stray v. Russell^ 29 i. J. (Q. B.) 115. But (in the 
absence of any agreement or usage to the contrary) it is the business 
of the purchaser to prepare and tender the written transfer, and to 
cause it to be afterwards registered, when registration is necessary ; 
Stephe7is v. Be MeditiUy 4 Q. B. 422 ; Wynne v. Price^ 3 Be 
4* Sma. 310 ; Sayles v. Blane^ 14 Q. B. 205, 206. And a special 
action lies for not registering, if by reason thereof the seller is obliged 
to pay subsequent calls, though in some cases of privity between the 
seller and his immediate vendee an action, as for money paid, may also 
be sup^rted ; Sayles v. Blane^ supra : Walker v. Bartlett (in jBxch, 
Ch.)j 18 C. B. 845, where it was a cost-book company. Where the 
company is not completely constituted, a contract for sale of shares 
will he satisfied by the tender of the letter of allotment made out to 
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the Mller ; for that is all which could have been contemplated by the 
parties ; Tempest v- Kilner^ 3 C'. B. 249. 

Where bought and sild notes for the sale of mining shares named 
the time for payment, but were silent as to the time of delivery, 
parol evidence was held admissible to show that by custom the shares 
were not deliverable till the time named for payment; Bield v. 
JLeUan, 30 L. J. (JSx.) 168 ; 6 II. N. 617. 

Damages.] The measure of damages for not accepting stock sold, 
is the ditforenco between the contract price and the market price on 
the day of the breach of contract; Boorman y. Nash^ 9 1?. ^ C. 145, 
The measure of damage in the case off-ail way or other shares in com- 
panies is the difference between the contract price and the market 
value on the day of breach or earliest day afterwards on which they 
could be sold ; Tott v. Flather^ 10 L. J, (Q. B.) 360. 

Action for not delivering^ or replacingr^ The vendee (in the ab- 
sence of usage or express agreement on the point) must show a tender 
to the defendant of a written transfer for execution by him in cases 
where such formal instrument is necessary, as in railway shares ; 
Stephens v. Do Medina^ suprily p. 323 ; unless the defendant has by 
his conduct dispensed with such tender. See cases, su/n^d, p. 323. A 
Under of payment by the plaintiff is not necessary ; Stephens v. De 
Medina^ supra. It is only necessary that he should be ready and 
willing and able to pay. A contract to deliver shares in a company 
does not require the actual delivery of the scrip certificates, but 
it is suflicioiitly performed when the vendor has put the vendee in 
»ho position of legal owner of the shares ; Hunt v. Gunn. 13 C\ B.. 
N. S. 220. 

Damages^] When the action is for non-delivery, and the plaintiff 
had not paid the price, the measure of damage is the difference be- 
tween the contract price and the market value on or about the day 
i»f hreucli ; for the plaintilf might have bought other stock* imme- 
diately ; and the same rule applies to shares in a company ; Shaw v. 
Jlollund^ li) M. ty IK 136; Tempest v, Kilnery 3 C. B. 253. 

In an action for not replacing stock or shares lent by the plaintiff 
to the defendant, a different measure is adopted. There the plaintilf 
may have been prevented from replaciog them himself, for he may 
not have had, and is not bound to have, funds in his hands to do so. 
Ho is therefore entitled to damages sullicient to enable him to buy 
other stock or shares at the current price at the time of the trial, if 
that be larger than the price at the time fixed for replacing ; Shep» 
herd v. JohnsoHy 2 Easty 211 ; McArthur v. Seuforthy 2 'Taunt, 257. 
Owen V. Mouthy 14 C. B. 327 ; 23 L. J. {C. 1\) 105. Any other 
special damage arising from the breach of contract, such as the loss 
of dividends, &o., must be alleged iu the declaration if sought to be 
recovered. 

Action for shareSy tS'C., sold.] Where shares in a company are not 
legally saleable for want of registration of the company under an act 
of Parliament, this may be pleaded as a defence ; semb. Lawton y. 
Hickmany 9 Q. B. 563, • ^ 

In the sale of shares or securities there is generally no implied 
warranty ; but it is implied that they are really what they purport to 
be, aud what the buyer means to purchase. Where, lor instance, 
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scrip is known in the market as ‘‘ Kentish Railway scrip,’* thowh 
informally issued by a railway company, the buyer cannot treat we 
sale as a nullity on that ground, if the jury%nd that it was what he 
contracted to buy ; Lamert v. Heathy 15 3L W. 486, 


ACTION roil WORK AND MATERIALS. 

In an action for work done, the plaintiff proofs are, 1. The con- 
tract, express or implied ; 2. The performance of the work and supply 
of materials, if any; and 3. The value, if the remuneration is not 
ascertained by the contract. 

I'he contractJ] Where there is a special agreement, the terms of 
which have been performed, it raises a duty for whicli an indebitatus 
assumpsit will lie; 7i. N. 139; cited by llolroyd, J., in Studdy 
V. Sandersy 5 B. C\ 638 ; Bobson v. Godfrey y Ilolty N, P. 236. 
And whenever the duty of the defendant, arising upon the execution 
of tlie consideration, is simply to pay money, the usual and safest 
mode of pleading is to declare in the indebitatus form ; as in the case 
of goods sold, work and labour done, and other cases ; Park, J., in 
Streeter v. llorlocky 1 Bing, 37. The disadvantage of suing in this 
form is, that the defendant will sometimes bo able to show, on the 
general issue, grounds of defence which would have required a 
special plea if the plaintifl* had declared specially. 

If the contract has not been executed, but the plaintiff has been 
])revented from executing it by the absolute refusal of tlie defendant 
to perform his part of it, or by an act done by the defendant which 
lias incapacitated the plaintiff from performing it, the plaintiff 
may rescind the contract, and sue on a quantum meruit for past ser- 
vices ; Blanche v. Colburn y 8 Bing. 14, and notes to Cutter v. 
Powelly 2 Sm. L. C. 17. So where the plaintiff was to have certain 
guods for his services, and the defendant sold them, or caused 
tliom to be sold, by his own default, this action lies for the money 
value; Keys v. JIarwoody 2 C. B. 905. Where the plaintiff agreed 
to print a work, but refused to print a libellous dedication to it, and 
the author thereupon refused to acceptor pay for the rest, he was hold 
liable to pay for printing the body of the work ; Clay v. Yates. 25 
i. J. {Bx,) 237 ; 1 IL N. g3. 

If there is a special agreement, and work has been done and been 
adopted by the defendant, though not stiictly pursuant to such 
agreement, the plaintiff’ may recover upon a quantum meruit ; for 
otherwise he would not bo able to recover at all ; B. N. P. 139 ; 
Burn V. Millery 4 Taunt. 745. But the defendant may refuse to 
})ay for the subject-matter of the plaintiff’s work and labour, where 
it deviates from the special contract ; and in such case the plaintiff 
cauuot recover even on a quantum meruit ; Ellis v. Jlamlen^ 3 
Taunt. 52. Where indeed the plaintiff contracted to build cottages 
by the 10th of October, and they were not finished until the I5th9 
the defendant, having accepted the cottages, was held liable on a 
general declaration for work, labour and materials ; Lucas t. Qod^ 
tciny 3 N. C. 737. See j^osty p. 326. 
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Ain implied assumpsit to pay for work done exira^ and not 
nnder^ the oontraot, can only anse in cases where the defendant is 
competent to contract parol, and not in the case of a corporation; 
Lamprell v. Billericay Uniony 3 Ex. 283 ; except in cases where 
the corporation is so constituted as to have by express provision of 
statute, or by implication, the power of enterinjj into parol contracts. 
See Henderson v. Anstralian Steam* Navigation Company y b E. 

B. 409; where it is admitted that the judgments of the Exchequer 
and Q,. B. in some cases are not reconcilable on this point. See also 
oases cited antCy pp. 107, 306 ; Diggle v. London and Blackwall Bail^ 
way Co.y 5 Ex. 442; llomersham v, Wolverhampton Waterworks 
Co.y 6 Ex. 137 ; and Iteuter v. Electric Telegraph Co.y E. B. 
341 ; where the plaintiff recovered for his services done under a parol 
contract, recognised by the company, thougli not signed or sealed in 
the manner prescribed by the company’s deed of settlement. In Haigh 
V. Guardians of N. Bierley Unloiiy 28 X. J. (Q, 62 ; E.y B, ^ E. 

873 ; the defendants were (with some doubt) held liable to plaintiff 
for work done as an accountant in investigating their accounts, 
though there was no contract except by a parol resolution of the 
Board of Guardians. 

To fix a defendant with extras, the acceptance and adoption ought 
to bo under circumstances which imply a])proval and waiver of the 
deviation, and make it practicable to rexnidiate ; for a defendant cannot 
bo expected to refuse a house built on his own land, or to repudiate 
materials and labour worked into the corpus of his own property. In 
such cases the decision in Sinclair v. Bowles y 9 B. C, 92, posty 
j). 331, and Ellis y. Ilnnileuy supriiy p. 325, seems to apply. In Lucas 
V. Oodwiiiy suprdy p. 325, the stipulation as to time was held not to be 
a condition precedent ; and tlicro w'as also extra work done. The rule 
with regard to additions or alterations in the case of a special contract 
must bo taken with this limitation, that the workman cannot charge 
for them unless lus employer is expressly informed, or must neces- 
sarily from the nature of the work be aware, that they will increase 
the expense ; Locclnck v. Kingy 1 M. Hob. 60. Where the special 
ooutraot is so entirely abandoned by consent that it is impossible to trace 
it, the workman will bo permitted to charge by measure and value, as 
if no contract had ever been made ; but if not wholly abandoned, the 
contract will operate ns far as it can bo traced, and the excess only 
shall be paid for according to the usual rate of charging ; Pipper v. 
Burlatuly Peakoy N. P. 103. AVherc there is a written contract it 
must be produced, although the plaintiff seeks only to recover for 
extras not included iu it ; Vincent v. ColCy Mood. 3 /. 257 ; for the 
contract is the proper evidence to show what are extras; Jones v. 
Howclly 4 DowL P. C. 176; Buxton v. Cornishy 12 M. W. 426; 
and, if unstamped, the judge cannot look at it to see wdiether it 
extends to the work claimed as extras ; S. CC. ; and see Edie v. 
Kingsfordy 14 C. B. 759; 23 L. J. (V. P.) 123. In Vincent v. 
Coloy supriiy it was even held that a distinct promise, by the defen- 
dant to pay for the work would not supersede the production of the 
contract ; out it was not held (though so stated in the marginal note) 
that an admission by the defendant that it was the contract, 

was iusuffioient to fix him without producing it. Yet, semblcy as a 
building contract usually contains general provisions as to extra 
works, even this admission may not dispense with the production, 
imless the defendant has also admitted that it contains no such provi- 
sions, .Where a man is employed to do work under a written con- 
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tract, and a septate order for other work is afterwards given by paAl 
daring the oontinuanoe of the first employmej||Lt| the written contract 
need not be produced in an action for the second work ; v. 
Batte^ Mood, ^ M, 413. A plaintiff may be prevented from recovering 
for extras by the form of pleading. Thus where the defendant pleaded 
that the work was done under a special contract which was satisfied 
by payment, and the plaintiff traversed the payment and satisfaction, 
it was held that he could not recover for extras without a new 
assignment ; Royers v. Custance^ 1 Q. B, 77. 

Conditions precedent,'] In Morgan v. Birniey 9 Bing, 072, the 
surveyor’s certificate, retjuired by the contract, was held a condi- 
tion precedent to the plaintifiTs right to sue in respect of work done 
under it; and a letter enclosing the bills, with an approval of 
the charges, is not equivalent to a certificate of approval of the 
work done ; 6'. C, And it is no dispensation of the condition that 
it is withheld by fraud or collusion with the defendant ; Milner 
V. Fieldy 5 Ex, 829 ; for this is only the subject of a cross-action 
at law. But qiuerc if this may not now be pleaded as an equitable 
defence ? The principle of Morgany, Birnie, and Milner v. Pield^ is 
supported by Grafton v. Eastern Counties Railway Company^ 8 
Ex, G99 ; Pasliley v. Birmingham^ 18 C, B, 2; Ranger y. Great 
IVesteru Railway Company^ 6 II, L, C, 72; and see Scott v. 
Eirerpool Corporation^ 28 L, J, {Ch,) 230, The surveyor or archi- 
tect need not certify in writing, unless expressly required by the 
contract; Roberts v. Jl"a thins, 14 C, li,, N, S, 592 ; 32 L, J, (Cl R,) 
291, Where the contract required the work to bo done to the satis- 
faction of the other party, his approval was hald not to be a 
condition precedent ; Dalhnan v. Kiny, 4 N, C, 106. But if the 
parties have clearly left it to the employer to decide as to the suffiS 
ciency of the compliance with the contract, his decision is conclusive 
as long as he acts bond Jide ; Stadhard v. Lee, 32 L, J,, Q, IJ, 75 ; 
3 B, cV >S'. 364. In building contracts, payments on such certificates 
during the work are considered as payments on account of the sum 
eventually found due ; and the time of completion is not generally 
of the essence of the contract; Lamprcll v. Billcricay Union, 3 
Ex. 283. 

Liahility of defendant,'] Where the defendant had contributed to 
the funds of a building society, and had been party to a resolution 
that certain houses should be built, it was held that this made him 
liable to an action for work done in building those houses without 
proof of his interest in them or in tho land ; Braithwaiie v. Skojleld, 
9 B, <5* C'. 401, So a subscriber who is one of a committee for 
managing the affairs of a hospifcil, is personally liable to the creditors 
of the hospital for goods supplied with tho sanction of the com- 
mittee ; Burls v. Smith, 7 Bing, 705. For cases on the personal 
liability of partners, members of clubs, shareholders, &o., see ante^ 
pp. 309 et seqq. 

Where orders are given by a public officer acting on behalf of a 
public body, or of a known department of the State, and in discharge 
of his duty as such, it is to be presumed that personal credit is not 
given to him, and he is not liable ; Maeheath v. Ilaldimand, 1 T, R, 
172. This rule applies to such officers as a colonial governor ; com- 
missary ; commanding officer of a regiment, or of a king’s ship ; 
justices contracting to build a county bridge, &c., Allen v. Walde-- 
grave, 2 B. Moore, 621 ; Myrtle v. Beater, 1 East, 135; Unwin 
V. Wolseley, 1 T, R, 674. But where navigation commissioners 
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ell^loyed the plaintiff to do certain of the works, all the acting com- 
missioners were held personally liable ; Horsley v. Belly AmhleVy 770. 
^ where the defendant/tho clerk of a county-court, ordered the plain- 
tiff to fit up the court, and the bill was allowed by the county-court 
judge, it is for the jury to say whether the work was not done on the 
olerVs personal credit ; for it was no part of his official duty to give 
such an order, nor did the facts exclude 'the presumption of personal 
credit; Aaiy v. Hutchinson, (3 C. B* 266. 

The defendant retj:ucsted the plaintiff to take care of and show his 
(the defendant’s) house, and promised to make him a handsome 
present;” it was held that this was evidence on which the plaintiff 
might recover a reasonable recompense for work and labour ; 
Jewry v. Busk, 5 Taunt* 602. lJut where a person performed 
work for a committee under a resolution entered into by them, 
that any service rendered by him should bo taken into con- 
sideration, and such renuinetation be made as should be deemed 
right,” it was held that an action would not lie to recover a recom- 
pense ; Taylor v. Brewer, 1 M. cy S* 290 ; see Roberts v. Smith, 
4 H* N, 31«3. There is no implied assumpsit to pay an arbitrator 
for his trouble ; Virany v. If'arne, 4 Bsj), 47. But sec Swinford v. 
Burn, Oow, 8, per Dallas, C.J., contra: and la Be Coombs, 4. 
lix, 839 ; Hoyyins v. Gordon, 3 (i. B* 466. A master may main- 
tain assumpsit for the work and labour of his apprentice against a 
person who harbours him afttT his desertion ; for ho may waive the 
tort; Foster y* Stewart, 3 31* Sr S, 191. It has been said that a 
barrister may recover on an express contract to remunerate him for 

S rofessionttl scrvj,pos ; Fyan v. Kensington Union, 3 Q, B* 935 (w.). 

flit in Kennedy v. Broun, 32 L* J* (Cl 1\) 137, 13 C. B*, N* S* 
677, the Court decided that such a contract had no binding effect. 
Sec also Broun v. Kennedy, 33 L, J. (CVi.) 71. A x)liysician 
might, at common law, recover his fees on an express contract to 
remunerate him ; Veiteh v. Bussell, 3 Q, B. 928 ; and see, since 
the Medical Act, ante, p. 277. \Yhere A., who was employed by 
the defendiiut to transport goods to a foreign market, delegated the 
entire employment to the plaintiff, who performed it, it was held 
that the plaintiff could not recover from the defendant a compensation 
for such services ; for there w'as iiu privity between them ; Schmaling 
V. Thomlinson, 6 'Taunt. 147* AVhere the plaintiff having a contract 
jointly with A. to do ccihiiii work for a company, assigned the con- 
tract to A., with the company’s consent, on a promise by A. to pay 
plaintiff a certain sum when the contract was completed, and the 
contract W'as afterwards abandoned as between A. and tho company 
and replaced by another ; held that the plaintiff could not sue A. for 
money upon* the completion of the substituted contract ; Humphreys 
v. Jones, 5 Ex. 052. 

A sheriff’s officer must sue tho attorney who employed him, and 
not his client, for fees on executing x)rocess ; Walhank v. Quartennan, 
3 C* B* 94 ; Maile v. 3£ann, 2 Ex* 008. But the attorney cannot 
he sued by the sheriff for the fees payable on executions ; 3Iayhery v. 
Mansfield, 9 Q* B. 754. See, however, the obseyvations in Maile v. 
Mann, suprd* 

Under the general count for work and labour, the plaintiff may 
give evidence of a particular species of work and labour, e*g* as of a 
farrier; and the medicines administered by him may be considered 
as matm'lals within the count; Clarke v. Mumford, 3 Camp* 37 ; and 
see 3Ieekc v. Oxlade, 1 AT. B* 289. So he may recover under it 
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for scientifio experiments made at the defendant’s request, and m 
materials used in making them ; Grafton v. Armitage^ 2 C\ J?, 336. 
liut where the claim for materials found,” was omitted in thecount 
for work and labour, it was held that the plaintiff, who sought to 
recover for building a house and furnishing the timber, could not 
recover for the latter under the count for goods sold and delivered; 
Cotterell v. Apsey^ 6 Taunt, 322; Heath v. Freeland^ 1 M, W, 
543. The rule is thus laid down: If you employ a man to build a 
house on your land, or to make a chattel with your materials, the 
party who does the work has no power to appropriate the produce of 
his labour and your materials to any other person. Having bestowed 
his labour at your request on your materials lie may maintain an 
action against you for work and labour. But if you employ another 
to work up his own materials, he may appropriate the produce of that 
labour anti materials to any other person, and no right to maintain 
any action vests in him during the progress of the work ; but when 
the chattel has assumed the character bargained for and the employer 
has accepted it, the party employed may then maintain an action for 
goods sold and delivered^ or (if the employer refuses it) a special 
action on the case for such refusal ; but he cannot maintain an action 
for work and labour ; ” per Bayley, J., in Atkinson v. 8 j&. 

C. 283. 

A contract for work and materials supplied in and about the work 
is not within sect. 17 of IStat. of Frauds, ante, p. 284. It may bo 
within sect. 4, antOf p. 283, if it must continue beyond a year ; but 
not if it will not neeessarily continue beyond the year ; as where 
the plaintiff undertook to board a child at the defeudanFs request 
at so much a week or month, as long as the defendant thought 
proper ; ” though the contract, in fact, continued for more than a year ; 
iSouch V. Strawhridgcy 2 C, It, 808. 

Liability of Defendant, — Fepairs of *}>».] llegistered owner- 
ship, — that is, proof of registration; see 17 & 18 Viet. c. 104, 
and 18 & 19 Viet, c, 91, and that it was made with the assent 
o\ the parties therein named, — is primd facie evidence of the lia- 
bility of those parties for the repairs of the ship; Cox v. Iteid^ Ry, 

Mood, 199, and it is questionable whether proof of such assent 
is now necessary. Such evidence may be rebutted by proof of the 
beneficial interest having been parted with, and of the legal owner 
having ceased to interfere with the management of the ship ; Jen-~ 
nings v. Griffiths^ R. M, 42 ; Young v. Brander^ 8 Fast^ 10. 
The true question in cases of this description is, *‘Upon whose credit 
was the work done ? ” Abbott, C. J., Jennings v. Griffiths^ R, ^ M, 
43. Where the owner A. agreed to sell to B., who appointed T. to 
be master, and he was registered as such, and plaintiff did repairs on 
the order of T., A. was held not liable, he not having done anything 
to sanction T. appearing as his captain ; Mitcheson v. Oliver^ 6 M, 

B. 419. See Preston v. Tamplin, 2 II. 8r N- 684; 27 L. J. 
JSx, 192. A person who takes a share in a ship under a void con- 
veyance is not liable for articles furnished to the ship, unless credit 
be given to him individually, or he holds himself out as (that is^ by 
acts or words assumes the character of) owner ; Harrington v. JPVy, 2 
Bing, 179. An undertaking by the defendants’ attomev to appw 
for Messrs. T. and M., joint owners of the sloop A.” is evidence 
against the defendants of the joint ownership ; Marshall v. Cliff, 4 
Camp, 133. A part owner of a ship is not necessarily a partner ; 
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find if, as ship’s husband, he has fitted her out, he may sue the other 
part owners separately for their shares of the expense ; Helme v* 
8mith^ 7 Bing. 709. 

Whether a mortgagee of a ship, before possession, was liable to 
repairs, was formerly much doubted ; Briggs v. Wilkinson^ 7 B. 4* 
C. 30 ; but now when a transfer is ipade only by way of mortgage in 
the manner specified in the Act 17 & 18 Viet. c. 104, ss. 66 ct seqq.^ 
the mor^agor continues owner, except so far as may be necessary 
for making the ship available os a security for the mortgage debt. 
And when a mortgagor has been allowed by the mortgagee to continue 
in possession and to use and navigate the ship, and the mortgagor 
orders necessary repairs to be done, the shipwright has a lien as 
against the mwtgagec for his work and labour ; Williams v. Allsopy 
30 L. J. {C. I\) 353 ; 10 C. J?., N. 8. 417. 

Work as agents,] Generally a commission to sell may be revoked, 
and the death of the i)rincipal is a revocation ; Campanari v. Wood- 
15 O, B. 400 ; 24 Z. J. {C, P.) 13 ; and the agent is not 
necessarily entitled to any remuneration unless he can show that he 
has been put to expense or trouble before the revocation, frou^ which 
a contract to pay on a quantum meruit may be implied ; and a private 
sale by the principal without his agent’s instrumentality will not 
entitle him to his commission on the price ; Simpsofi v. Lamb^ 
25 L. J. {V. P.) 113; 17 C. B. 603. And where an estate agent 
is to receive a certain per centago for finding a purchaser, he is 
entitled to nothing if ho fails to find one before his authority is 
revoked ; but if ho finds one, and the seller is unable or unwilling to 
complete the sale, the agent may recover on a quantum meruit at 
least for his labour, if not the whole stipulated per centage ; 26 L. J. 
(C'. I\) 33 ; Prickett v. Badger^ I C. P., N. 8, 296 ; and in such a 
case the title to remuncratiou is not a cj[uestion for the jury, but of 
law ; 8, C. But wliere the defendant oontratted with the plaintiff 
to sell tickets for the defendant at a certain per centago, and the 
defendant afterwards revoked the plaintiff’s authority before any 
wore sold, but after some trouble had been taken and expense incurred 
by him, and the plaintiff acquiesced in the revocation, it may be left 
to the jury whether there was a rescission by consent, and a now 
contract to pay for past labour on a quantum meruit ; De Bernardg 
V* Harding^ 8 Bx. 822. 

Where a broker is employed to find a buyer, he is entitled to his 
commission if he introducoa the parties, though the principals eventu- 
ally settled the terms ; and, sembloj if several brokers are employed 
separately, the one who first introduces the parties is entitled. 
Cunard v. Van OppeHj 1 Post. Bin. 716. The above was a case of 
shipbrokers, and was perhaps governed by the proof of custom at the 
trim ; but in the absence of express stipulation, or of fraud, the rule 
seems reasonable in other like cases. The plaintiff was employed by 
the defendant to sell an estate for him, upon the terms that the 
plaintifi;' should be paid two and a half per cent, commission if the 
estate were sold, and a fixed sum if not sold. The plaintiff adver- 
tised the property and put it up to auction, but without finding a 
pwohaser. Shortly afterwards the estate was somby the defendant 
nimself to a person* who had attended the auction, and had 
heard of the estate being in the market from the plaintiff’s advertise- 
ment. During the negotiations with the purchaser the defendant 
withdrew from the plaintiff the authority to sell the estate. It was 
held that the plaintiff was entitled to the commiBsion, the relation of 
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Perforinance.'^ The plaintiff must prove a performance of the work 
and labour according to the terms of the contract ; or if there is a 
deviation from those terms, an assent of the defendant to the devia- 
tion ; vide suprd^ pp. 325, 326. Thus in an action to recover the value 
of a riding habit, for which the defendant’s wife had been measured, 
but which was returned to the plaintiff on the day on which it was 
delivered, it was ruled to be incumbent on the plaintiff to prove that 
the habit was made agreeably to the order ; Hayden v. Hayward^ 1 
Camp. ISO. So a herald who sues for making out a pedigree is 
bound to give some general evidence of the truth of the pedigree ; 
Townsend v. Neale ^ 2 Camp. 191. 

Valuer^ In what manner the value of the work done is to be 
calculated where there is a special contract and deviations from 
it, has-been already mentioned, pp. 32o-6. Where a tradesman 
finishes work differing from the specification agreed on, he is not 
entitled to recover the actual value of the prork done ; but (if any- 
thing) only the stipulated price, minus the sum necessary to complet-e 
the work according to the specification ; Thornton v. Place ^ 1 Mood. 

Poh. 218 ; Chapel v. Hickes^ 2 C. ^ M. 214. In an action for work 
and labour as a surveyor or architect, in the absence of express 
agreement, it is a question for the jury whether the commission 
charged is, under the circumstances, a reasonable or unreasonable 
charge ; Chapman v. De Taatcty 2 Stark. 294 ; Upsdell v. Stewart. 
Peake, N. P. 193. 


Defence. 

Defendant may show, on nnnquam indebitatus, that the work was 
done under a special contract not executed ; Jones v. Nanney, 1 M. 

333. Or that the defendants, being a corporation, did not 
contract under seal, or with the formalities required by the act of 
incorporation; Cojte v. Thames Haven Mailway Co., 3 Ex. 841. So 
that the defendants, guardians of a union, are charged for work done 
by a surveyor, which it was no part of their duty to order ; Paine 
V. Strand Union, 8 Q. B. 326. 

If the defendant has received no benefit from the work, it having 
been improperly executed by the plaintiff, the latter cannot recover 
anything ; Farnsworth v. Garrard, 1 Camp. 38 ; Montriou v. 
Jeffereys, Py, 4r Mood. 317. Thus an auctioneer, through whoso gross 
the sale becomes nugatory, can recover nothing for his 
services; Denew v. Daverell, 3 Camp. 451; see ante, pp. 271, 277. 
It has indeed been held that where the defendant has derived some 
benefit from the plaintiff’s services, he must pay pro tanto ; farns^ 
worth V. Garrara^lCamp. 38. But this rule requires qualification ; 
and where the plBitiff had contracted to repair completely some 
chandeliers for lOZ, and returned tiiem incompletely repaured, in 
an action for work and labour it was held that the plaintiff could 
not recover anything, at least in this form of action, though the 
jury found that the repairs were worth 51. ; Sinclair v. Bowles, 9 
B* ^ C* 92, ante, p. 326. But where a sMpwright undertook to 
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put a ship into thorough repair, and, before the work was finished, 
requited pajment for the portion done, without which ho refused 
to prooeed, and the ship thereby lost her voyage, it was held that 
he was nevertheless entitled to recover for the work done ; Roberts 
y* Ilavelockf 3 R. Ad. 404. Where A. engaged with de- 
fendant’s landlord to build a house, on defendant’s land, and A. 
made a sub-eontract with the plaintiff to do part of the work, and 
defendant separately agreed to pay over to the plaintiiBf directly 
all money duo for such part of the work upon a discharge from 
A., it was held that the aefendant’s agreement did not make him 
liable to plaintiff for work and labour, but only on the special agree- 
ment; iSweetint/ v. Asplin^ 7 M, W. 165. Where the plaintiff 
agrees to do work for a certain sum on a false representation by 
defendant of tlio quantity of work to be dou<‘, ho may repudiate the 
contract; but if ho performs it, ho can only recover tho stipulated 
sum in this action ; Stlway Fo*j*j^ 5 M. sS* W. SU. 


ACTION FOR MONEY PAID. 

Tho plaintiff, in an action for money paid, to which the general 
isHuo is pleaded, must prove, 1. Tho payment of money by the 
nhuatifi'; 2. That it was paid at the request of the defendant, and to 
nis use. 

2''hc payment of money.’] Tho plaintiff must prove that money was 
paid ; giving a security, as a bond or warrant of attorney, is not 
suflioient; Taylor v. lliyyins^ 3 169 ; Maxwell v. Jameson, 2 

Jt. ^ A. 5 \ ; unless, perhaps, where a bill or note is taken from the 
plaintiiV by a creditor as payment of the defendant’s debt ; liarclay 
y. Gooch, 2 Esp. 571. JSo stock cannot be considered as money; 
Niyhtinyal v. J}eiusme, 5 Jiur. 2589 ; unless it be so treated by 
tho parties, as where it was transferred to the defendant with a view 
ti) a sale for dofendanVs use ; Howard v. Danbury, 2 C. li, 803. 

Tho plaintiff must prove that tho money paid was his money. 
Thus, an under-tenant, whoso goods had been distrained and sold to 
strangers by the original landlord for rent due from his immediate 
tenant, cannot maintain an action for money paid to the use of the 
latter ; for immediately on the sale under the distress, the money 
paid by the purchaser vested in the landlord in satisfaction of the 
rent, and never was the money of the under-tenant ; Moore v. Pyrke^ 
11 East, 52 ; but it is otherwise where the under-tenant or a stranger 
redeems his goods with his own money ; Exall y. Pariridqe, 8 
T. R. 308. 

The defendants request.^ Tlie plaintiff must prove a request by 
the defendant, express or implied ; Alexander y^ V ane, 1 Ju. ^ Tr . 
511. Thus, where the lessee is to pay the lessor Vbxpenses of grant- 
ing a lease, and the lease has been granted, the mssor may recover 
his own eolioitor’s bill as money paid to the use of the lessee ; Oriseell 
Y. Robinson, 3 N. C» 10. A subsequent assent to the payment 
will be evidence of a previous request ; 1 Sound. 264 (u) ; and if 
there be a request to pay, the plaintiff may recover the money, though 
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the debt so paid be one that could not be enforced ; as a wairer * 
Knight v- Cambers^ 24 Z* Z (C. P.) 121, 15 (7. P. 562; or 1 
time bargain, which is void by 8 & 9 Viet. c. 109, s. 18; Pose^ 
toarne v. Pilling^ 15 C, P., iV. S» 31G ; 33 Z. Z, (C. P.) 55. If 
there be no request, plaintiff cannot recover, though ho has paid 
a legal debt of the defendant ; Stokes v. Letcisy 1 P. P. 20. Whore 
a broker purchases stock to fuliil a contract entered into by him 
for his principal, but which his principal refuses to make good, he 
cannot sue his principal in this action ; Child v. Morley^ 8 P. II, 
G14. So where the party to whom the stock was contracted to be 
sold, on the defendant’s refusal to transfer bought the stock himself, 
and brought assumusit for money paid to recover the difference in 
the price of the stock, it was held that this action could not be sus- 
tained ; Lightfoot v. Creedy 8 I'aunt, 268. Hut where there is a 
usage of the Stock Exchange that brokers should bo responsible to 
each other on time contracts, and the seller’s broker is obliged to pay 
the difference in consequence of his principal’s default, he may reim- 
burse himself in this form of action ; Bagliffe v. Butterworthy 1 Ku'. 
425 ; Pollock v. StnhlcSy 12 Q. B. 765. In such case it is imma- 
terial whether or not the principal knew of the usage ; S^ CC. Ho 
where the broker, who had been authorised to buy shares at a certain 
jjrice, was called upf^n by the seller, according to the rules of the 
Stock Exchange, to repay him a call due after the sale and paid by 
the seller in order to enable him to transfer the sliarcs, the ]irincipal 
was held liable over to the broker in this action ; Baglcy v. WilkinSy 

7 C. B. 886. 

A legal obligation to pay for another’s benefit will he equivalent to 
a previous request ; as where one person is surety for another, and is 
called on to pay, the money paid may be recovered, thoiigli not paid 
by the desire uf the principal ; per Ld, Kenyon, Exall v. PartridgOy 

8 T. II. 310. So if one co-bail pays the whole debt; Bell don 
lankardy I Marsh. G. So, if an accommodation acceptor is sued on 
default of the drawer to x>ay, the acceptor may recover m this action ; 
and ho may sue alone though the loan was in fact advanced on 
account of the jdaintiff and his partner, and x>aid out of their joint 
funds; Brh'er y. Buriony 17 Q. B. 989. Hut if the drawer Yolxin^ 
tarily pays the bolder of a bill, which ho had drawn and indorsed 
for the accommodation of the acceptor, without having received any 
notice of dishonour or, any request from the acceptor to pay it, lie 
cannot sue the latter for money paid ; for there must he either legal 
obligation or request ; Sleigh v. Sleigh, 5 Ex. 514. Wiien an exe- 
cutor has paid legacies in full, and is afterwards obliged to pay the 
legacy duty, it was held, in Booster v. Ley, 2 K. C. 209, that he 
might recover the amount paid for duty in nn action for money paid 
against the legatee ; see Bate v. Payney 13 Q. B. 900. 

Where several are sureties, and one is compelled to pay the whole, 
he may recover in this action from each of his co-sureties a rateable 
proportion of the money so paid ; Cowell \. Edaarth, 2 B. <S(* P, 268 ; 
Peering v. Winchelsea, Id, 270. A co-surety may p iy the debt 
when due, without waiting for a demand or an action, and may then 
sue for contribii|l[»n ; Pitt v. Purssord, 8 M. tjr JV. 538, The 
amount recoveraolo from each co-surety is ascertained by refer* 
cnce to the number of sureties, and not the number of principals ; 
Kemp V. Findeny 12 M. TV. 421 ; and where A., B., and be* 
came sureties for D. by three separate botids, and one of them was 
compelled to pay D.’s debt, each of the others must contribute in 
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proportion to the amount in their respective bonds ; peering v* 
n^vnchehea^ suprd, Recent decisions as to suretyship establish 
the principle, that the court may look to the transaction itself 
mthout regard to the form of the instrument by which the nalation 
is created ; ” per Williams, J., in Meynolds v. Wheeler^ 30 i* J, 
(C. P.) 360; 10 <7. P., N, S, 561; in which case the plaintiff 
nad drawn a bill, which C. accepted, and the defendant indorsed 
n>oth plaintiff and defendant putting their names for Cr’s accommo- 
aation\ and the plaintiff having been obliged to pay the bill, he was 
held entitled to recover contribution against the defendant as co- 
snrety» Where two are iointly liable for the expenses incurred for 
their common benefit, and one dies, the survivor, who pays the whole, 
may sue the executor of the deceased for money paid to the use of 
the defendant as executor ; Prior v* llembrotv, S3f,^ W, 873 ; 
semb, ace. Batard v, Hawes ^ 2 B, iS' B, 287. If premises are let 
to several persons for the use of a company or partnership of which 
the lessees are members, and one of them is called upon to pay rent, 
he may sue the co-lessees for contribution ; Boulter v. Peplow^ 9 C, B, 
493. So, if one of a managing committee is obliged to repay a loan 
borrowed for a club by authority of the committee, he may recover 
contributions from each of the others ; Alounicashel v. Barbery 
14 C, B, 63. If one partner advances to another the capital which 
the latter is to contribute to the joint capital, lie may sue for the 
amount at law ; French v. Sty ring y 2 C, P., N, S, 357 ; 26 L, J, 
(C. P.) 181. A partner who pays a note, in which ho has joined 
some of the other partners, may sue them for contribution in this 
action, though tho money raised on it was for partnership purposes ; 
Sedgwick v. Daniel y 2 11, 4* N, 319. 

As a general rule, this action does not lie for contribution or indem- 
nity against a person jointly engaged with the plaiutift’ in doing a 
wrongful act, by which the plaintift is put to expense ; Alerryweather 
v« NixaUy 8 2\ 21, 186 ; or where money is paid in furtherance of an 
illegal transaction ; Alichell v. Cockburncy 2 H, Bl, 379 ; Auhert v. 
Mnzcy 2 P. 371. But where tho plaintiff was not aware that 
tho transaction was illegal, or where its nature is doubtful, he may 
sue oil the implied contract to indemnify ; Betts v. GibbinSy 2 Ad, iSJ* 
IS, 67 ; Pearson v. SkeltoHy 1 M, W, 504 ; and see Dixon v. 
Faweetty 30 L, J, (Q. P.) 137, and notes to Lampleiffh v. Braith- 
waity 1 Sm. L, 

A notice to tho party by *whom an indemnity is given is not 
necessary before dcfcndihg an action ; but if such notice is given, 
and he refuses to defend the action, he is estopped from saying that 
the person indemnified was not bound to pay the money ; Dxijffield 
V. Scotty 3 2’. P. 374. Tho only effect of want of such notice is to 
let in proof that the course pursued was not justified under the cir- 
cumstances, but tho onus lies on the person indemnifying ; Smith y. 
ComptoHy 3 P. Ad, 408. And if knowledge of an action be brought 
home to tho party indemnifying, and he leaves the defence to the party 
indemnified, the latter is not bound to defend, but may compromise the 
action to the best of his judgment, and sue for money paid, though 
the action might perhaps have been defended wit)| success ; Pettman 
T. Keble, 9 C. P. 701. And where an action is brought against a 
surety who lets judgment go by default, there being no good de- 
fence, he cannot recover the costs, unless the writ was the first notice 
of default; in which case the costs of the writ can be recovered; 
Pierce v. WilUamey 23 i. J*. {Ex.) 322. 
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To support this action it must appear either that the defendant was 
primarily liable to the third party to pajr the monejp^, or that it was 
paid, or the liability incurred, by the plaintiff at his express or im- 
plied •equest, or on his guarantee. See JBrittain v. Lloyd^ 14 Jlf. 

4“ W* 762 ; Lewis v. Campbell^ 8 C. i?. 541. ^ Therefore where the 
tenant is compelled to pay landlord’s tax by distress, the action lies ; 
Dawstni v. Linton^ 5 JB. ^ A, 521. So, too, when the tenant of 
land liable by prescription to repair a public bridge is fined for non- 
repair on indictment, he may reimburse himself by this action 
against his landlord ; per curiam^ Baker v. Greenhill^ 3 Q. B. 
163. So in cose of rates levied on the lessee in respect of such 
liability, if he has not covenanted to pay them ; J6. Where A. paid 
the funeral expenses of his deceased aaughter during her husband’s 
absence, the husband was held liable to A. ; Jenkins v. Tucker^ 1 //. 
BL 90; acc. Atiibrose v. Kerrison^ 10 C, B, 776. So where the 
wife was living apart from her husband when she died, but the 

S laintiff, in whose house she died, knew whore to find him and 
id not apply to him before burying the wife, the husband was 
held liable to repay the plaintiff* the reasonable funeral expenses; 
Bradshaw v. Beard, 31 Z. J. (C\ JP.) 273 ; 12 C. B., N. S. 344. 
But it is not suflicient that the defendant has agreed with the 
plaintiff to pay the money to the third party. Thus where the 
landlord is called upon to pay the taxes to which a landlord is 
primarily liable, but which his tenant is, by special agreement, 
bound to pay, ho cannot sue the tenant for money paid ; Bpeneer v. 
Parry^ 3 Ad, E, 331 ; and see Lubbock v. Tribe, 3 M, A’* W* 607. 
So where the transferee of shares in a railway company omits to 
register the transfer, and the transferor is consequently obliged to 
pay calls subsequent to the sale, he cannot recover the amount from 
the transferee ns money paid ; but a special action for not registering 
is the proper remedy ; iSayles v. Blane, 14 Q, B, 205 ; nliter, if the 
defendant has requested the plaintiff to pay. See ante, p, 323. An 
accommodation acceptor, who lias defended an action on the bill at 
the request of the drawer, may recover the costs of such action as 
money paid ; Jlotces v. Martin, 1 Esp, 162 ; acc. Garrard v. Cottrell^ 
10 Q, B, 679. So the indorser of a bill, who has been sued by the 
holder, and paid him part of the amount of the bill, may recover that 
amount in an action for money paid against the acceptor ; Pownal v. 
Ferrand, 6 B, C, 439. But he cannot recover the costs of tho 
former action ; for tho custom of merchants does not make an acceptor 
liable for the costs of all actions against subsequent holders ; Dawson 
V. Morgan, 9 B, C. 618. A person who pays a bilhfor the honour 
of one of tho parties to it, may sue him for money paid. But ho 
must prove noting or protest Defore tho payment ; Vandewall v. 
Tyrrell, Mood, ^ 31. 87, as explained in Geralopulo v. JVieler, 
10 C, B. 707. Bail may recover, as money paid, the expenses incurred 
by them in taking their principal ; but not the costs of an action 
against them to recover these expenses iinadvisedly defended ; Fisher 
V. Fallows, 5 Esp. 171. If one of two parties to an award takes it 
up and pays the whole expense of it, the award directing each party 
to pay only one half, he cannot recover half from the other as money 
paid ; Bates v. Townley, 2 Ex, 152. 

Money paid lies against a ship-owner for money supplied to the 
captain, either in a foreign or English port, for the necessa^ repairs 
or use of the ship ; Robinson v. Lyall, 7 Price, 592. But only 
where the necessity is so pressing that the owner himself cannot bo 
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consulted without prejudice and dela\^ : 
425. i 


Johns V. Simons^ 2 Q. 


Where a carrier, by mistake, delivered to B. goods consimed to 
C., and B. appropriated them, and the carrier, on demand Without 
action, paid 0. the value, it was held that the carrier might recover 
from B. the sum so paid, as money paid to his use ; Brown v. Ilodg-- 
son, 4 Taunts 189. See HUls v. Laing, 4 81 ; Spencer v« 

Parry, 3 Ad. E, 331, 338 ; and Coles v. Jiuhnan, 6 Cl B. 184. 

Generally, if a party is compelled to pay money in consequence of 
his own neglect ( Capp v. Topham, 6 East, 392), or breach of duty 
{Pitcher v. Bailey, 8 East, 171), though for the benefit of another 
the law implies no promise on the part of the other to repay him. 


ACTION FOR MONEY LENT. 

Eridvnee of Zm/;/.] In an action for money lent, the plaintiff will 
liavo to prove the loan of his money. Of this a promissory note 
given by the defendant to the plaintiff is not alone evidence ; 
Cary v. Gvrrish, infra^ It is not sunicieiit merely to prove the pay- 
ment of money to the defendant ; for in sucli case tho presumption 
is, that the money is paid in liquidation of an antecedent debt ; 
IVtdch V. Seaborn, 1 StarJc, 474. But if the plaintiff can show any 
money transactions between the defendant and himself from which a 
loan may bo inferred, or any application by tho defendant to borrow 
money at the time, this, coupled with tlie payment, will be evidence 
of a loan ; Cary v, (jierrish, 4 Esp. 9. When a parent advances 
money to a child, it is presuiuod to be by way of gift ; Bayley, 
J., Jfirk Y. Keates, 4 B, C\ 71. A traiisft‘.r of stock may be evi- 
dence of a loan of money ; J Toward v. Danbury, 2 C, B. 803. 
Where tlie defendant was heard to ask for a loan, and the plaintiff 
then handed him a bank-note, of which the amount was not shown, 
the plaintiff cannot recover more than 5/. as ])rincipal, for that is 
now the smallest note in circulation; Lawton v. Sweeney, {Ex.) 
8 Jurist, 964. In Fesenmayvr v. Adcock, KJ J/. cV* IF. 449, the Court 
of Exchequer pressed a strong ojuuion that an I. O. U. was not 
evidence of money lent. Contra., Douglas v. Holme, 12 Ad. E. 
641, but qiuere, see 10 Z. J. {Q. B.) 43. If A. lends money to B., 
who contracts “to repav on demand or to execute a mortgage,” A. 
may recover for money lent on B.’s refusal to execute ; Bristowe v. 
Needham, 9 M. ^29. Where tho plaintiff advances money to 

tho defendant, for which tho defendant deposits a security which is 
to he returned “ upon repayment,” a return, or offer to return, is not 
a condition precedent to the right of recovery on a count for money 
lent ; Scott v. Parker, 1 Q. B. 809 ; Lawton v. Netoland, 2 Stark. 73. 
On a declaration containing special counts on debentures, and counts 
for money lent, and interest, the debentures were rejected as evidence 
on the special counts, for want of proper stamps ; but were held ad- 
missible to show that they were void as debentures ; and the plaintiff 
was, therefore, entitled to recover, on the common counts, the loan, 
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with interest* for whioh' the debentures had been given as collateral 
securities; Enthoven v. HopU^ 21 X. J. (C. P.) 100; 13 C. B, 373* 
See as to interest* Action for InteresU 

In drdinary trading partnerships* one partner is presumed to have 
authority to bind the rest by borrowing money for partnership pur- 
poses,. and the other partners will be liable to pay ; Fisher v. Taylor^ 

2 BCarCf 218 ; Rothwell v* Humphreys^ 1 Esp^ 406 ; Story oil ParU 
nership^ 8« 102. But a mining concern carried on by a company is 
not, in this respect, a trading one, and no such authority to 
borrow is to be presumed. The power must be given by the original 
settlement, or oy the consent of every shareholder; Ricketts v. 
Bennett^ 4 C, B. 686; Brown v. Byers^ 16 tjr W* 252; Pur- 
mester v. Norris, 6 Exch. 796. If, however, mining be carried on 
as a trade by an ordinary private partnership, under a deed of 
partnership* the ordinary authority to bind each other exists ; 
Brown v. Kidger, 3 7/. N. 853 ; 28 X. 7. {Ex.') 66. 

Where a simple loan or advance of money is merged in a higher 
security, as in a covenant, express or implied, to repay the money, 
this is held to be a defence uiiaer the general issue ; Yates v. Aston, 
4 Q, B. 182 ; Baber v. Harris, 9 Ad. E. 632 ; Edwards v. Bates, 
7 M. O. 590. The defendant authorised S., his attorney, to borrow 
100/. on mortgage, giving him the title-deeds for the purpose. 8. 
borrowed 400/. of the plaintiff, forging the defendant’s signature to a 
mortgage deed for that amount, and appropriated the money to his 
own use, but afterwards advanced 190/. to the defendant, taking from 
liira a mortgage to a third person ; and it was held that the plaintiff 
had no cause of action against the defendant even to the extent of 
100/. ; Fainter v. Ahil, 33 X. 7. {Ex.) 60 ; 2 II. C. 113. Money 
of a customer at a banker’s is money lent, and if left for six 
years without acknowledgment, the right to recover it may be barred ; 
Fott V. (Jlegg, 16 M- 5 W. 321. If notes are left by the customer, 
and the banker gives a receipt for the amount as cash, and the notes 
turn out to be worthless, the customer cannot claim credit for the 
amount as money lent, or had and received, unless the banker has 
bought the notes, or committed laches ; Timmins v. Oihbins, 18 Q. X. 
722. 


ACTION FOR MONEY HAD AND RECEIVED. 

In an action for money had and received, and issue joined on a 
general plea, the plaintiff must prove the receipt of the money by 
the defendant ana his own title to recover it as received for him. 
The proper plea to put the plaintiff on such proof, is the plea 
nunquam inaebitatm, and not, as formerly, non-assumpsit. By the 
Fleshing Rules, Hil. 1853, this plea operates as a denial both of the 
receipt, and of the existence of those facts whioh make it a receipt to 
the plaintiff’s use. 

The general rule that this action is an equitable action*, and lies 
when the defendant ^4s obliged by the ties of natural justice and 
eauity to refund the money,” as laid down by Lord Mansfield in 
Moses y. Macferlan, 2 Bur. 1012, and repeatea in later oases, has 
been found too vague, and cannot safely be applied as a guide to the 

A 
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use of this oouxit. The following oases will show the conditions 
ueoessary to sustain it : — 

Receipt of money.'] The plaintiff must prove that money has been 
reoeived ; and therefore an action for money had and received will 
not lie to recover etock ; Nightingal v, Devisme^ 5 Rurr. 2689. jSee 
ante^ p. *332. And it has been l&eld that it will not lie against a 
finder of bank-notes, to recover their value ; Noyes v. Price ^ MS. 
Select Ca. 242 ; Chitty on Bills^ 524, 9th ed. ; unless it can be shown that 
thejr have been cashed, or circumstances justify the presumption ; 
Chitty y ubisup.^ citing Longchamp v. Kenny ^ 1 Dong. 138. And the 
value even of provincial notes, if received as money ^ may be recovered 
in this action ; Pickard v. Bankes^ 13 East^ 20 ; Fox v. Cutworthy 
cited 4 Bing. 179. The principle of the cases is, that, if a thing be 
received as money, it mav bo treated and recovered as such; per 
Best, C. J., Sprati v. Hobhouse^ 4 Bing. 179. Where a sheriff seized 

f oods in execution at the suit and by order of A., who took them by 
ill of sale for 256/., and the debtor’s assignees afterwards recovered 
their value from the sheriff, it was held that, though no money passed 
as between the sheriff and A., the sheriff might recover from A. 256/. 
as money had and received, and that the return oi fieri feci was no 
estoppel against setting up the right of the assignees ; Standish v. 
Ross^ 3 Fx. 621. And money allowed in aocount, under circumstances 
which would have entitled the party allowing it to recover it back if 
he had actually paid it, may bo treated as paid, and may be recovered 
in this form of action ; Gingell v. PnrkinSy 4 Fx. 720. The last 
two cases, however, seem to bo at variance witlx Lee v. Merrctty 8 
B. 820. The purchaser of an estate agreed with the vendor, after 
conveyance, to give up his claim to a moiety of the expenses in con- 
sideration of the vendor paying some other charges. Held that the 
vendee’s attorney, who had agreed to charge the vendee nothing if 
the vendor refused to pay his share, might recover the amount set 
off, as money had and received by the vendee to his use ; Noy v. 
ReynoldSy 1 Ad. F. 159. If an agent refuses to account for goods 
delivered to him for sale, it shall be presumed, after a reasonable 
time, that he has sold them and received the proceeds in money; 
Hunter v. Welsh ^ 1 Stark. 224. Where goods are given to an 
agent for a particular purpose, as to sell them, there is an implied 

} >romi86 to aocount for the proceeds, in respect of which this action 
ies, though an action of account may sometimes be a concurrent 
remedy ; TFi/A;»« v. Wilkin^ 1 Salk. 9. 

The plaintiff must give evidence of some particular sum ; otherwise 
he will be nonsuited : Harvey v. Archboldy 3 B. C. 626 ; 
nasconi r. Anderson, Mood. M. 183. 

Receipt by the defendant for the plaintiff.] The plaintiff must 
prove that it was his money which the defendant reoeived ; Scarfe v. 
Hallifdx, 1 M. Sr W. 288. Or that the money has been reoeived 
to his {the plaintiffs) use by the defendant ; Kelly v. Curzon, 4 Ad. 
^ E. 622. The mere bearer of money from one person to another 
cannot l^e sued; Coles v. Wright, 4 Taunt. 198. And a mere agent 
who has paid money over pursuant to the directions of the p^ty 
depositiiig it with him, and without notice of the plaintiff’s title, 
cannot be sued ; Horsfall v. Handley, 8 ^Taunt. 136 ; but merely 
passing it in account, without new credit given, is not such a pay- 
nent ; JBuUer y . Harrison, Cowp. 566 ; and until there has a 
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olxange of oircumstanoes by his having paid over the money to his 
principal, or done something equivalent to it, he remains liable to the 
true owner ; Cox v. Prentice^ 3 3f. ^ S» 344. So if he pays it over 
after notice that the right to it is disputed ; Edwards v. Iloddmg^ 5 
Taunts 815. An auctioneer is the agent of both parties, and a 
deposit on a sale |hat goes off may be recovered from him personally ; 
But if the deposit money is paid to the vendor’s solicitor, wno receives 
it as such, the action by vendee should be brought against the vendor 
and not the solicitor; Bamford v. ShuitUworth^ 11 Ad, E, 926. 
Where money in litigation between two parties lias by consent been 

E aid over to a stakeholder in trust for the party entitled, it can only 
6 recovered from the stakeholder, and not from the original debtor ; 
Ker v. Oshornej 9 East^ 378. 

In general an agent must account to his principal, and cannot set 
up they?/s tertii to an action brought by the principal ; Nicholson v, 
KnotcleSy 6 Mad, 47 ; Crosskey v. Mills^X Cl, 3/., <5* -K* ; White v. 

Bartleiiy 9 Biny, 378. Thus if the master of a ship employs B. to sell 
a ship on an occasion that justihes the sale (as in case of irreparable 
damage on a voyage), the owner of the ship cannot sue B* for the 
proceeds after he has paid them over to the master ; nor even, %ii 
semhle^ before such payment over; Ireland v. Thomson^ 4 C. B, 
149,^171. Where an agent receives money to pay over to a third 
person, although he assent to hold it for that purpose, he continues 
to be accountable to his principal alone until he has entered into 
some binding engagement with that third person to hold the money 
to his use ; and not until then will he be liable to the third person in 
an action for money had and received ; Baron v. Ilushand^ 4 B* 
Ad, 611 ; WilUams y, Everett^ 14 East^ 582; Wedlake v. llurley^ 
1 61 J, 83 ; Scott v. Porcher^ 3 Mer, 052 ; Brind y, llampshirCf 
1 M, vS* IF, 3(»5. The holder of a bill cannot sue the acceptor’s 
banker for money had and received, though the acceptor has put 
funds into his hands for x>ayment of the bill ; Moore v. Bushell^ 27 
X. J, {Ex,) 3. But if A. sends money to B. to discharge a debt 
owing from A. to C., and B. assents to hold the money for that pur- 
pose, and allows C, to he told this^ C. can maintain an action against 
11. for money had and received ; Billy y, HaySy 5 Ad, ^ E, 548. 
See Noble v. The National Discount Co,^ 6 II, ^ N, 225. 

A receipt signed by an agent for his principal, is not per se evi- 
dence to support an action for money had and received against the 
agent; Eddeny, Bead^ 3 Camp, 339. So where an attorney’s clerk, 
B., in the absence of his master, J., received money due to the 
plaintiff, one of his master’s clients, and gave a receipt, B. for J.” 
and, his master never returning, the clerk refused to pay over the 
money to the plaintiff ; it was held that no action lay against the 
clerk, there being no privity between him and the plaintiff, and the 
money being rightfully received on behalf of J., who was accountable 
to the plaintiff for it ; Stephens y, Badcock^ ^ B,^ Ad, 354. But where 
the defendant is a wrongdoer, as where he took money of the plaintiff 
found in the house of a deceased person by direction of the executor 
to whom he paid it over, he is liable, and such payment is no defence ; 
Tuyman v. Hopkitis^ 4 M, Cl* ^ where the defendants bond 

Jide received money from the plaintiff’s wife, but without his assent, 
to keep for her infant child, the plaintiff can recover it ; Cattand v. 
Lloydy 6 M, ^ W, 26. In Stead v. Thornton^ 3 JB. 4’ Ad, 357 
n. : the defendant received money on behalf of the assimee of a 
bankrupt, who was, however, insane at the time, and on ms being 

0 2 
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afterwards removed, and the plaintiff appointed assignee in his stead, 
it was held that the plaintiff could maintain money had and received 
against the defendant, for he was a mere stranger, as he could not be 
the agent of an insane person. 

Where a wife, living separately, had saved part of her allowance, 
and invested it in her maiden name in stock whictyshe sold out and 
gave as a present to her brother just before her death, after her death 
the husband was allowed to recover it ; Messenger v. Clarke 5 Ex^ 
388. So where a married woman received from the trustee of her 
marriage settlement the rents of her separate estate, and deposited 
part with the defendant, it was hold that the husband might recover 
It in this action in his own name and right after her death ; Bird v. 
Peagruin, 13 B. G39. In such a case the monies received ceased 
to be trust monies and became the monies of the husband, recover- 
able without administering to his wife’s estate. 

There is no such privity between the client of a country attorney 
and his London agent as will support an action by the client for 
money had and received against tlie agent for the proceeds of a judg- 
ment recovered in the ordinary course of business ; Robbins v. Fennell^ 
11 Q. ii. 248; Qobh y. Becke, 6 Q. B. 930. Where one of two 
tenants in common receives the whole rents of the property, the co- 
tenant must sue for his moiety in account, and cannot maintain mpney 
had and received ; Thomas v. 'Thomas^ 5 Ex, 28. 

A strict trustee, who receives rents, &o., which he is bound by the 
trust deed to pay over to his cestui que trusty cannot be sued in this 
form of action by the latter for non-nayment over. Therefore, where 
the defendant was a trustee for the plaintiff under a deed assigning all 
debts, &c., in trust for payment of certain creditors, and to repay the 
surplus to the plaintiff, it was held that this action would not lie 
against the defendant so long as the trusts were open ; and that the 
defence was available on the general issue ; Edwards v. BateSy 7 3/. 

G. 590. See also Bartlett v. Bimondy 14 M, IV, 49 ; Pardoe 
V. Price y 16 M, IV, 451. But if he has personally accounted for 
the money by admitting that he has a certain sum due to the cestui 
que trusty which he is ready to pay to his use, and which he has 
accordingly directed his bankers to pay, he becomes liable as for 
money had and received and on an account stated ; Roper v. llollandy 
3 Ad, 4^ E, 99; Howard y, Brownhilly 23 L, J, (Q. B,) 2*6 y per 
Crompton, J , ; and see Edwards v. LowndeSy I E, B, B\y and the 
cases there cited* 

FailurCy or wanty of consideration,’] Where money has been paid 
on a consideration which has wholly failed, it may be recovered in 
this action by the party who has paid it. Thus, if an annuity be 
defective, and the deeds are set aside, the consideration money may 
be thus recovered ; Shove v. Webby 1 1\ R, 732. So if one of several 
securities for the annuity fails ; Scurfield v* Gowlandy 6 East. 241* 
•Bo if an annuity is purchased at a time when the annuitant is in fact 
dead, but neither buyer nor seller know of this at the time, the 
buyer may recover back his money; Strickland v. Turnery 1 Ex. 
208. But where an annuity for A.’s life was regularly paid up to 
the time of A.’s death, but no memorial of the grant of the annuity 
was inrolled, it was held that, although the contract was void, A.’8 
executor could not, on that ground, recover back thd consideration 
money as money had and received; Davis v. Bryany % B. ^ C, 651. 
Where the annuity is set aside, and the grantee brings an action to 
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recover the consideration money, the defendant may, on a plea of 
set-off, deduct the payments made by him within six years in respect 
of the annuity; Miclcs v. Hicks^ 3 16. A 'broker ot A.^s 

request bought railway scrip for him ; before the day of account the 
company converted the scrip into shares and made a call ; held that 
A. was bound to, accept the shares and pay the call, and could hot 
repudiate the contract and recover back the price ; M^Etccn v. Woods, 
11 Q. B. 13. 

If A. sells to B. a bill as a foreign bill of exchange, which turns out 
to be an English bill and unavailable for want of a stamp, B. may 
recover the price in this action, both being ignorant of the defect ; 
but if it had really been a foreign bill with some latent defect 
which made it worthless, B. could not have recovered, unless there 
was a warranty or fraud ; Gompertz v. Bartlett, 2 4r B* 849, So 
if A. sells to B. a bar of brass as gold, B. may recover the price 
though A. was ignorant of the fact ; per Lord Campbell, C. J., /e/.8ol. 
So where the plaintiff bought of defendant a bill, purporting to be 
an acceptance of A. B., but which w^as iu fact forged, he w'us held 
entitled to recover back the money paid, although there was one 
genuine though worthless indorsement; Gurneys ^ Woynerslvy, 4 E. 

2^. 133. Where plaintiff, a stock- broker, sold for defendant foreign 
bonds, which proved to be defective for want of a foreign stamp, and 
the bonds were afterwards returned on that account by the purchaser, 
whereupon plaintiff took them back and reimbursed the purchaser, it 
was held that money had and received was maintainable against the 
defendant for the amount of purchase-money paid over to him by the 
plaintiff ; Young v. Vole, 3 N, C. 724. 

Where a scheme for establishing a tontine was put forth, stating 
that the money subscribed was to be laid out at interest ; and after 
some subscriptions had been paid to the directors in whom the manage- 
ment of the concern was vested, but before any part of the money was 
laid out at interest the directors resolved to abandon the project, it was 
held that each subscriber might, in this action, recover the whole of 
the money advanced by him without any deduction for expenses ; 
NovkelsY. Crosby, 3 B, C. 814, So the money paid for the pur- 
chase of shares in a joint-stock company, may, uiider similar oircum- 
stances, be recovered from the person of whom the shares were 
bought; Kemjyson v. Saunders, 4 Bing. So a de^iosit on s^iares 
in a projected company, subsequently abandoned, may be recovered 
from one of the acting committee; Walstah v. Sjyottmcoodc, 16 
M. 4* W* 601. But the action must be against a party, or one of 
the parties, who received the money or sanctioned the applica- 
tion of it. Payment to the bankers named in a letter of allotment 
*‘to the credit of the company,” of which the defendant is an 
active managing director, is a payment to him ; Moore v. Gar- 
wood, 4 Ex. 681. It is not enough to show that the defendant was 
a provisional committeeman and chairman of the managing com- 
mittee, if he never in fact concurred in their acts, though he may 
have t^en present at a meeting of them, from whose proceedings, 
however, he dissented ; Burnside v. Dayrell, 3 Ex. 224. But 
on a failure of the project, a deposit applied to expenses actually 
incurred, with the plaintiff’s authority, eannot be recovered ; Willey 
V. Parrait, Id. 211. It is otherwise if paid without his authority ; 
Moore v. Garwood, 4 Ex. 681, 690. Where payment of the deposit 
by the plaintiff was made ** subject to the provisions of the sub- 
scriber’s agreement,” and no such agreement was then in existence ; 
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but one was subsequently made which imj^perly authorised naj^ent 
of exj^nses out of the deposits, and which was pot siraea by the 

?daintiff, the plaintiff may recover back the deposit in full on proof of 
Sdlure of the projected company ; for he neither assented, nor could 
be required to assent, to such an agreement ; Ashpitel v. Sercomhe^ 
5 Ex, 147. Inability to establish the company after a reasonable 
lapse of time is evidence of an abandonment of the scheme ; Chaplin 
V. Clarke^ 4 Ex. 403. It is no answer to the action that the plain^ 
tiff signed the parliamentary and subscription contracts, if his signa- 
ture was obtained by suppressing the fact that the scheme had been 
abandoned ; Jarrett v. Kennedy^ 6 C. B. 319 ; p. 346. Where 
the deposit was paid to the credit of certain persons in trust for the 
company, it cannot he recovered from other, though active, members 
of the company; Watson v. Vharlemonty 12 Q, B. 866. Where all, 
or substantially all, of the shares in a cost-book mine are not sub- 
scribed for, and the directors are obliged to relinquish the mine 
for want of funds, the}' are liable to refund to allottees who have 
not authorised the working or other expenditure ; and the deposits 
are recoverable from the directors, though they were, in fact, 
paid to their bankers, who were authorised to receive them, 
and though entered to the credit of some of the directors only; 
Johnson v. Goslett Taff. in error), 27 L. J, {C, P.) 122; 3 
C. 2?., N, S,, 6G9. Tne defendant entrusted his broker to sell his 
shares in a banking company ; and the broker agreed to sell them 
to another broker who had been instructed by the plaintiff to 
buy some shares for him. lloth brokers wore members of the Stock 
Exchange, according to the custom of which tiic names of the princi- 
pals are not mentioned at tlie time of such contract, but are communi- 
cated on the day preceding the day for which the sale is made, the 
parties executing the contract on the last-mentioned day. By tho 
rules of tho company transfers could not be made without the consent 
of tho directors, and seven days’ notice of transfer must be given, but 
in practice these rules are not strictly enforced. No notice had been 
given ; and on tho day for which the sale was made tho defendant’s 
broker obtained a blank form of transfer from tho company, wliich 
the defendant executed three days afterwards. On the following day 
the defendant’s broker delivered the transfer to the plaintiff’s broker. 
On the day following tho company had stopped payment, and the 
plaintiff’s broker refused to accept the transfer or pay the purchase 
money. Tho company never consented to tho transfer, or renewed 
business, and ultimately became bankrupt. The plaintiff directed 
his broker not to pay for tho shares, but in pbedience to the decision 
of the Stock Exohange tho broker paid the money to the defendant’s 
broker, who handed it over to tho defendant. The plaintiff afterwards 
paid the money to his broker, under a threat of le^al proceedings, and 
then sued the defendant for money had and received on the ground 
of failure of consideration; and it was held (by the Excli, Ch. 
affirming Q. B,) that the action did not lie ; Remfry v. Butler^ E. 
B, E, 887. And in a similar case where no previous leave of the 
company had to be obtained, it was held that the plaintiff could not 
recover, ns there was no proof of a total failure of consideration ; 
Stray Y. Russell, 29 L. J. (Q, B,) 115 ; 1 E, E. 888. 

Where a fixed sum has been paid to the parish by the putative 
father of a bastard in discharge of farther liability, and the child 
dies, the unexpended residue may be recovered in this action ; Wat-- 
kins V, Hewlett, 1 B, B, 1, And in Chappell y* Poles, 2 JIJ. ^ W. 
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867| the balance was held recoyerable, though the defendants (the 
overseers who hod received the money) had handed over the money to 
their successors,^ the child having died during the defendants’ 
year of office ; and scmble^ the whole sum paid was money had 
and received to the plaintitf’s use from the time it was so paid ; such 
oontraot being illegal and void ; Ibid, If A* pays B., a gratuitous 
bailee, money to be applied to a particular purjpose, which B« neglects 
to do, A. may recover it back in this form of action ; but semble^ it 
will be otherwise, if B. has lost it by gross negligence ; for this is the 
subject of a special action for such negligence ; 2\trry y, Roberts^ 
3 Ad, E, IIS. So where the plaintiff abandons the purpose for 
which money was deposited with the defendant, he <nay sue for 
money had and received; Baird v. llohertsoHy 1 3f, O, 081. If 
A. gives a letter of credit to B. to apply the proceeds to a specific pur- 
pose, and B. is persuaded by C., who is cognisant of the facts, to lend 
the money to him, and he fails to repay it, A. may sue C. in this form 
of action; Litt v. 3£artmdale^ 18 V. B, 314. 

In cases of foryery,'] Where a party, paying money upon a forged 
instrument, has not been guilty of any want of that caution which, 
in consequence of the character which he tills, he is bound to exer- 
cise, and has not by his conduct allected the rights of any other 
parties to the instrument, ho may in general recover back the money 
as money paid under a mistake. Thus a person, who discounts a 
forged navy bill, may recover back the money as mon^ had and 
received to liis use ; Jones v. Itydc^ 6 Taunt, 488 ; 1 Marsh, 167. 
8o in the case of forged bank-notes; Gibbs, ( 3 . J., C, ^ 
where a banker by mistake paid a bill for the honour of a customer 
whose name was forged, but, discovering the mistake, gave notice 
thereof to tlie holder in time to enable him to give notice of nou« 
payment to the indorsers, it was held that the money was recoverable 
from the holder ; IVilkinson v. Johnson^ 3 B. ^ C, 428 ; and see Gom-^ 
pertz v. Bartlett^ and cases cited, suprd^ p, 341, So where the plain- 
tiffs discounted for tlie defendants a bill of exchange, which the latter 
did not indorse, and the signatures of tho drawer and acceptor (the 
latter of whom kept an account with the x>laintiff8) were forged, it was 
ruled that the defendants were liable to refund the money ; Fuller 
V. Smithy By, 3£ood, 49. 

But where the party jiaying the money ought to have ascertained, 
or is bound to know, that the handwriting is forged ; or where, by his 
•delay in discovering bis mistake, he has deprived the holder of the 
means of resorting to other parties on the bill, he will not be allowed 
to recover. Thus where two bills were drawn upon the x>laintiif, one 
of yrhich he accepted and both of which he paid, and it appeared that 
the handwriting of the drawer was forged, it was held that it was in- 
cumbent upon the plaintiffi to be satisfied that the bill drawn upon him 
was in the drawer’s hand before he accepted or paid it, and that he 
could not recover the amount from the payee ; Price v. Neale y 3 BurVy 
1364 ; 1 W, Bl, 390. So where a banker paid a bill to a bona fide 
holder, which purported to be accepted payable at his house by 
one of his customers, and the forgery of the acceptor’s name was not 
discovered until the end of a week, it was held that the money could 
not be recovered from the holder ; Smith v. Mercery 6 Taunt, 76 ; and 
the banker in such a ease cannot recover, though he gives notice of 
the forgery on the day after be has paid it ; for the holder is entitled 
to know whether it is to be dishonoured on the very day it becomes 
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due ; Cocks y. 3Iastetman^ 9 J?. 4* C. 902. Where a cheque, drawo 
by a customer upon his banker for a sum of money described in the- 
bcKly of the cheque in words and figures, was afterwards altered by 
the nolder, who substituted a larger sum for that mentioned in tho 
cheque in such a manner that no person in the ordinary course of busi- 
ness could observe it, and the banker paid to the holder this larger 
sum, it was held that the banker coukl not charge his customer for 
anything beyond the original sum ; Hall v. Fuller ^ 5 B. <5* C'* 

But where the customer drew a cheque for 50/. and left a space on the 
line before the fifty, and also a space between the £ and the 50, so 
that the person to whom it was delivered was enabled to in- 
sert three hssndred and before the fifty, and the figure 3 between the 
£ and the fiO, it was held that the forgery and payment was from the 
customer’s negligence, and he must bear the loss ; Young v. GrotCy 4 
Bing. 253. The executor of A. recovered from the maker of a note 
purporting to bo payable to A. and B., of whom A. survived B. It 
afterwards appeared that A.’s name had been added by forgery, and 
B.’s executor thereupon sued A.’s executor for money received to 
plaintiff's uso ; held that ho could rot recover, lor it was not money 
paid on a note to which, if genuine, the plaintiff would have been 
entitlod ; Vaughan v, Matthews^ 13 Q, 7/. 187. 

Money paid under ignorance or mistake of facts or of law,'] Money 
paid with a knowledge of all the facts, hut under a mistake of the 
law, cannot in general be recovered back, there being nothing against 
conscience in the other retaining it ; liilbie v. Lumlvijy 2 East^ 4(59 ; 
Brisbane v. Dacres, 5 Ihunt. 143 ; Barber v. Pott^ 4 7/. N. 75y. 
Thus whore the plaintiff has sufiered the defendant to sell some of his 
property under an impression that it had passed to the defendant by a 
deed of assigiiraent, which was, in fact, inoperative, he cannot recover 
the price as money received to his use ; Platt v. Bromage, 24 L. J. 

63. But money paid under a mistake of facts, and which 
the party receiving it has no claim in conscience to retain, is recover- 
able as money paid without consideration ; Bize v. Di'chason, 1 T. It. 
285; Milnes v. Duncan, (5 B, C, 671. And money so paid in 
ignorance may be recovered back although the defendant cannot be 
put in statu quo ; Standish v. Boss^ 3 Ex, 527. Where money was 
paid on aoconnt, and a dispute afterwards occurred between the 
parties and a balance was struck omiUing to notice the sums paid, 
and the plaintiff paid the whole balance, he was permitted to recover 
the sura paid on account, as money paid under a mistake in the hurry 
of bxisiness ; Lucas v. Worswich, XMwid, <^*7/o2».293. And a payment, 
made in bond fide forgetfulness of a fact formerly known to the plain- 
tiff, may be recovered back ; Kelly v, ISolari, 9 3/. W. 54. j^nd 
it is not enough to disentitle the plaintiff that he might have learnt 
the real fact upon inquiry, unless bo has voluntarily waived all in- 
quiry into the truth ; S. C. Thus on the dissolution of partnership 
the plaintiff* agreed to give the defendant 450/. for his share in the 
business, at a certain date ; but if the moiety of the profits of the 
three preceding years should not amount to 1,800/., then the plaintiff 
was to deduct tne deficiency from 450/., and the balance only was to bo 
payable. At the given time the plaintiff investigated the partnership 
accounts, and came to the conclusion that the moiety of profits ex- 
ceeded 1,800/., and he accordingly paid the defendant the whole 450/.. 
Afterwards the plaintiff made a fresh investigation of the accounts, 
and found that ne had made a mistake in his former calculation, and 
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that he would haye been entitled to deduct a considerable sum from 
the 450/. ; held that he could recover from the defendant the sum 
paid in excess ; Townsend v. Crowdy^ 29 L. J. (C. P.) 300 ; 8 C. 

N. S. 477. But money paid with full knowledge of foots by a person 
who might have resisted payment cannot be recovered back. Thus 
where a discharged insolvent, being arrested by one of his scheduled 
creditors, pays the debt, he cannot get it back in this action ; and 
semble^ if he had given a security for it (which would itself be void 
as against the statute), and paid the amount when due, he could not 
have recovered it back ; Viner v. IlawkinSy 23 Z. Z. (ZT.!:.) 38 ; 
9 Bx. 266. Where a mortgagee gave notice of the mortgage to a 
tenant and demanded tho rent, and the tenant chose t^Hpav it to his 
landlord, the mortgagor, on an indemnity which proved to be bad, it 
was held that he could not recover the rent back from his lessor after 
he had been obliged by distress to pay it over again to the mortgagee; 
Higgs v. Scotty 7 C. B. 63. Not will every mistake of fact enab^Le the 
parly to recover money paid in ignorance. Thus where A. conveyed 
to his bankers, by wav of security, all his interest in a supposed devise 
to him, subject to a cliarge on it of a debt duo from A to B., and the 
bankers afterwards voluntarily paid to B. the debt at A.'s request, it 
was held that they could not recover back the money from B. upon 
discovering that tho will had been revoked and tho security was 
worthless. In this case the debt paid was really due to B., and tho 
only mistake of the bankers was in supposing that they lield a good 
security against A. fur the advance ; Aiken v. Shorty 25 Z. J, (ZV.) 
321. Bo where bankers cash a customer’s cheque, and afterwards 
discover that they have no assets of his, they cannot recover the 
money back from the person to whom they paid it ; Chambers v. 
Mtllery 32 Z. .Z (C. P.) 30 ; 13 7/,, S,y 125. Sec further tho 

notes to Marriott v. llampiony 2 Sm. Z. (L 367. Where money had 
been paid to the defendant by the plaintiifs on an insurance on a ship 
clfected by the defendant as the agent of a foreign principal, and 
the defendant, when ettecting tho insurance, had suppressed a 
material fact, which, if known to the plaiutiifs, would huvo enabled 
them to resist the payment, and on discovering tho fact the plaintiffs 
brought an action against the defendant to recover the money ; it was 
held that the defendant, having suppressed tho fact with no inten- 
tion to defraud, and having paid the money over to his principals, or 
settled it in account with them, before demand by the plaintiffs, was 
not liable to refund it; Holland v. liusselly 30 Z. Z, Q. 7/, 308 ; 1 
Z. S. 424 ; affirmed in Ex. Ch. 32 Z. Z. ((/. B.) 297 ; 4 B. iS. 
14 ; Shand v. Granty 15 C. B.y N. S. 324 accord. 

Where an article is sold, which tains out to bo of less value than 
the price given for it, the extra price, if there be no fraud, cannot be 
recotered back ; per Le Blanc, J., Cox v. Prenticcy 3 31. Ijr S. 349. 
But if parties agree to abide by the weighing of any article at any 
particular scales, and, in the weighing, an error, not perceived at the 
time, takes place from an accidental mis -reckoning of some weight^^ 
and the thing is reported of more weight than it really is, and ther 
price is paid thereupon, money had and received is sustainable ; per 
Le Blanc, J», and Lord Eilenborough, C. J., Ibid. In that case a bar 
of silver, having been assayed by a third person, was bought of the 
defendant by the plaintiffi, and paid for according to the assay', but it 
turned out that the assay was wrong, and the bar contained less 
silver; it was held that the plaintiff could recover what he had over>« 
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Though, this action will not lie for the purpose of determining a right 
to an interest in land, Lindon v. Hooper^ Cowp, 414, yet where the 
title is not in issue, it will often lie to recover back payments made 
under misapprehension of title. Thus a tenant who has paid rent to 
his landlord, and has afterwards been ejected by a third person who 
afterwards recovers mesne profits from him for the period during which 
the tenant has paid his rent, may recover the rent so paid from hia 
landlord in an action for money had and received, the landlord not 
having set up any title at the trial of the ejectment ; Newsome v. 
Graham^ 10 1?. vj- C. 234 ; see 1 Freeman^ 470 note (d)^ 2nd ed. So, 
where a tenant continues to pay rent to the defendant in ignorance of 
the failure 0 a life on which his lease depends, he may recover back 
the payments, there being no dispute about title ; Barber v. Brown. 
1 a /?., N. S. 121 ; 26 Z, J. (C. 1\) 21. 

As to money had and received on rescinding a contract, or on breach 
of warranty, see antc^ pp. 156 — 160, 257. 

Money obtained by frauds dnresSy Where money has been 

obtained by fraud, this action lies to recover it back ; and money, 
fraudulently obtained, may be recovered at law, although the defend- 
ant may bo entitled to it as legatee in the ecclesiastical law ; Crocks 
ford y, JVinter^ 1 Camp. 124. After the death of a bankrupt, tenant 
for life, his assignees were allowed to recover, as money had and re- 
ceived, tlio bygone rents from a person who had received them under 
tho Colour of a fraudulent assignment; Pearce v. iJay, cited 2 
Russ. Myl. 124. If A,, by means of a false pretence or a promiso 
or condition which ho docs not fultil, induces B. to give him a 
cheque, and hands it over to C., in fraud of B., but C. takes it 
bona fide for value, and obtains cash for it at B.’s banker’s, B. cannot 
recover the money from 0.; irafson y. Russell^ 31 L. J. (Q, B.) 
304 ; 3 7i. S. 34, Where the defendant, being secretly married 
already, married the plaintiff, and received the rents of her land, 
they wore held recoverable in this form of action ; llasser v. Wallis^ 

1 Salk. 28. Where A, is agent of B. to pay certain securities of B., 
and tho defendant obtains payment from A. by falsely representing 
himself to be tho holder of one of the securities, the action for money 
had and roooived will lie at tho suit of A., or semhle of B. also ; Holt 
v. Elyy 1 E. lu Govett v. Hopgoody Exeter Sp. Assizes, 

1852, cor. Eric, J., the plaintiff*, a lady, imbecile from age and in- 
lirmity, recovered in this form of action a large sum which was 
alleged to have been a gift by her to tho defendant’s wife. The 
nlaintilF, being herself called as a witness, showed her incapacity on 
ner e^caraination, and tho judge left it to the jury to say whether she 
know what she was about when she gave the money. Where the 
defendant fraudulently colluded with J. S., who was insolvent, to 
obtain wines from tho plaintiff', the proceeds on the resale of which 
eventually came into the defendant’s hands in satisfaction of a debt 
due to him from J. S. ; the plaintiff' was held entitled to recover in. 
this action ; Abbotts v. Barry, 2 B. ; 5 B. Moore, 98. 

The promoters of a company advertised a large capital in 120,000 
shares : The plaintiff took an allotment of sixty shares ; notice was 
then published by the promoters that all the shares were allotted ; 
whereupon the plaintiff’ paid a deposit on the shares and signed the 
subscription contract. He afterwards discovered that less than half 
the shares had been, in fact, allotted, and that the company had .no 
funds. Held, that on this evidence of fraud he might recover back 
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his deposit from one of the active promoters ; JVontner v. Shaify^p 
4 C. D. 404. See also Jarreit v. Kennedy^ 6 C. B. 319. cited ante. 
p. 342. If a fraudulent statement, likely to influence the plaintiff, 
IS shown, it need not be shown positively that it did, in fact, in* 
fluence ; and if the statement in a public advertisement can be traced 
to the secretary of a company, and purports to be by order of the 
directors, semh. an express authority to publish it may be presumed ; 
Wontner v. Shair^. supra: and see TFutson v. Charlemont. 12 Q. B. 
S56. But a party who seeks to repudiate shares on the ground of 
fraud must do so while he is in a condition to put both parties in 
statu quo. Ue cannot do so if he has received dividends and has per- 
mitted the company to become incorporated under 19 & jjW Viet, c. 47 ; 
Clarke v. Dickson. 27 L. J.. Q. B. 223, B. B. ^ E. 148 ; Cole v. 
Bishop. E. B, cy E,. 150, n. But he may sue for the fraud, and 
so get damages ; *S. C . ; Clarke v. Dickson. 28 L. J. {C. P.) 225 ; 6 
a P., K. iS. 453 ; see post, Action for deceit. 

So where a man has been obliged involuntarily, and by wrongful 
duress, to pay money, it may be recovered in this action ; as where 
ho has paid an exorbitant sum to redeem his goods from pawn ; 
Astley y. Ileynolds. 2 Sir. 915 ; or wrongful detention ; Ashmole y. 
Wainwriyht. 2 Q. B. 837, PI aintift* being indebted to the defendant 
and others, oflered a composition of flve sliillings in the pound, which 
some of the creditors accepted, but the defendant refused until the 
plaintiff had privately given him 50/., when he executed the deed, 
Some of the other creditors had refused to si^u unless the defendant 
signed, and this he knew ; held that the plaintiff could recover the 
50/. ; Atkinson y. Denhy. 31 L. J. {Ex.) 362 : 7 21. N. [)34. So 
where a party to a reference has been obliged to pay an unreasonable 
charge of tlie arbitrator in order to take up tlie award ; per curiam 
in lie Coombs. 4 P.r. 839, See Itohcrts v. J^iberhardt. 3 C. B.. 
N. S. 482. So where goods, not liable to seizure, are seized by a 
revenue officer, wl\o extorts money to release them; Irmny v. Wilson. 
4 2\ B. 485 ; or a public officer demands aud exacts an excessive fee ; 
Steele v. Williams. 8 Ex, 625 ; as a parish clerk for a search 
in a register ; or a corporation oflicer extorts a fee for granting a 
licence ; Morgan v. aimer. 2 li, C. 729 ; or a sheriff claims 

and receives a larger fee than he is entitled to ; l^ew v, l^arsons. 

2 B. A. 562 ; or a toll-keeper exacts an illegal toll ; Parsons 
y. Blandy. Wighlw, 22 ; or a railway company, bound by their 
special Act to charge rates equally to all, detains the parcels of 
a particular person until he pays an unreasonable charge, in which 
last case the action lies for the excess ; Parker v. Great Western 
Eailway Co.. 7 M, G. 253; Edwards v. the same Company 11 
C. j&.t688 ; Baxendale v. the same Company. 33 X. J. {C\ P.) 197, 
(in Exch. Ch.) ; 16 C. B,. N, S. 137 ; aud this, although part 
of the money was received by the defendants as agents of another 
company and for their use; l*arker v. The Bristol and Exeter 
Bailway Co.. 6 Ex. 702, So if a mortgagee with power of sale 

refuses to stop a sale, unless the mortgagor e]q)6n8es not 

duly chargeable upou him ; Close y. I^hipps. 1 M, G. 686. A 
mortgagee having agreed to assign his security ou payment of prin* 
cipa), interest, and costs, made a claim for costs to which he was not 
entitled, and on bis refusal to execute the assignment on any other 
terms, the assignee, by direction of the mortgagor, paid the sum de- 
manded, under protest ; held, that the mort^gor could recover the 
excess, as paid not under duress in the strict legal sense, but as paid 
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iAToluntarily under undue pressure ; Tracer v. Pendlebury^ 31 Z. tZ 
(C P.) 1. So, if a sherin obtains payment by a wrongful seizure 
under a fi*fa. by a threat of selling the goods, though not liable to the 
execution ; Vah)y v. Manley y 1 C. B. 694 ; or an attorney illegally 
detains deeds till an undue claim is satisfied ; Wakefield y. Mewbony 
6 Q. B. 276 ; Turner v. Deane^ 3 Ex. 836 ; even though he detains 
them as attorney of the third person, who had no right to payment, 
and though he has paid over tne money to his client ; Gates y. Hud- 
Mon^ 6 JSlz.ddO;— in all such cases, this action is maintainable. See 
also Gibbon y. f^bbon^ IZ C. B. 205. And in these cases it makes 
no difference that the defendant, who has obtained the monejr as an 
agent, has handed it over to his principal. See Steele v. Williams^ 

8 Ex. 626, and cases cited, id. 629 : Oates y. Hudson^ supra. Aliter 
— if the agent has received, without fraud, monev paid under a 
mistake of facts, and has paid it over to his principal, or settled it in 
aooount with them ; Holland y. Russell^ 32 L. J. {Q, B.) 297, antCy. 
p# 346 ; Shand v. Oranty 15 C. P., N. S. 324. 

Personal duress will of course avoid a payment made under its in- 
fluence ; and the wrongful detention of the plaintiff’s goods or pro- 
perty for the purpose of obtaining money, will, we have seen above,, 
be ground for reclaiming the money paid under such circumstances ; 
but this is not on the ground of duressy but because the payment is 
involuntary. W'here there is a fair and bond fide agreement to pay 
for redeliver^ of the detained goods, and no undue advantage taken, 
the action will not lie ; for generally mere duress of goods will not • 
avoid a contract or agreement so as to enable a party to recover back 
money paid under it. See Atlee y. Bavkhousoy 3 31. W. 650 ; 
Skeate y. Beaky 1 1 Ad. E. 983. 

A party cannot try a title to land in an action for money paid to 
release goods taken as a distress by a claimant of the land ; Lindon 
V, Hooper y Cotv 2 j. 414. And see the observations of the Court in 
Oingclt v. Pnrkinsy 4 Ex. 725, and cases cited ante, p. 346. Nor can 
the owner of cattle, rightfully distrained damage feasant, recover in 
this action an excessive demand for damage, though paid under pro- 
test ; Gulliver v. Cosens y 1 C. B. 788. So it does not lie by a tenant 
against his landlord for the overplus after sale under a distress ; for 
the proper remedy is an action for not leaving it in the hands of the 
sherifl' or constable ; Yates y. Easticoody 6 Ex, 805 ; Evans v. Wrighty 
2 II. ^ N. 527. Where an action is brought, and the defendant pays 
the demand •‘without prejudice,” he nevertheless cannot afterwards 
recover the money so paid ; Brou n v. M'Kinallyy 1 Esp. 279. Sa 
money recovered by regular legal process, though in fact not due, 
cannot be recovered back in this action ; Marriott v. Hamntony % 

T. JB. 269; Hamlet v. Richardsotiy 9 Bing. 644; even thougll reco- 
vered after judgment by a writ fraudulently issued to levy a sum; 
already paid by the judgment debtor ; De Medina v. Orovcy 10 Q. B. 
162. But where a certificated bankrupt, upon being arrested upon a 
ca. sa. for a debt proveable under the commission, paid the money 
under a protest stating his bankruptcy and certificate, and warning 
the sheriff that he should apply to the Court to have the money 
returned, it was held that this was not such a payment under legal 
process, with knowledge of the facts, as precluded the bankrupt 
from recovering back the money; Payne v. Chapmany 4 Ad. ^ E. 
364, And where defendant, Knowing he had no real claim,, 
arrested the plaintiff, a foreigner, on his arrival from abroad, for 
10|000f.| and, under the compulsion of a colourable legal prooessi ex- 
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torted from him 600/,, as a payment in part of the writ,” the 
Court held that this action was maintainable ; He Cadavaly \\ CoUinef 
4 Ad. ^ E. 8o8. 


Against officer de facto.^ Though a title to land cannot, as we 
have seen, be tried in this form of action, a title to an ofEce or ap- 
pointment is often tried in it. Thus the person entitled may sue a 
usurper of an office for the fees wrongfully received, as in the case of 
the disputed title to a stewardship of an honour or a court baron ; 
Howard v. Woody 2 Lev. 245 ; 1 Ereem, 478, and cases col- 
lected ib. in ed. 1826; or office of clerk of the papers in the King’s 
Bench office ; Woodward v. AstoUy 1 Vent. 296 ; or a rightful 
against* a tortious guardian and socage ; obiter y per Holt, C. J., 
in Lamine v. Horrelly 2 Ld^ Hayin. 1217 ; or the office of 
crier of a court ; Green v. llexcetty I Peahcy N.P. 182 ; or pro- 
thonotary ; Campbell v. Ilewlitty 16 Q. B. 258. And in such actions 
it will be sufficient to show the fees received communibus annia ; 
3Iontagtfe v. Preatony 2 Vent. 170, 171, B. N. P. 76 (e) ; semh. 
Campbell v. Ilewlitty supra. But if there are no accustomed fees 
attached to the office, and the profits are only casual, as in the case 
of a sexton who receives only gratuities for showing a cathedral, 
no such action lies ; Boyter v. Dodsworthy 6 2\ II. 681. The action 
lies against a corporation which has taken and wrongfully detained 
fees belonging to an officer of it ; Hall v. Mayor y of ISwanseay 5 

Q. B. 626 ; and thus the title to the office itself may be tried. 


On waiver of tort.’] We have seen that a taking or detention of 
goods from the plaintiff may be sometimes treated as a sale to the 
wrongdoer ; antey pp. 304-5. Bo a wrongful receipt by the defendant 
of the proceeds of goods wrongfully sold may be treated as a receipt 
to the plaintiirs use by waiving the preceding tortious detention 
of them; Larninc v. Horrelly 2 Ld. Kaym. 1216; Kitchen v. Camp^ 
belly 3 Wih. 304, So where the defendants wrongfully seized money 
of the plaintiff, and paid it to their ioint account at a banker’s, it was 
held that this action lay against noth ; Neaie v. JIardingy 6 Ex. 
349. The right to maintain this action seems in such cases to be 
founded, not on the right to treat a mere tort as a contract, but on 
the right to refrain from suing for the tort, and to estop the wrong- 
doer from setting up his own wrong to defeat the plaintiff’s remeay 
for the proceeds. But if, after a wrongful sale of goods, on a claim by 
the owner the wrongdoer pays over part of the proceeds to him, and 
he accepts it as money paid to his use, the tort is waived, and the 
owner’s only remedy for the residue of the proceeds is by action for 
money had and received; Lythgoe v. VernoHy 5 Jl. ^ N. 180; 29 
L. J. {Ex.) 164. 

Where A. has sued B. fur a tortious conversion of A.’s property, 
and recovered the value by a judgment, he cannot afterwards sue in 
this form for the proceeds of a sale of them by B., which sale was the 
tortious conversion complained of, although they were sold for more 
than the damages assessed and recovered, and although the judgment 
may be unsatisfied ; and it makes no difference that the conversion 
was by B. & C. jointly, and that the former recovery was against C* 
only, and the proceeds of the sale were received by B. only ; Buck* 
land V. Johneony 15 C. B. 145 ; 23 L. J. {C. P.) 204. Such a defence 
willy however, require a special plea. 
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This aotion lies to recover money in the hands of an overseer, 
levied on a oonviotion which has been quashed ; Feltham v. Terry. 
cited 1 21 R. 387. 

In cases of illegal contracts.'^ Where money has been paid in 
pursuance of an illegal contract, it is generally irrecoverable; see 
cases cited 2 8m, L. C\ 457, and Lowry v. Bourdieu^ 2 Doug. 468. 
And there is no distinction in this respect between mala prohihita and 
mala in se ; Aubert v. Maze^ 2 B, P. 371 ; Cannan v. BrycCj 3 
B. A. 179. But in some cases it is recoverable as money had and 
received to the use of the party i^aying it, as in the following cases : 
(See 1 IL BL 65 (n.), 4th ed.)— 

1 . When the contract remains executory ^ though the plaintiff and 
defendant bo in pari delicto ; Tappenden v. liandally 2 B. P. 
467 ; as a deposit upon an illegal wager ; Aubert v. IValshy 3 'Taunt. 
277 ; Busk v. Wahhy 4 'Taunt, 200 ; Varney v. Hickman^ 6 C, B, 
271. The plaintiff, in order to effect the sale of his ship to a foreign 
government, authorised the defendant to bribe the oltioials of tho 
government. Tho defendant accordingly effected a sale for £6,500, 
— £6,006 to be paid to tho plaintiff, and £500 to the officials, as 
he informed tho plaintiff, who assented to the bargaitu The defendant 
received tho whole £6,500 from tho government ; ho paid over the 
£6,000 to the plaintiif, and £300 to the officials, but did not pay 
over the other £200, — held that the plaintiff could maintain an action 
for it ; Bone v. JbJklcsSy 5 //. iV. 925 ; 29 L, J, (PV.) 438, 

2. Tho money is recoverable, though tho contract be executed, if 

the plaintiff be not in pari delicto with the defendant ; Ld. 
Mansfield, C. J. ; Lowry v. BourdieUy 2 Doug, 472. As where 
money is extorted from the x>^Aintiif by the threat of prosecuting 
a penal action against him ; Unwin v. Lvapery 1 M. 747 ; 

Williams v. Jlvdlepy 8 Juisty 378. But money is 7iot recover* 
able whore the cou tract is executed and the plaintiff is m 
delicto with the defendant ; Andree y, Fletelwry 3 2. li, 266 ; 
Thistle wood v. Cracro/ty I M, S. 500; Stokes v. IwiteheHy 
8 2\umt, 492. Wliere the plaintiff has given the defendant a bill to 
aecure to him an undue preference over other creditors of the plaintiff 
and induce him to sign a composition deed, which bill is afterwards 
voluntarily paid by the plaintiff, he cannot recover back tho amount 
as money had and received: JVilsofi v. Pay, 10 Ad, cy D, 82. So 
where tho plaintiif has paid money to compromise a prosecution for 
disobeying an order of sessions, which he afterwards finds to be 
irregular and void, he cannot recover back his money ; Goodall v. 
LowndeSy 6 Q, B, 464. 

3. Money is recoverable from a stakeholder in whose hands it has 
been deposited upon an illegal consideration, though executed by the 
happening of the event upon which a wager is made ; provided the 
money has not been paid over by the stakeholder to the other party, 
or was paid over after notice to the ooutrary ; Cotton v. 'Thurlandy 
5 T, R, 406 ; Bate v. Cartwrighty 7 iVice, 640 ; Hastelow v. 
Tacksony 8 P. 4* C. 221 ; Hodson v. Terr illy 1 C, 4* H, 797. 
By the 8 & 9 Viet. o. 109, s. 18, all wagering contracts are 
made null and void; and no suit can be maintained at law or 
equity for recovering any sum alleged to have been won upon 
any wager, or which shall have been deposited in the hands of any 
person to abide the event of any wager. But if before the event, 
the party depositing the sum staked claims it back firom the 
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stakeholder, he can maintain money had and received against him * 
Varney v. Hickman, 17 X. X. (C. P.) 102 •, 6 C, Ji. 271. Where* 
however, money is deposited, though by only two persons, as a 
wager upon a lawful game or race in which they themselves are en- 
gaged, this comes within the proviso in sect. 18, as “ a sum of mouev 
to be awarded to the winner of a lawful game,” and cannot be 
recovered from the stakeholder as money deposited on a void con- 
tract ; Batty V. Marriott, 17 X. J. (C. P.) 215 ; 0 C. B. 818. 


On transfer of debt by and between three parties.1 Where A. was 
indebted to 13., and 13, to C., and B. gave an order to A. to pay C. 
the sum due from A. to Ih, and the order was assented to by A., on 
the securitjy of which C. lent 11. a further sum; it was held that, on 

A. ’s refusal to pay, C. might maintain an action for money had and 
received against him ; Israel v. Douylas, 1 II. Bl. 239 ; Wilson v. 
Cotipland, 5 B. «§!■ A. 228; Walker v. Itustron, 9 M. ^ W. 4\1, 
It seems, however, that the agreement must bo such that the debt 
due from B. to C. is thereby extinguished ; Cuxon v. Chadley, 3 B. 
4" C. 591; Liversidye v. BroadboU ; Wharton v. Walker, infra. 
And the debt transferred must also bo itself a demand for money 
had and received ; S. VC. Where A., being indebted to B., gave 
him an order upon C., his (A.’s) tenant, to pay the amount out of the 
next rent that would become due, and B. sent the order to C., but had 
not any direct communication with him upon the subject, and at the 
next rent-day C. produced the order to A., and promised him to pay 
the amount to B., and, upon receivirfg the diilerenoe between that 
and the whole rent, A. gave a receipt for the whole, — it was held that 

B. could not recover the amount of the order from C., either in an 

action for money had and received, or upon an account staled • 
Wharton v. Walker, 4 B. 4 C*. 1«3 ; seo the principle of the o n sea 
discussed in Liversidye v. Broadbent, •} II. 4 N. 603 ; 28 X. J. 
{Bx.) 332. So where an overseer stopped part of a pauper’s al- 
lowance, and engaged to pay it to the pauper’s landlord for his rent 
in pursuance of an understanding between the three, it was held that 
the landlord could not maintain money had and received against the 
overseer ; Blackledye v. Harman, 1 Mood. 4 Bob. 344. Where by 
the consent of all parties, the defendant is to pay to the plaintiff a 
debt due from defendant to A., who is the plaintiff’s debtor, it lies 
on the plaintiff to show that there was, at the time of the agr^ment 
an ascertained debt due from defendant to A. ; Fuirlie v. Denton H 
B. 4 C'. 395. ' ® 


In case of partnershij).^ One partner cannot sue his co-partner 
for his share of the profits as long as the partnership is undissolved 
and accounts unsettled ; therefore where two persons agree to divide 
the profits of an agency between them, and one of them receives 
on account of such agency, a certain sum of money, the other cannot 
maintain this action for a moiety, it being a partnership transaction 
and.there being no account settled ; Bovill v. Hammond, ^ B. & C, 
149, A transaction between partners may, however, by agreement* 
or a separate security, be so separated from the partnersMp affkira’ 
though arising out of them, as to form the subjectof an action br 
against another. Such an action involves no general account ^ aJ 
Jackson v. Stopherd, 2 C, 4 M. 361 ; Coffee v. Brian, 3 Bsm 64^ 
Pearson v. Skelton, 1 itf. 4 50^ ! also cases ante, p. 334 ^-#/ ’ 

for money paid, avA post, p, 357, Action on account stated, ' 
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Defence A The a^ent of a party to an illegal contraoti who receives 
money paid under it to the use of his priucipah cannot set up the 
iUegwty of the transaction to an action brought against him by his 
jmnoipal ; Tenant v* Elliott^ 1 JJ, 4 P. 3 ; Farmer v. Ruaeell^ id. 296. 
But it is otherwise where the receipt itself is illegal, and the agent is 
therefore also particepa criminia : McGregor v. Lowe^ JRy. ^ Mood. 
57 ; per Crompton^ J., in Nicholaon v. Gooch^ 5 E. ij* B. 1016. 

The defence of illegality cannot he set up under non-assumpsit, or 
other general denial; martm v. Smithy 4 N. C. 436; see imsty 
Defence in actions 07i simjde contracts. 


ACTION FOR INTEREST. 


Where interest is recoverable b^' law, it is either claimed in a 
special count on an agreement, — or given by way of damages by the 
jury, though not demanded in the declaration, — or it is the subject of 
a separate indebitatus count for interest, which last form has been 
commonly adopted where the principal sum only is recoverable under 
another count. Thus, as interest is not generally recoverable, at 
common law, on counts for goods sold, money lent or paid ; Walker 
V. Constable^ 1 B. 7\ 306; Fruhling y. Schroeder^ 2 N. C. 11 ; 
it is usual, if interest be due to all, to demand it in a separate count. 
Oibbs, C. J., in 3fnbvrleg v. Itobins^ 6 Taunt. 625, thought that a 
separate count was not necessary to enable the jury to give interest 
by way of damogo even on a count to recover a deposit paid on a sale ; 
and in cases within the btatiite 3 & 4 W. 4, c. 42, the count seems 
to bo superfluous, for the jury may give interest on any issue in such 
cases. See also Edwards v. Great JVestern Bailwag Co.^ 11 C. B. 
588 ; 21 L, J. {C. P.) 72. A count for interest is not supported by 
proof that the defendant, a widow, promised the plaintiff to pay 
interest on a debt of her husband, if the plaintiff forbore to ** pro- 
ceed against her ’’ for payment of the debt ; for the debt was not her 
debt ; Fetch v. Z vo«, 9 Q. B. 147. # 

Under this head, the subject of interest will be noticed generally^ 
and without referenco to an indebitatus count. 

Interest, when recoverable, is to be calculated down to the time of 
Anal judgment ; Bohinsdn y. Bland ^ 2 Burr. 1085-8. 

TVhen due at common law.l The principle upon which interest is 
claimed at common law is, that it is matter of contract, express or 
implied, between the parties. It is now established as a general 
principle, that interest is allowed by law only upon mercantile securi- 
ties ; or in those cases where there has been an express promise to 
pay interest ; or where such promise is to be implira from the usage 
of trade, or other circumstances ;** Abbott, C.J., Higgins v, Sar* 
gent^ 2 B» ^ C. 349 ; Page v. Ketcman^ 9 B. ^ C* 381 ; Bhodes v. 
BhodeSf Johns. 053; 29 L. J. (CA.) 418; notwithstandiim many 
older cases at variance with the rule as above stated. See Foster v. 

6 Bing. 714; Arnott v. Bedfern, 3 Bing. 359; Pinhorn v. 
IWckington, 3 Qiwip. 468 ; Swnford y. Burn, Qow, That there 
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may be a usage to pay a certain interest on the settled balanoe of a 
merchant’s account^ see Orme v. Gallowatf^ 23 i. 118; 

9 Ex. 644. In an action on an undertaking to let judgment go by 
default in a suit for a mortgage debt, and to pay principal and 
interest, in consideration of staying execution for a certain time, it 
was held that the jury might give interest by way of damages down 
to the date of the verdict for breach of the agreement by non-pay- 
ment ; and this without the aid of stat, 3 & 4 W. 4, o. 42 ; Harper 
V. Williams^ 4 Q. B. 219. 

The following cases in which interest was not allowed, must now 
be taken as subject to the statute hereafter mentioned. 

It has been held that interest cannot, at common law, be recovered 
on money received to the use of another ; De Ilavilland y. Bower ^ 
hank^ 1 Camp. 50 ; though the money was obtained by fraud ; CVocA:- 
ford V. Winter^ 1 Camp. 129 ; nor for money lent, to be repaid 
either upon demand or at a given time ; Calton v. Bragg^ 15 Eaet^ 
223 ; Higgins v. iSargcnt^ 2 B. C. 351 > nor where the borrower 
by a written instrument promised to repay it at a certain time ; Page 
V. Newman^ 9 B. J nor on money paid ; Carr v. Edwards^ 

3 Starky 132 ; nor on money due for work and labour ; Trelawney v. 
ThomaSy 1 H. Bl. 303 ; nor on money duo for goods sold and 
delivered to be paid for on a certain day ; Gordon v. Sioany 12 East^ 
419; 2 Camp. 429 («.) ; nor upon a policy of insurance; 
Kingston v. M^Inioahy 1 Camp. 518 ; nor upon a policy of insurance 
on a life, where the money wan payable six months after proof of the 
death ; Higgins v. Sargent y 2 B. C. 348 ; nor on a single bond ; 
Hogan v. Pagcy 1 B. cV P. 337 ; nor on rent ; Tindal, C. J,, 
Poster V. WestoHy G Bing. 714; nor on an instrument “to pay 
1500/. to bo delivered in goods by three payments of 500/. each, at 
three, five, and seven months;” Foster v. If^estony G Bing* 709. An 
auctioneer employed to sell an estate, who receives a deposit from the 
purchaser, is a stakeholder liable to be called upon to pay the money 
at any time ; and, therefore, although ho may make interest by it, 
he is not liable to pay interest to the vendor on the completion of the 
contract ; Harington v. Hoggarty 1 B. Ad. 577. So of an agent or 
banker w’ho holds money payable at a moment’s notice ; see cases 
cited by Parke, J., S. C. 

Interest in the case of^mercantile instruments.'] The mercantile 
instruments which liave always been held to carry interest, whether 
mentioned or not, are bills of exchange and promissory notes. Where 
the bill or note is expressly made payable with interest, it is payable 
from the date ; Itichards v. BichardSy 2 B. ^ Ad. 447 ; Boffey v. 
Grcenwelly \0 Ad. ^ E. 222 ; and where interest is made payable 
at a certain rate, the jury’ may give interest at the same rate 
against the ^rawer from the time of being due ; Keene v. Keene, 
27 L. J, (C, P.) 88 ; 3 C. B.y N. S. 144. If the instrument is silent 
about interest, it is payable only froln the time when the instrument 
becomes due. Upon a bill or note payable on demand generally, 
not specifying interest, interest is given from the time of the 
demand proved; Blaney v. llendrtcksy 2 TV. Bl. 761. And 
when no demand is proved, from the issuing of the writ; Pierce 
V. Fothergilly 2 N. C. 167. Against the drawer of a bill not 
mentioning interest, interest is onlv recoverable from the time of 
his TOceiving notice of dishonour ; Walker v. BarneSy 6 TaunU 240 ; 

1 Marsh. 36. It has, however, ^een said that, in an action on a bill 
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not bearmg interest on its face, interest is in the nature of damages, 
and the jury may allow it, or may disallow it in case the delay of 
payment has been occasioned by the default of the holder ; per Bayley, 
J.; Cameron v. Smithy 2 Ji. ^ A. 308. But though the jury 
are to decide whether interest is to be allowed, and what is the interest 
ourrent at any particular place, it is a question of law what rate of 
interest is to be allowed on such a bill ; therefore where the ji^y gave 
the indorsee of a bill interest at 6 per cent, in an action against the 
drawer on non-acceptance, and the interest at the place where it was^ 
drawn was found to bo 25 per cent., it was held that the plaintiff 
was entitled by law to the higher rate ; Gibbs v. Fremont^ 9 -Elr. 
25 ; 22 X. •/. (^x.) 302. The indorsee of a bill may sue the accentor 
for interest, although ho has token another bill from the defendant 
for the amount of the first, which has been duly paid ; Lumley v. 
Musgrave^ 4 N, C. 9. 

When goods are sold to be paid for by bill, interest /rom the time 
when the bill would, if given, have become duo may bo recovered as 

{ »art of the price in indebitatus assumpsit for goods sold and do- 
ivered ; Farr v. Ward^ 3 M. tV W, 25 ; Davis v. Smyth^ 8 M. fl\ 
399, 

Where interest was payable on money had and received in conse- 
ouenee of a speoifio agreeme nt, it was held (bef<»re the statute 3 tSf* 4 
If. 4, c, 42) that the plaintilf might recover the interest on an indvbi^ 
tatm count for interest without declaring on the special agreement ; 
Hicks v, Marcco^ 5 C. cy *198. 

Interest hnplied*\ A promise to nay interest may bo implied from 
tho acts of the parties. Thus wdioro a former balance has been 
settled upon an allowance of interest in a bunker^s book, it is an 
admission by the party of a contract to pay interest on the sums ad- 
vanced to him by tho banker ; ValUm v. Jirayijy 15 Easf^ 223. But 
whore tho defendant undertook to transfer to plaintiff’s account a sum 
duo from defendant to A., plaintiff canuot recover interest on it merely 
because interest was allowed in the usual course of dealing between 
defendant and A.; Fruhliny v. Schroeder^ 2 jV, C'. 77, 

Compound interest is not generally allowed unless the parties have 
oxpressly or impliedly eontraetod to pay it, or there bo a custom; 
Fert/tssson v. Fyft'ey 8 (//. cV Fin. 121. Fa’OU where tho defendant 
oontraoted to pay monov by certain instalments, and also interest on 
«aoh iustolment from the clay appointed for payment, and to secure 
payment of suoh interest by his bond, it was held tiiat, on default of 
payment, a jury was not bound, either at common law or under 
atat. 3^4 \V. 4, o. 42, s. 28, to award interest upon suoh interest ; 
Attwood V, Taylor^ 1 M, iy O. 279. Where the plaintiffs had acted 
as agents for the defendant, and advanced moneys, and af the close 
of eaoh account (which was delivered annually) had chafed interest, 
and at eaoh rest had added the interest of the preceding year to the 
principal, Lord EUenborough held that the accounts, which had not 
been objected to for a number of years, afforded evidence of a pro- 
mise to pay interest in this manner ; Bruce v. Hunter ^ 3 Camp, 467. 
But where compound interest is so charged, it must appear that the 
debtor knew tnat the practice was to make such rests; Moore v. 
Votighton^ 1 487 ; and see v. Pinner^ 2 Camp, 486 (n.). 

Interest by etatute,^ By sect. 28 of 3 & 4 W* 4, o. 42, upon all 
debts or sums csrtain payable at a oqytain time or otherwise, the jury 
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on the trial of any issue, or any inquisition of damagpes, may, if they 
shall think fit, allow interest to the creditor at a rate not exceeding 
the current rate of interest, from the time when such debts or sums 
certain were payable, if such debts or sums be payable by yirtue of 
some written instrument at a certain time ; or if payable otherwise, 
then from the time when demand of payment shall have been made 
in writing, so as such demand shall give notice to the debtor timt 
interest will be claimed from the date of such demand until the term 
of payment ; provided that interest shall be payable in all cases in 
which it is now payable by law. 

And by section 29, it is enacted that the ju^ on the trial of afty 
issuef or on any inquisition of damages, may, it they shall think lit, 
give damages in the nature of interest over and above the value of 
the goods at the time of the conversion or seizure in all actions of 
trover or tresjjass do bouts asjwrtatis^ and over and above the money 
recoverable in all actions on policies of assurance made after the pass- 
ing of the act. 

Money claimed on a special agreement in writing to let judgment 
go by default in an action against a mortgagor for princip^ and 
interest, and to pay the amount of debt and costs on a named day, if 
certain securities were then ready, is not a debt certain payaWe at a 
time certain within the above act ; semh. Harper v. 71' illiams^ 4 
Q, B. 219. The deposit paid on a consideration that has failed may 
bo recovered back with interest on a previous demand of interest made 
under it; Mowatt v. Londeshorougn^ 4 H, B. 1 ; claiming interest 
from an earlier date than the date of the demand will not vitiate 
it, C. So interest may be recovered on an over-payment made by 
a person to obtain his goods from a carrier, on which an illegal charge 
has been made, if {luo demand be made under the statute; Edwards 
v. Great Western liatlwag (Jo^^ 11 C\B. 588; 21 L. J. (6'. i\) 72. 

I3y 17 & 18 Viet. c. 90, all acts or parts of acts of xiarliameut men- 
tioned iu the schedule, and ‘‘all existing law^s against usury,’* are 
repealed, except as to rights, remedies, apd liabilities for acts pre- 
viously done. Jly sect. 3, where interest is now (August 10, 1854J 
payable on any contract, express, or implied, for payment of the legal 
or current rate of interest, or where interest is “now*' payable by 
any rule of law, the same rate shall be recoverable as if the act had 
not passed, liy sect. 4, nothing is to aliect the law relating to pawn- 
brokers. Among the repealed acts are those relating to the enrol- 
ment of annuities, and the temporary exemptions of bills and notes 
from the usury laws. 


ACTION ON AN ACCOUNT STATED. 

To recover upon a count on an account stated the plaintiff must 
prove an absolute acknowledgment by the defendant of the plaintiffs 
claim. A qualified acknowledgment is not sufiicient, as, ** I would 
have paid you, if you had not done so aiftl so ; ” Evans v. Verity^ 

4r Mood. 239. ^ And an offer of a sum certain on demand of a 
larger is not evidence on the account stated; Wayman v. Hilliard^ 4 
Moore 4* P. 729 ; 7 Bing. 101. An entry in a bankrupt’s exami- 
nation of a certain sum being due to A., is evidence of an 
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account stated between them ; Eicke v. Nokes^ 1 M* ^ Jtoh, 359. 
An oral admission of a debt due for goods sold is evidence of an 
account stated, though the agreement for the sale was in writing ; 
Newhall V# HoU^ 6 3/, ^ W, 062. An agreement by a member of 
a comjpany, on behalf of the company, to pay the plaintiffs bill in 
eonsicleration of withdrawing an attachment ag^ainst the company's 
funds, is evidence of an account stated in an action against the mem- 
ber as one of the company, though the defendant became a member 
after the debt was incurred ; Barker v. Birt^ 10 3/. ^ TF. 61. The 
company in this case seems to have been an unincoroorated company 
or trading partnership. Where a party, examined before commis- 
sioners of bankrupt, admitted that ho had received a sum on account 
of the bankrupt after an act of bankruptcy, but not that it was a sub- 
sisting debt; hold that this w’ould not support a count on an account 
stated with the assignees ; Tucker v. Barrow^ 1 B, tji" C, 623. 

A promissory note given in 1844 by the defendant for a sum 
descrioed as interest on a note for 117f. dated 1838, is evidence on an 
account stated of a subsisting debt of 117/. due in 1844 ; Berry w 
Slade, 8 Q. B, 115. An I. O. U. is evidence of an account stated 
with the person wlio produces it, though not named in it, and if 
another person was meant, the defendant must prove this ; FeseU’- 
mayer v. Adcock, 16 M. W. 449. Ihit it may be shown, under 
the general issue, that it was given on a consideration that has failed ; 
as for part of a deposit on a sale which has gone oft* for want of title ; 
WiUon V. Wilson, 14 C, li. (516 ; and see Berry v. Storey, in C. P. 
2 Com. Law Jt. 815. Where an J. O. U. was given for a stipulated 
premium extra the consideration speciiied in an apprentice llccd, 
which was ^therefore void by 8 Ann. c. 9, yet the master may recover 
the money under an account stated, the boy having, in fact, served 
out his full term ; Westlake v. Adams, 5 t\ B,, N. S. 248 ; 27 i. J”. 
271. An account stated may be maintained on a parol agreement 
of what the balance between tho parties is, though one of the items 
be the price of laud sold under a parol agreement, whether the state- 
ment bo after tho land has changed hands ; Cocking v. Ward, 1 C. B. 
858 ; er before, if it be shewn to have subsequently come into the 
defendant's i) 08 se 88 ion ; Laycock v. Pickles, 33 L. .7. (Q. B.) 43; 
4 B.^ ^ S., 497 ; which oases see ante, p. 165. But there must be an 
admission of a debt duo in order to support an account stated, there- 
fore when tho defendant verbally agreed to purchase a lease of the 
plaintiff, and gave as dcpv*sit an I. O. U. for 25/., and afterwards 
refused to complete the purchase ; it was held that the I. O. U., taken 
with the oiroumstanoes under which it w^as given, was no evidence of 
an account stated ; Lemere v. Elliott, 6 IL 5' A". 656 ; 30 L. J. (Ex.) 
350. 

In an notion by the plaintiff as executrix, where the defendant, on 
being applied to by her for the payment of interest, stated that he 
would bring her some, it was held that, though this was an admission 
that something was due, still, as the nature of the debt did not ap- 
pear, nor whether it was due to the plaintiff as executrix, or in her 
own right, nor that it was one for which assumpi&it would lie, the 
j^aintiff was not entitled to recover even nominal damages ; Oreen v. 
xlartes, 4 P. ^ C. 235 ; aniVsee Teal v. Auty, 2 B. ^B. 101. And 
generallv au account is not stated unless some specilio sum is agreed 
upon ; t^refore a letter a^ing the plaintiff to hold the defendant’s 
cheque till Monday, when I will send the amount,” the amount of 
the cheque being unknown, will not support this count ; Lam v* Eill, 
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18 Q. B. 262. If it appears that the aocount ia stated of a debt due 
from a third person to the plaintiff, which defendant promised to pay 
without any consideration, this is a defence on the general issue ; 
Breach v. French^ 2 Jlf. 4’ So wliere the defendant gave a 

writtei^romise to pay a debt due from her deceased husband to the 
plaintiff’s deceased husband with interest, this was held no evidence 
on a common count for interest, or on an aocount stated ; for the debt 
was not due from the defendant ; Fetch v. Zyo;*, 9 Q. B. 147. A 
promissory note was found among the testator’s papers, upon which 
the executors promised to pay it, but it afterwards appeared that it 
was intended as a legacy, and was^ not in payment of a debt: held not 
evidence of an account stated with the payee ; Gou^h v. Findon, 7 
Fx. 48, A written guarantee by one of several partners without 
the authority of the others, and a letter written by their clerk ex- 
plaining it, also without the authority of all, are not evidence of an 
account stated by the firm ; Brettel v. Williams^ 4 Bx. 623. It is 
sufficient to prove the account stated without giving evidence of the 
several items constituting the account ; Bartlett v. 1 T. li. 

42 (n.) ; and proof of the admission of a single item ia sufficient ; 
Highmore v. Primrose^ 6 M, <§• S. 65. 

Where a partnership has been dissolved and a balance struck, it 
may be recovered under this count even as between partners : Foster 
V. AUanson^ 2 T. B. 479 ; Brier ly v. Cripps, 1 C. ^ P. 709 ; 
Wilson V. Cutting f 10 Bing. 436 ; and the action is then maintain- 
able without any express promise to pay; Wrag v. Milestone^ 5 M. 
iS)* W. 21. But it will only lie on a final balance of the partnership 
accounts, and not during the continuance of the partnership ; ZVo- 
niont v. Couplandy 2 Bing. 170 ; Goddard v. Hodges^ 1 C. ^ M. 37 ; 
Carr v. Smith, 5 Q. B. 128 ; ante, p. 351. If an account is stated 
of the balance due on a deed or bond, this action will not lie, for 
it continues to be a specialty debt; Middlediich v. Flits, 2 Fx. 
623. 

The plaintiff may recover, though the account was, in fact, stated 
by the defendant with the plaintiff’s wife ; but not on an account 
stated by the wife of the defendant ; Styart v. Bowland, B. N. P. 
129 ; unless she is proved to be the defendant’s agent an the trans- 
action. An acknowledgment in a casual conversation with a stranger, 
not shown to be the agent of the plaintiff, is not sufficient; 
Breckon v. Smith, \ Ad. F. 488. Where there were accounts 
between A. and B., and C. became a partner with B., and dealings 
continued between the partners and A., who afterwards settled an 
account with B. and C., wherein was included the money due from 
A. to B. alone, Lord Kenyon held that the whole might be given in 
evidence in an action by B. and C. as on an account stated ; Moore v. 
Hill, Peake Ev. 253, 5th ed.; see Gough v. Davies, 4 Price, 214 ; 
David V. Ellice, 6 B. 4* 1^6. The debt on which the accoant is 

founded may be an equitable one ; thus, where a trustee holds money 
in trust for the plaintiff, and states an accoiyit with him and aeknow-* 
ledges himself a debtor for the amount, he is liable on this count ; per 
Crompton, J., Howard v. Brownhill, 23 L. J. {Q. B.) 23, oiung 
Boper V. Holland, 3 Ad. ^ F. 99. An account stated was formerly 
considered conclusive ; but errors in it <nay now be corrected ; per 
Ld. Mansfield, C. J., Trueman v. Hurst, 1 2\ B. 42 ; Dails v. lAoudf 
12 Q. B. 531 ; and this, under the general issue ; Thomas v. Hawues, 
8 JM. 4* 9 accord. Wilson r. Wilson^ 14 C. B. 616. If the 

defendwt accounts with the plaintiff in a particular character, he will 
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bd taken to bare admitted that character ; Peacock y» JSarris, 10 
JEast, 104. 

A promissory note^ if not properly stamped, cannot be giycn in 
evidence as an admission of an account stated ; Green y. jGaviea^ 4 
St, ^ C. 236. A note, payable on a contingency, is not evidence of 
an account stated; Morgan v. Jonesy 1 C. ^ J. 162. See farther on 
the admissibility of bills or noteq to prove an account stated, antCy 
pp. 182, 187, 199, 201, 215, 216. 

The account must be stated before the commencement of the 
action ; and where a defendant, after action brought, had offered a 
cognovit, it was held insufficient evidence to support the count. 
SncnccT V. Parnjy 3 Ad. ^ E. 331 ; Allen v. Cooky 2 Dowl. P. C. 
546. 

The plaintiff cannot, under this count, give evidence of more than 
one accounting. It is not like a count for goods sold, which may 
have been at several different times; 7>cr Littledale, J., Kennedy v. 
WUherSy 3 B. 5' Ad, 769. Where the plaintiff relies on an account 
stated on one day, the defendant cannot prove, under the general 
issue, a subsequent accounting including fresh items, by which the 
balance was turned against the plaintiff ; for this amounts to pay- 
ment or set-off, and should be so pleaded; Fidgett v. Penny y 1 6, 
M, 4* 198. Ilut if the second accounting was a mere correction 

of the first, it would be admissible ; see 'Thomas v. IZawkesy 8 M. 

W. 140, 

Where accounts are submitted to an arbitrator, his award oannot 
be given in evidence under the count on an account stated ; Bates v. 
Townleyy 2 Ex. 152, overruling Keen v. Batshoroy 1 Esp, 194. 
JBut where an incoming tenant agrees to take fixtures at a valuation 
to be made by brokers, and after it has been made the tenant enters, 
the value so ascertained may be recovered on such a count; Salmon 
V. Waisony 4 B, Moorcy 73. 

An infant cannot state a valid account ; Trueman v. Hursty 1 
T. B, 40 ; but it will bo good if ratified after full age and before action ; 
WilliamB v. MooVy 11 M, IV. 256, No account can be stated 
with the agent of a lunatic, so as to bind the lunatic ; nor can a 
lunatic state •one, 'Tarhuvk v. Bisjihamy 2 M, W. 2. 


ACTIONS AGAINST COMMON CARRIERS. 

This head treats only of the evidence in those actions against com- 
mon carriers which accrue on contracts, express or implied, between 
them and their employe^. Such actions have been named, indif- 
ferently, either as on a breach of contract or neglect of duty ; but in 
substanoe such actions are ex coniraciUy being for non-performance 
of the contract of bailment, and not for a tort independent of contract. 
See 2 Black. Comm. 451 ; Legge v. Tuckevy \H.^ N. 500 ; 26 L. J. 
(Ex.) 71, The same observation applies to the common law obliga- 
tion of inn-keepers, livery-stable-keepers, and sinular bailees, as such, 
although in some oases there is a public duty super-added to the per- 
sonal eontiaol. The action for refusing to oorry^ though perhaps 
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founded on tort rather than oontraoti 'will be also inoidentally 
noticed. It seems, however, that the declaration against a carri^ 
framed as for a breach of the common law duty of a common carrier 
to convey safely, will be treated os an action of tort, so as to entitle 
the plaintiff to costs under the act 19 &.20 Viet. c. 108, s. 30, on a 
judgment by default, though he recovers less than 20f. ; Tatian v* 
Great Western Railway Company^ 29 i. (Q. B.) 18^. 

Carriers may be of goods or of persons, or of both ; and they may 
be carriers by land or by sea ; or oi dead or of live stock. The obliga- 
tions are not exactly the same in all these oases. 

The obligation or liability of owners and masters of British sea- 
going ships has been already noticed under a previous head, p. 245, et 
seq.f especially with reference to the Merchant Shipping Act, 1854, 
in which the word ship^’ includes all vessels not propelled by oars. 

The obligations of carriers by land are regulated in some respects 
by the act 11 G. 4 & 1 Will. 4, c. 68, which relates to their liability 
for loss of goods. Canal and railway companies are subieot to the 
regulations of 17 & 18 Viet. c. 31 (Railway and Canal Traffic Act, 
1854) both in respect of goods and passenger traffic, as well as to the 
acts relating to carriers in general, so far as they are applicable. 

Passenger- ships on voyages beyond Europe are regulated by act 15 
& 16 Viet. c. 44, which particularly applies to the transport of 
emigrants beyond seas. See also 18 & 19 Viet. o. 119. 

The Railway and Canal Traffic Act, 1854, professes only to 
regulate the obligations of comnanles as carriers on their respective 
rails or canals, and does not apply to private carriers using such rails 
or canals. Hence the obligation of these latter carriers must depend on 
the general law of carriers. It is presumed that carriers by inland 
waters are within the Land Carriers’ Act 11 O. 4 & 1 Will. 4, c. 68 ; at 
least there appears to be no other statute specially applicable to inland 
navigation, except the several local or private acts under which such 
canals, &o. are established, and except the act 8 & 9 Viet. c. 42, by 
which canal companies (theretofore empowered only to take tolls) 
were allowed to become carriers of goods themselves, with power to 
make reasonable charges to be fixed by the several oompanies, and 
subject to the general laws of the realm as to the liabiUty and protec- 
tion of common carriers. 

Action for loss of^ or injury tOy yoods."] In an action for loss of, or 
injury to, goods, the plaintiff will have to prove (if denied): 1. That 
the defendant is a common carrier : 2. The delivery of the goods for 
conveyance, and the contract, if special: 3. The loss or injury: 
4. The damage. 

Action for ref using to carry In this action the plaintiff will have 
to prove, besides the defendant’s character as a common carrier, the 
tender of the goods to the defendant for conveyance, and the refusal 
of the defendant to accept the good^ for that purpose, although the 
plaintiff was then ready and wiUing to pay a reasonable reward in 
that behalf. 

Who are common carriers,’} Coach owners are common carrim, 
as well as owners of carts and waggons carrying for hire. So the 
owners or masters of vessels, whether eng^ed in coasting trade or 
voyages beyond seas ; Morse v. Blue^ 2 Xet?. 69 ; Benett v. Penin^ 
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sular Steam- Boat Co,^ 6 C. B. 776 ; lightermen, Macing v. Todd^ 1 
Stark^ 72 ; bargemeoi Rich v* Kneeland^ Cro. Jae. 330; and all per- 
Bont who openly profess to carry passengers and goods between dif« 
ferent places by road or water for hire. Railway companies are car- 
riers as to all things which they publicly profess to carry, or are 
obliged hy their several acts to carry ; Johnson v. Midland Railway 
Co.f 4 Rx. 367 ; and common * carriers from a place within to a 

J lace without the realm are subject to the same liabilities at common 
iW as a common carrier who carries only within the realm ; Crouch 
V. London and North-Western Railway Co.^ 14 C. B. 255. But 
queere^ as to carriers of live stock, as distinguished from goods ; Carr 
V. Lancashire and Yorkshire Railway Co.^ 7 Ex. 707, per Parke, 
B., citod by Erie, J., in ^VMamis v. same Co,^ 28 L. J. (Ex.) 368 ; 
4 II. ^ N. 347. So canal and navigation companies are carriers 
(8 & 9 Viet. 0 . 42). 

A carter undertaking jobs for special bargains, and not professing 
to carry generally, is not a common carrier ; Brind y. Ealc^ 2 Mood. 

Rob. 80. Nor is a wharfinger merely as such, though he has been 
treated as a carrier in some reported cases. See Sidaways v. lodd, 2 
Starke 400, and oases cited 2 Kent Comm. 699 (n.). Nor is a London 
cab-drivor or a hackney-coaohman, plying for passengers, a common 
carrier; Ross v. Hill, 2 C. B. 877; 16 L. J. (C. I\) 182. In cases 
like tho last, the liability is that of an ordinary hired bailee, which 
falls far short of that of a common carrier ; S. C. ; Vogys v. Barnard, 
2 Ld. Raym, 909, See post, p. 364. A ferryman, though bound to 
carry all comers, is not therefore a common carrier ; see Willoughby 
V. Jlorridge, 12 C. B. 751; 22 L. J. (C. P.) 90 ; Walker v. Jack- 
son, 10 M. W. 161 ; contra, 2 Kent Comm. 699. 

The common law liuhililg and implied contract of a common car rier .'X 
A oommon carrier is bound, at common law, to reoeive and oarry all 
goods reasonably offered to him, and for which the person bringing the 
goods is ready and willing und offers to pay reasonable hire and re- 
ward; Pickford v. Grand Junction Railway Co., 8 M. ^ W. 372; 
Oar ton v. Bristol and Exeter Railway Co., 30 X. f Q. 2?.) 273; 1 B. 
4r S. 112. Ho is bound to deliver within a reasonable time ; Raphael 
v. Pickford, 6 M. Sc G. 661. And he is bound to carry by the route 
which ne professes to be his route, and must use reasonable diligence 
iu delivering the goods, having reference to the means at his disposal 
for forwarding them ; and he is not justified in delaying the delivery 
by adopting a particular mode of forwarding the goods, merely 
because that is the mode usually adopted ; Uales v. London and 
North Western Ry. Co., 32 L. J. (Q. B.) 292 ; 4 B. S. 66. If the 
road is obstruoted by snow he must use all reasonable exertions to 
forward tlie passengers, although extra expense must be incurred in 
BO doing, but he is not bound to use extraordinary means, involving 
additional expense, for aooeleratin^ the conveyance of cattle or 
goods, though the delay may be prejudicial to the goods or their 
owner ; Brtddon v. Great Northern Railway Co., 28 L. J. {Ex.) 
61, He is also an insurer of the g<^s against all accidents, except 
the act of God or the king’s enemies; Forward v. Pittard, I T. 
R. 27 ; and whether the loss occurs hy accident, robbery, violence, 
or the negligence of third persons; JVent Navigation y. Wood, 4 
Doug. 2B7 ; 3 Esp. 127 ; Oakley v. Portsmouth Steam Packet 
Co., 11 Ex. 618; 26 L. J. CEx.) 99. But if the consignor has 
Imudulenily concealed the value and ride from the carrier he can 
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maintain no action for a loss thus occasioned hy his own fault ; 
Gibbon V, Pagnton^ 4 Sum 2298 ; Bradley v. Waterhouse^ 3 C. 

JP. 318. 

A carrier may limit, generally, his business to certain goods, and 
is then not obliged to carry other kinds of goods; his obligation in 
this respect depends upon what he publicly professes to do ; Jolmson 
V. Midland Sailway Co,y 4 St, 367 ; Oxlade v. Korth Eastern 
Sailway 15 C. N, 68(^ 

Evidence of the contract.] The contract implied from the delivery 
and acceptance of the goods to and by the defendant in his capacity 
of carrier, is to charge a reasonable reward for the conveyance, and 
the jury are the judges of this; scnxh. Ashmole v. Wainwriyht^ 2 
Q. S. 837 ; Harrison v. London^ Brighton^ ami South Coast Saihray 
Co., 31 Z, J. {Q. S.) 113 ; 2 S. S. 122 ; and if the carrier refuses 
to carry or to deliver except upon payment of an exorbitant charge, 
the excess, if paid, may be recovered back ; S. C. See ante, p. 347, 
Action for money had and received. B .;t it is competent at com- 
moh law to mifte a previous special bargain in each case for the 
rate of charge ; and under stat. 11 G. 4 & 1 W. 4, c. 68, s. post, 
p. 36o ; Carr y. Lancashire Sailway Co.y 7 Ex. 707 ; 21 L. J. (Ex.) 
261. 

Where tlie carrier delivers a ticket or other notice to the person 
from whom he receives the article, specifying tlu) terms on which ho 
agrees to carry, and the customer assents" (or docs not dissent!, tho 
terms of the notice will establish a special agreement, and will ex- 
clude the common law contract so far as it is varied by those terms ; 
Wyld V. IHclford^ 8 3/. cS* JK 443 ; Great Northern Saihray Co. 
V. MorvillCy 21 L. J. {Q. S.) 319; Phillips v. Edwards, 3 //. N* 
813 ; 28 i, J. {Ex.) 52 ; and such a specific notice is not a public 
notice or declaration’^ within sect. 4 of the Carriers’ Act set out 
post, p, 365 ; Walker v. York and North Midland Saihray Co., 2 E. 
tV Jf. 750; 23 L. J. {Q. S.) 73. If the customer in such a case 
declines the terms, and wishes to lix the carrier with the common law 
liability, he must tender or offer a reasonable compensation, and sue 
for the refusal to receive the goods ; Tarke, B., in f'arr v. Lanca- 
shire Sailway Co., supra ; (J avion v. Bristol and Exeter Sailway 
Co., 30 L. J. {Q. B,) 273 ; 1 B. Ijr 112. A passenger by steamer 
on paying his fare received a ticket on which was printed a condition 
that the ship would not be responsible for luggage goods, and unless 
bills of lading had been signed therefor, each passenger to be allowed 
to carry twenty cubic feet of luggage free. lie took his luggage on 
board, but did not take a bill of lading for it, nor was ho required 
by any person to do so. The ship was wrecked through the negli- 
gence of the captain, and the luggage lost. Held, the condition not 
having been complied with, the plaintiff could not recover; Wilton 
V. Soyal Atlantic Mail Steam Navigation Co., 30 L. J. {C. P.) 369 ; 
10 C. B,^ N. S,, 453. The general notice affixed in the offices of 
carriers, or advertised in newspapers, by which carriers were ac- 
customed to limit, or attempt to limit, their common law liability, 
are deprived of th&t cfiect, so far as regards all common carriers by 
land, by sect. 2 of act 11 G. 4 & 1 Will. 4, c. 68. And it would 
seem that even if a knowledge of such a public notice could be brought 
home to the customer, it would not now protect the carrier. There 
ought to be proof of a specific agreement betweeh the carrier, or 
his agent, and the individual tendering the goods. The case of 
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special contracts with railway and canal companies is now provided 
for by act 17 & 18 Viet. c. 31, cited hereafter, p. 368. 

In the Railway Clauses Consolidation Act, 8 & 9 Viet. o. 20, and 
in most of the special acts constituting railway companies, there are 
clauses enabling the company to determine upon “ reasonable 
charges” in respect of the carriage of passengers and goods; and it 
is generally provided that these charges shall also be equ^,” t.e,, 
that all persons and classes of goods shall, under like circumstances, 
be treated alike as to charges. When the question of reasonableness 
comes in issue at Nisi Prius, as in an action for refusing to carry, 
&c., it is one for the jury, and is not a question of law. And where 
the quesliou of equality ” involves an inquiry into the greater or 
less risk incurred hy the company in tho conveyance of certain 
parcels as compared with others, it is fur tho jury ; Crouch v. Great 
Northern llaiheay 11 Nx. 742. Under theso acts it has been 
hold that a railway company cannot treat other carriers on their rail 
on a different footing from other customers, and therefore that they 
cannot charge such carriers on a higher scale for “ packed parcels,” 
that is, parcels enclosing smaller parcels collected the consigning 
carrier from diflerent persons and consigned to a single agent for 
distribution among other persons ; Parker v. Great it'^estcrn JRail^ 
way Co., 7 JIA vS* C. 253; Crouch v. Great Northern Pailway Cb., 9 
JCx, ; 23 A. J, {Pjc.) 118; Same v. Same^ 11 Pjt, 742; 25 
X. J, (Nr.) 137 ; Viddlnyton v. South-Eastern Itailway Co.^ 5 C. J?., 
N. 1.11. Where a railway company, who were empowered by 
their private act to charge for tho carriage of small parcels not 
exceeding 50()lbs. in weight each, any sum which they thought fit, 
charged a through rate which included collection and delivery as 
wtdl as conveyance, and wliicli rate was charged whether the goods 
were collected and delivered by tho company or not. The company 
onco made a deduction in those cases where tho customer oolleoted 
and delivored; but afterwards refused to mako any deduefion. A 
customer who collected and delivered tho goods was charged by tho 
company tho full amount as if they had done so ; it was held that ho 
could recover such over-charge from tho company in an action for 
money had and received ; Baxendale v. Great Western Bailway 
Co., 32 X. J. (C. P.) 225 ; 14 C. B., N. S., 1 ; affirmed in Ex. Ch., 
o3 X. X. (C. Jp.) 197 ; see Pickford v. Grand Junction Hallway 
Co., 10 M. ^S’- W. 399; Parker v. Great Western Ilailtoay Co., 7 
3X iy G. 253; Garton v. Bristol and Exeter Bailway Co., 30 
X. J. (Q, B.) 273 ; 1 B. 112; Baxendale v. Great Western 

Bailway Co., 28 X. J. (C. P.) 81 ; Brardey v. South-Eastern 
Bailway Co., 31 X. J. (C. P.) 286; 12 C. B., N. S., 63, But 
if tho packed parcels aro separately directed so as to give more 
trouble on delivery, tho higher charge is justifiable ; Baxendale v. 
Eastern Counties Bailway Co*. 4 C. B., N. S., 63 . The special acts 
of railway oomp^inies genersdiy authorise higher charges for small 
parcels sent in separate packages, and sometimes provide that large 
aggregate quantities of goods, sent in several smim parcels at the 
same time, shall be subject to a tonnage charge on the aggregate, and 
not fb tho higher rate as upon small separate packages ; see Parker 
v. Great Western Bailway Co., 6 E. ^ B. 77. But the decisions 
on all these acts would be out of place in a work of this kind, and 
are therefore omitted. 

When rmlway companies undertake to carry goods from a stotion 
on their railway to a place on another distinct rauway, with which it 
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oommimicates, this is evidence of* a contract with them for the whole 
distance, and the other railway company will be regarded as t^ir 
agents, and not as contracting with tneir original bailor ; ^fuschatnp 
V. Xfoncasierf Railway Vo,^ 8 <$* W. 421. And the same 

position obtains in the case of passengers ; if a railway company 
chooses to contract to carry passengers not only over their own lino, 
but also over the line of another company, either in whole or in 
part, the company so contracting incurs all the liability which would 
attach to them if they had contracted solely to carry over their own 
lm6 ; per Cockburn, C. J., in Great Western Railway Cb. v. 
Blake, 7 //. cV N. 991 ; 31 L. J. {Ex.) 346. But the first rail- 
way company might, by a special contract evidenced by the terms 
of the receipt note or otherwise, restrain their own liability as car- 
riers to the limits of their own rail, where they expressly act as 
agents for the other company ; Fowles v. Great Western Railway 
Vo., 7 Ex. 099 ; 22 L. J. {Ex.) 76 ; and such a condition embodied in 
a notice, signed by the consignor, nas been held just and reasonable 
within the meaning of the Kailway and Canal Traffic Act, and there- 
fore to protect the company (assuming they would be otherwise liable) 
beyond their own line ; Aldridge v. Great Western Railway Co., 33 L. 
J. (CL P.) 161 ; 15 C. B.,N. S., 582. Where X. railway co. undertook 
to carry goods over X. and Y. railways, which Were damaged on Y. 
railway, and the contract with X. excluded liability for damage done 
on Y., it was held, that company Y. could not be sued for it, for 
there was no contract with Y. ; Coxon v. Great Western Raihcay 
Co., 29 X. J. (Ex.) 165 ; 5 II. iNT. 274. Plaintiff, a passenger, took a 
ticket from a place on railway X. to a place on railway Y : In the 
llailway Act for X., the company was made not liable for ordinary 
passengers’ luggage ; on railway Y. there was no such provision : 
Plaintiff’s luggage was lost on railway Y. Held, that tho Y. com- 
pany was not liable, the contract being with X. ; and, semhle, X, com- 
pany was not liable by reason of their statutable exemption ; Mytton 
V. Midlafid Railway Co., 4 II. N.' 615 ; 28 i. J. (Ex.) 385 ; 
see Bristol and Exeter Railway Co. v. Collins, 7 II. X. C. 194 ; 
29 X. J. (Ex.) 41. But the eftect of such special acceptances and 
of the conditions contained in them, when the contract involves 
an undertaking to cause goods to be conveyed over successive portions 
of distinct railways forming a continuous line, has been the subject 
of much difference of opinion among the judges. The latest decision 
in the House of Lords (Bristol and Exeter Railway Co. v. Collins, 
snprd) establishes the proposition that a receipt note by railway A. 
for goods te he senV^ te a place on another railway and there 
“ delivered'*^ for one entire sum, is one entire contract with railway 
A. for the whole distance, and that a subsequent company cannot be 
sued for loss on their railway ; but it cannot be taken as yet settled 
how far conditions or limitations inse 9 [i|U in the receipt note, and 
therein confined to the carriage of thegoods while on the railww 
of the first company, can be considered as accompanying the goods 
throughout the whole distance ; — or whether the company is to be 
considered as carrying with the ordinary common law liability « of 
carriers when^ beyond its own limits ; — or on the conditions and 
limitations which may be legally in force on each successive railway* 
Where there has been a general acceptance by company A. to oonvejr 
goods over another railway B. to C., the bailor may countermand the 
bailment while in the hands of company B., and, if the goods are 
lost in consequence of inattention to the countermand and delivery 
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at C., he may sue A, for the loss; Scothorn v< South Staffordshire 
Mailway Co., 8 JEr. 341. 

A railway comiiany is liable oa its contract, whether the transit 
be over other railways, or partly by sea, or partly by coach, and 
whether payment for the whole be before or after delivery to the 
consignee ; and where a railway company receives a parcel directed 
to a place beyong its line, without objection, or special contract, there 
is an impliea contract of carriage over the entire distance, although 
the consignor may have pointed out a route different from the one 
usually adopted by the company ; Wilhyy, West Cornwall Railway 
Co., 2 //. N, 703 ; 27 X. X. {Ex,) 181. In a suit for non-delivery 
of a parcel, it appeared that, on refusal of the plaintiff, the consignee, 
to pay the carriage, the company had sent it back forthwith to a 
distant terminus where it had been first delivered to them, and took 
no further step, field, that they ought to have kept it for the con- 
signee a reasonable time, and that, on tender of the charges the next 
day, plaintiff might sue defendants ; Crouch v. Great Western 
Railway (h,y 2 II. N. 491 ; aillrmcd in Ex, Ch.y 3 IL ijj’ N, 183 ; 
27 X. J, (Ex.) 345. 

Where there has been a delivery by the carrier actual or construc- 
tive, though the goods remain on his premises, ho is no longer liable 
ns carrier, but only as wurehousonian, or on any special terms of 
bailment which he may clioose to impose on tlic customer, and the 
contract is not aflected by any of tlie statutes applicable to carriers. 
The plaintiff on arriving by a railway at the terminus deposited her 
bag of the value of 20/. in the cloak-room, and received a ticket for it, 
for which she was charged 2(1, by the company. On tho back of the 
ticket was printed, The company will not bo responsible for articles 
left by passengers at the station unless the same bo duly registered, 
for which a charge of 2(1. per article will bo made and a ticket given 
in exchange, and no article will bo given up without tho production 
of the ticket. The company will not be responsible for any pack- 
age exceeding the value of 10/,” When the plaintiff brought tho 
ticket and inijuired for the bag it was gone. In an aotion agoAn^'t 
the company it was held that the Railway Traffic Act did not apply, 
as the company did not receive the bag as earners, and they were 
not liable for the loss, though caused by their neglect, as the plaintiff 
must bo taken to be bound by the condittons ; J"an Toll v. South-- 
Eastern Railway Co,; 31 X. J. (C. P.)^41 ; 12 C. X., N, S.y 75. 

When the carrier's receipt for the goods is offered in evidence in 
order to prove the contract, the necessity of a stamp depends on tho 
amount payable for the carriage, and not on tho value of the goods; 
Latham v. Rutley, Ry, ^lood, 13; Chadwick v, Sills^ id, lo. 

Though a cab driver is not a common carrier, yet if charged on 
an implied contract to carry a passenger’s luggage, safely and 
securely,” it is no variance arfor this shall be taken to mean such 
obligation to use ordinary can as arises out of the relation between 
a bailee for him and his bailor, and not the more extended liability 
of a common carrier ; Ross y, Ilill^ 2 C, R, 877; 15 X. J, {C, P.) 182. 
Ihe owner of a haok cab hired by the driver in the ordinary way 
is liable for a loss occasioned by tne driver ; Powles v. Ililaer^ 25 
L. J, (Q. X.J 331 ; 6 X. B, 207. And a carrier, even without 
reward, is liable for gross neglect ; Beauchamp v. Rowley, 1 3Iood, 
vyXo6.38, 

Where the action is for refusing to carry, the plaintiff need not 
aver or prove a strict tender of the fare ; it is enough that he was 
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ready to pay; Pickford v. Grand Junction Pailicay Co,^ 8 Sc XT', ^ 
372. But where the carrier has limited his liability unless a certain 
charge be paid, payment or tender of that charge must be proved ; 
JVyld V. Pickford^ id, 443. 

Land Carriers^ Act, 11 Geo, 1 Will 4, c, 68 (1830),] This 
act and the act next following (p. 368) govern almost all the cases 
which now come before the courts, so far as regards the liability of 
carriers by land or by canal navigation, and it has therefore been 
thought superfluous to insert the numerous cases decided before the 
passiu g of them upon the efficacy of general notices issued by such 
carriers in order to restrain liability'. For the same reason many of 
the cases before the last act, in which the special contracts of railway 
companies have been held sufficient to exempt them from the conse- 
quences of their own negligence, are omitted ; sec Carr v. Lancashire, 
^'c, Paiheay Co,, 7 Lx, 707 ; Austin v. Manchester, Pailuay Co,, 
10 C, Jt, 454 ; and other cases. 

By sect. 1 of the above act, 11 O. 4 & 1 Will. 4, no common carrier hy 
land for hire shall be liable for the loss of or injury to any articles of tho 
descriptions following ; (that is to say,) — gold or silver coin of this 
realm or of any foreign state, or any gold or silver in a manufactured 
or unmanufactured state, or any precious stones, jewellery, watches, 
clocks or time-pieces of any description, trinkets, bills, notes of tho 
governor and company of tho banks of ICugland, Scotland, and 
Ireland respectively, or of any other bank in Great Britain or 
Ireland, orders, notes, or securities for payment of money, Engl 2 s)j, 
or foreign, stamps, maps, writings, title deeds, paintings, engravings, 
pictures, gold or silver plato or plated articles, glass, china, silks iu 
a manufactured or unmanufactured state, and whether wrought up 
or not wrought up with other materials, furs, or lace, or any of thetn, 
— contained in any parcel which shall have been delivered either to 
be carried for hire, or to accompany the person of any passenger in 
any mail or stage-coach or other public conveyance, when the value 
(f such articles contained in such parcel or jf>ac7va//c shall exceed 10/. 
— unless at the time of the delii ery thereof at the office, warehouse, or 
receiving- house.of such common carrier, or to his book-keeper, coach- 
man, or other servant, for the purpose of being carried or of accom- 
panying the person of any passenger, the x:alue and nature of such 
articles shall have been declared by the person sending or delivering 
the same, and the increased charge hereinafter mentioned or an 
engagement to pay the same, bo accepted by the i>cr8on receiving 
such parcel or package. 

Sect. 2, authorises the demand of an increased rate of charge for 
such articles, notified by a notice publicly affixed in the carrier’s 
office, which all persons sending parcels are to be bound by without 
further proof or knowledge. ^ 

By sect. 3, tho person receiving such goods, and increased rate of 
charge, is obliged, if required, to sign a receipt for them acknow- 
ledging that they are insured, which receipt need not be stamped. 

By sect. 4, no public notice or declaration heretofore made, or here- 
after to be made, shall be deemed or construed to limit or in anywise 
affect the liability at common law of any such public common carriers 
in respect of any pticles or goods to be carried by them ; but all 
such common carriers shall be liable, as at the common law, to 
answer for the loss of or injury to any articles and goods in respect 
whereof they may not be entitled to the benefit of the act, any public 
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notice or declaration by them made and given contrary thereto^ or in 
anywise limiting such liability, notwithstanding. 

, By sect. 6, for the purposes of the act, every office, warehouse, or 
receiving house, used or appointed by such common carrier for re- 
ceiving parcels, shall be taken to bo the receiving house or office of 
such carrier ; and any one or more coach proprietors or carriers may 
be sued without joining their co-propriotors. 

By sect. 6, nothing in the act shall be construed to annul or affect 
any special contract between such common carrier and any other 
parties for the conveyance of goods and»merchandises. 

By sect. 7, a person who has insured, as above, may recover back 
the extra charge as well as the value of the goods lost or damaged. 

By sect. 8, nothing in the act shall be deemed to protect any 
common carrier for tire from liability to answer for loss or injury to 
any goods whatsoever arising from felonious acts of any coachman, 
guard, book-keeper, porter, or other servant in his employ, nor to 
protect any such coachman, guard, book-keeper, or other servant, 
from liability for any loss or injury occasioiiea by his own personal 
neglect or misconduct. « 

By sect 9, common carriers shall be liable to pay only the actual 
value, as proved, not exceeding the declared value, together with the 
increased charges paid by the owner. 

Under the 1st sect, articles more for ornament than use have been 
considered ** trinkets,’’ as bracelets, sliirt pins, rings, brooches, orna- 
mental purses, and scent bottles ; but not a metal plain fusee box. So 
silk made into articles, as watch-guards, is within it ; silk hose, gold 
chains for eye-glasses, &c ; Bernstein v. Baxendale^ 6 V, N. S,, 
261 ; 28 X. J. (C\ I\) 206 ; and cases cited, Ibid. Whether an article 
is of the description mentioned in this section is a question of fact 
for the jury ; Brunt v. Midland Railway Co., 33 X. J. (Xar.) 187 ; 
2 IL cy a 889. 

A blank acceptance for 11/. lost by the carrier before delivery and 
before the drawer’s name has been inserted, is Hot a bill nor a writing 
of the value of 10/. within sect. 1 ; Stoessiger v. South- JEastern Rail- 
way Co., 3 B. ^S' B. 649 ; 23 X. J. (Q. B.) 293. 

it has been held that the above act extends to all the articles 
enumerated in the let section, although not (within the words of the 
preamble) “ an article of great value in smsul compass.” To entitle 
a party to recover for loss or injury to any article of such a descrip- 
tion, he must give express notice to the carrier of the value and 
nature of the article. A looking-glass, exceeding the value of 10/., 
was packed up in a case and sent to the carrier’s office to be conveyea 
from London to a house near Lymington : A notice was fixed up in 
the office, pursuant to the second section of the statute : The words 
** looking-glass,” keep this edee upwards,” were written on the 
ease, but no declaration was made oi the nature and value of the 
article, and no increased rate of carriage paid : The parcel was con- 
veyed from Lymington to its destination in the usum way : When 
the glass was unpacked it was found to be broken. Held, that the 
carrier was not liable for the damage ; Owen v. Burnett, 2 C. ^ M* 
333 ; 4 Tyr* 133. The expressed opinion of the carrier as to its real 
value will not supersede tne necessity of a formal declaration of it ; 
Boys V. Pifik, 8 C. <5* P. 361. 

The declaration required by sect. 1 must be given at the time of 
delivery, whether that be at the carrier’s office, or to a carter sent to 
the enstomer’a house to ooUeot parcels, or on the road^ or elsewhere ; 
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Hart V. Baxendale, infra. The cprier may then demand the in-* 
creased charge as publicly notiiicd in his office under sect. 2, and on 
payment thereof he is to give the receipt, if required, under sect. 3, 
If no such declaration is made by the bailor on delivery, the carrier 
is protected by sect. 1 in respect of the specified articles, except in 
cases of felony referred to in sect. 8 ; Hart v. Baxendale^ 6 Ex. 
769 ; 21 i. J. {Ex,) 123 {Ex. Ch.). If no declaration is made, the 
carrier is protected, though no notice has been affixed under sect. 
2 ; 8. C. Where the plaintiff sent a valuable picture by a railway 
and declared its nature and value at the time of its delivery to the 
carrier, and the carrier did not demand any increased rate to which ho 
was entitled under sect. 2, and only the ordinary charge was paid, 
the carrier is not protected by the statute from his common law 
liability for an injury which happened to the picture on its journey ; 
Behrens y. Great Northern Bailway ' Co. ^ 31 L, J. {Ex!) 299; 7 
H. Jr N. 950 {Ex. Ch.) ‘‘There is nothing in the statute which 
protects a carrier from liability, if, after tho value is declared to bo 
such as would entitle him to demand an increased rate of charge, 
he chooses to accept the goods to be carried, without making any 
demand of such increased rate or requiring it to be either paid or 
promised per curiam^ 8. C. Tho “ loss” provided for by the act is 
explained by the recital and context to mean loss by the carrier or 
his servant, so that the parcel cannot bo delivered ; where, therefore, 
the complaint against the carrier is for long delay in the delivery, as 
where copies of title deeds were missing for several months, and tho 
plaintiff had been obliged to replace them, tho statute will not pro- 
tect the carrier ; Hearn v. Londoji and Souths Western Bailway Co., 
24 L. J. {Ex.) ISO; 10 Ex. 793. 

Where an innkeeper had no express authority from tho defendants 
to take in parcels, and used his discretion in sending them by the 
defendants* mail or any other coach ; though he kept no regidar 
booking-office, it was held, that, for the ])urposo of taking in a parcel, 
the inn was a receiving-house of tho defendants within section 5 ; 8ym8 
V. Chaplin J 6 Ad. E. (534. 

Since this act, if articles mentioned in sect. 1 are sent without 
declaration of value and payment of the increased charge, carriers 
are not liable, though the loss be occasioned by the gross negligence 
of their servants ; Hinton v. Bihdin^ 2 Q. ll. 646. And it seems 
that there is no distinction between the negligence of themselves or 
their servants ; but wilful misfeasance would come under a different 
consideration. See the argument in that case, and tho observations 
of the court upon the statute. The servants of a common carrier 
employed by a railway company to forward goods to their destina- 
tion, are servants of the company within sect. 8 of the above act ; 
Machu V. London and 8outh- Western Bailway Co., 2 Ex. 415. 
And by the same sect., where the loss is by tho felony of the earner’s 
servants, the act does not protect ; Metcalfe y. Lotufon and Brighton 
Bailway Co., 4 C. B., N. 8., 307 ; 27 L. J. {C. P.) 205. Where to 
a plea founded on sect. 1 of the act, that the value of tho goods had 
not been declared, the plaintiff replied under the 8th sect., alleging a 
felony by the defendant’s servants, tho plaintiff must prove facts 
which fix some servant of tiie defendant with the felony, and not 
merely show that somebody must have stolen them while they were 
tw transitu ; Metcaife y. London and Brighton Bailway Co., 4 C. B., 
N. 8., 311 ; 27 L. J. {C. P.) 333; Ot. W. By. Co. y. Rimmell, 
infra. Where the carrier carries on n special contract exempting 
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him from liability for loss unless the goods are declared and^ extra 
charge paid| felony by his servant will not deprive him of this pro- 
teotiony unless there oe also gross negligence ; semh. ; Butt v, Cfreat 
Western Railway Co., 11 C. B. 140; 20 L. J. {C. P.) 241. This 
case is explained in (ireat Western Railway Co. v. Rimmell, 27 
L, J. (O. P.) 201 ; 18 C. B. 575; and in Metcalfe v. London and 
Brighton Railway Co., 27 L. J. {C. P.) 205 ; 4 C. B,, N. S., 307. 
Negligence is the material point when there is a special contract ; 
felony, when the statute is set up as a defence ; Butt v. Great Western 
Railway Co. was not, in fact, a case under the Carriers’ Act at all ; 
see the last two cases. 

It has been already stated {ante, p. 361) that a specific notice repu- 
diating liability in certain cases, and served on the customer, may, if 
he assent to it, or does not dissent, amount to a special contract, or 
be evidence of one for the jury, within sect. 6 of the act. In such 
oases the contriiot will not be “ annulled” or “ affected” by the act; 
but non constat that the act will be wht)lly inapplicable to such cases, 
so far as its provisions are consistent with tlio contract. 

Railway and Canal l^raflic Act, 17 iV 18 Viet, c, 31.] Ily this 
act (puss«‘d 10 duly, 1851), very important provisions are made 
respecting the truHio on railways ami canals. They include as well 
losHOcs and contractors working railways or canals, as the companies 
or owners, and all navigations whereon tolls are levied by act of 
parliament. The act provides certain special remedies by application 
to the Court of Common Pleas in case of alleged neglect of any com- 
pany to attbrd facilities for trallic, or alleged undue preference shown 
by auclx company in favour of certain persons or traflic ; but nothing 
therein is to take away any right, remedy, or privilege of any person 
against such company. 

By sect. 7, every company, &o., shall bo liable for loss of or injury 
done to any horses, cattle, or other animals, or to any articles, goods, 
or things, in receiving, forwarding, or delivering thereof, occasioned 
by the neglect or default of the company or its servants, notwith- 
standing any notice, condition, or declaration, made and given by 
Buoh company contrary thereto, or in any wiso limiting such liability ; 
and every such notice, condition, or declaration is declared to be null 
and void. Provided that nothing therein shall be construed to pre- 
vent such companies from making such conditions with respect to 
receiving, forwarding, and delivering such animals, articles, &o., as 
shall be aiffudged by the cot4rt or judge, before whom any question 
relating thereto shall be tried, to be Just and reasonable. The section 
further provides oertaiu limits to damages recoverable for loss or 
injury to any of suoh animals (namely, a horse, 50/. ; neat cattle, 
15/. each; sheep and pigs, 2/. each), unless the person sending or 
delivering the same to tlio company shall, at the time of delivering 
have deolared them to be of higher value, in which case the company 
may ohargo a reasonable ner-centage on the excess of value above 
the limited sum, to be paid in addition to the ordinary charge, suoh 
per-centaro to be notified in the manner prescribed by the Land 
Ckuriers* Act, sect. 2 (supra, p. 3651, and to be binding on the company 
as therein mentioned. Proof of toe value and amount of injury is 
to lie on the elaimant. No social contract between the company imd 
the other party respecting tke receiving, forwarding, or delivering 
of any go<m8, &c., shall be binding on or affect such party, unless 
it be rigned by him or the person delivering the goods for carriage. 
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Nothing in the act is to alter or affect the rights or liabilities of the 
company under the Land Carriers* Act, 11 G, 4 & 1 Will, 4, c* 68, 
with respect to the articles mentioned in that act (ante, p, 666). 

The language of sect. 7 differs much from that of the Land Carriers* 
Act. The word “ public ** is not inserted before the word notice,’* 
as in sect, 4 of tna^ act ; and it has been thought that general 
notices, conditions, &o., only are meant; see per Bramwell, Ih, in 
Pardington v. South Wales liaiheay Co., 26 L. J. (Pu:,) 106; 1 
//. JV. 692. But this may bo considered as finally negatived ; and 
no notice given by a railway company is valid in law for the pur- 
pose of limiting the common law liability as carrier ; but the second 
part of sect. 7 permits special contracts in writing and signed, on 
conditions w^hich the judge may consider reasonable ; Pee/c v. North 
Staffordshire Patlway Co., L. J. (Q. P.) 241; 10 JI. L. C. 
476. The operation of the section is thus stated by Jervis, C. J., in 
Simons v. Great JCestern Pail way Co., 26 X. J. (C. PA 26, 62 ; 
18 1$, 805. “ General notices to limit the liability shall bo null 

and void ; but the parties may make special contracts with the com- 
panies, provided those contracts are adjudged by the court to be just 
and reasonable, and provided they be signed by the parties; and 
wliorcas on the one hand the monopoly of the company compels the 
public to carry by that conveyance, we [tho legislature] will give 
them the security of the court, to take care that tho contracts made 
under that species of compulsion are just and reasonable.” This was 
approved by tl^ Ex. Ch. in McManus v. LajicaMre, Pailway 
Co., post, p. 370, and by the H. L. in Peek v. North Staffordshire 
Py. Co,, supra, and 2 )ost, p. 670. 

In Simons v. *Phe Gt, W, Py, Co,, supra, tlio court held that 
a condition exemj)ting a company from liability for loss, deten- 
tion, or damage, if goods were improperly packed, was unreason- 
able. In Garton v# JJristol and Pxeter Puilway Co,, 60 X. J. (Q, PA 
276, 1 P, cS* S, 112, this decision was adopted, and an action held 
to lie for refusing to carry unless the plaintiff signed that condition. 
In Simons V, Great Westcr?i Py, Co., sujwa, it was also held, that a 
company might stipulate not to be liable lor loss or damage “ however 
caused,” in a contract to carry at a special or mileage rate. The 
act makes the question of reasonableness one of law, and not of fact; 
per cur., S. C. If the particular condition redied on by tho com- 
pany to protect them in the particular case is a reasonable one, tho 
nnreasonableness of other conditions in the contract, not relied on, 
is not material ; per cur., S. C. Such special conditions will not pro- 
tect the carrier where the loss or imury is caused by his own gross 
negligence; nemh. S. C. ; Peeh^. North Staffordshire Pailway Co., 
sujwa. The plaintiff sent a dog by the defendants’ railway, having 
received and signed a ticket containing a condition that the company 
would not be liable in any case for loss or damage to any dog above 
the value of 5/. unless the value was declared, and an additional price 
paid at the rate of two and a half per cent. u[)on the declared value 
above 6/. The value of the dog was 21/,, but tho plaintiff mode no 
declaration of its value, emd paid only the regular fare. The dog 
was lost on the journey without any neglect or default on the part of 
the defendants.^ It was held (by Erie, C. X., Keating, J.) that 
sect. 7 was confined in its Application to cases where the loss was oc- 
casioned by the neglect or default of the company, and did not apply 
where the loss arose from pure accident, and that the company were 
therefore exempt from liability by the terms of their contract ; and by 

B 3 
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the vrhole court, except Wilde, B., that, even if the statute did apply, 
the oouditious were just and reasonable, and that they were not to be 
construed asT meaning to exempt the company from loss or injury 
occasioned by wilful misconduct on their part ; Harrison v. London^ 
Brighton^ and South Coast llailwag Co.j 31 L* J. (Q, B.) 113; 2 
\22 {Ex. Ch.). 

A special contract professing to 'protect a company from damage 
to horses, “ however occasioned,” is not reasonable ; McManus v. 
Lancashire and ITorkshire Itailwag Co.^ 4 JL ^ N. 327 ; 28 i. t/*. 
(Bx.) 353, {Ex. 67*. overruling the decision of the court below, 2 
II. ^ N. Conditions, annexed* by a railway company to their 

cattle tickets” that tho company should not be liable for damage 
to cattle from any cause whatever, ** it being agreed that the animals 
are to be carried at the owner’s risk, and that the owner of the cattle 
is to SCO to tho efHciency of tho waggon before his stock is placed 
therein : complaint to be made in 'writing to the company’s officer 
before tho waggon leaves tho station,” are not reasonable ; Gregory v. 
TVest Midland Raihvay Co.y 33 L. •/. (Ex.) 155; 2 II. C. 944, See 
Vance v* London and North - Wvste7*n\Eailway 6b*, 31 i. J. (Ex.) 
65 ; 7 II. tV N. 477. A railway company gave the plaintifl'a printed 
notice that they would only carry marbles subject to the conditions there- 
in stated, one of which was that they would not he responsible for any 
loss or injury unless tho marbles were declared and insured according 
to their value. With full knowledge of these conditions the plaintiff 
instructed tho company, by letter, to forward thenw*'not insured,” 
which they did, and tlie marbles were injured, — it was held, though 
there was no wilful default or neglect found, that the company were 
liable, and that tho condition was neither just nor reasonable, for the 
olleot of suoh a condition would bo to exempt tho company from 
responsibility for injury, however caused, whether by their own 
negligence, or even by fraud or dishonesty on the part of their 
servants ; Beeh v. North Staffordshire liailway Co,, 32 i. J. 
(Q. li.) 241 ; 10 II, Ij. C. 473; in II. L., reversing decision of Ex. 
(jii., 0 E. tV li. 080, 29 L. J. (Q. B.) 07, and affirming decision of 
H. B., 5 E. li. 0o8, 27 L. J. (Q. B.) 405. The conditions must 
•be embodied in a special contract signed by the party, otherwise 
they will not bind him. Thus tho above letter was held not to 
oonstituto a special contract in writing, the words “not insured” 
being insufficient, eitlr^r expressly or by reference, to embody the 
above oondition ; S.C. in H. L. Where a speoial contract pro- 
vided that tho company should not be liable for damage to horses 
conveyed, and a horse was injured in consequence of its being 
left without food all night in a box at tho station, there being no 
one to receive it on its arrival ; ^ Held, that the company was not 
liable ; and semb. the damage being the fault of the sender or tho 
consignee in not providing for the reception of the horse, the defend- 
ants would not bo responsible, independently of the special contract ; 
irisc V. Great Western Bai/way Co.^ 25 L. J. (jEt,) 258 ; 1 iT. <S} 
N. 03. Where cattle were aooidentally smothered by the fall of the 
lid of a van in which they were carried on a railway, and the van 
was not objected to by the drover, who was allowed a free pass^ to 
accompany the cattle, it was held, that a special contract exempting 
the company from liability for loss or damage from suffocation, or 
any other cause, was reasonable j and would protect them ; and semb. 
even withoiit suoh contract, the company would not be Uable under 
the above circumstances; Pard^figton v. South Wales Jtailway Cb., 
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1 JI» 392 ; 2G X. J, (Xx.) lOo. On sending fish the plaintiff 
signed a condition, that, as to fish, the company should not be respon-* 
Bible under any circumstances for loss of market, or other loss or 
injury arising urom delay, or detention of trains, or from any other 
cause whatever, other than yross neyleci or fraud ; the fish arrived too 
late for the market* they were intended for, but the cause of the 
delay was not shown ; it was held that the condition was reason- 
able, and protected the defendants ; Ileal v. South Devon Jtfiilway 
Co,j 29 X. J, (Ea:.) 441 ; 5 XT. 875. The decision was afUrineil 
in Ex. Ch., 3 II. C. 387 ; the court holding the condition 
reasonable, as it left tho company liable in all oases where carriers 
are liable for gross negligence, that is, for want of reasonable care, 
skill, and expedition. Ilut a condition that tho company should not 
be answerable for any consequences aiisiug from over carriage, deten- 
tion, or delay in tho conveying or delivering of cattle, however caused^ 
was held unreasonable; Allday v. Great jreetern llailway Co,^ 34 
X. J. (Q. li.) 5. In determining whether a condition is reasonable, 
tho courts have considered whether any reasonable alternative is 
offered to the customer, as of sending at a reasonably higher rate, not 
subject to the condition ; see S. V. : Simons v. Great If Western Railtcay 
Co. ; llarrisoyi v. London^ Jlrlyhton^ and South Coast llailway Co. : 
Reek v. North Stator dshh'c Itaihony Co.y antOy pp. 3G9, 370 ; and 
see in the last case m tho H. L. all the cases collected and discussed, 
especially in the opinion of Blackburn, J. 

A condition as to risk of luggage on a passenger’s ticket is not 
wdthin sect. 7 of the act ; Stewart v. London and North Western 
llailway Co., 33 X. J. (Ex.) 199; 3 XT. 4* C. 135. At least that 
appears to be the decision of the Court ; see 2 }ost, p. 370. This 
section does not apply if the railway company do not receive the 
goods in the capacity of carriers, as where luggage was left at the 
defendants’ cloak-room by a person who had been a passenger by tho 
railway; Van Toll v. South-Eastern llailway Co.^ 31 X. 1. (C. P.) 
241 ; 12 C. 11,, N. S., 75 ; ante, p, 364. 

Most of the above cases are cases relating to injury which has hap- 
pened after the contract for carriage has been completely made ; but 
the statute goes further. The 7th sect., ante,p. 308, in terms applies 
to injuries in the receiving, forwarding, or delivering, and x^z'otects 
railway companies beyond a certain amount, unless the value of 
the animal is declared. Where injury was done to a horse at a 
railway station, before the declaration of value had been made, or 
ticket taken, or fare demanded, it was held that this was an injury 
in tho receiving, and the owner could not recover more than £50 ; 
the horse was being led to a horse box by direction of one of tho 
company’s servants, and there was negligence on the part of the 
company in leaving iron girders on the ground, which caused the acci- 
dent, and it was the usual practice to put horses in their box before 
declaring their value or paying the faro ; llodyman v. West Midland 
Railway Co., 33 X. J. (Q. P.) 233, Cookburn, C. J., dissenting. 

Who should he plaintiff. 1 The proper person to sue as plaintiff 
is the person in whom the ptoperty was vested when lost or 
damaged. Hence the consignee is usually the proper plaintiff, 
because delivering of goods to the carrier commonly vests the property 
in the consignee ; Dunlop v. Lanibert, 6 Cl. 4" Fin. 600 ; Fragano 
V. Lof^, 4 P. ^ C. 219 ; IMwes v. Peck, 8 T. R. 330. But where 
there is a special contract between the consignor and carrier, the 
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cotuiignor may be plaintiff, and the ownership is immaterial ; Dunlop 
V. Lambert^ supra. If the consignment does not change the property, 
as where goods are sent on approval, the consignor should sue ; Swain 
▼. Shepherdf 1 Mood, *§* JRob, 223 ; or where the sale is insufficient 
to bind the vendee under Stat. Frauds ; Coats v. Chajdinf 3 Q. Ji, 
483 ; Coombs v, Dristol and Exeter liailtvay^ 3 II, 510 ; 27 

i. JT, {Ex,) 401 ; London and North- Western Railway Co, v. 
Bartlett^ 31 L, J, (Ex,) 92 ; 7 IL 400. See oases cited, ante, 
pp. 284-293, Action for not accepting goods. Where a single box 
containing the separate property of A. and B. is delivered to the 
carrier by a joint agent, A. and B. may join in the action ; Metcalfe 
V. London and Brighton Raihvag Co,^ 4 C, B,, N, S,, 317 ; 27 
L, J, {C, B,) 333. A special property is sufficient to support the 
action. Thus a laundress may sue a carrier employed by her, who 
loses the linen retunied by her through him ; Freeman v. Birch, 3 
Q, B, 492 (n). Where the master pays for his servant’s place, and 
the servant’s luggage is lost on a railway, the servant may sue in his 
own name ; Marshall v. York and Newcastlr Railway Co,, 21 L, J, 
(C’, V,) 34 ; 11 C, B, 055. The action was there treated as founded 
on tort and not on contract ; but semb, this was not material. 

Proof of dvlircry to drf ndanl,'] In an action against the proprietor 
of a stage-coach hjr the loss of a parcel, it is sufficient to prove the 
delivery of the parcel to the driver ; Williams v. Cranston, 2 Stark, 
82. A delivery of goods to some ollicer accredited for that purpose, 
as to the mate, although not made to him on board, binds the shii>- 
owner; Cobban v. Downe, o Esp, 41. If the master receives goods 
at the quay or beach, or sends his boat for them, the shipowner’s 
responsibility commences with the receipt; Abbott on Shipping, p, 258, 
loth edit., citing Molloy, B, 2, c, 2, s, 2; unless it appears that the 
consignor does not intend to trust the owner with the custody, as 
where ho soiuls his own servant in charge of the goods, who has the 
exclusive management of them ; East India Co, v. Pullen, 1 Stra, 690. 
Where the only nroof of delivery was, that the goods were left at an 
inn-ynrd where defendant and other carriers put up, it was held to 
be iiiBuffioient ; Svheay v. Holloway, I Ld, Raym, 4(5. So leaving 
goods at a wharf piled up among other goods, without communication 
with any one there, is not a delivery to the wharfinger ; Buekman v. 
Levi, 3 Camp, 414, Where the ordinary course of business at a 
railway office was to accept goods with a special limitation of liability 
in writing, and this was known to the plaintiff, who, nevertheless, 
oaused his goods to bo left with a railway porter at the station with* 
out complying with the regular course, and the porter received them, 
aud tliey were lost : Held, that the company was not liable as on 
contract, the delivery not being in due course, and the porter not 
being shown to have, or to have professed to have, power to contract 
with the plaintiff otherwise than in the ordinary course ; Slim v. 
Oreat Northern Railway Co,, 14 C, B, 647; 23 L, J, {C, P,) 166. 

Proof of non-delivery by defendant,"] Very slight evidence of 
non-delivery is sufficient to call upon the defendant to prove deli- 
very; (rrijfiths V. Lee, 1 C, ^ P, 110 ; Hawkes v. Smith, Car, 

72. ^ Whether the carrier is bound to deliver at the residence of the 
consignee seems to depend on the circumstances of each particular 
case. In the absenoe of any express ^gntroct or usage, carriers by 
land are bound to deliver the goods to or at the house of the eon- 
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signee ; see Hgder. Trent and Merseg Navigation Co., 6 T. JR. 389; 
Ston’’ V. Crowley^ M^CL ^ Y. 129; Duff v. Dudd^ 3 J?. B. 182* 
And if it be the carrier’s course of trade to deliver goods at the 
consignee’s residence, he is clearly bound to do so ; Goiden v. Jlfan- 
ning, 2 W. BL 916. Where goods are conveyed by sea, it seems to 
be sufBcient for the captain to deposit them in some place of safety 
and give notice to the consignee; see Hyde v. Trent and JMersey 
Navigation Co.^ 5 T. R. 397. And he is bound to keep them a 
reasonable time until fetched, and is liable during that time ; Bourns 
V. Gatliffe, 3 M. 4* C. 643; S. C. in II. L., G. 650. Although 

the consignor of goods directs tiie carrier to deliver them at a particular 
place, the carrier may deliver them wherever ho and the consignee 
agree ; London ami Norths IVeatern Railway Co. v. Bartlett^ 31 
L. J. {Bx.) 92 ; 7 IL N. 400 ; and in such a case the carrier is not 
liable to an action by the consignor for not delivering at such place, 
as the non-delivery was pursuant to the orders of the consignee, and 
it makes no difierence that the consignor could not recover the price 
of the goods from the consignee in consequence of there being no 
acceptance within the meaning of the Statute of Frauds; S. C. 
Jf the consignee refuses to receive the goods, and the carrier puts 
them into ins warehouse, ho is not bound as a carrier to give notioo 
to the consignor of the refusal : it is a question for the jury 
** whether the carrier has done what is reasonable under the circum- 
stances ; ” Hudson y. Baxendaley 2 II. N. 575; 27 L. J. {Bx.) 93. 
Qucercy if the carrier is bound to keep possession of them after re- 
fusal, S. V. If the consignee refuses to pay the carriage, the carrier 
must deal reasonably with the goods in his possession, and ouglit not 
{semh.) to send them back so as to prevent a tender within a reason- 
al>le time ; Crouch \. Great Western Railway Co.y 26 L. J. (Bx.) 
418 ; 2 H. N. 491 \ S. C. in Bx. Ch.y 3 JI. N. 183 ; 27 L. J. 
{Ex.) 34o. If the carrier delivers the goods to a wrong person, he is 
liable in trover ; JSUphenson v. Harty 4 Bing. 476 ; aliteVy if only lost; 
Ross v. Johnsony 5 Burr. 282d. 

The liability of a carrier continues till delivery. Therefore where 
goods are destroyed by lire after they are deposited in the defendant’s 
wharf, and before a reasonable time has elapsed for the plaintiff to 
fetch them, the defendant is liable ; Bourne v. Gatliffey 3 31. ^ Q. 
643 ; afiirmed in II. L.y 7 31. G. 850. And where the ques- 
tion is, whether the goods have been delivered by tho defen- 
dant at London, evidence is admissible to show what consUtutes a 
delivery in Loudon according to the usage of that port ; and former 
dealings between the plaintiff and defendant are evidence of such 
usage ; S. C. ; and sec posty pp. 375-6. 

The declarations of the coachman respecting the loss of a parcel 
are evidence against the coach proprietor ; May hew v. Nelsony 6 C. 

P. 58. 

Damages.^ Where goods are sent from A. to B. and are lost, the 
consignee is entitled to their value at B., as distinguished from the 
place where they were delivered to the carrier ; Rice v. Baxendaley 
30 L. J. {Bx) 371 ; 7 II. N. 96. The damage# must be measured 
by the ordinary consequences of a breach of contract or datr, 
such as both parties must be supposed to have oontemplated ; 
Hadley v. Baxendale; 9 Ex. 341 ; 23 L. J. (Bx.) 179. Thus where, 
owing to the delay of a month in the delivery of cloth by the 
defendants, which the plaintiff wanted immediately to make up into 
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capS| the plaintiff lost the season, it was held that he could not 
recover as damages the loss of the profit he would have made by 
sale of the eaps, but that be could recover the amount of depreciation 
in the market value of the cloth owing to the lapse of the season ; 
tVihon V. The Lancashire Maihcay Co.^ 30 L. J. {C, P.) 232; 9 
C. P., N. 032. So the plaintiff may recover the difference between 
the market price of hops on the day when they ought to have been 
delivered and the price when they were available for sale, owing to 
delay and damage caused by the defendants ; Collar d v. South-JEastern 
My. Co., 30 L. J. {Ex.) 303; 7 H. 79; sec also OeeY. Lancashire^ 

(S-c., Ity. Co.^ML.J.{Ex.)ll ; 0 J/. 4* M. 211. If, in consequence of the 
dela^, or erroneous information, of the carrier, a passenger is obliged 
to hire another conveyance, or stop a night on the road, the expenses 
may bo recovered ; but the jury cannot give general damages for con- 
sequent derangement or loss of business, trouble, or inconvenience ; 
Hamlin v. Great Northern liy. Co., 26 L. J. {Ex.) 20 ; 1 11. ^ N. 408. 
Where, by reason of a refusal to carry, or of non-delivery, or delay 
by a railway company, a carrier, who uses the railway for his parcels, 
is injured in his own business as a carrier, such injury is too remote 
to be considered in damages ; semh. Crouch v. (Jlreat Northern lly. 
Co., 11 i:.e. 1A2 ; 25 L. ,/. {Ex.) 137. 

Wlion the plaintiff has made a false declaration of the value of 
horses, in order to induce a railway company to carry them on lower 
terms, and they are injured by the company’s negligence, he cannot 
recover more than the declared value; ]\TCanve v. Loyuhm and 
Nor th-^ Western Jtailwntj Co., 31 L. J. {Ex.) 65 ; 7 H. N. 477 ; 
affirmed in Ex. Ch., 31 L. J. {Ex.) 39 ; 3 H. C. 343. 

Defence. 

lly the now rules, II. T. 1853, the plea of non assumpsit, or a plea 
traversing the contract, operates only as a denial in fact of the 
contract, promise, or agrconicnt. Thus, in actions against carriers 
for not delivering or keeping goods safe, &c., it will deny the 
contract, express or implied, as alleged, but not the breach. If 
the action is framed in tort,, the plea “ not guilty ” operates 
to deny the loss or damage, but not the receipt of the goods 
as carrier, or the purpose for whioh they were received. If the 
declaration oharges the defendant as a common carrier in respect 
of his ordinary liability ns such, a plea traversing the delivery and 
n coipt modo et forma, is supported by proof of a special contract 
limiting such liability ; Shaw v. York and North Midland Mailtvay 
Co., 13 (i. B. 347 ; accord. Crouch y. London and North-Western 
Mailway Co., 7 Ex. 705; Austin y. Manchester, ^c. Mailway Co., 
16 Q. B. 600 ; Walker y. York and North Midland Railway Co., 
2 E. B. 50 ; Mhite v. Great Western Railway Co., 2 C. B., N. 
S., 1. But where the defendant is so charged, and the defence is 
that the goods are of the kind specified in sect. 1 of the Land Car- 
riers’ Act, and not declared or paid for as such, this must be specially 
pleaded ; Syms y. Chaplin, 5 Ad. E. 634. A carrier may by his 
plea set up the titla o£ a third person who has claimed and retaken 
the goods ; Sheridan y. New Quay Co., 4 C. B., N. 649-650. 

Loss by plaintiff^ s oten d^ault.] It is questionable how for and 
under what circumstances it is a defence that a parcel was lost by the 
default of the plaintiff' himself. It has been considered that where 
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the gist of the action is negligence and non-performance of duty, so 
08 to be founded on tort, rather than contract, this may ho a defence* 
Thus, in case for a loss by the defendant’s negligence, it appeared 
that the defendant’s cart was unfit for the carriage, and tlmt tho 
packing was improper, and the defendant oifored to show that they 
were packed by the plaintiff himself, that the cart was sulTiciout fur a 
less weight, and that the plointifi: had mis-represented the real 
weight, and so over-loaded it ; and so, that tlxe loss was attributable 
to the plaintiff himself : the Court determined the defence inadmis- 
sible under the plea of Not guilty, the acceptance to be safely carried 
being admitted on the record ; but Tindal, C. J., thought it would bo 
a defence under a special plea or a traverse of the acceptance inodo et 
formd: Wehhs, PtujCy 6 M. ^ G. 196. This case, however, was not 
that of a common carrier ; sec further, 3Iartm v. Great Northern 
llailway Co., 16 C. B, 179 ; 24 L. J. (C. P.) 209. Where tho plaintiff 
has done anything to disguise the nature of the goods, or to lull the 
vigilance of tlie carrier by treating a parcel as of no value, this 
might be a defence ; see per Abbott, C. J., in Steal v. P'ayg^ 6 B, 

A, 347 ; Batson v. Donovan^ 4 B, ^ A, 21, Such conduct is in tho 
nature of a fraud ; see olso Bradley v. Waterhouse ^ Mood. M. 154; 
3 C\ 4" P> 318 ; and antCy pp. 360-1. In cases where this is a defence, 
the fact should bo specialJy pleaded, unless tho x>Articular issue taken 
be such as to make the evidence relevant to it. 

Passenger carriers. 

Carriers of passengers stand on a different footing from carriers of 
goods. They are not insurers of the person, and afe responsible only 
for want of due care ; Christie v. GrujgSy 2 81 ; 2 Kent Com. 

600. iSo far, however, as respects the personal luggage of a passenger, 
such a carrier is said to bo liable to tlio ordinary obligations of oorn- 
mon carriers, though there may be no distinct contract for it ; Kenty 
ubt supra: and liichards v. Londouy Brightony and South Coast 
liailwag Co., 18 L. J. (C. i^) 251 ; 7 C. B. 839, is a direct authority 
that the luggage of a passenger is in tho same position as goods sent 
by a carrier ; but in Stexoart v. JLoxidonand North- Westex'n Bailway 
Co.y 33 Z. J. {Bic.) 199, 3 JP if V. 135, Pollock, C.P., dissents 
from that case, and says a carrier undertakes no responsibility in 
respect of the goods o/ a passenger beyond that which he undertakes 
■with respeot to the passenger himself ; the contrary, however, has 
been assumed in almost every case. If a man travels in a Xiublio 
coach and takes his luggage with him, and looks after it himself, 
^et the carrier is not absolved from responsibility, but will be liable 
for the loss of it ; per Chambre, J., Bohinson v. DunmorCy 2 B. P. 
419. So in railway carriages; Munster v. South- PJastern Bail- 
wag Co.y 4 a B.y N. S.y 676; 27 i. J. iC. P.) 308. Unless tho 
owner has specially undertaken to watch it; which will be a 
defence under the general issue; for then the plaintiff had not 
entrusted tho charge of it to the carrier, but relied on his owu 
vigilance alone; Brind v. Dalcy 2 M. W. 775. On railways, 
where the company provide servants to assist passengers to discharge 
their luggage on arrival, the liability of the company oontinues 
until the servants have done their duty ; therefore where a passenger 
took articles with him into a railway carriage, and on getting out, put 
them in charge of a railway porter to carry to a hackney coach for 
him, it was held that the company’s duty as carriers continued 
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until they were placed in the coach ; Richards v. London and South 
Coast Railway 7 C. R, 839; 18 L. J, {C, F.) 251, Williams, 
J., dubitante^ Tliis ruling was affirmed by the same court in Ruteher 
T. London and Souths Western Railway Co,^ 16 C, R. 13 ; 24 
i. J. (C, P.) 137 ; where the plaintiff held his bag in his hand and 
delivered it to a porter on the platform to take to a cab. A carrier is 
liable only for the personal luggage of the passenger, and not for mer- 
chandise ; and where a passenger by a railway carries merchimdise as 
personal luggage, it has been held that the company is not liable for 
the loss, unless it be carried openly, so that its nature is obvious, and 
no objection has been made by the company’s servants ; Great Northern 
Railway Co, v. ShejdtiTd^ 8 Rx, 30; 21 L, L (A^****) 114, 286. In 
this last case there was no special contract, nor any limit imposed by 
the company’s regulations except as to weight. If a railway company, 
which by the terms of its regulations allows a passenger to take per- 
sonal luggage, chooses to take as luggage that which it knows to be 
merchatuliso, it docs not lie in the mouth of the company, if an article 
bo lost, to say it is exempt from liability on the ground of the 
article being merchandise and not luggage. On the other hand, if a 
passenger, who knows that ho is only entitled to take personal lug- 
gage, takes merchandise, ho cannot afterwards claim to be compen- 
sated in respect of its loss by the company to whom he has given no 
notice of the contents of his package ; ho takes it at his own risk ; 
S, (\ ; Cahill v. London and North-Western Railway Co,y 31 
Z. J. (C. 7^) 271 ; 13 C. 7/., N. *V., 818, {Rx. C%.). ‘The mere 
fact that a [tackot looks like merchaiidiso and is marked glass 
is not enough to fix the company with knowledge that that which a 
passenger is taking with 1dm as luggage is in fact merchandise, and 
so fix them with responsibility; S, C. Sketches and drawings 
carried by an artist among his personal luggage arc not within the 
term ordiiioiy luggage ” of a certain weight usually carried free of 
charge on railways ; Mf/tto?i v. 3Iidland Railway Co., 4 11, N, 
615 ; 28 L, J, (A>.) 385. 

The holder of an cxcursion-tickct, expressed to be “ subject to the 
conditions coiitaiued in the company’s time and excursion bills,” one 
of which conditions was 'luggage under GOlbs. free at passenger’s own 
risk,” is bound by the terms of this special contract, which is not 
within the Traffic Act, aiid it makes no difference that the owner was 
not aware on what condition his luggage was being carried ; Stewart 
V. London and North- JCvstern Railway Co,, 33 L, J, {Ex,) 199; 
3 II, a 135. 

The private act of a railway company provided that each first- 
class passenger might take with him luggage not exceeding a certain 
weight. The plaiutifi* took a cheap first- class excursion- ticket subject 
to Uie express condition, of which he had notice, that no luggage was 
allowed. He put his portmanteau, which w^eighed less than the 
amount allowed by the act, into the train : hold, he was bound to pi^ 
for the carriage of it ; Ramsey v. North Eastern Railway Co., 14 6, 
R. 641 ; 32 L. J. (C. I\) 244. 

A passenger carrier is obliged to receive all passengers for whom 
there is adequate accommodation ; Renett v. Peninsular^ 
Steam-packet Co., 6 • C. R. 775 ; 2 Kent Com, 601. Special 
cirouinatances may, however, warrant the rejection of a passenger ; 
as misconduct, refusal to comply with reasonable regulations, over- 
loading, &o, ; Kentj supra. If unlawfully rejected or delayed, the 
injured party may recover the expense occasioned by hiring another 
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conveyance ; Great Northern Paiheay Co. v. Haweroft^ 21 L. 

(Q. B.) 178 ; Jlamlin v. Great Northern By. Co., p.^37-1. 

Where a passen^r by railway takes a ticket under which he is 
carried over several railways, the contract is with the first company 
only ; see cases ante^ p. 363. ^ 

Actions for injury by accidents are more frequently treated as 
founded on tort. 

The cases on negligent driving, collision, &c., will be found under 
those heads in another part of this work. 


ACTIONS AGAINST COMMON INNKEEPERS. 

This, like tho action against carriers, may be treated as founded on 
tort, or on contract. It is generally an action ex contractu for some 
breach of the contract, express dr implied, which tho innkeeper has 
entered into, or professes to be ready to enter into, with his guest, in 
relation to his personal entertainment. 

An innkeeper at common law is answerable for tho safe keeping of 
the goods of a guest; Calyces cascy 8 Bcjj. 32; and u loss is ^frima 
facie evidence of liability on the part of tho innkeeper ; Dawaon v. 
Chamneyy 5 (i. Ji, IGl ; 2 Nent Com. o92; Story on Bailments y 
88. 470-1 ; Morgan v. llaveyy infra, lie may be exonerated by 
the negligence of the guest ; and this is evidence under a plea of 
Not guilty, where tlie count is in tort; or on a plea denying 
loss by negligence, if it is in the form of contract. Where money 
is lost, the ostentatious display of it in a public room at an inn, 
and leaving it there in an insecure box, is evidence of negligence 
conducing to tho loss ; Armistead y. ff tldcy 17 (i. B. 2(>1 ; so where 
the guest has taken the goods into his own custody, and leaves 
the door of tho room unlocked ; Buryess v. Clements, 4 ilf, 

306. The omission by tho guest to leave valuable articles with 
the innkeeper, or to fasten his bed-room door at night, is not 
necessarily such negligence; Morgan \. Bavey, 6 JT. 4r N. 265; 
30 L. J. {Ex.) 131. The question forajury wiU be, whether the 
loss would or would not have happened if the guest had used the 
ordinary care that may reasonably be expected from a prudent man ; 
Cashill V. Wright, 6 E. ^ B. 891. It is not enough to ask if the 
guest had been “ grossly negligent S. C. The obligation of the 
innkeeper extends to the horses and carriages of the guest ; Calye's 
case, supra ; Jones v, Tyler, 1 Ad. ^ E. 522 ; Baker v. Bay, 32 L. J. 
{Bx.) 171 ; 2 II. Ijr C. 14. In the last case the guest had gone from the 
iim intending to return, leaving his horse there, and after the day of 
his return h^ passed without his return, his horse was injurea by 
being driven in a carriage by the inkeeper’s servant, and it was held 
that the innkeeper was liable as such for tho injury. But ho is not 
liable for the injury to a horse by a kick from another horse if 
Begligence in him and his servants is disproved ; Dawson v. Charh-^ 
ney, supra. 

By 26 & 27 Viet. c. 41, s. 1, no innkeeper shall, after the 13th July, 
1863, be liable to make good to any guest any loss or injury to property 
brought to the inn (not l^ing a horse, or other live animal, or any gear 
appertaining thereto, or any carriage), to a greater amount than £30, 
except in the following cases; (1) Where the property sha]} have 
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been stolen, lost, or injured, through tho wilful act, or fault, or 
neglect of the innkeeper or any servant in his employ. (2) Where 
the property shall have been deposited expressly for safe custody with 
the innkeeper. Provided that, in case of such deposit, the innkeeper 
may reejuire as a condition to his liability, that the property be 
deposited in a box or other receptacle, fastened and sealed by the 
person depositing. By section 2, if ah innkeeper shall refuse to receive 
xor safe custody any property of his guest, or if the guest shall, 
through any default of tho innkeeper, bo unable to deposit his pro- 
perty, tho innkeeper shall not be entitled to the beneiit of the act in 
respect of such property. By section 3, every innkeeper is to cause 
one copy at least of the first section of the act to be exhibited in a 
conspicuous part of tho hall or entrance of his inn, and is to be 
entitled to tho benefit of the act in respect of such property only, as 
shall be brought to his inn wliile such copy is so exhibited. By sec- 
tion 4, ** inn” means any ho:el, inn, tavern, public-house, or other 
place of refreshment, tho keeper of , which is by law responsible for 
the property of bis guests; ^‘innkeeper” means the keeper of any 
such i)lao6. 

All innkeeper by the common law is bound to receive persons who 

? resent themselves as guests, if ho has accommodation ; M, v. IvenSy 
C. P. 213; jn'r Holt, C. J., Lane v. Cottony 12 Mod, 484; 
Whitens casoy 2 IhjsTy 158. See Fell v. Knighty 8 Mm IV, 276. 
Ho is, however, at liberty to set up an inn for the reception of par- 
ticular classes of people, and is then only bound to do what bo piiblioly 
professes to do in this respect ; see per Parke B., in Johnson v. 3lidlond 
Railway Cb., 4 J!?x. 371, 373. And mere cofleo-house keepers (not 
professing to lodge their guests), lodging or boarding housekeepers, 
and the owners of public-houses merely for sale of beer, &c., are not 
common innkeepers ; for these do not profess to entertain and lodge 
all travellers ; see oases cited, 2 Kent Conu 595-6 ; and Thompson v* 
Lncyy 3 ii. 283. 

The lien of innkeepers is treated of hereafter under Action for 
Dvtcjition of Qoodsm 


DEFENCES IN ACTIONS ON SIMPLE CONTRACTS. 


Plea in Ahatemvntm 

The proofs necessary in issues on nlcas in abatement are generally 
apparent on the pleadings, but it will be necessary also to bo prepared 
with evidence to nrove the damages in cases where more than nominal 
damages are sougnt ; for the judgment for the plaintiff is final, and 
the damages must be assessed by the same jury that tries the issue 
on the plea. See Tfeleher v. Le* Pelletier y 1 Vamp* 479 ; and 2 JVmSm 
211, >i. (3L The situation of the plaintiff, who succeeds 
in negativing the plea, is the same as if he had judgment by default 
and was executing a writ of inquiry. 

JSpidenee on plea nonjoinder of co-eontractor,'} The plea of 
nonjoinder alleges a Joint contract made by the plaintiff with the 
defendant and others therein named, who are statea to be alive and 
to have been resident within the juiisdiotion at the oommenoement 
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of the suit, and to be ^ still’ there resident. The replication usually 
denies the joint promise or contract ; but it may deny the residency, 
or that the person named is alive ; or reply his discharge as a bank- 
rupt or insolvent (3 & 4 Will. 4, c. 42, s. 9). The Statute of Limita- 
tions may be given in evidence on issue taken on the plea (9 Geo. 4, 
o. 14, 8. 2, cited posf, p. 393). 

Where one of several joint contractors is an infant, ho ought not 
to be joined as defendant, and if the defendant pleads his nonioindor 
in abatement, the plaintiff may reply the infancy ; Burgess v. Merrill^ 
4 Taunts 468. ^ut where, "instead of replying the infancy, the 
plaintiff replied that the contract was made by the defendant solely, 
the court held that the plea was supported by evidence that the pro- 
’ mise was made by the defendant and the infant iointly ; for that the 
contract was not void as to the infant, but voidable only ; Oibhs v. 
Merrilly 3 Taunt. 307. 

Upon the plea of nonjoinder of a co-contractor, and a denial of the 
joint contract, the question will arise with whom the contract was 
made. If a contract be made by a person in his own name, though 
really on account of himself and other persons, those whoso names 
arc not mentioned are in the position of undisclosed ^mncipals ; they 
are liable to be sued, but the party Suing is not obliged to join them. 
If the contract be made in the name of a firm, then ^e plaintiff must 
join all those whom he knows, or has reasonable rniians of knowing 
to be members of the firm. But the nonjoinder of secret partners, 
of whose existence the plaintiff has no reasonable means of knowledge, 
is no ground for a plea in abatement ; Be Mantort v. Saunders^ 1 i/. 

Ad. 398; Bulkn and Leake on Pleading ^ 2nd ed. p. 198. Pro- 
bably it will be considered that persons in business ought to make 
some inquiry as to who are members of the hrms with which they 
deal, ana that they will be presumed to bo aware of the existence oV 
acting partners, although their names do not appear in the stylo of 
the firm ; Bbnjield v. Smithy 12 M. 

The plea must name all the persons alleged to have been joint con- 
tractors ; if therefore, U£>on issue on a i>lea in abatement, it appears 
that others besides those named in the plea were also co-contractors, 
the plaintiff is entitled to a verdict ; CreMin v. Calvert ^ 14 M. 
Ws 11. lienee, too, if any one of the contractors was, at the com- 
mencement of the action, out of the jurisdiction, there can bo no 
effectual plea in abatement ; Joll v. Curzouy 4 C. B. 249. And it 
should seem that the defendant must prove that all the persons 
named are co- contractors ; for if one or more are not co-contractors 
this is a variance, and the plea would not give the plaintiff a better 
writ, but one on which he could not, at common law, have recovered 
at all. 

On issue joined on the residence ” of the person named, it must 
be shown that he has a domicile or dwelling within the jurisdiction, 
and a mere house of business is not enough ; but temx>orary absence 
abroad will not disprove residence ; Mayhury v. Mudie^ 6 C. B. 283 ; 
Lambe y. SmythCf 15 M. TV. 433. This, however, is a question 
which more frequently arises on the affidavit to verify the plea, than, 
on the trial of an issue on the plea. 

By section 10 of 3 & 4 Will. 4, c. 42, it is enacted that where, 
after plea in abatement, the plaintiff shall, without proceeding to 
trial upon issue thereon, bring another action against tne defendant 
in the first action and the person or persons named in such plea in 
abatement as joint oontractors, if it snail appear by the pleadings in 
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sttoh subsequent action, or on the OTidence at the trial thereof, that 
all the original defendants are liable, but that one or more of the 
persons named in such nlea in abatement, or anj subsequent plea in 
abatement, are not liable, the plaintiff shall nevertheless be entitled 
to judgment, or to a verdict and judgment, as the case may be, 
against the defendants who .shall appear to be liable: and every 
defendant who is not so liable shall have judgment, and shall be 
entitled to his costs as against the plaintiff, who shall be allowed the 
same as costs in the cause against the defendant who pleaded in 
abatement the nonjoinder of such person ; provided that any defen- 
dant who pleaded in abatement shall be at liberty on the trial to 
adduce ovidonce of the liability of the defendants named by him in 
suoh pica in abatement. 

Under the X)rovision8 of the Common Law Procedure Act, 1852, 
certain powers are given to amend on a ])lea in abatement for non- 
joinder of a co-contractor by adiing the names of the persms named 
in the plea, and re-serving the writ (sect. .‘IS)* To such a case the 
act 3 & '1 Will. I, c. *12, would not apply, and the Legislature has 
therefore provided for this case by scet. 39 of the Common Law Pro- 
cedure Act, 1S52. I5y that act, in all eases after suoh plea in abate- 
ment and amendment, if it appears at the trial that the persons named 
in the plea in nbatenieat wen? in fact jointly liable with the original 
defendant, such defendant will have judgment fi»r the costs of the 
plea ami amendment ; but if it appears that the original defendant, 
or any of the original defendants, is or are liable, but that one or 
more of the added defendants is or are not liable as contractors, the 
plaintiff shall have judgment against the other defendants who shall 
appear to bo liable ; and every defendant not liable shall have judg- 
ment for his coats as against the plaintiff, who is to be allowed the 
same, together with the costs of the plea in abatement and amend- 
ment, as costs against the original defendant who so pleaded ; pro- 
vided that the original defendant shall be at liberty od the triad to 
adduce evidence of the liability of the other defendants named by 
liim in his plea in abatement. 

This last provision seems practically to supersede the 10th section 
of the former act, as it is not now likely that the plaintiff will bring 
a new action instead of amending. 

Other pleas in abatement, such as coverture, pendency of another 
aotiou, &o., occur too rarely at Nisi Prius to be usefully noticed 
here. 


General Issue. 

The exact nature of the issue raised by the plea of non-assumpsU 
to a declaration on a contract is a question of law, which will be 
found fully disotissed in books on pleading; see Sullen and leake 
on Pleadhiff^ 2nd. ed., p. 39G. In general terms, the plea puts in 
issue the fact of whether or no the contract stated in the declaration 
was entered into ; the proof of this depends very much on the nature 
of the contract, and the rules relating thereto will be found stated 
under the proper heads in this work. 


Accord and Satitfaction. 

Accord and satisfaction after breach must be specially pleaded, and 
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the evidence required in support of it depends on the allegations in 
the plea, and the replication to it. 

In order to be a good discharge of the cause of action, an accord 
must be executed, that is, performed t>y the defendant and accepted 
by the plaintiff, before it can be pleaded ; but the plaintiff may accept 
a valid executory agreement in satisfaction ; Evatts y. Powi$^ 1 
€01; Hall v. I%ckton, 14 Q. JB. 380; 16 Q. IL 1039; and it will 
be a question for the jury whether the agreement^ and not the 
j^erformance of it, was accepted in lieu and satisfaction ; Ibid. The 
defendant pleaded the pendency of certain disputes, and an agree- 
ment respecting them betw^ecn the plaintiff' and defendant entered 
into in satisfaction, &c. ; the plaintiff denied the agreement: Held, 
that the pendency of the disputes was admitted on the record ; Hey 
V. Hoarliomey (> N. C, o2. Accord and satisfaction made b}^ a 
stranger on behalf of the defendant, and adopted by the plaintiff', 
will bo a defence ; Jones y. Eroad/t^rsty 9 C. B. 1*93 : Bandall y. 
Moon, 12 C.^B. 261 ; 21 X. J. {C. B.) 226. 

If one of soyeral joint creditors accept a satisfaction from the 
debtor, this is a good defence to the action, without proof of any 
authority from the co-creditors to accept tlie satisfaction ; Wallace 
V. Kelsall, 7 M. (§• W. 264 ; SimVi v. Lovell, 10 C. B. 6. So if 
satisfaction be accepted after breach it is a good defence ; Blahc*s 
Case, 6 Bcp. 43 h. ; Bullen and Leake pn Pleading, 2ndcd., p, 414. 
The acceptance in satisfaction, as \vcll as the agreement to accept or 
the accord, must be shown ; Bay ley v. Homan, 3 N. C. 920 ; Hard- 
man v, Bellhouse, 9 M. 7!\ OVG, It is not sufficient that the 
defendant was always ready and willing to carry out his part of 
the agreement ; Collinghourne y. Mantell, & M. 4* » 

Wray y. 3Iilestone, 5 M. cy lf\ 21 ; Allies v. Prohyn, 2 L\ M. ^ 
B. 408. 

Though an acceptance of a less 6\tm in satisfaction of a debt of a 
larger liquidated amount is. by itself, no good accord, yet if there be 
some adaitional benefit or other consideration for such acceptance, it 
may be a discharge ; sec Cumber v. Wane, and the cases cited in 1 
Sm, L. C. 160. On this ground, compositions with creditors, accepted 
by them or by several of them under an agreement, are pleadable by 
way of accord ; for in cases of doubtful solvency, the agreement of a 
creditor to give up a part in consideration that others will do so, is 
valid as against him, and will bind, although all the creditors have 
not consented ; Norman v. Thompson, 4 Ex. 755. 15 ut if the agree- 

ment is signed only as an escrow and on the understanding that 
certain others are to sign it, it is no accord unless the others also 
agree ; Boyd v. Hmd, 26 L. J. {Ex.) 164 ; 1 H. N. 938, in error, 
where ATorman Thompson is corrected and explained. Where the 
demand is not hquidated, as where it is claimed on a quantum meruit, 
acceptance of a less sum in satisfaction is an answer; Cooper v« 
Parker, 15 C. B. 822; 24 L. J. {C. P.) 68. In that cose the 
defendant pleaded the compromise of another suit (in which the 
defendant had pleaded infancy), and payment by him of a less sum 
under the compromise in satismetion of that and all other causes of 
action : On issue j^oined, it w'as held that proof of infancy was imma- 
terial, the plea being a defence whether defendant was an infant or 
not at the time of the former suit. 

It is questionable whether a plea of accord can be taken distribu- 
tively, so as to cover part only ; see Oahriel v. Dresser, 24 L. J. 
(C. P.) 81 ; 15 C. B. 622. This decision, however, was on de- 
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murrer, and not on issue joined, where such a plea might perhaps be 
treated on the same footing as a plea of payment. 

An agreement to refer to arbitration is not an accord and satis- 
faction, nor will it oust the jurisdiction of the court, except where 
the referjsnce is made, by the contract itself, a condition precedent to 
the right of action ; Scott v. Avery ^ 6 IL L, C, 811 ; 6 -ff. ^ iV. 239. 

An oral agreement to accept something as a satisfaction, followed 
by performance and acceptance, is a good defence by way of accord 
and satisfaction, notwithstanding that the substituted agreement 
is of a kind which by the statute of frauds is required to be in 
writing, and this formality is not complied with ; Lavery v. Turley y 
30 i. J. (Ex,) 49 ; 6 If. cy JV. 239. Qurcrcy whether the acceptance 
in satisfaction of an invalid agreement would bo a defence ; perhaps 
it would bo contended that there was no consideration. 

Alteration. 

It is a good dofonoe to an action on a contract, that it has been 
altered by the plaintiff since its making without the consent of tho 
defendant ; PigoVs casCy 11 27 o. ; Davidson v. Cooper y 13 M. 

W. 343 ; and it will make no diflbrence that the rights of tho 
parties actually in dispute are not thereby affected ; Mollett v, 
IVacherharthy 5 L\ JB. 181 ; 17 L. J. (C. P.) 47. An alteration 
which had absolutely no effect on tho liability of eith#* party, as 
stated in tho contract, would pcrh^ips not vitiate the instrument. 

If tho alteration were made by a stranger, much would depend on 
whether or no tho plaintiff wore tho person responsible for the safe 
custody of the instrument. If he were so, then the alteration by a 
stranger would vitiate tho instrument, though it was made without the 
knowledge of tho plaintiff; CrooJeewit v. Fletcher y 1 -HT. iV. 893 ; 
2() Tj. J. ^Ex,) Id 3. 

If tho alteration wore made by’a strangejyit a timo when the plain- 
tiff was not responsible for its safe custiSy, it has never been held ' 
that it could be relied on as a defence. 

As to tho degree of diligence to be exeroisod by the person having 
the instrument in his custody there may bo some doubt. It would 
seem from Shep. Touch. 69, Argoll v. Cfwncyy Palm. 402, Bolton v. 
Bishop of Carlislcy 2 II. Bl. 259, that he is not absolutely in the 

S osition of an insurer ; though in Crookewit v. Fletcher y wi supray 
lartin, B,, makes use of language almost strong enough to make 
him BO. 

If both parties agree to an alteration then the old contract is 
rescinded, and a new one substituted, unless it made simply for 
the purpose of correcting an error. 

This defence may be raised under the general issue. 

See cases on the effect of alteration as to stamps, antey p. 133, 
as to bySs and notes, p. 202 ; as* to bought and sold notes, p« 295 ; 
as to deeds, Action on Covenanty and Action on Bond. 

Coverture. 

The coverture of the plaintiff or defendant at the time of the con- 
tract entered into was formerly a good defence under the general 
issue ; but it must now be pleaded specially. If the coverture was 
after the contract, it is only a plea in abatement ; and where the 
plaintiff, being a married woman, might have sued jointly with her 
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husband, her ooverture ia only pleadable in abatement ; Dalton y* 
Midlmd Bailway Co., 13 C. B. 474 ; 22 L. J. (OiP.) 177. 

In some oases a married woman has been allowed to be sued as a 
feme sole. If the wife of a foreigner, resident abroad, lives and 
trades here os a feme sole, she may do sued as such ; De GaiUon y. 
UAigU^ \ P. 357. And where a bVcnch emigrant left his wife 
in tlm country, and resided abroad, Lord Kenyon held that this was 
tantamount to an abjuration of the realm in a native, and that the 
wife might bo sued as a feme solo ; Walford v. Duchess de Bienne^ 

2 Esjk 654; Franks v. Samej id. 687# But in a similar case Lord 
Ellenborough held that the wife w'as not so liable, and tho Court of 
King’s Bench, concurred in that opinion ; Kay y. Duchess de Bienne^ 

3 Cam2>. 123. A feme covert, living apart fronx her husband and 
having a separate and suificient maintenance, cannot be sued as a 
feme sole ; 3farshall v. Btitton^ 8 T. B. 545. Nor can tho wife of 
an Englishman who is resident abroad be so sued ; Marsh v. Jlutchin^ 
«o«, 2 B. B. 226; Stretton v. Busnachy 1 N. C. 139; and seo 
Boggeii v. F'riery 11 Hasty 301. Even a divorce a mensd ct ihorolov 
adultery was held not so far to destroy the relation of husband and 
wife as to render her liable as a feme sole ; Lcicis v. Lecy 3 B. <S|‘ C. 
291#' But after a divorce a vinculo y the wife becomes a single xyoman 
by operation of law, and it is the same as if she had always remained 
single; Anstey v. Mannersy Gow. 11. And by sect. 26 of 20 & 21 
Viet. c. 85, after judicial separation by sentence of tho court there 
established, the wife is, while separated, to be considered as a fomo 
sole for tho purpose of contract and wrongs and of suing and being 
sued in a civil proceeding. So where tho husband has abjured the 
realm ; Lean v. SchutZy W. Bl. 1195; Lewis y. Lecy 3 B. C. 
297 ; or been transported beyond seas as a convict, in which case 
the wife is to be considered as a feme sole ; Carrol v. BlencoiOy 

4 Esp. 27. 

Except where the marriage is a nullity, it seems proper to reply 
the above matters specially ,|pid such is the nractice ; I Chit. Brcced. 
607 {h)y 2nd ed. In Ganer y. LaneshorowjhyX Beakc N. P. Ca. 17, 
where the defendant pleaded coverture, Lord Kenyon, C.J.,held that 
tho plaintiiF might prove, on a traverse of the plea, that tho suj^posed 
husband had a former wife living. 

Coverture may be proved by a copy of tho register of marriage 
with proof of identity, aniey p, 89, or by the usual presumptive 
evidence of marriage — ^reputation and cohabitation ; Kay y. Duchess 
de Bienncy 3 Camp. 123 ; Birt y. Barlow y 1 Doug. 171 ; arUvy p. 92. 
j^d tho defendant must show that her husband was living at the 
time of tho debt contracted, or within seven years ; Hopewell y. De 
BinnUy 2 Camp. 113. The defendant is not estopped by her pre- 
vious admissions and acts as a feme sole ; Davenport v. Nelsony 4 
Camp. 26. 

Fraud. 

The proof of fraud in the party seeking to enforce a contract is a 
good defence ; but it must be specially pleaded. The fraud necessary 
to maintain a general plea of fraud and covin must be some conceal- 
ment or decejption practised by the plaintiff with respect to the very 
transaction m question ; tho illegali^ of the transaction, by reason 
of usury or other causes, is not sufficient ; Green v. Goadeuy 3 M. 

O. 446. Where a fraudulent representation constitutes tixe alleged 
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fraudt it must be on a matter which, in a case of simple contrae^'V^ 
substantially the dinsideration for the agreement ; per Erie, 4 , m 
Mallalieu y, Ilodyson^ 16 Q. B. 712. But a false statement to the 
defendant of the state of accounts between tlie plaintiff and his debtor 
will prove the allegation of fraud in an action against the defendant 
as surety for the debtor; Stone v* Compton^ 5 N* C. 142; but see 
Maeon v. JDitchhourne^ 1 Mood. Bob. 460. Where the owner of a 
house sued the defendant for not taking the house according to agree- 
ment, it was held (Lord Abinger, C. B., dissentiente\ that the plea 
of fraud was not supported by x>**oof that the plaintiff’s agent had 
denied the existence of a miisance of which he, the agent, was igno- 
rant, but which the plaintiff himself knew of ; for though this was a 
mis-statement, it was no fraud ; Cornfoot v. Fowke^ 0 M. W. 358. 
But generally, the fraud of the agent, in the course of his principal’s 
business, is the fraud of the principal; per Parke, B., Murray y. 
Mann^ 2 Ex. 638. And it has been said that fraud in this plea means 
moral fraud, and not merely a false statement made in ignorance ; 
Moens v. Iley worthy 10 M. W. 147 (where, however, there was a 
difference of opinion among the judges on this point). In Evans y. 
Edmonds^ 22 L. J. {C. P.) 211, 13 C. B. 777, in an action for 
arrears of an annuity naya])lc by the defendant to his wife’s trustee, 
the plaintiff, a general plea of fraud was upheld on proof that the 
plaintiff bad inauced the defendant to make the settlement by falsely 
and fraudulently rexircsenting the wife to be a virtuous person, though 
she had committed adultery with the plaintiff*; and semhle^ if the 

i daintiff has fraudulently represented a fact to be true of which he 
cnows nothing, and which is untrue, it will be a defence; per 
Maule, J., ibid. In an action by vendee of a term aginst ven- 
dor for not assigning, it is a defence, on a prosier plea, that the 
defendant’s term was not assignable except by consent of the lessor, 
who was willing to accept a res^iectablo assignee, and that defendant 
was 'nduced to make the agreement the false and fraudulent 
representation of the plaintiff that one^ M., for whose benciit the 
purchase was made, was a respectable person, whereas he was not 
rewjcctable ; Canham v. Barry y 15 C. B. 697. 

The fraud may consist in permitting a party to labour under 
error. Thus where the defendant erroneously supposed that a picture 
had been in the possession of an eminent coUectur, and purchased it 
from the agent of the plaintiff, who was aware of the defendant’s error, 
but did not undeceive him, liOrd Ellenborough held that the sale was 
void, the price being probably enhanced by the error ; Hill v. Gray^ 
1 Stark. 434. So where a vendor knowingly permits the vendee to 
buy under a false representation by a stranger ; Filmore v. Hood, 
6 N. a 97. 

Where goods are falsely described as the property of a gentleman 
deceased,” or to be sold by executors,” it is fraud, for such pro- 
])erty is likely to be sold without reserve ; per Lord Mansfield ; 
Bexwell v. Christie, Cowp. 395. So where, at a sale by auction, the 
owner of the goods employs puffers to bid for him, and the buyer has 
no notice of such employment, it is a fraud, and the seller cannot 
recover the price ; Crowder v. Austin, 3 Bing. 368 ; Wheeler v. Col- 
lier, Mood. ilf. 126. The employment of a single puffer, when the 
sale is to be to the highest bidder, is evidence for the jury to sustain 
a plea of fraud ; Oreen v. Baverstock, 14 C. B., N. S., 204 ; 32 L. J. 
{C. P.) 181. 

If the maker of a ohattel make it with such a defect as to render 
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it worthless, but the defect is patent, and the persons for whom it is 
madedave an opportunity of inspecting it before it is delivered, the 
maker is not guilty of a fraud if he do not point out the defect ; 
Horsfall V* Thomas^ 31 X. s/“. {JBxJ) 322. 

In an action by a principal against the surety, the surety may some- 
times rely on the concealment of material particulars by the princi- 
pal at the time the contract was made, as a fraud. The duty of the 
principal must always ultimately be measured b 3 sthe jury, but the 
judge will have to point out what their duty is in this respect. The 
language in which he ought to do this has not yet been very precisely 
settled. The word “undue,” which has been sometimes used to de- 
scribe the concealment which vitiates a contract of this description, is 
not very definite. In llailton v. Matthetes^ 10 (X ^34, it tras 
held,* that a direction — that a concealment must bo “ wilful and in- 
tentional, with a view to the advantage they (the principals) were 
thereby to receive,” was wrong. In Hamilton v. WatsoHy 12 67, 

F. 109, it seems that the House was of opinion that the defence was 
not properly raised ; but Lord Campbell expresses a strong opinion 
that, if a person undertakes to be res])onsible for a cash credit given 
to one of the banker’s customers, the banker is not bound to commu- 
nicate that the intention is to apply the credit to an old debt due from 
the customer to the banker. He thought that if it were held other- 
wise, the business of Scotek bankers would be much interfered with. 
Sitting in Chancery, Lord Truro said : — “ The clear law deduciblo 
from tlic decisions is, that the creditor must make a full and fair and 
honest communication of every circumstance calculated to influence 
the discretion of the surety in entering into the required obligation 
Owen V. Homany 3 Mac. (jI. 30(). Tins is a stricter rule than that 
laid down by Lord Campbell in Hamilton v. If^atson. In the case of 
77ie Forth British Insurance Co. v. 10 Bx. 523, Pollock, 

C, B., delivering tlio judgment of the Court, says that they adhere to 
Lord Campbell’s opinion, ant^hat the rule with respect to guarantees 
is not the same as with res^Pit to insurances. In Lee v. JoneSy 14 
C. B.y K. S. 386, one P. had been employed by the plaintiffs in the 
sale of coals by commission, for the price of which they took P.’s 
acceptances ; and, in discliarge of his acceptances, P. was bound to 
hand over within six dnys the sums received from eustomers. P, was 
indebted to the plaintifls to the amount of 1272/., and they required 
him to find a surety. Thereupon the defendant entered into an 
agreement to become surety for P. to the amount of 300/. ; and the 
agreement recited the terms of the arrangement between P. and the 
plaintiffs, but no mention was made of the fact that P. was already 
in arrear. The Court seem to think that there must be what is called 
“ an active misleading;” but they were of opinion that the surety 
was in this cose, in fact, actively misled. 

See as to concealment in the case of insurance, suproy p. 239. And 
see as to frauds by vendors, p. 156. 


Illegality. 

Where a contract is illegal or immoral, it cannot be enforced ; but 
such defence must be specially pleaded ; Potts v. HparrotOy 1 N. C. 
594 ; even though it appears on the nlaintiflT’s evidence ; Fenwick v. 
Laycocky 1 Q. B. 414 ; or on the declaration, and may therefore be 
ground for arresting judgment; Daintree Hutchineon^ 10 JRf* 
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W. 85. So a plea that the contract was a wagering one, and void 
hy 8 & 0 Viet. c. 109, must bo pleaded specially; Varney' 
man, 5 C. -B. 271, 17 Z. J. (C. P.) 102. 

Some cases of illegality have been already noticed under the head 
of A^ctian for Money had and receivedy antey p. 350. ^ The facts must 
be stated specially on the record, and the issues joined suflSciently 
point out the required evidence ; yet, as the new rules of pleading do 
not, it should seem (any more than the late rules, Brown v. Dau- 
heny, 4 Bowl. 1\ C. 585), apply to replications, the question of ille- 
gality may perhaps still arise at Nisi Prius without appearing on the 
recoira, as in answer to a plea of set-off, &c. 

In an action for work and labour, the illegality of the transaction 
will be a defence, A party will not be permitted to recover either 
for work and labour done, or materials provided, where the whole 
combined forms one entire subject-matter, made in violation of the 
provisions of an act of parliament; Bensley v. BignoUly 5 B. ^ A, 
335. ^ TKus a printer, who makes a false affidavit that he is solo 
proprietor of a paper, cannot sue the real proprietors for the printing 
or for any matter connected with its circulation ; Stephens v. Robin'- 
son, 2 C. 4^ J. 209 ; 38 Geo. 3, c. 78, s. 2. And the proprietor of a 
newspaper cannot, before the filing of the aliidavit directed by tho 
statute, recover upon a contract for the printing of the paper ; Hous- 
ton V. Millsy 1 Mood, Rob. 325. So printer of an immoral and 
libellous book cannot maintain an action for his bill against the 
publisher who employed him ; Poplett v. Stochdidey Ry. ^ Mood. 337 ; 
and see Coates v. llatiotiy 3 Stark. 61, and Clays. YateSy 1 7/. 73; 

25 L. J. {Ex.) 237, a7itVy p. 325. A promise to indemnify the plaintiff, 
in consideration of the plaintiff having published a libel and aefended 
an action brought against him for that libel at the defendant’s re- 
quest, is void ; Shacked v. Rostevy 2 N. C. 634. A promise by a 
director of a railway company, A., that the company would indemnify 
the promoters of another railway company if they failed in obtaining 
a bill in parliament, is illegal, the company A. having no power by 
its act so to apply their funds, and no action lies on such promise ; 
M^Oregor y. Dover Railway Co.y 18 Q. B. 618, A person who has 
expended money for the purposes of an unlicensed theatre, cannot 
recover against another at whose request he expended the money, and 
who participated in tho profits ; J)e Beynis v. Armisteady 10 Bing. 
107. So money deposited with an agent, and expended by him in 
illegal disbursements, cannot be recovered from him by his principal, 
if tne principal was at the time aware of the illegal disbursements, 
or assented to them ; Bayntum y. Catilcy 1 Mood. Rob. 265. A 
London broker cannot maintain an action for commission for buying 
and selling stock, &o., unless duly licensed by tho mayor and aider- 
men of tho city of London, pursuant to 6 Anne, o. 16 ; Cope y. Row- 
lands, 2 M. <$* W. 149 : nor for sale of shares in a company, British or 
forei^. But he may recover money paid by him to the seller on account 
of his princip^, for which the principal is liable by usage ; Smith y. 
Zindo, 4 C. B., AT. S. 395; affirmed on error, 6 C. B., N. S. 587 ; 
27 Z. J. {C. P.) 335. Money lent for the express purpose of playing 
at an illegal game, such as hazard, cannot be recovered back ; 
M^XinneU^y. Rsbinson, 3 M. TF. 434 ; or for settling illegal stock- 
jobbing transactionB ; Cannon v. Bryce, 3 B* Ijr A. 179. Money 
|>ald at the implied request of the principal in fulMment of a wager- 
IV contract may be recovered back ; Rosewarne v. Billing, 33 Z. J. 
(C, P.) 55. A Imker or agent oonnot sue for oommission in respect 
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of a sale mentioned in an instrument madq W him and not duly 
stan^d as required by 23 Yiot. c. 15^ s. 9. (See the references to 
the act, ant€f p. 137..) As to wagers, see now 8 & 9 Viet. o. 109, 
ss. 15 — 18* Sir John Barnard’s Act (7 Geo. 2, c. 8) is repealed by 
the 23 «& 24.Viot. 0 . 28. 

No action lies for the value of goods knowingly sold for illegal pur- 

E oses — as brewers’ drugs ; Langton v. Hughes^ 1 M. 'S* 693 ; or 
rioks under statutable size; Law v. Hodgson^ 11 East^ 300. Seo 
also Gae Light Company v. Turner^ 6 jV. (7. 666 ; 6 JV. C. 324. A 
collateral security given for payment of the purchase-money of land 
knowingly sold for the purpose of re-sale by lottery, is illegal; 
Fisher v. Bridges^ 3 E. B. 642 ; and this though the security be 
by deed : ibicL 

Where the party seeking to enforce the contract has been guilty of 
contravening a law made for the purposes of the revenue onlj^, it has 
been held that this is not such an illegality as will prevent him from 
recovering at law on the contract; as where several partners sued 
the defendant for the price of spirituous liquors sold, it was held that 
the omission of the name of one of them in the licence to carry on the 
business of distillers was no answer; Brown v. Duncan^ 10 i?. C. 
93, and cases there cited. The question is, whether the legislature 
has either expressly or by implication prohibited the contract P If 
not, a breach of the law regulating the vendor’s trade may expose 
the firm to penalties, but aces not necessarily avoid a contract of sale 
by him ; Smith v. Mawhood^ 14 M. ^ TV. 452 ; Bailey v. Harris^ 
12 Q. B, 905. Non-delivery of a ticket to the purchaser of coals in 
London disables the vendor from recovering the price ; Vimdall v. 
iJuicson^ 4 C, B, 376. 

A foreigner selling and delivering goods abroad to a British subject 
may recover the price, although he knows at the time of tho sale and 
delivery that the buj'cr intends to smuggle them into this country, 
provided he takes no actual part in the illegal adventure, as by pack* 
mg, &c. ; Pellecat v. Angelt^ 2 C., M, /iJ. 311. A brewer deliver- 
ing beer to an unlicensed keeper of the public house, may maintain 
an action against him for the price ; Brooker v. Wood^ 5 J7. 4* 
1052. A corporate body may be sued for money lent, though for 
purposes which were ultra riresy and though secured by a covenant in 
a mortgage which th^ had made without the consent of the treasury; 
Payne v. Mayor of Brecon^ 3 JI. N, 572. 

Illegality, — Sale of spirituoue liguorf,] By statute 24 Geo. 2, c. 
40, B. 12, no person shall be entitled to, or maintain any action, cause, 
or suit for, or recover, either in law or in equity, any sum, debt, or 
demand whatsoever for or on account of any spirituous liquors, unless 
such debt shall have been really and ho?id fide contracted at one time 
to the amount of twenty shillings or upwards ; nor shall any item in 
any account or demand for such liquors be allowed where the liquors 
delivered at one time, and mentioned in such item, shall not amount 
to the full value of twenty shillings at the least, and that without 
fraud or covin, and where no part of the liquors so sold shall have 
been- returned, or agreed to be returned, directly or indirectly. This 
statute is repealed, by the 25 & 26 Viet. c. 38, as to liquors to be con- 
sumed elsewhere than on the premises where sold, and delivered at the 
residence of the purchaser in quantities less than a quart. Before 
.the act was so far repealed, it was held that it extended to the ease 
of a person who purchases liquors in small quantities to retail them 

- 8 2 
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aj^ain; as the keeper of an eating-house; Hughes y. Done ^ I Q. B. 
294, And also to the case of a tavern-keeper^s bill in which4here 
were items for spirits supplied to the defendant's guests; Burn- 
yeut Y, Hutchinson^ 5 B, A. 241. And a bill of exchange, part 
of the consideration of which is for spirituous liquors* sold in less 
quantities than twenty shillings, was held to be wholly void ; 
iScott V. Oillmore^ 3 Taunt. 226 ; Gaitskill v. Greathead^ 1 D. 

369. But where a bill for £6 had been accepted by an officer in pajji 
ment of small quantities of spirits, under twenty shillings, supplied 
for recruits under the defendant’s command, the bill was held valid ; 
Spencer v. Smithy 3 Camp. 9. Drunkenness being a punishable 
offence, a publican cannot recover for beer furnished to the defendant 
after ho has become intoxicated by drinking in his public-house ; 
Brandon v. O/d, 3 C. <§- P. 440. 

Illegality, — Sale on Suuday.'\ By 29 Car. 2, c. 7, s. 1, no trades- 
man, artificer, workman, labourer, or other person shall do or exercise 
any worldly labour, business or work of their ordinary calUngs^u\^ovL 
tho Lord’s dav, or any part thereof, works of necessity and charity 
alone excepted. Upon this statute it has been held that a horse- 
dealer cannot maintain an action upon a contract for the sale and 
warranty of a horse made by him upon a Sunday ; Fennell v. liidler^ 
6 J7. C, 408. But where A., not kno^pring that B. was a horse- 
dealer, made a verbal bargain with him on a Sunday for tho purchase 
of a horse, and tho price, which was above £10, was then specitied, 
and the horse warranted, but it was not delivered till the following 
Tuesday, when tho money was paid, it was held that there was no 
complete contract till tho delivery of tho horse, and consequently that 
the contruot was not void under the statute ; Bloxsome v. Williams^ 

3 B. V. 232 ; see Norfoti v. Powell, 4 31. G, 42, and Beaumont 
v. Brengcri, 5 C. B. 301, Though the contract was. made by an 
agent, and the objection is taken by tho party at whose request it was 
entered to on tho Sunday, it cannot bo enforced ; Smith y. Sjmrrow, 

4 Bing, 81. But where goods were bought on a Sunday, and the 
p\irchascr afterwards, while the goods were in his possession, made a 
promise to pay for thorn, it was iicld that tho seller was entitled to 
recover on a g nan turn meruit ; IVilliams v. Paul, 6 Bitiy. 653. Tho 
statute does not mako every work or business done on the Sunday 
illegal, but only carrying on trade and ordinary callings on that day. 
Therefore tho hiring of a servant by a farmer on a Sunday is good ; 
11, V. IVliitnash, 7 ii. ly 0^596; see also Beghie v. Levi, 1 C'. J. 
180. So is a guarantee given for the faithful services of a tradesman’s 
traveller; Norton v, Powell, supra: and a contract for enlisting a 
soldier; Jrolton y, Gavin, 16 Q. B. 48. A farmer does not como 
within the provisions of this statute ; li. v. Silvester, 32 L. J. 
{M. C.) 79. 

Illegality. — Contract by bankrupt.'] By the 24 & 25 Viet. c. 134, 
6. 164, after the order of discharge takes effect, the bankrupt 
shall not be liable to pay or satisfy any debt, claim or demand prove- 
able under the bankruptcy, or any part thereof, on any contract, 
promise, or agreement, verbal or written, made after adjudication ; 
and if he be sued on any such contract, promise, or agreement, he 
may plead in general that the cause of action accrued pending pro- 
oeeoinM in bankruptcy, and may give this act and the special matter 
in evidenoe.” By s. 166 “ any contract, covenant, or security made, 
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or giFen by a bankrupt, or other person, with, to, or in trust for any 
creditor, for securing the payment of any money as a consideration, 
or with intent to persuade the creditor to forbear opposing the order 
for discharge, or to forbear to petition for a ro*hcaring of,' or to 
appeal i^gainst the same, shall no void, and anv money thereby 
secured or agreed to be paid shall not be recoveraulo, and the party 

f ped on any such contract or security may plead in general, that the 
ause of action accrued pending proceedings in bankruptcy, and may 
give this act and the special matter in evidence ; provided always, 
that no such security, if a negotiable security, shall be void as against 
a bond fide holder thereof for value, without notice of the considera- 
tion for which it was given.” 

Moreover any agreement whereby the proceedings in bankruptcy 
or insolvency, or the distribution of the assots is atfeoted, is void as 
against the policy of the law. Thus even a promissory note given 
by a third person to a creditor in order to induce him to forbear from 
opposing the insolvent’s petition, is void j Hill v. MiUoiiy 8 Exch, 
7ol ; Hull V, Dyso7i^ 21 L. J. (Q. 2?.) 224. 

An agreement of this kind, otherwise illegal, is not the less void 
because it has been made with the knowledge of tlio other creditors, 
and sanctioned by tlie Commissioners ; Ilumjdu^cya v. Willing j 1 JI, 
cV a 7 ; 32 X. J. [Ex.) 33. 


Inmiorality. 

One who is a party to an immoral contract cannot enforce it. Thus 
the price of obscene and libellous prints cannot be recovered ; Eores 
V, Jolt ties f 4 E^sp. 07, And where an action was brought against the 
defendant fOr hoard and lodging, and it appeared that slic wms a 
prostitute, and had boarded and lodged with the plaintiff, who kept 
a lioiise of ill- fame, and partook of the profits of her prostitution, it 
was hold that such a demand could not be supported; ll(twm*d v. 
Hodges^ Sclw, N, P. 07, 4tli cd. But a person may recover for 
goods sold to a prostitute, not being evidently sold to enable her to 
carry on prostitution ; lioicrg v. Bennet^ 1 Camp. 348, So whero 
the plaintift’ was employed to wash clothes for a prostitute, knowing 
her to be such, and the clothes consisted principally of expensive 
dresses and men’s night-caps, it was held that she was entitled to 
recover; Lloyd v. Jidmson^ 1 B. P. 340. So for lodging let to 
one, if not knowingly let for the purpose of prostitution; Crisp 
V. Churchill^ cited 1 B, P. 340; Jennings v. Throgmorton^ By. ^ 
Hood. 251. 


Infancy. 

That the defendant was an infant at the time of the contract made, 
is a good defence, unless the action be for neoessaries ; and this 
defence must now be specially pleaded. Where the action, though 
in form ex contractu^ is in fact founded upon tort^ infancy will be no 
defence. Thus an action for money had and received lies against aa 
infant for money which he has appropriated by fraud or embezslO'-* 
ment ; Bristow v. Eastman^ 1 Esp. 172. But if the action be 
foun^d on mere fraudulent representation, infancy is a defence; 
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Johnson V. Py«, 1 Sid. 258 ; Liverpool Adelphi v. Fairhurst^ 9 Ex. 
422. It is no answer to the defence of infancy that the infant 
fraudulently represented himself to be of full age ; Bartlett v. Wells ^ 
\B.Sf S. 836 ; 31 Z. J. {Q. B,) 57 ; De Bos v. Foster, 12 C. B., N. 
S. 272. 

What are necessaries A An infant may bind himself for neoe(|| 
saricSf that is, for meat, drink, apparel, lodging, medicines, 4c., ana 
also for his good teaching, or instruction ; Co. Litt. 172, a ; Com. 
Eig. Enfant (B 5j, The question oT what are necessaries is to be 
governed by the fortune and circumstances of the infant ; and the 
proof of those circumstances lies on the plaintiif ; per Lord Kenyon, 
C. J. ; Ford v. Father gill, 1 Esp. 211. They may be necessaries, 
without being absolutely requisite for bare subsistence ; Peters v. 
Fleming, 6 M. <1't IK 42. It is a mixed question of law and fact to 
be loft to the jury, subject to the opinion of the court as to the 
manner in which the jury have exercised their judgment ; Harrison 
V. Fune^ 1 M. (i. 550, 553 ; Wharton v. Mavkenzie^ 5 Q. B. GOG. 
An infant, a captain in the army, lias been licdd liable for a livery 
ordered by him for his servant ; but not for cockades for the soldiers 
of his company ; Hands v. Slaneg, 8 T. H, 578 ; and sec Coates v. 
Wilson, 5 Esp. 152. 80* un infant may contract to pay a fine duo 

upon his admission to a copyhold estate ; Evelyn v. Chichester, 
Burr. 1717; or for necessaries supplied to liis wife ; Turner v. 
Trishg, 1 *SYr. IG8, B. N, P. 155 ; or for money advanced in order 
to liberate him when taken in execution for necessaries ; Clarke v. 
Leslie, 5 Esp. 28. A fair contract for work and labour to bo done 
by him is binding; Wood v. Fenwick, 10 3f. iV IK 195. But not if 
such contract is inequitable, as if his master reserves a right to stop 
wages at will ; B. v. Lord, 12 Q. B. 757 ; Cooper v. Simmons, 
31 L. J. (3/. V.) 138; 7 IL. vV N. 707. And a feme infant may bind 
herself for the expenses of her husband’s funeral, though ho left no 
assets; Chappie v. Cooper, 13 3L. »S* W. 252. 

It is not material to the defence whether the infant was in fact 
supplied by his friends with^an allowance sufficient to buy all neces- 
saries with ready money ; Burghart v. Hall, I 3f. ly IK 727. Nor 
is it a coyditiou precedent to a recovery that the plaintift' should 
liavo made inquiry ar- to the necessity of the articles sold, before he 
supplied them ; Jlnn/shaw v. Eaton, 5 N. C. 231 ; Dalton v. Oih, 5 
N. a 198. 


TKhat are not 7iecessariesA Although an infant may enter into a 
partnership, ho will not be liable for the contracts of the partnership 
made during bis infancy; but ho will be liable upon such contracts 
made after his full age, unless he notifies his disaffirmance of the 
partnership ; Goode v. Harrison, 6 B. A. 147. 4u infant is not 
liable upon on account stated, even though it appears to be for neces- 
saries ; nor can the account stated be used as evidence by way of ad- 
mission on the part of the defendant to show that necessaries have 
been supplied to that amount ; Ingledew v. Douglas, 2 Stark. 36. Nor 
is he liable on a bill of exchange, though given for necessaries ; 
Williamson v. Waits, I 552. But he is liable on a bill accepted 

W him after twenty-one, though drawn before ; Stevens v. Jackson, 4 
164. Where goods, not being neoessaries, are delivered to a 
carrier for an infant, the infant oannot be charged, though the goods 
do not reach him till after he is of age ; Griffin v. Langfield, 3 ij^mp. 
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254. An infant cannot be sued on a warranty of a horse ; HowhU y. 
JIaswell, 4 Camp. 118. Nor is he liable for money lent, though it has 
been laid out in necessaries ; Darby v. Boacher^ 1 Salh. 279 ; Pr^art 
V. Knouth^ 2 472 (n.). An infant lieutenant in the navy is not 

liable for the price of a chronometer ; he being out of employment at 
tlie time of its being furnished ; Berollea v. Mamaay^ HoU^ V. P, C. 
77. Dinners, confectionery, and fruit, supplied to an undergraduate 
out of college, are not prim^ facie necessaries ; Brooker v, Scotty 11 
M. ^ 67 ; Wharton v. Mackenzie^ 5 Q. B. 60(t. And articles 

supplied cannot be considered as suitable necessaries, if they are 
merely of an ornamental character, as gold rings, &o. ; Peters v. 
Elemtntf^ C M. W. 42, 

If issue is joined on the goods being necessaries, the plaintiff need 
not prove that all are necessaries, but may recover pro tanto ; per 
cur, in Tapley v. Wainicriyhty 5 B. Ad. 399. 

Batijtcation of promise after full aye.'] If infancy is pleaded, tlio 
plaintiff may reply that the defendant ratified and confirmed the 
contract after he attained the age of twenty-one, and before action 
brought ; Thorntoti v. Illiuy worthy 2 B. C. 824 ; or, that ho pro- 
mised, &c., after full age; Cohen v. Armstrony. 1 M. S. 724. 
As to the form of replication, see Williams v. MooVy 11 M. W. 
25(>. A bare acknowledgment, or part payment after ago, will not be 
aulKcient ; there must be a promise ; Thrtipp v. FieldeVy 2 Esp. 028 ; 
and such promise must be voluntary; Jlarmcr v. Killing y 6 Esp. 
102 ; ‘and, since 9 Geo. 4, c. 14, s. 5, it must be in writing, signed 
by himself.* liut no particular form is necessary; the paper need 
have neither date nor address ; nor need the amount bo stated ; 
Jlartley v. Whartony ll Ad. E, 934. Any letter or writing, which 
ill the case of a principal amounts to an adoption of the act of an agent, 
will be equivalent to a ratification ; Harris v. Wally 1 Ex. 122 ; and 
see Muwson v. Blanc, 10 Ex. 206. 

"Where the defendant pleads infancy, and the plaintiff replies a 
ratification after twenty-one, which defendant denies, the plaintiff 
need only in the first instance prove a promise ; and it lies upon the 
defendant to prove his infancy ; Borthwtek v. Carruthers, 1 2\ R. 
048; Hartley y. Wharton, 11 Ad. E, 934. But if the plaintiff 
replies to the plea of infancy, that the goods were necessaries, the 
defendant need not prove his infancy ; but the plaintiff must, in the 
first instance, show that the goods were necessaries. 

Infant shareholder sl\ An infant in whom shares in a joint-stock 
or railway company have vested either by contract or purchase 
or devolution, becomes thereby the possessor of an interest ana- 
logous to an interest in a real estate, and he so continues until 
repudiation either during infancy, or within a reasonable time after 
he has come of Itge. Hence a simple plea of infancy is insufficient in 
an action for calls, unless it also shows that the interest is divests by 
such repudiation.; Norths Western Railway Co. v. ]7P Michael, 5 JEr, 
114, 120; Dublin and Wicklow Railway Co. V. Black, 8 Ex. 181. 
In such an action, the evidence will depend on the allegation tra- 
versed by the plaintiff in his replication. If the action bo on a contract 
for the sale of shares by the plaintiff to the defendant, a simple plea 
of infancy will probably suffice, for an infant is not compellable to 
complete an agreement to buy them, though he may be liable to the 
obligations incidental to shares actually vested in him. 
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Infancy — how proved,"] Infancy may be proved by calling any 
person who can speak as to the time of liis birth ; or by de- 
clarations of deceased members of his family mentioning the time 
of his birth. See further as to evidence of birth, ante^ pp. 80, 
sqq. As to proof of birth by reputation, ante^ p, 96. If the 
defendant was of age when the action was commenced, the date of 
the contract must be shown, as well as his non-age at that date. But 
where the defondunt pleaded infancy to an action against him as 
acceptor of a bill, it was held that the acceptance, not being dated, 
ougnt to be presumed to have been made shortly after the date of the 
bill itself according to the common practice, the drawer and acceptor 
not living far apart ; thoreforo where a hill at four months was dated 
9th November, 1850, and the defendant came of age in March, 1851, 
the jury rightly presumed that lie was not of age when he accepted ; 
Roherte v. JU thcll, 12 C. IL 778 ; 22 L, .7. {C. P) G9. If plaintiff has 
entered a nol. pros, on the plea of infancy by one defendant, ho can- 
not rocovtjr against another co-defviidant as on a joint promise ; Boyle 
V. Wehstet\ 17 (i, B. 950, Ho should apply to strike out the infant 
defendant from the record. 


Insanity, 

It is not n good defence that the defendant, at the time of the con- 
tract entered into, was of unsound mind, unless the plaintiffkncw of it 
and took ad vantage of that circumstance to impose upon him ; Browne 
V. Jodilreilf Mood, Hlo ; Levy v. Paher^ Mood, wS' J/. 106 (n.). The 
inquiry us to tlic necessity of the goods supplied, and their suitable- 
ness to the defendant’s condition, may arise on this plea as in that of 
infancy. Sec Baxter \, Earl of Portufnoath^ 5 B, cS* C. 170. A 
lunatic is liable for necessaries supplied to his w^ife ; Bead w Leyard^ 
C) Exeh, 6;i7 ; or monies expended for her protection ; WiUianis v. 
IVvntaHo'th, 5 Bear, 325, The rule is that the contracts of a lunatic, 
entered into fairly and hand fide, with a person ignorant of his inca- 
pacity, whcTO the transaction is in the ordinary course (as the pur- 
chase of an annuity), and is wholly or in part executed, are valid ; 
Molton V. Ca/nroax^ 2 Ex, 4S7 ; in error, 4 Ex, 17. Insanit}’, 
and the probable knowledge of it by the adverse party, may be 
proved b}' showing that it cxisU*d and was apparent either shortly 
utter, or shortly heibro, the alleged contract ; Beavan v. ^PDonnefl^ 
9 Ex. 309 ; 23 L. J. {Ex,) 326. 


Insolvency. 

Plea of insolvency of defendanl,] Where a defendant pleads in 
tho usual form that ho has been discharged und# the Insolvent 
Debtors’ Act, and tho replication denies that such a discharge took 
place, the defendant need not prove the tiling of the petition ; Andrew 
V. Pledyer^ Mood, M. 608 ; nor the affidavit of notice ; Pascall v. 
Brown^ 3 Stark. 64. The only evidence which appears to be neces- 
sary under the plea of discharge is the copy of the schedule, to show 
that tho defendant is discharged from the debt in question, and the 
copy of the adjudication to prove the actual discharge. By the 
goueral Insolveut Debtors* Act (1 & 2 Viet. c. 110, s. 105), a copy of 
the petition, schedule, order, and other orders and proceedings under 
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the act, purporting to be signed by the officer in whoso custody the 
same shall be, or his deputy, certifying the same to be a true copy of 
such petition, schedule, order, or other proceeding, and purporting to 
be sealed with the seal of the Insolvent Court, shall at all times be 
admitted in all courts tind plapes whatever as sufficient evidence of 
the same without any proof whatever given of the same. The pro- 
visions of this act differ from those of previous acts, which required 
proof of the seal of the court. See Doe v. Willetts^ 7 C. B, 709. 
To prove the imprisonment of the petitioner, the “ copy of the 
causes” filed with the petition, and sealed by the officer of the court, 
is not made evidence, by sect. 105, of the fact of imprisonment stated 
in it ; for it is not a proceeding by the court, nor, setnbfc, does the 
section make the copy of proceedings evideuco of the facts necessary 
to sustain their validity ; Hills v. Mitson^ 8 Dx. 751. 

When the 7 Geo. 4, c. 57, was in force, it 'was held that proceed- 
ings which had taken place under the 1 Geo. 4, c. 119, might be 
j»roved in the manner directed by the 7 Geo. 4, c. 57, s. 76; Doe v. 
DrtniSy 1 C. cV M, 450 ; and see Doc w Jlanh/^ 6 A, *5* D, 335; Doe 
V, Sellers, 0 A. cS' D, 3‘28. The power given by the above act of offer- 
ing a certified copy in evidence, does not exclude the admission of the 
original order of adjudication ; Northnm v. Latouchcy li L\ P, 143. 
An insolvent who inserts in his schedule the name of the holder of a 
bill of exchange on which he is liable, or gives such other description 
of it as satisfies the act, is discharged as to all the parties on the bill, 
though not named in tho schedule, and also as to the original debt for 
w’irich it was a security ; Boy dell v. Vhampneys, *2 M, 433. 

TJie later Insolvent Ilebtors’ Acts are 5 & 6 Viet, c. 116 ; 7 & 8 Viot. 
c. 96 ; 10 & 11 Viet. c. 102 ; but tho whole of the insolvency acts, 
with some unimportant exceptions, are repealed by the 24 25 Viet, 

c. 134. As to the necessity of calling the attesting witness to an in- 
solvent’s schedule, sec tlic cases cited ante, p. 77. 

Plea of insolrenry of the plaintiff,^ When the defendant pleads 
the insolvency of the plaintiff, and tho consequent vesting of tho 
right of action in the assignee, the proof depends on tho form of the 
replication. A verbal acknowledgment by the plaintift* of his dis- 
charge under the act has been held not enough to prove it ; Scott 
V. Clare, 3 Camp, 236. But see ante, p. 58. The order for tho 
appointment of an assignee, reciting the date of the vesting order, is 
not evidence of such date. It must be proved by a certified copy of 
the vesting order, or of the adjudication of discharge, which also 
shows it ; Yorkc v. Brown, 10 M. ^ W, 78. 


Liynitaiions, Statutes of. 

The statuteq^of limitations must be pleaded, and could not, evem 
before the new rules of pleading, have been relied on under the general 
issue ; 2 Saund, 63 ; and upon issue joined the burden of proof lies on 
the plaintiff ; Wilhy v. Henman, 2 C. 4r M, 658. The date of the 
first writ is stated on the ISisi Frius record and is presumably the true 
one ; but after the lapse of six years, strict proof of the regular 
continuance by other writs was necessary in order to rebut this plea ; 
Pritchard v. Bayshaw, 1 1 C, B. 459. But the first writ is now kept 
alive by renewal under s* 12 of the Common Law Procedure Act, 
1852. As it was held unnecessary to reply specially the issuing and 

8 3 
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retnra of aacoessive writs under 2 W. 4, o. 39 {Higgs v. Mortitner^ 1 
711), so it seems to be unnecessary to reply the renewal of the 
original writ under the process substituted by the new act. By sect. 13 
of this act the production of a writ, purporting to be marlced with 
the seal of the court showing the same to have been renewed accord- 
ing to the act, shall bo sufiioiont evidence of such renewal, and of the 
oommencemont of the action as of the first date of such renewal writ 
for all purposes. Tt is not yet decided whether the renewal must be 
within six months, including or excluding the day of renewal ; Black 
V. Green^ 15 C. B. 262; 24 Z. J. {O. i^) 1. A mis-dated writ, 
with its endorsement, amendable under sect. 222 of the Common Law 
Procedure Act, 1852, according to the facts ; though the effect mav 
be to defeat the statute of limitations ; Cornish v. Jlockin^ \ JE, ^ 
B. 602. But there is no power to alter the true date ; Clarke v. 
Smithy 2 J/. 4^' N. 753, 

The principal statutes of limitation applicable to personal actions 
are— 21 Jac. I, o. IG ; 4 & 5 Anne, c. IG ; 0 Geo. 4, c, 14 (Lord Ten- 
terden’s Act) ; 3 & 4 W. 4, o. 27, s. 4 ; 3 & 4 W. 4, c. 42, ss. 3 to 7 ; 
and 19 and 20 Viet. o. 97, cited hereafter. 

The distinguishing forms of action having been practically dis- 
regarded, and, to a certain extent, abolished by the Common Law 
Procedure Acts, it is necessary to consider the operation of the 
statutes of limitation on actions on contract framed under the new 
system of pleading. By stat. 21 Jao. 1, c. 16, s. 3, actions of [or for} 
account, and on the case (other than concerning the trade of mer* 
chaudise between merchants or their factors or servants, and other 
than for slander), actions of debt on lending or contract without 
si>ecialty, or for rent arrear, aro to bo brought within six years after 
the cause of action, and not after. — Under the head “ case” is here 
included assumpsit on promises, and the part of the statute above 
cited therefore includes all the causes of action founded on simple 
contract, whether expressed to be for a debt, or on a promise or con- 
tract, express or implied, heretofore prosecuted in the form of debtor 
assumpsit. 

Tho exception in tlfis statute'of merchants’ accounts lias been held 
to apply only to actions of account, or, perhaps, for not accounting ; 
or at all events only to cases in which account would lie ; Inglis v. 
Haighy 8 Ms 7G0 ; CW/um v. Partridge y 4 M, ^ G. 271. And 

by 19& 20 Viot.o, 97, s. 9, all actions of account, or for not accounting, 
and suits for such aooounU as concern tho trade of merchandise between 
merchants, their factors, or servants, shall be commenced within six 
years after the cause of action ; and no claim in respect of a matter 
which arose more than six rears before such action, snail be enforce- 
able by action by reason only of some other matter of claim comprised 
in the same account having arisen within six years next before 
the commeueemont of such action. — This provision seems to refer 
only to actions or suits for au account within tho exception of 21 
Jac. l,c« 16. 

An action of debt on the by-law. of a chartered company is au 
action on a contract without specialty ; Tobacco Pipe Co. v. Loder^ 
16 Qs B. 765. But au action given by statute, as for calls on a share- 
holder in a joint-stock company, as provided by the Companies Clauses 
Consolidation Act, 1845, is foundea on specialty ; Cork and Bandon 
Bailwag Co. v. Goode^ 13 C. J?. 826. 

The above clause in the statute having been construed somewhat 
strictly so as to exclude oases whidi were not, when it passed, regarded 
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as contracts, the stat. 3 & 4 Wm. 4, o. 42, s. 3, enacted that actions of 
debt on an award (where the submission is not by specialty), or for 
copyhold fines, or an escape, or money levied on a^. /a., should be 
brought within six years after the cause of action* 

When the statute begins to runS] The statute begins to run from 
the time of the breach of promise or contract, and not the discovery 
of it. Therefore in an action against an attorney for neglecting his 
duty six years before, the statute was held a bar, though the omission 
was discovered within the six years ; Short v. il/* Carthy^ Z B, 

A, G26 ; Battley v. Faitlkner^ Id. 288; Colvin v. Buckle^ 8 M. ^ 
W. 680 ; and though the defendant had fraudulently concealed the 
cause of action; Imperial Oas Co, v. London Gas Co.^ 10 Bx, 39;^ 
23 L, J, {Bx,) 303. Where a contract to deliver goods is once’ 
broken, the statute runs, and a subsequent refusal to deliver after 
the loss of the goods during an inquiry touching the first breach will 
not revive the right; Biist India Co. v. Paul^ 7 Moo, P, C, 85. 
Upon promises to indemnify, the statute runs from the time of 
damnification ; Huntley v. Sanderson^ 1 C, M, 467 ; Beynolds v. 
Boyle y 1 M, ^ G, IbZ, Where a bill of exchange is drawn payable 
at a future time for a sum of money lent by the payee to the drawer 
at the time of drawing the bill, the payee may sue for money lent at 
any time within six years from the time when the mohey was to bo 
repaid; i. e., when the bill became duo, and not from the time of the 
Joan ; Witlersheim v. Carlisle y 1 II, BL 031 ; IVheatley v. WilliamSy 

1 M, Jr, 533, Where a bill is not accepted, and the holder ^ves 
notice thereof to the drawer, the statute begins to run against him ; 
and he docs not acquire a fresh right of action against the drawer ou 
the non-payment when duo; Whitehead v. Walker y 9 M, ^ IFL 
x506. The acfendaiit drew a bill, due in May, 1843, payable to tho 
X)laintifF, who indorsed it for the acceptor's accommodation to C. ! C. 
sued the plaintift* on tho dishonoured bill in 1847, and received the 
amount irura liim in 1850 : the x>laintifl* then sued tho defendant on 
the bill : it was held that tlie action was barred ; Webster y, Kirky 17 
Q, B, 944. A note, payable ou demand, is pgyablo immediately, 
and the statute* begins to run from the date ; Christie v. BonsiCy 
Selw.N, P, 12th ed. 399 ; Nortony.Bllamy 2 M, ^ 7U. 461. But where 
a note is made payable so many months after demand, tho cause of 
action does not accrue until that number of months after demand 
made ; Thorp v. Boothy liy, Sf Mood, 388. So where tho note is 
payable after sight, the statute runs only from the time of present- 
ment; Holmes v. Kerrisony 2 Taunt, 323; and see Savage v. AldreUy 

2 Stark, 232. Where the cause of action does not ojise until after 
request made, the statute will only run from the time of such re- 
quest; Gould V. Johnson y 2 Salk, 422 ; 2 Satind, 63 h {n,). Where 
tne defendant promised to pay a bill of exchange barr^ by the 
statute “ when able,” the statute was held to run from the time of his 
being able, though the plaintiff did not know when this was, and 
made no demand ; Waters v. Thanety 2 Q, B, 757. After the statute 
has begun to run, it continnes to run though the debtor dies within 
the six years and an executor is not appointed until after the ex* 
piration of the six years; Rhodes v. Smethursty 6 M, Sf 361. 
But if an action, brought within six years, abates by the defendant's 
death and no administration is taken out till six years have elapsed, 
the statute does not run, provided a fresh action be brought Iritbin 
a reasonable time after admiaistration or probate, OwrUmis r 



Siatutei of Limitations* 

Momington^ 7 E. ^ B. 283; 26 L. J. (Q, B.) 181; ia error, 27 
i. J* {Q. B*) 439. 

Money deposited i^rith a banker is money lent to him, and the 
statute runs from the deposit ; Pott v. Clegg^ 10 3/. W. 321 ; but 
if this is so with money deposited with a private person ; see 
Both* Contr* by Evans^ vol. 2, p. 126. 

The contract by an attorney to conduct a suit ia entire, so that 
if the suit has ended within six ycfars, the statute of limitations is 
not a bar to so much of the demand as is for business relating to the 
suit not actually transacted within the six years ; Harris v. Osbourn^ 
2 C. ^ 3/. 620 ; Mariindale v. Ealkner^ 2 (7. B, 706 ; for the 
attorney cannot sue for his costs while the suit is progressing, 
although he may refuse to proceed for want of funds; Whitehead v* 
Lord^ 7 Ex. 691. 

C., wishing to open an account with a bank, the defendant, in the 
year 1855, joined him as surety on a pronnssory note, payable to the 
bank on demand for 200/. ; and at the same time C. and the 
defendant signed an agreement that the bank should be at liberty at 
ally time thereafter to recover from botli or either of them any 
balance that might be due from C. up to 200/. ; the production of 
the note to bo conclusive evidence ns against the surety of the 
amount claimed by the bank being due from C. An account was 
opened, and on the /list of December, 1855, C. was indebted to the 
bank, but no balance was struck until *lune, 1856, at which time 
the account was made up ; and from that time the account was made up 
half-yearly until February, 18(>1, when C. was indebted to the bank 
to tho amount of 172/. The action was brought in March, 1802, and 
it was held that the claim was not barred by tho statute. The court 
thought tho memorandum and tho note ought to be read together, 
and that the slatuto did not begin to run from the time when C. 
first became indebted to the bank. It is not said from what point of 
time tho statute did bc»gin to run in this ease ; Ilartland v. Jukes^ 32 
i. Jn {Ex.) 162 ; 1 7/. C. 667. 

jpisahilitics,'] Thj act 21 Jac. c. 16, s, 73, provides that, if the 
plaintiff be an infant, covert, non compos, in prisou^ or beyond seas, 
when the action accrues, the six years shall run from tho removal of 
the disability. In tho case of a defendant beyond seas at the time of 
action accrued the actum may be brought witliiu six years after his 
return, by sect. 19 oi •k Sc 6 Anne, c. 16. In both cases a special 
replication is necessary. 

Ijy 3 & 4 Will. 4, o. 42, s. 4, if a person entitled to any action 
mentioned in that act [a/i/c, p. 395] is, at the time of the accruing of 
the cause, under age, covert, non compos, or beyond seas, he may 
bring it within six years after coming of age, &c. ; and if a person 
against whom the action aocrues shall then be beyond seas, the 
action may be brought wdthin six years after his return. It will be 
observed, that the imprisonment of a creditor is not a disability in coses 
governed by this last mentioned act, thougi|| it is one in cases within 
the 21 Jac. 1, o. 16. But now by the Mercantile Law Amendment Act, 
19 & 20 Viot. 0. 97, s. 10, no person entitled to an action within the 
time limited by the Statutes of Limitations shall be entitled to any 
further time by reason only that such person, or one or more of such 
persons, is beyond seas or was in prison when the cause accrued. 
And by sect. 11, in the case of joint debtors, the statutes will now 
run as to such as are not beyond seas, though some of the debtors 
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may be beyond seas ; but a judgment recovered in snob case will not 
per s€ be a bar to another action against the absent debtor after his 
return. 

The last-mentioned act, 19 & 20 Viet. c. 97, also defines the expres- 
sion “ beyond seas/* by enacting that no part of the United Kingdom, 
nor Man, nor the Channel Islands, being dominions of the Uucen, 
shall be deemed beyond seas within either 4 & 6 Anne, o. 10, or of 
this last act, which last act, wo have seen, extends to the disabilities 
provided by the previous statutes. 

The proviso in case of persons beyond seas was held to extend as 
well to persons resident abroad as to the natives of England, and the 
word “ return ” iu the acts not to imply that they must have been in 
tliis country before; Lajbml v. Haddock^ Id ( 7 . 813. 

When the statute once begins to run, no subsequent disability will 
prevent its operation ; Cotterell v. Dutton^ 4 'raunt, 820; Mhodes v. 
Smethurstj suprd^ p. 395. 

Subsequent acknoioledgmentA The effect of the statute of limita- 
tions may bo avoided by proof (on the common replication) of an un- 
qualified acknowledgment of the debt within six years, which is 
evidence of a new promise to pay the debt, and not a mere revival of 
the original promise ; HegUng Hastings^ 1 Ld. Maym. 421 ; Hurst 
V. 7V/7i<'r, 1 7i, cV A. 93, A verbal promise was, before Lord 
Tenterdeu’s Act, held sufUeient to revive even a written guarantee, 
not under seal; (/ibbons v. JPCas/uNd, I 7A iS* 890. The rule 
seems to be that a subsequent promise is only admissible, under a 
denial of the plea to defeat tho statute, wlien it proves, or is evidence 
of the promise or other contract of the defendant as stated ia*the 
declaration. 

liy the 9 Oco. 4, c. 14, s. 1, “ in actions of debt, or upon tho case 
grounded upon anv simple contract, no acknowledgment or promise 
by words only shall be deemed suflicient evidence of a new or con- 
tinuing contract wliereby to take any case out of the operation of the 
said enactments, or to deprive any i>arty of tho benefit thereof, unless 
such acknowledgment or promise shall be made or contained by or in 
some writing to be signed by the party chargeable thereby ; and that 
where there shall be two or more joint contractors, or executors, or 
administrators of any contractor, no such joint contractor, executor, 
or administrator, shall lose the beuelit of the said enactments, so as 
to be chargeable in respect or by reason only of any written acknow- 
ledgment or promise made and signed by any other or others of 
them ; provided ahvays, that nothing herein contained shall alter or 
lessen the effect of any payment of prinoy^al or interest made by any 
l>erson whatever ; provided also, that in actions against two or more 
such joint contractors, or executors, or administrators, if it shall 
appear at the trial, pr otherwise, that the plaintiff, though barred by 
either of the said recited acts, or this act, as to one or more of suoa 
joint <^ntractor8, or executors, or administrators, shall nevertheless 
be entitled to recover aga||||st any other or others of the defendants 
by virtue of a new acknowledgment, or promise, or otherwise, judg- 
ment may be givbn and costs allowed for the plaintiff as to such 
defendant or defendants against whom he shall recover, and for the 
other defendant or defendants against the plaintiff.” 

By 8. 2, ** if any defendant or defendants in any action on any 
simple contract shall plead any matter in abatement to the effect that 
any other person or persons ought to be jointly sued, and issue be 
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joined on such plea, and it shall appear at the trial that the action 
' conld not, by reason of the said recited acts, or this act, or of either 
of them, be maintained against the other person or persons named in 
anoh plea, or any of them, the issue joined on such plea shall be found 
against the party pleading thp same.’’ 

By s. 3, no indorsement or memorandum of any payment, 
written or made after the time appointed for this act to take effect, 
upon any promisHory note, bill of exchange, or other writing, by or 
on the behalf of the party to whom such payment shall be made, 
shall be deemed suibcient proof of such payment, so as to take the 
case out of the operation of either of the said statutes.” 

By s. 4, the recited acts, and this act, shall be. deemed taken to 
apply to the case of any debt on simple contract alleged by way of 
setoff, on the part of any defendant, either by plea, notice, or 
otherwise.” 

The most material change in the law made by this act is the 
requiring of an acknowledgment or promise in writing signed by the 
party chargeable. No alteration is introduced in the language of the 
required acknowledgment or promise, or with regard to the party to 
whom it is to be made; sec Ilmjdon v, 7 Bing. 1B3, 168. 

No particular form is speciliod : a paper signed by the defendant, 
though without date, address, or amount due, may be sufficient ; 
Ilartleg v. Wharton^ 11 Ad, 034; but it must appear what 
debt is intended ; Kennvtt v. Milbank^ H Bing, 3H, And an acknow- 
ledgment, to take the case out of the statute, must still be such as 
implies a definite promise to pay; Brigaiocka v. Smithy 1 C, cV* M, 483. 

It was ruled at Nisi Prius that an oral statement of an account 
within six years and a promise to pay the balance would, in effect, 
take the original debt out of the statute by giving a new cause of 
notion on the account stated ; Smith v. Fortg^ 4 C, ^ P, 126. And 
this is law where there are really items of account on both sides ; 
Afhhyy. JnmvSy 11 M, S' H''. 512. See per Aldcrson, B., in 
Jkins V. Logany 5 M, S' 218. But a mere parol statement of an 
antecodeiit debt without any new contract or consideration, made 
within six years, does not Ciiustitute a sufficient new cause of action 
to prevent the o].>cratioii of the statute ; Jones v. Bgdcr, 4 31, S' 
JK 32. 

Acknowiadgment hg payment,'] Part payment of the debt is 
an acknowledgment of its existence, and, as such, has always been 
held to take a ooso out of the statute as ovideuce of a fresh promise to 
pay the debt ; and as Lord Tenterden’s Act leaves the effect of pay- 
ment as before, the cases relating to part payment are still to be con- 
sidered os authority. The payment must be such as to warrant the 
jury in inferring an intention to pay the rest ; thus, if the defendant, 
on paying a part, says that he owes the money but will not pay it,” 
this will not entitle the plaintiff to a verdict, unless the jury think 
that the latter words were spoken iu jest 0lVainman v. Kynmany 1 
JSr. 1 18. It must appear that the payment was on account of the debt 
for which the aetion was brought, and that it was made os part payment 
of a greater debt ; Tippets v. lleancy 1 C., M, S* B. 252. It has been 
said that a part payment where there are two debts, without any appro- 

5 nation of it, is insufficient to take either out of* the statute ; Burn v* 
foa/ton, 2 O. B, 476 ; Mills v. Fotekesy 5 N. C, 155, post. But 
Martin, B., seems to doubt this in Collinson t« Margesonf 27 X. «/. 
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{Ex,) 305. It is otherwise if the debts consist of supplies of the 
same nature ; and even where the debts are unoonnectea, it may be 
proper to leave the payment to the jury as evidence of a payment 
on account of all of them ; Walker v* Sutler^ G E. 4- E, 50G ; 
and sec Evfins v. JDaviee^ 4 E, 840. An appropriation 

of one payment by the creditor without the debtor's Knowledge 
or assent is not per se enough to take any narticular debt out of 
the statute ; and it seems that where a debtor on two senaratc 
notes pays interest on account generally after one had been Dorred 
by the statute, it ought to bo taken primu facie as paid on 
account of the note not barred, and not to bo applied exclusively 
by the creditor to the note that is barred ; per liOrd Cranworth, 
Kush V. Hodgson^ 25 Z. J. {ChJ) 186. Part payment in noods taken 
as money will be an answer to the statute ; Ilart v. Nash^ 2 <7., AT. 

Jl, 337 ; Hooper v. Slevene, 4 Ad, ^ E, 71. Payment of interest 
on a note, due more than six years ago, will take the note out of the 
statute ; Eealy v. Greendade^ 2 C, 4 ^ 1 /. 61 ; Purdon v. Purdon^ 10 
M, W, 562. Part payment may be by bill or note, and this will 
rebut the statute if so made as to imply a promise to pav the rest, 
although the bill or note may never be in fact naid ; Turney v. 
Eodwvllf 3 E, Ijr E» 130. And the delivery of a bill in part payment 
operates from the delivery, and not from tho falling duo of the bill ; 
Irving v, Veitch^ 3 M, if W. 90. 

Where a payment of part is made as and for a payment of tho 
>vholo that the defendant admits to be due, such payment will not 
take the rest out of tho statute ; Waugh v. 6b/>e, (i M, ^y IK 824. 
A payment made to the creditor to the use of his debtor by a 
third party, cannot bo appropriated by the creditor so as to bar the 
statute ; Waller v. Liteg% 1 3/. iS* G, 54. Where tho defendant 
authorised an agent to otfer tlic plaintiff a part of his debt in dis-- 
eliargo of the whole y and, on the plaintiif's refusal so to accept it, the 
agent exceeded his authority and paid the sum oilered in part dis- 
charge, it was held that this W'as not a part payment to bar the 
statute ; Linsell v. Zonsor, 2 N, C, 241. Jlut generally payment by 
an authorised agent is payment by the principal, and the authority is 
a question for the jury. 

Where A,, 13., and C., overseers, borrowed money for tho parish, 
and gave promissory notes, signed by them as overseers, for the 
amount, payment of interest by the vestry or overseers for the time 
being, was held to bar the statute in a suit on the notes against the 
drawers ; Hew v. Pettvty 1 Ad, . 5 * E, 19G ; Jones v. Huahes, 5 Ex* 
104. A. gave B. a promissory note in order to get an advance on it 
from B.'s banker ; B. indorsea it to his banker, vmo credited him with 
the amount : it was held that a payment of interest by B. to bis 
banker within six years did not keep alive tho liability of A. to the 
banker on tho note ; Harding v. Eagecumbey 28 L, J, {Ex,) 313. 

Notwithstanding several decisions, beginning with Willis v. iVeto- 
haniy 3 Y, J. 518, to the contrary, it is now settled that a part 
payment within six years|l|hough proved only by an oral or unsigned 
admission of the defendant, will take a case out of the statutes; 
Cleave v. JoneSy 6 P2x* 573. But such admission cannot bo proved 
by the production of a book by the plaintiff, confidentially intrusted 
to him as the defendant’s attorney in the course of business, in which 
book payment of interest by the defendant to the plaintiff within six 
years was entered ; Cleave v. Jonesy 1 Ex, 421, in error. An answer 
to a bill in chancery against the defendant, adxnitting the paynfent of 
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certain sums^ but denying that they were paid as interest on the 
alleged debt due to the plaintiff, is enough to take the debt out of 
the statute, if the jury are satished by other evidence that they were 
in fact so paid ; JJaildon v. Waittm^ 1 617. 

The 0 6eo. 4, c. 14, a, I p. 397), prevents an acknowledg- 

ment or promise by one of several co-contractors from taking the 
case out of the statutes, but part payment was unaffected by that 
act ; Whitcomb v. Whitimj^ 2 Douf/. 6o2. But now, by the 10 & 20 
Viet. 0. 07, s. M, when there are several co-contractors or co-debtors 
bound or liable jointly only, or jointly and severally, or executors or 
administrators of any contractor, no such co-contractor, co-debtor, 
executor, or administrator shall lose the benetit of the statute of 
limitations, so as to bo chargeable by reason only of payment of any 
principal, interest, or other mone}', by any other co- contractor, oo- 
deblor, executor, &c. As to the effect of such payment by a co- 
executor, or by a surviving contractor, or by the executor of a deceased 
CO- con tractor, before the last act ; see Slater v. Liucson, 1 li, cV Ad, 
396; Schob t/ v, Jf'atson, 12 A/. 610; Atkins v. Tredgold^ 2 7/. 

tV C\ 23, xScct. 11 of the last act is not retrospective, and payment 
of a co-contractor before the act still prevents the operation of the 
statute of limitations ; daektum v. irooilei/^ 8 li, 77. 778, in error, 
reversing tlio judgment below. The statute applies even if the pay- 
ment be made with th(5 knowledge and consent of the defendant, the 
co-debtor ; per Crompton, J., in Jackson v. Woolley^ abi supra. 

Payment on a note to an administrator, who liad neglected to take 
out administration in the diocese in which the note was honutn 
notubilcf WHS htdd sufliciont to bar the o[)eratiou of the statute as 
against a subsemient administrator de bonis non ; Clark v. JLooper^ 
10 B\ntj, 480. The trustees of certain legatees lent to the defendant 
part of tlie trust money upon a promissory note, describing them- 
selves as such trustees: a payment of the piincipal and interest to 
one of the legatees within six years was held to take the case out of 
the statute; Metjijinson v. Jiarper^ 2 tS* 3/. 322 ; 4 Tyr, 91. Afv 
to admissions made in a book of a testator to rebut the statute when 
set up against his executor, see Bradley v. James, 13 C\ B, 822, 
and ante, p. 46. 

Avhnowhdyment — by jr/tom,] Since 9 Geo. 4, c. 11, an acknow- 
ledgment signed by an agent in the name of the principal, and with 
Ids assent, was hthl inhuflieient in Hyde v. Jtdinson, 2 N, C, 776. 
But now, by 19 & 20 Viet, c, 97, s. 13, an acknowledgment or pro- 
mise made in a writing, signed by an agent of the party chargeable, 
duly authorised to maike it, has the same etlect as if signed by the 
party himself. 

Even before Lord Tenterdon’s Act it was held that, as against an 
executor, a mere acknowledgment is not sufficient to take the case 
out of the statute, but there must be an express promise ; Tttllock v. 
Dn«», jRy, cS* Mood, 416; Scholvy v. Walton, 12 3/. «§• W. 510. 
Where on action was brought against A., B., and C. the wife of B., 
ti^n a joint promissory note made by A. and C. before the marriage 
ot the latter, and the statute of limitations was pleaded, it was held 
that an acknowledgment of the note by A. after the inter-marriago 
of B, and C., was not evidence to support the issue ; Pittam v. Foster, 
1 B, *5* C. 248, An admission by a bankrupt in his balance-sheet 
will not take the debt out of the statute os against his assignees ; 
Pott V. Cleytj, 16 Jjf, W. 321. Au acknowledgment by an infant 
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under age, of a debt for neoessaries supplied to biiu, is an answer to 
a plea of the statute ; JF7//i/ie v. 4 £. Jj* Jh 180. 

The 9 Geo. 4, c. 14, s. 1, expressly provided that, in future, a 
promise by one of several debtors shall not deprive the rest of the 
benelit of the statute ; ante^ p. 397. 

A stamp is not necessary on instruments given in evidence as 
acknowledgments ; sec 9 Geo. 4, c. 14, s. 8 ; but an unstamped pro- 
missory note cannot be used for this purpose ; Jones v. ltyilet\ 4 AT. 
iS' U\ 32 ; see p. 145. 

Acknowledgment— to ir/to/n.] Before the case of 2'anner v. Smarts 
G li. 45!’ t\ C()3, infruy there vras a good deal of confusion as to the 
nature of the acknowledgment which was necessary to take a ease 
out of the statute of limitations. It was always considered that the 
acknowledgment must be made for the benelit of the person who 
relied upon it, and must correspond with the promise in tlie count ; 
tliercfore, in an action by an executrix, a statement by the defen- 
dant to her, that tlie testator always promised never to distress 
liim for it/^ was held to be no evidence of a promise to pay made to 
the testator within six years ; Ward v. IFuntery 6 2'aunt» 210. 
So an acknowledgment by the acceptor of a bill that he was 
indebted on it to the payees, but that he was not indebted to the 
drawer, there being no consideration for the bill, w’as held not sufficient 
in an action by the drawer; Lasterleg v. P alien y 3 Stark, 186. 

There are, however, several older autliorilies to show that 
an admission to a third party, for the benefit of the creditor, 
is enough, at least under the stat. 21 Jac. 1, o, 16. Thus an 
acknowledgment made to a stranger that tlie debt is owing to 
the plaintifi', has been held suilicient; Peters v. ProwHy 4 Hap. 
46. So au acknowledgment in u deed between the defendant 
and third persons of the exis^^nco of a debt due to the plain- 
tills, who are strangers to the deed ; Moantstvphot y, Jirooke, 
3 P. .V A, 1 11 ; and sec (2ark v. Jloaghanty 2 P, cV C. 149; 
JIulliday Wardy 3 <*amp. 32; Clark v. Hooper y 10 481. 

v^o, since Lord Tenterden’s Act, an admission of the existence of the 
debt, made by the defendant in his examination as a bankrupt taken 
under a superseded com mission, has been held to rebut a plea of the 
statute of limitations ; Picke v. NokeSy I Mood, Jitfh, 359 ; Smith 
\, Pooliy 12 Sim, 17. 

On the other hand, it has been doubted whether a promise made 
by the maker of a note to the payee, while it was in his hands, will 
be available in a suit by an indorsee against the maker ; Cripps v. 
Davisy 12 M, W, 159 ; and, with respect to the otlicr cases cited 
above, it is to be observed that they were mostly decided before the 
effect of an acknowledgment, as an answer to the statute, had been 
put on its right footing ; and the better opinion is that an admission 
of a debt, made to a mere stranger, can only repel the statute when it 
can be properly left to the jury as equivalent to, or implyioj^ a 
promise to the plaintiff to pay him. See Pverett v. HcjheriHoUy cited 
infra p. 405 ; Howcott v. Bonser^ 3 Bx, 491, and Forsyth v. Bris- 
towcy 8 Ex, 716, posty Actions on Bond, 

Acknowledgment — what sufficientA “The legal effect of an ac- 
knowledgment of a debt barred by the statute of limitations is that 
of a promise to pay the old debt, and for this puraose the old debt 
may oe said to be revived. It is revived as a eonsiaeration for a new 
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promise. Bat the new moAise and not the old debt is the measure of 
the creditor’s right. If a debtor simply acknowledges an old debt, 
the law implies from that simple acknowledgment a promise to pay 
it ; for which promise the old aebt is a sufficient consideration. But, 
if the debtor promises to pay the old debt when he is able, or by 
instalments, or in two years, or out of a particular fund, the creditor 
can claim nothing more than the promise gives him.*' Per Wigram, 
V. C., Philips V. Philips^ 3 Hare, 281, 299. This was, in effect, the 
law laid down in Tanner v. iSmart^ 6 C. 903, which overruled 
many previous cases; see lihckmaster v. Pussell, 10 C. -B., N. S, 
746, where Williams, J., expresses his entire concurrence in the law 
as stated by Wigram, V. C. 

But the reports still show considerable difference of opinion as to 
the effect of the words on which the creditor relies for proof of the 
supposed promise. A mere admission of the debt, without any 
expressions as to the intention or ability to pay, may be sufficient. 
See the observations in Jlart v. Premlergast^ 14 3/. TF. 741, 742, 
746. But if the admission be so qualified as to show present in- 
ability to pay, and only the hope of coming to “some satisfactory 
arrangement,^’ in the event of incroasod means, it is insufficient, 
though coupled with a disclaimer of any wish to rely on the statute ; 
Mackham v. Marriott^ 2 //, ^y 196, m error, Such expressions in 
a letter as, “you will certainly be repaid;” “wait a little, and all 
will bo right ; ” amount to a promise, though the letter may also ex- 
plain the Houroo from whicli the writer cx])cct3 to obtain funds ; 
Coilis v. SUu'k^ 1 //. ^y N. 605. Sue also Godtvin v. Cidletfy 4 7/. 
4* N* 373 ; Cornforth v. Smithardy 5 II, ^y iV. 13, where Pollock, 
( 3 . B., intimates that stronger words would bo required to re-establish 
a debt already barred, than to keep alive a debt beforo it is barred. 
And a general admission of some ^bt being due, coupled with evi- 
dence to provo the amount, is sufficAnt ; Vheshjn v. Jhilby^ 4 Y, lii' 
V, 238;prci//er v. Lacy^ 1 37. G, 51. But without such evidence, 
damages can only be nominal ; Dickinson v, Ilatjudd^ 1 Mood, *5* 
lioh. 141. 

There are many reported cases in which particular letters and 
other written communioations have been held sufficient to prove a 
promise ; but the language in each varies, and is not likely to bo 
exaotly repeated in other cases, so that a collection of them is of 
little U 80 as a guide to the decision of such points when they arise at 
iNisi Prius ; nor can any reported cases on this head be relied upon 
before the case of Tanner v. Smart. A promise to pay a jfroportion 
of a joint debt has boon held sufficient to entitle the plaintiff to 
such proportion, though no sum is specified ; the plaintiff* may prove 
the amount by other ovidonoe ; Lechmere v. Fletckery 1 C\ 37. 623, 
6 2’iyr. 450 ; £ird v. Gammon^ 3 N. L\ 883. 


Acknowledgment — what not sujpcient.'] A paper admitting the 
debt, and signed by the defendant on the oocasion of an agreement 
that it should be extinguished by an existing set-off', cannot be 
used to show a promise to pay ; for it did not, in fact, contemplate 
any future payment at all ; Cripps v. 12 37. 4* 

Where, in answer to a letter from the plaintifi'’8 attorney, the 
defendant wrote, “ As soon os I am able to attend to my concerns, I 
shfldl wait on Captain C. (the plaintiff'), whom I ebaU be able to 
satisfy respecting the misunderstanding which has occurred between 
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us/’ Gibbs, C* J., thought it not suffioiAt to take the case out of 
the statute; Craig v. Cox^ Holt N* P. C. 380. So where, in 
answer to a demand for charges relative to the grant of an annuity, 
the defendant said, he thougnt it had been setUed at the time the 
annuity was granted ; that he had been in so muoh trouble sinoo, 
that he could not recollect anything about it ; Ilellings v. Shaw^ I 
P, Moore j 340 ; 7 Taunt. 611. & where the defendant, having 

denied the existence of the debt, said, on being requested to look at 
documents in proof of it, It is no use for me to look at them, for 1 
have no money to pay it now ; ” SnooU v. Mears^ 5 Price^ 636. So 
where the defendant referred the plaintiff to his attorney, ** who was 
in possession of his determination and ability ; Picknell v. Kepnel^ 
1 N. M. 20. Where A. admits a debt due to B. only on the under- 
standing that a cross claim is to be also allowed, and the arrange- 
ment goes off, this is no admission by A. to bar the statute ; Francis 
v, llawkeslvg^ 28 L. J. (Q. Ih) 370; 1 P. <!j* J?, 1052; Goate v. 
Ooatc, 1 IL JVr. 29., 

Where the debtor stated in writing that arrangements had been 
making to enable him to discharge the account, that funds had been 
appointed of which B. was trustee, to whom he had handed the 
account, and that B. had authorised him to refer the plaintiff* to him ; 
this was held not sufficient to take the case out of the statute ; the 
debtor not charging hunself by the acknowledgment ; Whippy v. 
Ililhiryy 3 P. Ad. 309. 8o if the debtor merely refers the creditor 
to certain funds in the hands of others, and tells him to pay him- 
self out of them, this is no promise charging himself; llouuedgey. 
llamsay^ HAd. P.221. 

Where the acknowledgment was, I cannot afford to pay my new 
debts, much less my old ones,’’ it was held to be insufficient ; 
KtioH V. FarreUyA I). ^S* P. 179. So, “I will see my attorn^', and 
tell him to do what is right v. Caldwell ^ 3 P. it. 267. 

But where the defendant, on being arrested, said, ** 1 know that I 
owe the money, hut the bill I gave was on a three-penny receipt 
stamp, and I will never pay it;’’ the acknowledgment was held 
sufficient; A^ Court v. Cross, 3 Bing. 329.. See now, however, 
the cases cited, suprUy p. 402. The following letter from tho 
defendant to plaintiff’s attorney was held not sufKcient: Since 

the reepipt of your letter (and indeed for some time previously) 
l;have been in almost daily expectation of being enabled to give 
a satisfactory reply to your application respecting the demand of 
Messrs. M. against me, I propose being in Oxford to-morrow, 
when I will call upon you in tne matter;” Morrell y. Friths 3 
M. ^ W, 402. Send me your bill, and, if just, I will not give 
you the trouble of going to law,” is not sufiicient, as it contains 
no admission of any debt ; Spfmg v. Wrighiy 9 Af. <Sr W. 629* 
The writing must import an unqualified acknowledgment of a debt, 
from which a promise may be inferred by tho court ; Fearn v. Lewie. 
6 Bing. 349 ; Williams y. Griffith, 3 Ex. 335. And mere general 
expressions of a hope that the ^^btor may be in a condition to pay at 
a future day are not suffoient; JIarty. Prendergast, 14 M. 8f‘ VT. 
741 ; Smith y. Thorne, 18 Q. B. 134. 

Where the defendant acknowledges the debt, but insists that it is 
paid or discharged, the whole of his admission must be taken 
together, and the case will not be taken out of the statute. Thus, 
where the defendant said, I have paid the debt, and will send you 
a copy of the receipt,” but such a copy was never sent, Lord Ellen- 
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borough hold tho aoknowlcUgmont insufficient ; Birk v. Guy^ 4 Esp, 
184 ; Anon, cited Iloltf N, P. C\ 381. Where the acknowledgment 
was, You owe me more money ; I have a set-off aj^ainstit,” it was 
held not sufficient ; Stcann v. Sowell^ 2 B, A. 759. I acknow- 
ledge the receipt of tho money, but the testatrix gave it me,” was 
also held not sufficient ; Owen v. IVolley^ B, N. P, 148. 

Where the defendant, in his acknowledgment, rests his discharge 
Uj^n a written instrument to which ho refers with precision, evidence 
of that instrument has been admitted to show that it does not operate 
as, a legal discharge; Partinyton v. Butcher^ G Enp, OG ; llellings v. 
Skate, I B, M<fore\ 314 ; 7 Taunt. GOH. But the doctrine is adverted 
to by tho court witli expressions of doubt in Beale v. Nind, 4 B. 

A, 5G8, and can only be supported on the assumption that such an 
acknowledgment amounts to a conditional promise. 

Where the expressions of tho defendant are ambiguous, it was 
formerly held to be a question of fact for the jury whether they 
amounted to an aoknowledgment of the debt ; Lloyd v. J^faund, 2 T. 
Ji. 7G() ; and see Linsell v. Jionsor, 2 N, C. 241, Hut this has been 
questioned in later cases, and it has been since decided that the con- 
struction of a doubtful document, given in evidence to defeat the 
statute of limitations, is for the court and not for tlie jury ; though, 
if intrinsic facts are adduced in explanation, these facts arc for the 
consideration of tho jury^; Morrell v. Frith, 3 M. cS* ir.’402 ; liout-^ 
tedye v. Itamsay, 8 Ad, E, 221 ; Smith v. Thorne, 18 Q. B. 134. 

An acknowledgment since action brought is not sufficient; Bate-- 
man v. Binder, 3 (i, B, 574, overruling l\a v. Fourakvr, Burr. 
1099. 

A. and B. were joint and several makers of a promissory note, 
and A. having made an assignment for tho benefit of his creditors, B. 
gave to tho payee of the note tho following memorandum : — ‘‘ I 
hereby consent to your receiving tho dividend under A.*s assignment, 
and do agree that your doing so shall not prejudice your claim on me 
for tho same debt.” It was hold that this was insuhicient as against 

B. ; Coekrill v. Sjjarke, 32 L. J. (E.v.) 118; 1 JL cV C. G99. Where 
there w^erc disputed accounts, and tho parties agreed to refer them 
to an arbitrator “to ascertain tho amount due,” tho amount to be 
paid “at such times and in such proportions as tho arbitrator mav 
appoint ; ” it %vas hedd to bo insufficient ; Holes v. Stervtison, 1 1 

Jt, 33, Q. B, ; affirmed in ciror, 11 U\ R. 952. 

In Bush V. 3lar(in, 2 II, iS C. 311, 33 L. J. {Ex,) 17, the claim 
was for work and labour as an attorney against commissioners under a 
local improvement act. The commissioners appointed a committee to 
inquire into tho state of their finances, and the committee delivered 
a signed report, in which the sum claimed was shown to be due to the 
plaintiff. The commissioners adopted the report, and ordered a rate 
to bo levied in aoeordance with the recommendation of the committee 
to defray the sums therein found to be due. This was held not 
to bo sufficient; Pollock, C.B., relying on Emery v* Bay, 1 C,, M. 
«S* R, 245, where a somewhat similar a^nowledgment was attempted 
to be set up. But no decision was there given as to whether or no 
the acknowledgment was sufficient, because the plaintiff failed to 
produce it. 

In Parmiter \, Par miter, 30 L. J, (CA.) 508, the aoknowledgment 
was, “ I have sent you a note for the money due to you, which your 
mother left for you.’^’ With this acknowledgment was sent a promis- 
sory note, on a receipt stamp. It was held by Lord Campbell that 
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there was no sufficient acknowledgment without the promissory note, 
and that the promissory note, not being properly stamped, could not be 
looked at. 

In Everett v. Eobertson^ 1 E. Sf E. 16 ; 28 Z. J. (Q. Z.) 23, the 
plaintiffi proved that the defendant had presented a petition for 
arrangement with his creditors under the 7 & 8 Viet. c. 70, and 
had inserted in his accounts the debt on which the action was 
brought ; and his proposal was to assign all his property to trustees 

for the future payment or compromise of such debts and engage- 
ments.” This was held to be insufficient. 


AcJiHotrIe(If/me)it — co}tditionaI.l When the promise relied upon is 
conditional, tlie ulaintilF must show the condition performed ; thus, 
where the defenaant promised to pay the debt when he was able, it 
was ruled that the plaintiff was bound to show that the defendant 
>vas then of sufficient ability to pay ; Daris v. St/iithy 4 Esj), 36 ; 
Eenford v. Stnuulcrs, 2 //, jil, 116. So where the promise was, “ 1 
cannot pay the debt at present ; but I will pay it as soon as I can,” 
the Court of King’s Jlencli held it necessary for the plaintiff to show 
the defendant’s ability to pay ; Tanner v. JSmarty 6 E. C. 603. If 
the debtor promises to pay the old debt “ when he is able,” or “ by 
instalments,” or ‘‘ in two years ” or out of a certain fund, the 
creditor can claim nothing more than the new promise gives him. 
Per Wigram, V. C., in Philips v. PhitipSy 3 Jlarvy 281, 299, cited in 
Smith V. Thornoy 18 Q, 7i, 139. And the statute runs from the time 
of becoming able to nay, thougli the plaintiff had no notice of the 
ability, and made no uemand ; JVaters v. Thanety 2 7A 757, 

A doubt has existed whether the plaintiff is bound to declare 
specially on such (pialified promise, or can show, under the common 
replication of denial to the plea of Uie statute, that the promise is 
become absolute by the performance of the condition ; but it seems to 
be now settled tliat a conditional promise may, after performance of 
the condition, be shown und(T the common issue on a plea of the 
statute ; per Parke, Ih, in Hart v. Prenderfpisty 11 M. TK 743, 
745; Smith v. Thorney 18 Q. li. 134, 143; and such is the practice, 
though cases may occur of a promiic so qualified as to require a 
special declaration, as to pay in a particular manner. 

AVhether the promise be qualified, or not, is a question of construc- 
tion for the court and not for the jury, except where extrinsic 
evidence affects the construction ; Eouiled^e v. Eamsat/, 8 Ad. E. 
721 . 


Mutual accountSy «5t.] Before the 9 Geo. 4, c. 14, it was held that, 
where there have been mutual current and unsettled accounts between 
the parties, and any of the items arc within six years, such items 
are evidence (under the replication that the defendant did promise, 
&c.) as an admission of an open account so as to take the case out of 
the statute, like any other acknowledgment; Catling v. Skoulding^ 6 
P. 7?. 189 ; 2 Saund. 227, a, (n.). But since that statute there must 
be part payment, or something equivalent to it, or a distinct, written 
acknowledgment, to have this effect; Williamn v. Urimthny 2 C. M. 

R. 45 ; MilU v. Fowk€$y 5 AT. C. 455 ; Cottam v. I^rtridge^ 4 M. 

G. 271. See also as to merchants’ accounts, ante^ p. 394. 
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Payment, 

The new pleading^ rules of H. T. 1853, direct that payment shall 
not, in any case, be allowed to be given in evidence in reduction of 
damages or debt, but shall be pleaded iu bar ; and that in any case 
in which the plaintiff (in order to avoid the expense of the plea of 
payment) shall have given credit in the particulars of his demand for 
any sum or sums of money therein admitted, to have been paid to the 
plaintiff, it shall not be necessary for the defendant to plead pd^ment. 
Ilut the rule is not to apply to cases where the plaintiff, after stating 
the amount of his demand, states that he seeks to recover a certain 
balance, without giving credit for any particular sum or sums. See 
rules 13 & H. There is nothing in the rules to prevent the plaintiff 
from giving express credit for payments in his declaration ; NichoU 
V. Williamn^ 2 J/. 758, TG4 ; but this course, though it would 

avoid a plea of payment, would not relievo the plaintiff' from proving 
the whole debt, including the amount alleged to have been paid ; 
Priee v. Reen, 11 M, .S’ '"*70. 

Since these rules payment cannot be given in evidence without a 
plea, though only for the purpose of showing that interest is not due 
on the debt demanded, tlic aebt itself being admitted by payment 
into court ; Adams v. Palhy 3 Q, //. 2. Where the plaintiff gavo 
the defendant credit in his particular for a bill endorsed to the 

S laintiff and debited him with the amount as dishonoured, tho 
ofondant was not permitted to show, under non -assumpsit, that the 
plaintiff had made the bill his own by laches ; for tho particular, in 
effect, gives no credit at all, and tho constructive payment must 
therefore bo pleaded; (irevnv. Smithies, 1 Q, li, 796. The plaintiff 's 
particular set forth a bill amounting to 116/., and professed to go for 
“ a balance of 27/. after credit for payments on account and set-off:’^ 
held that this did not amount to giving credit for the exact dif- 
foronoe, but tho defendant was bound to plead payments; Morris y, 
Jones, id, 397. 

Payment cannot bo shown on a plea of set-off; Linley v, Polden, 
3 Dowl, P. t\ 780 ; and seo Letvis v. Samuel, 8 Q. B, 685, It is 
however sometimes difficult to say whether a receipt or retainer of 
money by a creditor amounts to a payment or a set-off ; sco Thomas 
v. Cross, 7 JCjt, 728; 21 X. J, (XV.) 251. But probably, if the 
effect of the transaction were wrongly stated, a judge would amend 
in such a case. 

It is dilHoult to understand the reasoning upon which the decision 
in one case and an alleged dictum in another is founded that, where 
goods are sold for ready money, and the delivery in exchange for 
money takes place immediately, no debt arises, and* that consequently 
in an action for goods sold and delivered in such a case it is not 
necessary to plead payment, but that tho nature of the transaction 
may be shown under tho plea of never indebted. Of course, if this 
view be taken of the transaction, there is, strictly speaking, no pay- 
ment, for when there is no debt there can be no payment. But it is 
scarcely possible to suppose a case of exchange for goods for money 
which 18 not preceded by a prior offer and acceptance, and it is upon 
the contract thus made, and which the plea of payment confesses and 
avoids, that the action is brought. The ruling in Bussey v. Barnett^ 
9 M, ^ 312, which is usually relied on for the doctrine under 
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discussioiii seems to be contrary to the opinion of Parke, B., in Oood^ 
child y. Pledge^ 1 M. ^ W, 363. It was also disputed in JLiitlechild y« 
Bankc^ 7 Q. J?. 739 ; and in Smith y. Winter^ 21 L. J. (C. P.) 168; 
12 C. B. 487, was said to ha>e gone “to the yery yerge of the law/* 
lu Timmins y. Gibbons^ 18 Q. B^ 726, Lord Campbell said, that 

where money is paid over the counter at the time of sale, there 
must be a moment of time when the purchaser is indebted to the 
vendor/’ It is said, however, that a similar opinion was again 
expressed by the Court of Exchequer in a case of Wood y, Bletcher^ 
o Week. Bep. p. 666.* In Smith y. WifUer^ suprhf in debt for work 
and labour, it was held that where work was to be done by a debtor 
for his creditor as a set-off against the debt, that in action for work 
and labour this might be shown under the general issue. But this is 
obviously an entirely different case. 

An account stated between plaintiff and defendant, and payment 
of the balance, is evidence under a plea of payment, though it may bo 
specially pleaded according to the facts; Callander v. Howard^ 10 
C\ li. 290 ; 19 L. J. {C. P.) 312. 

Where, in answer to a claim for 10/. 13s. 4rf., the defendant sent 
10/., which the jdaintiff said ho should not accept in discharge of his 
claim, but nevertheless Retained, it was held that there was evidence 
of payment; Caifie v. Coulton, 1 II. C, 764. 

Where the plaintiff’s particular admits a payment, he con recover 
only the amount by which his claims, as proved, exceed the payment, 
as alleged ; Howland v. lilaksleg^ 1 Q. B. 403 ; see also Price v. 
Beesy 11 31, ^ o76, antcy p. 406, And if it gives credit thus, 

“ creditor, — by bills of exchange, 1300/.,” this will be taken to be a 
payment by the defendant^ and the plaintiff cannot sliow that it was 
a payment by another person, for which the defendant is not entitled 
to credit ; Smethurnt v. To glory 12 31, iS* W, Mo, But the plaintiff 
may explain that the payment, for which the particular gives credit, 
wos not made on account of the balance he claims ; 3lerv.g v. Oaloty 
3 Ex, 8ol. In this case the plaintiff seems to have included in the 
particular items which he could not have recovered, but wliich bad 
been paid by the defendant. In another case, the particular claimed 
a balance of 29/. for goods sold, and gave credit for 920/, paid; the 
plaintiff proved a claim of 949/. for goods sold ; it appearea that 84/. 
worth of the goods had been taken back, and defendant insisted at 
the trial that this sum, added to the sum credited, left nothing for 
the plaintiff to recover: Held, that tho plaintiff might turn the 
balance in his favour by showing that he had given credit for 84/. as 
part of the payment ; JMmh v. 3£icklethwaity 1 Q, B, 400. Whore 
credit is given for a sum paid, whether before or after action, a plea 
of payment applies only to the balance y and proof of payment of that 
amount is suiucient; Easftcick v. llarmaiXy 6 31, ISf W, 13. Where 
the plaintiff proceeded in his nartioular for a “ balance” of 37/., and 
the particular stated sales to the amount of 100/., and gave no credit 
for specifio payments, and the defendant pleaded and proved a set-*ofr 
of 6l,y with other pleas, it was held tnat the defendant was sot 
necessarily entitled to deduct the set-off from 37/. ; but the jury 
might find that sum to be the “ balance ” after dedacling the 6L ; 
Totenson v. Jacksony 13 3L ^ W, 616, 

In an action brought to recover 30/. for work and labour, the 
defendant pleaded the general issue, and payment of all the monitm 

* Not reported by Burlsimc and Norman or is the Law Journal, 
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in the declaration mentioned ; at the trial, the defendant proyed 
payment of 90/. ; it was held that plaintiff might show work done to 
an amount exceeding 90/., and recover tho balance, and no new as- 
signment U necessary ; Freeman v. Crafts, 4 3/. W, 4. This 
decision has been recognised and confirmed in James v. lAtiffham, 6 
iV. C. 553 ; Alston v. Mills, 9 Ad. ^ E. 248 ; and Moses v. Levy, 4 
Q. B. 213. Jn Jioyers v. Custanqe, 1 Q. B. 77, the declaration was 
for work and labour, and particulars were delivered for contract 
work and extra work ; tho defendant pleaded nunqitam indehitat^, 
and a plea of payment confined to contract work ; the replication 
traversed the payment: it was held that the plaintiff could not 
recover for extras without a now assignment. 

By tho Common Law Procedure Act, 1852, s. 75, picas of payment 
and set-off shall be taken distributively ; and, if issue be taken 
thereon, and so much as shall he an answer to part of the causes of 
action proved shall be fouml true by the jury, a verdict shall pass for 
the defendant in respect of so much of* the causes as snail be 
answered, and for tho plaintiff in respect of so much as shall not be 
so answered. 

As to payment of bills or notes, sec ante, p. 209. 


Payment to an a/jentj] Payment to an authorised agent is 
sufficient ; Gooilland v. lilewith, 1 Camp, 477 ; Coates v. Lewes, 
Id. 444; Given v. Barrow, 1 N. It. 101. Thus payment to a?i 
attorney, while an action is subsisting, is good ; Anon. 1 Dotcl. P. C\ 
173; hut not to his clerk, who shows no other authority than his 
master’s order to receive it ; per Lord Kcnj’oii, C. J., Chore v. Valla* 
way, \ Esp. 115. Tho attorney’s authority to receive seems to 
continue as long as the retainer ; and this is presumed to continue 
after judgment until payment, voluntarily, or under execution : 
Bevins v. Ilalme, 15 M. Jl”. 88, 9G, Payment to the attorney’s 
agent is not good ; Y'atvs v. Frcehleton, 2 J)oity. 823. But payment 
to a person found in a merchant’s counting-house, and appearing to 
be entrusted with the conduct of the business there, is a good pay- 
ment to tho merchant, though the person was, in fact, not employed 
by him ; Barrett v. .Deere, Mood, vy M, 200; and see IVilmott v. 
Smith, Mootl, sS' 3/. 238. Hut this is on the assumption that the 
payment relates to tho merchant’s business ; for if it be payment in 
respect of a private drbt duo to him, as a mortgage debt, or a legacy, 
it will not DC sufficient; Sanderson v. Bell, 2 C, 31. 30 f, 313. 
So if a clerk, authorised to receive cash over tho counter, obtains 
payment in another way by a cheque, which he appropriates, this is 
not a disoharge ; Kaye v. Brett, 5 Ex. 209. An agent employed 
to sell land has no authority, as such, to receive payment ; Mynn v. 
JoKffe, 1 Mood. «!5* llob. 326 ; and, generally, an agent for taking a 
bond, or for negooiating, or concluding a contract, has no implied 
authority to receive money due under it ; Story on Agency, s. 98. 
Even tho possession of the instrument, as the possession by the agent 
of a conveyance to secure a loan of monev negociated by the agent, is 
no authority to receive the principal, although the creditor may have 
sometimes permitted the agent to’ receive interest; Wilkinson v. 
Candlish, 5 Ex. 91. So pomssion of an executed conveyance with a 
receipt indorsed by vendor is no sufficient authority to the solicitor 
of vendor to receive the purchase money ; and circumstances may 
justify the vendee in requiring the personal attendance or written 
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authority of the vendor ; Vineyv, Chaplin^ 21 L, 434; 2 

l)v G. 468. PosBession of a negotiable security is evidence of 
authority to receive payment : Btory on ^r/enct/, s. 104, citing Ofrrn 
V. Bar row j 1 N. 12. 103. But such possession will not alone justify 
}>ayment. It is only facie evidence of agency as against the 

real owner, and may be rebutted; Anon. 12 Mod. 564. As a 
• general rule, when a person employs an agent to receive a debt ho 
must receive it in money, and if the agent sets it off against a debt 
froin himself, the creditor cannot rely on this as payment ; Barker 
V. Oreemcood^ 2 You. Call. BJjt. 418 ; thoiigli if it be the usage of a 
particular trade that 4^*hts should be set off in this wav, the principal 
may be bound by the usage ; Scott v. Irvin ff^ 1 If. Ad. 605 ; 
Sweeting v. Pearce^ 20 L. J. {C. I\) 265 ; and the principal would 
he taken to be bound by the usage if such were the general usage of 
the trade or market in* which the transaction took plaoe^ and he did 
not object to it ; ik. 

An auctioneer, though ho is authorised to receive the deposit, has 
no general authority' to receive the purchase-money ; Sgkes v. Gi/es, 
5 3f. «S* JY. 645. rayraent to the factor who sold the goods, and 
w ho was known to sell as such, is good against the principal, though 
made prematurely ; I'V.s/f v. Kempt on^ 1 C. B. 687. 

Where a creditor directs his debtor to transmit money or a hill. in 
payment by the post, an<l it is lost (without default of the debtor), 
the creditor must boar tboloss; JYarwick v. Noakes^ 1 Peake (-a, 08 ; 
and w'here no directioria are given about the mode of remittance, 
yet if this be done in the usual way of business between the par- 
ties, it seems that the debtor is discharged; Lord Kenyon, 

V. J.; t7i. 

A y>aymerit to one of several persons wdio have deposited money in 
a hank, and who are not partin^rs, is not good as against tlie others; 
Junes v. Stephettsan^ 1 J/oor/. »S' 145 ; Stewart v. Xec, 3food, cV 

M, 158. But a pavment to one partner is ]>ayment to all; and a 
receipt by one is pnm*} facie evidence of paynnmt against all ; but it 
may bo rebutted by ]»roof that it was given in fraud of the other 
])artners in order to defeat the action ; Parrar v. Jlatehimon^ 9 Ad. 
vV K, 641. 

Payment by an agent will support an averment of payment by the 
principal, though the latter lias not in fact repaid the agent ; Adams 
V. Dansexjy 6 Bing. 50(5, 

Payment by one of several partners is payment by all ; but where 
one of several partners paid a sum of money to a eredfitor in coiisidera- 
tion that the creditor would assign the debt to a trustee fur the part- 
ner, it was held that, in an action brought by the trustee in the name 
of the creditor against the partnership, the above facts did not sup- 
port a plea of payment; 3lclrdgre v. 3fiUcrj 13 31. 725, 

Where it was agreed between A., B., and C., tliat A. should advance 
money to B. in anticipation of money of B, that w^as coming into 
A. ^8 hands, and on receiving in the meantime the security of C/s 
acceptance, which was to he satisfied out of such money ; it was held 
that, on reoeifit of B.'s money by A., it might be relied on by C. as 
payment hv him in an action against him by A. on the acceptance; 
Jlills V. Mcsnnrdy 10 Q. B. 20f3. In an action against the surety of 
A., a bankrupt, there was a plea of pa\micnt by A., and acceptance 
in satisfaction by the plaintiff ; held, on issue taken on the plea, that 
a payment by A. to the plaintiff, which was recovered back by A/s 
assignees as a fraudulent preference, would not supx>ort the plea, and 

T 
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that the verdict and judgment of the assignees was evidence, but not 
conclusive, for the plaintiff to show that the payment was illusory 
Pritchard v. Hitchcock^ 6 J/. G, lol. 

Payment by a third person, if made on behalf of the defendant, 
accepj^d by the plaintiff, and adopted by the defendant, is a good 
defence; Himpsonv, Pf/f/inU'Hj 10 JiV. S45; Jiehhato v. 11 

a B. 191 ; 22 L. J. (C. P.) 24 ; Kemj* v. Balls, 10 Ex. 607. But pay- 
ment by a third person without tho debtor^s knowledge, and not on 
behalf of tho defendant, but as an advance for the creditor’s conve- 
nience, is no payment, though pleaded as such by defendant ; Lucas 
V. Wilkinson, 1 II. 4* .V. 420; 26 L. L (iiV.) 13. 

Application of 2 )(tymcyiis.'] In general, tho party who pays money 
has a right to direct tho application of it ; but where money is paid 
to a creditor generally without any specilic appropriation by the party 
paying, and (he cn'ditor has several demands against the party pay- 
ing, ho may apply the money paid to whichever of those demands he 
pleases; Hall v. Wood, II East, 243 (n) ; Clayton's case, 1 
ra/e, 672, Tho appropriation by the debtor need not bo express : it 
may be inferred from comliict or circnm * ane.es iiulir.iting his inten- 
tion; Vlayto)i s case, uhi supra: Nctraiarc/t w.C/ay, \4 East, 239. 
Tho intention of tho dchior ought t<> ho nofili(‘d at or hefore the 
time of payment; Hay field v. Wadshy^ 3 /;. C. 337. But the 
creditor need not apjdy it to any particular demand at tho moment of 
payment; lie lias a right to malce tho application at any subsequent 
period ; nor will an entry in his private books applying it to a par- 
tieulnr doniand, but not communicated to tho party paying, proeludo 
Inm from applying it afterwards to aiiotluT dtnnand ; Simson v. J«//- 
ham, 2 />. i\ 66. See also Grlyyv. Coths, 4 ISini. 13S, Tho 
creditor, in such cases, may apply the payment to the discharge of a 
prior and purely equitahle demand, and sue his debtor at law for the 
subsequent legal debt ; Bo^anqurt w Wray, 6 Taunt. 697. But this 
can only bo <lono if the equituldo debt be of agreed and ascertained 
amount ; for it will not bo competent for tho creditor to apply it in 
s itisfaotion of sonu^ e<[uitablo demand, tho amount of whicli can only 
bo asoertuiiunl by an aciMuint in equity or general M ttlement of part- 
nership; Goddard v. Ilodycs, \ <\ vS* ^/. 33; or which depends only 
on an equitahle aKsignment to the creditor of some claim of a thirii 
party on tlio debtor ; scmhlc, Kirch v. Tchhuft, 2 Shirk. 74, The 
creditor may apply it to a debt barred by the statuto of limitations ; 
though we luive scon that part payment .^o approuriated by the payee 
only will not per sc take the whole debt out of the statute ; Jlills v. 
Eotrkcs, 6 iV. C. 466. 8co ante, p. 39S. Where the party paying is 
indebted to tho party receiving for a sum due from liis wife dum sola, 
and also on another demaiKi, the ]>:irty receiving may apply the 
monoy to the first demand ; Goddard v. Cox, 9 IStra. 1194. 

In some instances, and in the absence uf any proof of special appro- 
priation, the law will direct or presume the application of money 
paid generally. Of this nature are accounts current with bankers 
and others, wncro there arc various items of debt on ono side and 
credit on tho other, occurring at different times, and no special 
appropriation is made by tho parties ; successive payments will then 
bo applied to the discharge of antecedent debits in the order of time 
in which they stand ; Storifs Equity, s. 469 a. Such coses stand 
on tho presumed intention of" tho debtor, or of both parties, arising 
out of the nature of the dealings between them* Thus, where one 
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of several partners dies while the partnership is in debt, and the 
surviving partners continue their dealings with a particular creditor, 
who joins the transactions of the old and new lirra in one entire 
account, the payments made from time to time hy the surviving 
partners will be ^plied to the old debts ; per Bayley, J,, Simson y. 
Ittghamy 2 P. cV C. 72 ; Clayton^s case, 1 Merivale^' ol2 ; Broohe v. 
Btt derby, 2 B. B, 71. So payments by a debtor, from time to 
time, to surviving partners, upon one general account, inchidiug an 
old debt due to the former firm, will bo applied in the first place to 
such old debt ; Bodenham v. Purclias, 2 B. cj* A, 39, But where 
the old debts are not brought into the new account, general payments 
on the new account are not to bo considered as made in discharge of 
an old debt ; Simson v. Inyham, 2 B. *S* G. 65. And where there 
are distinct demands, one against persons in partnership, and another 
against one only of the partners, if the money paid be the money of 
the partners, the creditor is not at liberty to ap]»ly it to the debt ot 
the individual ; lliontpson v. Broicn, Mood. cS* M. 40, 

In the absence of special application by either party, there is no 
rule in which a general payment is applied on any principle grounded 
on the comparative burden of difierent debts, or with reference to the 
interest of the debtor or of his sureties ; Mtlh v. Fowhes. 5 N, C. 
455. Thus the law wull not, iu favour of a surely, direct the appli- 
cation of money, paid generally, to the discharge of the debt secured, 
without some circumstances to show that it was so intended; Plainer 
V. Bony, 1 Stark. 153; irUliains v. Jiawlinson, 3 Biny. 71; and 
"wlnTc a surety joined in a money bond to secure advances by a bank 
to his principal, and it appeared that the security was intended, 
though not expressed, to he a continuing one, ]>ayments will not bo 
applied to the extinction of tluj bond in i»referencc to later debts; 
Jlvnniker v. IViyy, 4 (i. B. T92. The case ol' Mnrryoifs v. irittie, 
2 Stork. 101, occasionally eitod in proof of the doctrine that payment 
will be applied in favour of sureties, is one in which the evidenco 
tended to show that the payments were in fad made by the debtor in 
relied of the surety, and not on account oi an earlier debt to which 
creditor claimed to appl}' it. 

When A. has a demand against B.’s wife as executrix, and also 
another demand against him in his own right, and B. niakes a general 
payment, A. cannot apply it to the former demand ; for the obliga- 
tion to pay it depends on whether or no there arc assets ; Cioddard v. 
CiKC, 2 Sira. 1194. Where there arc two demands, one legal, and 
Iho other illegal, and a general payment is made, tlic law will ajiply 
it to the discharge of the legal demand ; Wriyht y. Lainy, 3 7/. cy C. 
165. But the party receiving money may himself apply it to a 
demand for spirituous liquors supplied in quantities not amounting 
to 208, at a time ; for the statute 24 Geo. 2, c. 40, only prevents the 
seller from maintaining an action ; Crnick shanks v. Jiosc, 1 Mood. A* 
Boh. 100. And in such a case, the creditor may apply the payment 
to the demand for spirituous liquors, although liis particulars claim 
the w’hole demand ; and he may make the appropriation at any time 
before the matter comes before the jury; Philnaii v. Jones, 2 Ad. <S(' 
B. 41. 

Payment hy a hill or note,'] If the seller of goods takes notes 
or bills for them without agreeing to run the risk of the notes 
being paid, and they turn out to be worth nothing, this will not be 
considered as payment ; Owenson y. Morse^ 7 2. B. 64 ; Swinyatd 
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V. Bowes, 6 02. But if th« seller agrees to run the risk, 

and to take it as payment or cash, he cannot, un the dishonour of the 
bill, resort to his original cause of action : Ward v. Evans, 2 Salk, 
442 ; Sard v. Bhodrs, 1 M. 4' W. 163. Tlie legal effect of accepting, 
on account of a debt, a bill or note not treated as cash is that of a 
conditional payment. It im]»He8 an agreement to suspend the remedy 
on the original demand during tW currency of tliebill or note, except 
in the case of specinlty debts, nr rent, in which last cases no such 
implication is held to "arise ; Griffiths v. (hven, 13 M, ijr W, 58, 04 ; 
IMshatr V. Hash, 1 1 T. TL 191 ; 22 L. J. (C. P.) 24, 28. And a 
bill given by a stranger and received by the creditor on account of 
the debt has the saTno effect, if such payment be adopted by the 
debtor, ih, ; Constable w Andrew, 2 (J, cS* 208. And taking a 
bill “for and on account, and in payment of the price,” is not a 
satisfaction of llie debt, but only a conditional payment; Boitomley v, 
Nuttall, 6 t\ 7/., X. S, 122; 28* 7v. .7. {C, 7^) 110. AVh ore a purchaser 
gives the sellrr an order upon a third person entitling him to receive 
cMsh, instead of which the vciuh»r chjcts to take a hill, in such case, 
tlioiigh the hill is dishonoured, the purchaser is discharged ; Vernon 
V. Itorerie, 2 Show, 200 ; Smith v. h errand, 7 //. lS* 10. But it is 
otherwise if the order is uj»on the purchaser’s agent, and the seller 
takes from him a cluajue. which is dishonoured ; Everett'v, Collins, 2 
Camp, 616. \Vht‘re the master of a ves>,«d took from the freighter’s 
nircnit abroad, who wan furnished with funds to pay him the freight, 
a hill uju)n a third person, which was <lislu)noured, it was heM by 
(Jihhs, fJ. tliat the freighter was not tliereby discharged; 3Iarsh 
V. Pedder, 4 (\tnip, 267. 

There may bo some difliculty in saying precisely what is the duty 
of a (‘ivditor to whom a checiue is sent by his debtor in discharge of 
the debt. The question is, whether the d(*htor has the right to throw 
en his creditor the burden of accepting the cheque as payment, or 
KMuling it back, and this would in some cases di pond on the usages 
ot trade and the previous dealings between tlio parties. If tluTc 
\Yere no such right, then tho sending the cheque w'ould go for 
nothing ; if there were any such right, then the creditor, by retaining 
the cinque, might reasonably be presumed to have accepted it in 
tlist’harge of Uic debt. The whole is a fpiestion of fact, wliioh is, 
perhaps, best left to the deoi'«ion of the jury ; see Pearce v. Doris, 
1 Monti, vV J\td), 3*h'> ; lioswcll v. Smith, 0 *.S* P* ; ILatyh v. 

May, 4 Ad, cV E, 964. 

Proof that bills have been given for a debt (and qy, that the hills 
arc due) is prund facie evidence of payment, without showing that 
sucli bills wore in fact paid, and it is for tho plaintiff in an action for 
goods sold to show that they have been tlishonoured ; Jlvbden v. 
Hart sink, 4 Esj}, 40 ; Siedtyan v. Gooch, 1 Esp, 4. 

Tho rule, as now settled, is that, if a negotiable bill or note be 
roceivotl by tho creditor and afterwards lost, this is an answer to an 
action on the original consideration ; Crowe v. Clay, in error, 9 
Ex, 604; S,V. 23 L, J, (Ex,) 150. See also the cases, ante, 
p. 137. 

If the value of the security be diminished by the creditor’s laches 
or misconduct, it is made his own, and operates as payment of 
tho debt; Alderson v. Langdah, 3 B, A» 660, 663. A vendor 
took from his vendee, ns collateral security, a bill accepted by a third 
person, indorsed by the drawer and payee* to the vendee, the bill was 
rouiued by the vendor, and at its maturity it was not paid by the 
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acceptor, who was insolvent, but no notice of dishonour was given by 
the vendor : and it was held, in an action for goods sold, that Iho 
laches of the plaintilF operated so as to make the bill (though taken 
originally as collateral securitv only, and though unpaid) payment 
pro tanto ; Peacock v. Pursscll^*62 jL. J. (C. i\) 2GG, The vendor of 
goods received an acceptance of the vendee, and sent it back with a 
request to make it payable at a banker’s. Tlie bill not being re- 
turned by the vendee, the vendor sued him for goods sold, and 
defendant set up the bill and its non- pi od action us a defence, de- 
nying that it had been returned to him : Held that this was no 
defence if the jury were satistied that it had been returned to, and 
kept by the defendant; Wiilder^ v. fioWo/i, 1 C\ JA, iV. 07G ; 
2G Z. J,{(\ P.) IGd. 

Other kinds of jnn/ment,] A payment may be made by the mere 
transfer of iigures in an account wdthout any money passing ; Pyles 
V. PlliSf 4 liiny. 112 ; liodenham v. Purchase 2 //. *5!* A, 39. 

In an action on a bill of exchange the defeudaut pleaded payment. 
It appeared that the plaintiff had sold shares for A. on credit, hut 
that A., being in the want of money, obtained an advance from iho 
plaintiff of the amount due for the shares, the defendant giving his 
acceptance also for the amount as further security ; but it was agreed 
between the plaintiff and defendant and A. that the plaintiff should 
apply the proceeds of the sale of the shares, %vhcn paid, in payment 
of the bill. The plaintiff received the proceeds : it was ludd that 
these facts constituted payment ; Jli/ls v. J^fesnardy 10 (i, 7/. 2GG. 

If a debtor pay a sum of money to a third person, by direction or 
with tlio assent of his creditor, in discharge of* a liability of the 
creditor, it is the Harue as if the money were paid into the (*roditor’s 
own hands ; Ji^a/h r v. Andreivsy 3 J/. iS’ H * 312 ; IJraniston v. 
liohmSy 4 Piny, 11 ; Chit, Confr, Ith ed. Glo. 

If goods be accept(-(i in salisfaclion of a debt this constitutes pay- 
nunt; Cani\an v. IVoody 2 JSX, vV W, 4Go ; Hooper v. ^UphenSy 4 
Ad. *.y K, 71. Jn ni'ithcr of these cases did llie question ariMi upon 
a plea of payment, but it seems that giving goods in satisfaction 
' might be proved under tliat plea. 


Pvlcase, 

A release must be specially pleaded, and tlio oviclenco depends on 
the replication. After breach, the contract can only he disrhargrd by 
a release under seal, or accord and satisfaction ; but before breach 
it may be discharged by parol, antCy p. 31. 

A plea of release under seal may be answered by a traverse of the 
release modo et forma; IVilkinson v. JLlndoy 7 Jt/. ; 

and under such a replication it should seem that the plaintiff may 
contend that the operation of the release W'as so qualified by the 
recital as not to include the plaintiff’s debt ; ihi'd, *So if to a plea 
alleging a release under seal plaintiff replies non est faclunty the 
plaint ifl' may show that the release expressly excepU'd the debt from 
its operation, for the replication puts in issue the execution of such a 
deed as released the defendant; North v. Wakefield y 13 Q, 1$. 63G ; 
if the deed appears verbatim on the plea and the defendant does not 
profess to state only its legal effect, then non est factum only puts the 
defendant to prove the execution, and its legal effect will be open on 
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demurrer, or motion for judgement non ohatante veredicto : aemb. ib. 
Dut Juhh v. Jl*Alla^ 3 T^owl* ^ JS* 364, lt> -Z). J* (O* the 

Boil Court, eecms contra. There I*atteson, J., held, that where 
the plaintiff replied non eat factum to a plea of release, he could not 
ffivo ovidence that the debt was subsequent to the release pleaded, 
hut that a new assignment was necessary. In Henderson v. Stohart, 
0 Ex, 00, the construction of the deed pleaded as a release 
was admitted on tho replication of non eat factum. In Ihdd 
V. Emhjy 11 M, iS- W, 1, to a idea of tho release of one defendant, 
non eat factum was replied ana issue taken thereon. The plea was 
held to be proved by production of a lease cancelled by the release 
since the plea ; ** for tho meaning of tho replication is, that it is not 
the deed of iluj plaintiff for tho purpose of proving a release,’’ and 
that tho plea was proved by a deed which bad operated as a release, 
thougli since cancelled. Where there w'ero cross debts, and tho 
plaintiff sued for tho wliolo of his debt, and defendant pleaded a 
release of the whole, it appeared that plaintiff had signed a compo- 
sition dee<l rcloiising the defendant from any debts owing to the 
plaintiff Tho ilood left the amount of debt released in blank ; Held 
that, on a hading by tho jury that tlio debt meant to bo released was 
tho difference heiwt'ou tho plaintiff’s debt and a set-olF of less amount, 
the plnintiir was entitled to a verdict on tht‘ issue of nun eat factu?n 
replied to thi‘ release, iili!hough the blank had, after execution and 
without tho plaintiff’s authority, been filled up with tho amount 
of tho debt sued for; Fitztikcrhf v. ^fc Knnjhty 6 E, li, 79i>. 

tho defendant shouhl have pleaded the s(*t-otf and. a release of 
the difference. See Ji alien and Leake ioi Plvfiflimj^ 2nd ed. 607. 

• A releas(j of one of two joint, or joint and several, debtors, is a dis- 
charge of all ; A\ieholson v. llevill^ 4 Ad. wV E. 076. But although a 
release of tho whole debt, given to one of two joint, or joint and 
several, contractors, enures to tho benetit of both, yet receiving a 
portion of a debt and putting an end to an action against. one of them, 
is not a ivloaso of tho other ; ff^alters y, aS^/uiV/i, 2 Jl. <51* 889. 

Ami a reh ase to one of sovonil contractors if qualiticd, — as a release, 
reserving the right to join the releasee in a suit for tlvc purpose of 
recovering against tlio otlicrs, — is not pleadable as a release of all ; 
aNV//// v. Eorbes^ 2 II. vV //, 38. But where tho right is not reserved 
in the release itself, parol evidence of the reservation cannot be given ; 

V. Au,s/i, 9 Ihtnj, 311. 

An unqualified covenant not to sue will support a plea of release ; 
but a oovcniiut by one of several joint creditors not to sue the defen- 
dant is not pleadable as a release to an action by all ; iralnifisley v. 
fbo/ier, II Ad. J!" E. 216. And a covenant not to sue for a certain 
time is inoperative as a bar. 8oo note to Fowell v. Forest^ 2 JVms, 
iSaund. 48 ; Ford v. lieechy 1 1 Q, B, 853. 

Fraud practised on the releasor must be replied, if relied upon; 
Wild V. Williams^ 6 M, vS* W, 490 ; and where the clerk of the 
defendant’s attorney procured a cunningly worded release from an 
illiterate plaintiff', this was held evidence of fraud ; Sar<^ent v. 
Wedlake^ 11 C. JD. 732. 


Eeaciaaion, 

Before breach a simple contract may be rescinded and discharged 
by a mutual parol agreement ; 3nUon v. Edfjeworth^ 6 Bro, P. C, 
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587, and see cases, ante^ p. 31. To a declaration on a (i^eneral breach 
of contract to deliver goods weekly for a year, it was pleaded that the 
contract was rescinded before It was held that if there was 

a single breach before rescission, the plea failed in toto ; and that there 
was no need of a new assignment ; Burgess v. Be Lanc^ 27 i, J, 
(Ex.) 151. 


Set-off, 

The plea of set-olF is given by 2 Geo. 2, c. 22, s, 13, whicli enacts 
lljat wnerc there are mutual debts between the plain tiif and the 
defendant, or, if either party sue or be sued ns executor or adminis* 
trator, where tlicrc arc mutual debts between tho testator or intestate 
and cither party, one debt may bo set against tho other by plea or 
notice. By 8 (ieo. 2, e. 21, s/5, it is declared, that mutual debts 
ma}’ bo set against each other, though they be of a different nature ; 
b\it where cither debt accrues by reason of a penalty in a bond or 
specialty, the plea must show how much is truly and justly due on 
either side, and, in case of recovery, judgment shall be entered for 
no more than appears duo to the plaintiff after so setting one debt 
against tho other, 

A set-off' must now be specially ]ileadcd, unless the set-olf and tho. 
particulars of siicli set-otl* bo stated and hdmitted to be duo to tho 
<ieft*ndant in tlio ]ilaiuliirii i)articular. B. (/. JliL 1853, r, 13. 
And the set-oil* nun t eontiniu* down to the time of trial ; Et/fon v. 
Litthulalcy 4 E.i\ 150. Therefore payment since plea may bo replied, 
ih, ; and sonhh ,, wl)('n the i\i)lication alleges that the plaintiff was 
nut, nt^r is indehlcd/’ in tlio usual form, he may show such payment 
or other oxtiuetion of tho debt. 

liy tile Common I. aw True* duro Act, 1851, s. 75, tho plea of set- 
off is to bo taken distribulivoly. 

Tlie common replication uU dvhrt^ or nuntjuam indvbitaUfSy to a plea 
of set-off will ( liable lla; plaintiff to prove any defence to it (t. g,^ pay- 
ment), that vrould liave been admissible before tho late rules of 
jdeading; for Ib.oso rules do not apjdy to replications; Jacksott y, 
Iiohi?isoit, 8 1\ id. 322, accord, d rover v. iV/Vc, 3 (i. B, 

240, note. Ihit wb.cre tlie plaintiff replied nunquam^' indchilatuH^ 
the plaintiff w as licld not entitled to prove payment ; for on that 
issue the defendant was only put to prove that a debt once existed ; 
Stocl'hridge v. Sassams^ 3 Ji. 230 ; Miller v. Active y 3 Exrh, 790; 
Ealihful V. Ashlcgy 1 (J, B. lvS3. A discharge of the plaintiff under 
the Insolvent Debtors’ Act must be specially replied ; for the statute 
1 (S: 2 Viet c. 110, s. 01, extends to replications as well as pleas; 
Eurd V. Bornfordy 8 U. B. 583. So, of the statute of limitations, 
for Uiis has always been hold necessary in pleading; Chappie v. 
Burst Oily I C. vV J. 1 ; and see 9 Geo. 4, c. 14, s. 4, cited anUy p. 398. 
In order to reply the statute with effect, it must appear that tnc set- 
off* was barred before action, for the set-off is in lieu of a cross action 
broiiglit at the same time as tho plaintiff’s action; Walker v. 
ClemeniSy 15 <A B* 1040. 

Since the Common Law Procedure Act, 1852, it seems to be no 
longer necessxiry or expedient to apply at Nisi Prius for a special 
finding, or indorsement on the peMea^ to protect the plaintiff* from 
another action for the amount allowed on the set-off in reduction of 
the plaintiff’s demand (see Laing v. Chathumy 1 (Jamp. 252) ; for the 
jury will be directed as of course to find for the defendant os to tho 
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amount proved by him, and for the plaintiff for the difference, if 
anv. 

The sum stated in a general plea of set-off is not material, so long 
as the proof does not exceed tne amount stated ; therefore, where a 
set-off is alone pleaded, the only question raised is, whether the true 
amount of set-off exceeds [or equals] the balance claimed on the 
plaintiff’s particular ; and it is immaterial that it is less than the 
demand in the declaration; Nichols v* Tuck^ 22 Z. */• (Q. B.) 351, 
in the Bail Court. Where the statute of limitations was alone re- 
plied to a set-off, Tindal, C. J,, held that the plaintiff could not dis- 
pute that the set-off exceeded the ^plaintiff’s demand; Moore v. 
Woody 2 Moofh cS* Iloh, d<)7. But this is doubtful ; for the Court, in 
Fairihorne v. Ihmaldy 13 M, li' 424, intimated an opinion that 
under the usual form of plea, ilie single replication of the statute of 
limitations puts the defendant on proof of a debt equal to, or ex- 
ceeding, the plaintiff’s, and duo within six years. Inerc are, how- 
ever, precedents of replications denying part of the set-off, and 
pleading the statute as to another part; ihid. ; Blakealet/ v. Stnall-- 
troof/, 8 Q. By 638 ; and the difllciilty is now put an cud to by the 
divisibility of the plea, and the |>ower of replying double to it. 

W^hero the defendant has been obliged to finish work which the 
plaintiff had contracted to do, and for which ho seeks to recover in 
an ifidt hiltitifs count, the amount laid out l>y the defendant is not a 
sot-off, but matter of deduction on the general issue ; Turner v. 
Biopevy 2 M, iV O, 211. if the defendant finds materials for 

work done by the plaintiff for liini, ho may deduct the value of such 
luaiorials in an uctimi Ibr the work, witliout u plea of set-off; New- 
ton v. Forster, 12 M, iV W, 772. So whore there are no cross de- 
mands, but the nature of the employment or dealings necessarily con- 
stitutes an account consisting of receipts and payments, debts and 
credits, the hafonre only is tlio debt. See Green v. Fanner, Bun\ 
2221 ; Jjo Loir v. Itrisiow, 4 Camp. 134. 

The defendant pleaded by w'uy of set-off, a bond given to him by 
the plaintiff, oondilioned for payment of an annuity to a third person 
which had been previously granted bv the defendant, and that a cer- 
tain sum was in arroar : It was held that the defendant was not 
bound to prove that he had paid the moiu?y in order to set it off; but 
that on production of the bond the plaintiff was bound to prove pay- 
ment ; Pennif v. Fop, 8 B. C\ 11. 

AVhero the defciiclant pleads a set-off, the plaintiff who claims 
several debts is not obliged to prove the whole of them in the first 
instance, Init may, in the discretion of the judge, be permitted to 
prove the balance which he claims, and, on the defendant’s establish- 
ing his set-off, may j»rovo the items of his account to cover it ; 
Williams v# Davies, 1 C, 3L 464, If the defendant puts iu 
evidence to prove a set-off an account rendered by the plaintiff, 
he must take both sides of the account. This w'as held even where 
the plaintiff was an attorney, and the other side of the account 
consisted of the* plaintiff’s bill of costs, and no signed bill had 
been delivered by the plaintiff under the st^itute; Harrison v. Turner, 

10 Q, B. 482.* An attorney’s bill may be set off without any 
previous delivery of a signed bill; for tlie 6 & 7 Viet. c. 73 (cited 

p, 266), only prevents an attorney from bringing ** any 
action” before such d^very ; Brown v. Tibbits, 31 i. J. {C. P.) 206, 

11 (\ JL, N. S. 855 ; in which the decisions under the old acts, 3 Jac, 
1, c. 7, and 2 Geo. 2, c, 23, which were not uniform, are reviewed. 
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See Marfui v. Winder^ 1 Doug. 109, n. ; Bulman v. Bhhett^ 1 Esp. 
449 ; Lester v. Lazaru^ ‘2 C., M. U. 069, Parko, Ik ; Murphg 
V. Cunningham^ 1 Atistr. 198. The plaintill may obtain au orvitr 
for the dt^livery of a bill umlL'i\8cct. 37 of iho act. 

IJy U, II. 1853, No. 19, with every plea of set-off containing olaimi^ 
I^articulars whereof, in the case of a tied arat ion, must have been deli- 
vered by a plaintift*, the defendant must also deliver particulars ; uud 
the plaintiff’s attorney must annex a copy of such parliculais ol set- 
off to the record when entered for trial. 

As to the eflect of such particulars of set-off as evidence, see cases 
cited tntte, p. 67. 

Where tlie particular of set-off claimed on an “ acceptance” of the 
plaintiff, and it was in fact nn indorsement by him, the variance was 
lield immaterial, the amount and date bein*^ suflicieiit to prevent the 
plaintiff from beinpj mish‘d ; J^arsons v. JCt/son^ 3 M, iS* f#. 115, liy 
the Truck Aet, 1^2 Will. 4, c, 37, s, 5, in a suit for W'a^;ts of an 
artificer or workman in oeitaiii manufactures, a plea of. set-off for 
{^oods sui^plied by the einpluver cannot be pleaded. 

E'ature of the deht set oJi\ and of (he dehts agaittst u hteh it is set 
off,^ The debt setoff must be a le^al and nut a iner«^ tMpiitable debt, 
for the sole object of the statute is to make cross actions unnecessary ; 
and the debt must be due from tlie plaintiff to the defendant; there- 
fore, iiithough the plaintiff may be a mere trustee for a tliird person 
not a party, a debt from that person to the defendiiiit cannot he set 
oft*; Isberg v. LotedcHy 8 7i>. 852. A joint and .several note of the 
plaintiff and others to defendant may be set off against a debt duo 
irom defendant to plaintiff’ alone ; Otven v. 1Fi//cinson, 5 (.*, //., N, S, 
526 ; 28 L, J, (C/. J\) 3. Tiie two debts must be mutual and due in 
the same right; therefore, if the set-off is due from the ])lainlilf ami 
another, this answers the ph a on the replication of nil dehety for it in 
not such a debt from the plaintiff' as can be set off; Arnold v. Jtain- 
brfdgvy 9 153 ; 23 L, {E.r.) 59. A set off is not an equity 

W'hich runs with a bill or note indorsed wdien overdue ; and therefon^ 
a set-off* between the maker and indorser of such a note cannot be set 
up against the indorsee ; Uliitehead v. Walker y 10 M. sS* ir. 696 ; 
Quids V. Jlarrisouy 10 Ex. 572 ; 24 L, J. (7i.r.) GO. 

The demand intended to be set off* must be liquidated ; Freeman 
V. Ilyeiiy 1 71'. 77/. 391. Jn Morley v. Inyfisy 4 N. C\ 58, Jin dal, 
C. J,, said the test to be applied to ascertain whether the claim could 
be set oflT W'as, whether indebiiatuH assumpbit could bc»maintcj.ined for 
it ; if it could, then it might be set off*. This test is approved by 
Hill, J., in Crampion v. Walker, 30 L. J. (Q. 77.) 19, Where the 
plaintiff guaranteed payment of all ex|>enses incurred by defendant,, 
and the defendant paid travelling expenses so guaranteed, this waa 
held a pr(n>cr set-off' as money paid ; Hutchinson v. Sidney, 10 Ex. 
438 ; 24 JC. •7’. {Ex.) 26. So in an action by a servant against his 
master for wages, the latter cannot set off’ the value of goods lost by 
the negligence of the former ; but if it should be proved to be part of 
the ori^Dol contract that the servant should pay out of his wa«s 
the Yiuue of his master’s goods lost through his negligence, this 
would be tantamount to an agreement that the wages should be paid 
only after deducting the value of the things so Yost, which, in an 
action of indebitatus assumpsit, would be a defence pro ianto under 
the general issue ; Le Loir y. Bristow, 4 Camp. 134. A servant who, 
was engaged on the terms of receiving a quarterns salary on dismissal 

9 % 
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without notice, majr, upon such dismissal, set off the salary against 
an action against him by his late master for money received to the 
plaintiff’s use ; East Anglimi liailway Co. v. Lythgoe^ 10 C. E, 
726, ^ A stipulated sum, to bo paid on the non-performance of 
certain work as liquidated damages, may be a subject of set-off; 
Fletcher v. I^che, 2 T. It. 32. Money allowed in account in error 
may ho sot off as money had and received by the plaintiff. If in the 
settlement of an account an error be made, and the party in whose 
favour it is made afterwards sue the other, the latter may set off the 
amount wrongly credited to the plaintiff, ns money had and received 
^ the plaintiff to the use of the defendant ; Gutgell v. Purkins^ 4 
Ex. 720. 

A judgment may bo pleaded bv way of set-off, though a writ of 
error bo pending tliereon ; llcynotih v. Beerlingy cited 3 T. R. 188 ; 
s^e Curling InnvHy 2 11. Hi. 372; and where, in an action on a 
promissory note for 30/., the plaintiff took a verdict for the whole 
sum, and the defendant had at the same sittings an action against 
tho jilaintiff for II/., to wliich there was a notice to set off the note 
of hand, tho Court held that, notwitlistanding the verdict, the note 
might bo set off; lUi&kervil v. Brown ^ B. S". P. 180; Burr. 1229; 
EvatiR v. PrussfVy 3 T. Jt. 180. A debt cannot bo set off* till it is 
actually due ; Jtoycrs(tn v. Bndbrokvy 1 Bing. 90. A debt barred 
by tho statute of limitations cannot be setoff*; and if pleaded, tho 
plaiutiff may reply tho statute ; It. N. J\ 180 ; and it must^c re- 
plied, if relied on. 

With regard to tho nature of the demand ayainst which the set- 
off is claimed, it must ho liquidated damages. Therefore an under- 
writer cannot set off unpaid premiums in an action on a valued 
policy for a partial loss, although adjusted by agreement before action 
brought; for such adjustment is only evidence for tho jury of tho 
amount of loss; Luckic v. Bushhi/y 13 C. B. 804 ; 22 B. J. {C. P.) 
220. Ho in as.sum])sit for not indemnifying the plaintiff against cer- 
tain acooinmoilution acceptances, whereby ho w as forced and obliged 
to pay to the holders of the bills certain sums of money, with interest, 
charges, and expenses, it was held that a set-off* could not bo pleaded ; 
Uardcastfo v. Nefhenvoody o B. vS' A. 93 ; but the defendant might, 
perhaps, have \deaded a set-off to that ]>art of tho count which 
charged him with tho amount of tho acceptances paid by the plain- 
tiff; ibid.: Aubvr v. I fir is, 3I(tnniny's Aisi Prius Index y 251. 
And where the plaintiff declared specially in assumpsit for not ac- 
counting with a count for money had and received, and non-assump- 
sit was pleaded to the whole declaration and a set-off* to the general 
eoun*t, and the plaintilf proved a balance duo to him, which might 
have been recovered under either count, Gibbs, C. J., held that tho 
defendant might avail himself of his set-olf; Birch v. DepeysteVy 
4 Camp. 387. But see Brune v. Thomjtsuny 4 <1. B. 543. 

By bankrupls.^ Tho cases on mutual credit and set off between a 
bankrupt and omcr persons, will bo found, ^wsty Part III., tit. 
Actions by Assiynees Bankrupts. 

By execu/ors.] In an action by an executor in his own ifamo to 
recover money due to the testator in bis lifetime, and received by 
the defendant after his death, the defendant cannot set off a debt 
due to him from the testator; Shipman v. Thomsony Willes 103. 
So though the plaintiff declares as executor, if the cause of action 
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really arose after the death of the testator ; Kihington v. Sitevcn^ont 
Selw. P, 145, And it has now been decided in error that in an 
action for money receivedv by the defendant to the use of the plaintiff 
as executor or administrator, and on an account stated with the 
plaintilf as executor or administrator, defendant cannot set off 
monies lent by him to the testator or intestate ; Hees v. Watts, 1 1 
Px. 410 ; 2o L. J. {Ex.) 30 . So where the plaintiff sues an executor 
for a debt due from the testator to the plaintiff, the defendant cannot 
set oli‘ a debt for mone}^ received by the plaintilf to the use of the 
defendant as executor, or for money due to the defendant as executor 
on an account stated between the plaintiff and defendant ; Murdalt 
V. TheUuson, 6 P. cV P. 070. The above decisions turn on the 
mutuality re<iuircd by the statute between the testator or intestate 
and the other party. 

Jiy factors and ayents.] An a«;ent employed to recover a sum of 
money is entitled to retain a just allowance for his labour and service 
therein, and, us such allowance is not in the nature of a cross 
demand or mutual debt, he may give it in evidence under the general 
isijuo in an action for money had and received ; J)ate v. Sollet, 
Burr. 2133; ‘and wdien the plaintiff sues in indahilaius assunqmt 
for an alleged balance in the agent’s hands, this appears to bo still 
law, notwithstanding the nc^Y rules. See also the cases cited ante^ 
1>. 117. 

Where a factor sells goods without disclosing the name of his prin- 
cipal, the purcliaser, being ignorant of the fact, in an action by the 
principal for the pric<‘, may set off a debt due to himself from the 
fuotor; Jtatioui 7 2\ 21. 3(>0 (//) ; G corye Cfayeit, 7 

2\ It. 35!); i'arr \. Jlinchlijf, 1 B. dy C, 547. So if, on a sale of 
goods to defendant, the agent liolds himself out as owner, and not as 
agent of the plaintilf, the real owner, and the jury had that the 
plaintilf allowed him to do so, then the plaintitf^s claim is subject 
to any right of sel-olf existing be tween the agent and defendant ; 
.UamozotH V. Jinv:rtny, 29 X. J. {(\ i^) 30, But if the factor W'as 
known to be such, and to seii in that character, no such set-off can 
be pleaded against the principal; Elsh v. Keinpton, 7 C, B. W7 ; 
and if, before tiie goods are all delivered, and before any part is paid 
for, the purchaser is informed that they belong to the jii'iintiff, it has 
been ruled that the purcliaser cannot set off a debt due to him by the 
factor; Moore \. Clement son, 2 Vamp. 22; see Wahie.r \. M^Kay^ 

1 M. *1^’ W. 5!)1, This head of set-off is not strictly the subject of a 
plea under the statute, for there is no mutuality bctw'cen the plaintiff* 
and defendant in such an action; but it is a set-off* arising front the 
rule of law that a vendor, wdio accredits his agent and authorises 
hini to contract as principal with a purchaser who knows him only as 
principal cannot, by resuming the character of principal, deprive his 
vendee of the equities which he has against the apparent vendor 
whether by common law (as by payment), or by a set-off. Hence 
this set-off* was evidence under the general issue under the old system 
of pleading without notice of set-off; and under the new rules, 
though a special plea may be necessary, it should not properly profess 
to be pleaded “ by virtue of the statute ; ” see Tucker v. Thicker ^ 4 
J5. 4' '^45 ; Ishery v. Bowden, 8 Ex. 852, 859 ; and Carr v. 

Hinchliff, 4 B. iSy V. 547, per Littledale, J. If the agent sues in his 
own name, as in the case of a ship’s master, defendant cannot set up a 
debt due to him from the owner, ^aUhougb the plaintiff* sues for the 
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sole benefit of the owner; Isherg v. lioicden, supra. It has been held 
that a broker (whose character diiiers materially from that of a 
factor)^ in selling goods without disclosing the name of his principal^ 
acts beyond the scope of his authority, and that the buyer therefore 
cannot set off a debt due from the broker to iiim in an action for the 
price by the principal; liariuf/ v. Corrie^ 2 li. A. 137 ; though, of 
course, the relation is capable of being modified by the course of 
dealing between the broker and his principal. A judgment debt 
recovered in the name of a trustee may be pleaded by the cestui qiie 
trust by way of equitable set-off to a demand to which it would have 
been ploadaole, if recovered in the ceatui quv trust's own name ; Cock^ 
rane v. Oreeu^ 30 X, ./, {C. I\) 07; 0 C. 7i., N. 4*18. To a 
declaration for freigld, the defendant ])leaded a sct-ofl‘ ; the plain- 
tiff renlied, on c<piitttble grounds, that before the freight had become 
duo, the plaintiff assigned his claim in respect thereof to one E., and 
that he was bringing the action as trustee for E,, and alleged that 
the defendant had notice of the ussignment ; tliis was held to be a bad 
plea; jrHson v, (hthrirl^ 11 W'vthL Rep, 803, Q. R, 

lu an action for calls brought by luuudatora in the name of a 
company in Uie course of being wound up, tlie contributor may 
set off a debt due to him from the compiiny ; 11 Jl'evkl, Rep, 1G7, 

Q. n. 

If a creditor sues one of two debtors jointly liable, the defendant 
may show that fact, and plead a set-off of a debt due from plaintiff 
to the deieudaut and his co-debtor ; ^Stuckwood v. Dunuy 3 (R li. 
822* 


Tender, 


A plea of tender (like a plea of payment of money into court) 
operates as an admission of the special contract stated in the count 
tb which it is pleaded ; Vox v. Rrainy 3 I'antit, 9o. Thus, in an 
action on a guarantee it super sedes the necessity of proving it to bo 
in writing ; Middleton v. Rrewer^ Veakv On, 15. On issue joined 
as to tho tender, the date of the writ, ns stated on tho record, is 
evidence of tho eouiraencement of tho action ; Whipple v. 3Ianlef/^ 
1 M. .y W. 432. 

If the de fondant pleads to several general counts (besides other 
pleas as to all Ifiit the sum tendered), a tender of a single sum “ as 
to parcel of tho monies in the declaration mentioned,” which the 
plaintiff traverses, proof of the tender as to the demand in one of tho 
counts satisfies the plea; Robinson v. Ward^ 8 Q, B, 020. 

By ichom a te7ider must 8c mode,'] The tender need not be made 
by tho debtor himself ; it is sufUcient if made by his agent ; and a 
tender by an agent, at his own risk, of more than the money given 
to him by his principal, is good ; Mead v. Goldrifuj^ 2 M. 4* ^0. 

2b wlio7n a tender must he madeJ] A tender to a person authorised 
by the creditor to receive money fur him is sufficient ; Goodland v. 
islewith^ 1 Camp. 477 ; Kir ton v. Braithwaite^ 1 M, ^ W. 310. 
Where a clerk, in the habit of receiving money for his master^ 
was directed by him not to receive the sum in question, for that ho 
had put it into the hands of his attorney, and the clerk* on tender 
made, refused to receive the money assigning the reason, it was held 
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to be a good tender to the principal ; Moffat v. Parsons, 5 Tannic 
307. But a tender made to the managing clerk of the plaintitt'^e 
attorney, who at the time disclaimed any authority from hU master 
to receive the debt, was held inBulliciont ; Bintfham v. AHpovfy 1 ^V. 
A* M, 39S, Accord, per l^arke, B., JVatson v, lletheriupton^ 1 (.\ vS* 
K. 30. A tender of the debt sued for to the attorney on tlie record, 
while he continues to bo such, is a good tender to tho principal ; 
Crozer v. 4 li. cV C". 20. And a tender to a person in the 

oJiice of the plaintilf’s attorney, to wdiom tho defendant was referred 
by a clerk in tlie ollice, and \vho refused the tender only as being not 
enough, was held a good t<*uder without showing who that person 
was ; Willnkittf v. Smithy Mood, M, 238. So a tender to a person 
in the plaintill’*s (a mercliant) place of business, who appeiirea to be 
conducting it, is good, though not, in fact, entrusted to receive 
money ; lUirrett v. l)evrey Mood, cV M, 200. • But it is otherwise 
where the payment is not connected with the j»laintiU‘’s business, hut 
(juite collateral to it; Sanderson v. lielly 2 V, iS' M, 301. Where th(* 
money was brought to the house of tiic plaint ill* and delivered to his 
servant, wlio appeared to go with it to liis master and returned saying 
that his master would not take it, it >vas held to bo evidence iVoin 
which the jury might infer a tender; Anon.y 1 Esp, 310. A tender 
of a partnership debt to one of several partners is sullieicnt ; J)ouiflas 
V. Pat rick y 3 T, It, G«S3. 


Tender — to irhttf (Oiiotnd,'] Tender of part of one entire debt is 
iriojjcrative ; Dixon \, Clarhy o (\ li, 3Go, If a man tenders more 
than ho ouglit to pay, it is good ; for tlie other ouglit to accept so 
much as is due to Inm ; Ji"ade\s ro.sr, o Jtep, 111; Astiet/ v. 
Jtepnoldsy 2 Sir, 01 G. J'hus proof of a tender of 20/. Ms, i>d, in bank 
notes and siUer w'ill support a plea of tender of 20/. ; Dean v. darneSy 
I //. kS‘ Ad, /ilG. But it Kccnis that such a tender is only good where 
it is made in moiiirs numhertd, so that tlie creditor may take what is 
due to him ; therefore, a tender of a 6/. note, requiring change, is not 
good; livtterhee v. J)aviSy 3 (*amj}, 70; Jlohinson v. (Joohy G Taunt, 
33G ; IPatkins v. Hobby 2 Dsp, 711 ; Hrudy v. Jones y 2 D, It, 305. 
J>ut a tender of too much, without requiring change, is good ; JRifad 
V. (roldrifif/y 2 M, *S* S, 80. 8o tender of enougli to pay one of several 
items in a bill, if ottered in satisfaction of the whole, is not good : but 
if specifically applied by the debtor to that one iU*m at the time of 
jiaymeut it is a good tender; llardintjham v, A lien , 5 C, li, 793. 
And where a greater sum is tendered than the sum jileadc'd, nn<^ the 
creditor refuses to receive it only on the ground that the amount is 
not sufUcient, and not on account of the form of the ten<lcr, the tender 
is good ; litack v. Smithy Peake Ca, 88 ; Saunders v. Grahaniy Gow^ 
121. So where defendant laid down a gross sum in coin, and desired 
the plainliti* to tell him what was due, and to take principal and 
interest out of it, this was held good ; Hevans v. lieesy 5 31. ijr W* 
30G. Where a party has several demands for unequal sums against 
several persons, a tender of one sum for the debts of all, is not a good 
tender of any one of the debts ; Strong v. Harvey y 3 Himj, 304. A 
tender to one of several partners, including a debt due to the partner* 
ship, and also a debt due to that one partner individually, is a good 
tender of the partnership debt, unless objected to on account of the 
form of the tender ; I>o%jiglas v. Patricky 3 T, li, 683 ; and see Black 
V. Smithy Peake Ca, 88. 
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Tender — in tvhat kind of money.'] By stat, 56 Geo. 3, o. 68, s. 11, 
the gold coin of the realm was declared to he the only legal tender 
for payments (except as thereinafter provided) within the United 
Kingdom of Great Britain and Ireland. And by^ sect. 12, no tender 
of payment of money made in the silver coin of the realm, of any 
sum exceeding the sum of 40s. at one time, shall be a legal tender. 

By the 3 & 4 Win, 4, c. 98, s. 6, it*is provided, that from and after 
the Ist day of August, 1834, a tender of a note or notes of the Bank 
of England, expressed to be payable to bearer on demand, shall bo a 
legal tender to the amount expressed in such note or notes for all sums 
above 5/. on all occasions on which a tender of money may be legally 
made, so long as the .Bank of imgland shall continue to pay on 
demand their said notes in legal coin ; provided that no such note 
shall bo deemed a legal tender of payment by the Bank of England, 
or any of its branch banks. 

The party to whom the tender is made is not obliged to state his 
objection to receiving it, but, if ho does so, he must rely on the ob- 
jection ho states, and he will be taken to liavc waived other objec- 
tions. Thus, if lie claim a larger amount than that oft'ered, and give 
that alone as a reason for not accepting it, he cannot afterwards 
object that thn tender was in country bank notes ; Bayloy, B,, in 
Polfflnss V. Oliver^ *1 (*, J. 15 ; Lovkyvr v, Jom aj Pvtike 180 (/i). 
A tender of a banker’s «;hequo inav bo good under the like oirciini- 
stanoos ; U'llhy v. W'arrvn, Tiild Prnc. 8th ed. 187; Jonv^ v, 
Arthur y 8 DowL 1\ t\ 112. 

Tender — inoncy 7nust Iw prodiircd,'] The actual production of the 
Tuoiiey due is necessary, nuless the creditor dispenses with the pro- 
(luotiou of it at the time, or does anything which is equivalent to a 
dispensation ; Thot/uta v. PJvans, 10 Juist, 101 ; Po/yiass v. Oli»'rr^ 
uhi supra. In Thonurs v. the defendant left 10/. with his clerk 

lor the piaintiif, of which the clerk informed the plaintill’ wlien he 
called, and the plaintill’ said he would not receive the 10/. nor any- 
thing less than nis whole demand, but the clerk did not produce tho 
10/., tliis was lield to be no tender ; and IJivkinson v. Shec, 4 
68,^ is to tho same effect. But where tho defendant went to tho 
piaintiif and told him that ho had eight guineas and a half in his 
pocket, which ho had brought for tho purpose of satisfying his 
uomand, but tho piaintiif told him, “ ho need not give himself tho 
trouble of ulforiug it, for that ho would not take it,” the tender was 
held to bo good ; J)oUf/itt$ y. Patrick^ 3 2\ li, 684 ; and see Jiyder 
T. Ihicnrend. 7 il, It. 1 10. Tho agent of the defendant met the 
plainlitf in the street, and told him that he was come to settle the 
uusincss between the dofendaut and him, and that he was desired by 
the defendant to oiler him 4/. ; the piaintiif said he would not take 
it ; the witness then said he would give him the other 10s. out of liis 
own pocket and run the risk of being repaid ; he then pulled out his 
pocket-book, and told tho plaintiff that, if he would go into a neigh- 
bouring public-house, he would pay him, but the plaintiff said he 
would not take it ; this was held to be a good tender of 4/« 10s. ; 
Mead v*. Goldrinyy 2 AT. ^ S, 86. Where a witness stated that the 
defendant was willing to give the plaintiff 10/., and the witness 
offered to go and fetch that sum, but that the plaintiff said ^*shc 
need not trouble herself, for he could not take it,” this was held to 
be as good as a tender ; Harding v. HavieSy 2 C, *Ijj' P. 77. And see 
also Polyiass v. Oliver^ suprity p. 421, from which it would appear that 
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the tender in Ihomas v. JSvans^ suprd^ ought to have been held suffi* 
cient. Where money was offered by letter^ which the plaintiff deolincd 
by letter, saying, “ I decline your tender,” this was held insufficient : 
PoiDnep V. Jbiomherg^ 14 Sim^ 179. On a plea of tender of 1/. Gdf., 
the jury found, specially, that the defendant’s attorney called on the 
plaintiff*, and said, “ I come to pay you 1/. 12$. 6d. which the defon- 
dant owes you ; ” that the attorney put his hand in his pocket, but 
did not produce the money, the plaintiff saying, ** I can’t take it ; 
the matter is now in the hands of my attoruc}” : ” It was held that, 
upon this finding, the defendant was not entitled to judgment ; 
J'uich V. Prunkf I New (\t, 253, S. C. 1 Scotty 70. But the court 
seem to have been of opinion that a dispensation of tlio production 
might have been inferred from the above facts, and found by the jury, 
*See Nx parte Danhsy 22 L. J. i^Bank.) 73. 

Tender must he unconditional.'] In order to support a plea of 
tender, there must be evidence of an unqualified oiler. Aii offer of 
payment, clogged with a condition that it should be accepted as the 
balance duo, (loos not amount to a legal tender; Brans v. Judkins, 
4 Camp. loG; Jluxkaniw Smith, 2 Camp. 21; Stroup v. JIarvet/, 
3 Binp. 304 ; llouph v. Map, 4 Ad. B. 9o4. But a tender, accom- 
panied by a statement by the defendant that “ho has come to pay 
the amount of his (the plaintiff’s) bill,” is sufficient, though the 
plaintiff insisted that “it was not his bill,” and refused it on that 
account; for such statement is no more than is implied in every 
tender, viz., that the debtor intends to cover the whole demand, and 
asserts that it does so ; Jlcnwood v. Oliver, 1 Q. B. 409 ; Bowen v. 
Otrru, 11 B. 130. Ho a tender of the full amount demanded, 
uccompaiiied with a protest, is good ; Mauninp v. J^nnn, 2 C. vV B. 
13; Ihorpe v. liurpess, 8 J>otvl. P. C. GU3 ; and SinDnons v. /r<7- 
7ni)tt, 3 Bsp. 04, seems to be not law. If the tender cannot bo 
occeptod without Mip[)lying ovidrucc of an admission that no more is 
duo, tiion it is conditional, and therefore bad ; Bowen v. Owen, 
sffj,ra, »Sij wli' re a Under is accompanied witii a demand of a receipt 
in full of all demands; dasscoU v. Dap, 6 Bsp, 48; Jlipham v. 
Baddelp, U<ar. 213; Ilpder v* Townsfmd, 7 1). P. 119, Where 
the defendant tendered the money, saying, “If you will give mo a 
stamped receipt, i Avill pay you the money,” and the plaintiff refused 
to take it, Abbott, C. J., held this to be no tender ; Lainp v, Meader, 
1 C. P. 257. It was held in that case that the debtor ought to bring 
a receipt with him, and require the creditor to sign it ; if the latter 
refused to do so and to pay for the receipt stamp, he w'as liable to a 
penalty by the 43 Geo. 3, c. 12G, ss. 4, 5. The IG & 17 Viet. c. 59, 
introduced a uniform duty of one penny, but the J3 Geo. 3, c. 120, 
6s. 4 & 5, are not repealed, and the further duty of cancelling the 
stamp is imposed by s. 4 on the recipient. But though a party, 
tendering money, cannot, in general, demand a receipt for it, yet 
where the creditor did not object to the demand of a rewiipt, but 
only that the sum was insufficient, the tender was held good ; llichurd-> 
son V. Jackson, 8 M. W. 298. Home doubt seems to have been 
expressed in this case as to whether the demand of a receipt, in any 
case, W'ould render a tender insufficient, but where two quartern’ rent, 
due Michaelmas and Christmas, was demanded, and the tenant tendered 
the Christmas only, and demanded a receipt for that quarter’s rent, 
this was held to be no sufficient tender even of that quarterns rent ; 
Finch T. Miller^ 5 C. B. 428. Where the defendant tendered a sum 
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of money, and at the same time delivered a counter claim upon the 
plaintitf, and the plaintilf did not take up the money or paper but 
simply* said, “ You must go to my attorney,” the tender was held 
insumcient ; Brady v. Jonen, 2 1). 4!‘ B. 305. 

Whether a tender be conditional or not is a question for the jut}", 
where the words or facts accompanying it are disputed ; Bckstein v. 
MeynoUla^ 1 Ad, B, 80. But if the goodness of it turns on the 
meaning or legal eileet of a letter or writing accompanying it, then 
the question is for th** judge; scmble^ liowen v. Owen^ 11 Q, B, 130. 
And the same rule would seem, on x)rinciplc, to apply to unwritten 
expressions used by the party tendering, where the tenor of them is 
not disputed. 

Tender — prior or suhseynent demand and reTasal,'] Tlie plaintiff 
nuiy reply a prior or subsequent demand and refusal ; and such de- 
mand must be proved to be ot the precise sum tendered ; Rivers v. 
Grijfiths^ 5 7>. A, 030. The demand must be by a person autho- 
rised at the time to n^ceive the money; and therefore a demand by 
the clerk of the [ilaintiff’s attorney (who does not bring liis master’s 
receipt) is insufheient ; v. Callaway, 1 l^.sp, 115. And the 

subsequent adoption of an unauthorised demand is not enough ; Story 
on ^lyenry, s. 217, A fiiibsequent demand upon one of two joint 
debtors is siiflicient; I'vircv v. Bowles^ I Stark. 323. A letter sent 
by the plaintiff and received by the defendant, demanding the sum 
tendend, is nut sufUciont evidence of a subsetiuont demand; for, at 
the time of the demand, the doteiidant should have an opportunity of 
imiriodiately paying the sum demanded ; Bdwards \\ Tcalcs^ 

Afood, •>(}() ; l)Ut see Hayward v. llayue^ 4 Ksp. 93. 
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ACTION ON COVENANTS RELATING TO LAND. 

The evidence in this action depends upon the particular breaches of 
covenant alleged by the plaintiff, and tlio moue in wliich they nro 
stated or denied in the pleadings. A covenant is nothing more than 
an agreement expressed in an instrument in writing, executed as a 
deed. Such agreements, after proof of the deed in which tliey aro 
crnitained, aro subject to the rules of construction applicable to ordi- 
nary documents. As land is for Iho most part conveyed and leased 
by instruments under seal, certain covenants usually inserted in 
these instruments aro frequently the subject of an action. The 
evidence necessary in the proof of a breach of several of the more 
important of these covenants will hereafter be given. 

Corenaniit in f/eneral,] There need be no formal words of covenant. 
Any words in a deed, showing an agreement to do a thing, make a cove- 
nant ; as ** that the lessee shall repair Cafn, JJif/. Vorenant [A* 2). 
“ It is agreed that A. shall pa}* D. for hisguods/’ is a covenant by Jl. to 
deliver ihein to A., as wtdl as by A. to i>!iy. So a lease by A, to JK 
“ excepting a room and free pa'*sage to it,” is a covenant by B, not 
to disturb the passage, hut is not a covenant as to disturbing in the 
room. So a cov< aant may h<* in the form of a proviso or condition ; 
Id, A recital of an intended tine in an ai^reement may amount to a 
covenant to levy one; Id,: lutrnd! v. J Hid itch, 5 C, 7/., N, S, 810. 
But a conveyance by A. to a railway company of land “ intended to 
be formed into a new course ” ft»r a river, and a covenant by the 
comimny to make a bridge over the new cut for A.’s use, docs not 
imply a covenant to make the new cut or ilivert the river; Ilaslileigh 
V. The South- lumicyn Huiticmj Co., 10 <*. 7>. 812. An acknowledg- 
ment by A. in a deed tliat he owes 1*. £ , may be treated as a 

covenaift to pay; (lourtuenf v. Taijlor, 0 M, (I, 8oI. 8eo also 
Knight v. The ruvesend ff'aftr /CorA-.s, 27 Ij, J, (A’-c.) 7»‘i ; 2 II* 

X, 0 ; where Ilashlcitjh v. The South- TUistcrn liailtcag Co, is said 
to have been doubted in the House of Lords on an appeal, and to have 
been compromised. An indenture between A. and B, provided that 
A. should buy all the coal used by him from B., but that B. “ hliould 
not bo compelled to 8Uj)ply more than 500 tons per wc<;k,” and in case 
of inability to supply “ to the extent agreed urM)n,” and notice thereof 
to A., A. might buy elsewhere : This w*a8 held to he a covenant by B. 
to supply coal to the extent of 500 tons unless unable from sub- 
stantial cause ; Jf^ood v. 2'he Oopper JMiners^ Co., 7 C. II , 000. A 
covenant by the lessee of a coal mine to draw to, and deposit on the 
surface of the demised premises by some of the pits or shafts of the 
demised mine, for the use of the lessor, ail the manure made under- 
ground, does not imply a covenant by the lessee to make pits or 
shafts on the demised land, although such pita may have beea con- 
templated by both parlies; James v. Cochrane, 1 Ex* 170 ; in error, 
8 Ex, 556. 

By the 8 & 9 Viet. c. 100, s. 4, in deeds executed since the 
1st Uct., 1815, the words give^' and “grant*' arc not to imply any 
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Goyenant in respect of real property, except by force of some Act of 
Parliament (sucm as by 8 & 9 Yict. c. 18, s. 132), This is in refe- 
rence to the old autWities by which covenants were implied from 
the words ^Memise*^ and ** grant;” Com. Dig. Covenant (^.4), 
Implied covenants for title are restrained by express covenants con- 
tai]^d in the same deed and incompatible with them ; for expressnm 
facii eessare taciturn. Shop. Touch, cap, 7, p, 165. 

The following are some of the most material issues arising in 
actions on leases or other conveyances of real property : — 

Mvidence on plea of non cst factumJ] By the roles of H, T. 1853, 
It. 10 and 12, under this plea the plaintiif need only produce and prove 
the execution of the deed ; see nnte^ p, 77, Wnere the action is 
not for any liquidated sum, it is also necessary to prove the amount 
of damage. 

Where a deed is pleaded according to its supposed legal elfeot, non 
est factum puts in issue not only the execution of it, but the legal 
effect as stated; North y. Wakcjitld^ \Z Q, B, 536. The plea in 
such a case in effect denies execution of any deed corresponding with 
the one described in the count. Hut where the deed is recited 
verbatim^ the construction is for the court on demurrer, and non est 
factum only denies the execution, or the accuracy of the transcript of 
the deed sot forth. 

If tho deed after scaling be tendered to the covenantee, and ho 
oxjircssly rejects it, and refuses to take any benefit from it, tho 
execution is incomplete. This defence may be given in evidence 
under non cst factum; lVhclpdale*s case^ 5 Co, Rep, 119 a, ; Xenos 
V, Wichham^ 33 L, J, (C, P.) 13. So also under the same plea the 
covenantee may show that the deed was executed upon tho under- 
standing that it should operate only upon some given event which 
has not happened ; Murrag v. 'The TJarl of Stair ^ 2 B. <§* C, 82, 
This plea also admits objections to the deed under tho stamp laws ; 
3Iason v. Bradicg^ 11 31, cV W, 590. 

In an action by lessor on covenants contained in a lease under seal, 
and which dopeud on the existence of the term, as, for instance, those 
to repair and pay rent during tho term, tho defendant may set up 
that tho loaso has not been oxeouted by tho lessor; Strutman v. 
Amhin\ 8 ICx, 72 ; Pitman v. Woodbury^ 3 Ex, 4, But it seems 
that this is a defence which must bo pleaded specially, and cannot 
be sot up under tho general issue ; Swatman v. Ambler^ uhi suprd ; 
Morgan v, Pike^ 14 C, B, 473 ; 23 L, J, (C. P,) 64. And such a 
defence is not applioablo to a covenant to invest money contained in 
a mortgage deed ; Morgan v, P/Are, nbi supra. 

Where one of several covenantees sues as solo covenantee without 
joining the others or allowing their death, this will be a variance on 
non est factum: but if one of several joint covenantors be sued with- 
out naming or joining the rest, this is only pleadable in abatement ; 
1 Wms, Saun^rs^ 154, n, (»). A covenant by A,, B, and C., that 
they or some of them will pay, &o., may be sued as on a covenant by 
any one of them; Caldwell v, Breke^ 2 Ex. 318, 

A question may arise under non est factum, or other appropriate 
plea, whether the plaintifiEa, who sue, are the proper parties to au 
Mtion. Where the covenant is with A. and B. jointly, yet if the 
interest of each is several, as on a conveyance of distinct lands by 
each, they cannot join as plaintiffs; 1 Wms, Sound, 154, ii. (11. But 
if the covenant is ezpresidy made to several, though for the benefit 
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of one only, it is a joint covenant and all must join ; Anderson v* 
MartindalCf 1 JEast, 497. The rule, as expressed in the latest cases, 
is, that where the covenant is to or with several persons, it will be 
construed to be joint or several according to the interest of the oove« 
nantees apparent in the deed, provided the words admit of such oon«* 
struotion. But if the covenant be expresslv and unambiguously a 
joint one, then the interest will not control the construotion, and all 
the covenantees must join; Sorshie v. Park^ 12 3L Tr. 146; 
Hopkinson v. Zee, 6 Q. B. 964 ; Upddon v. AyerSy 28 Z. Z (Q. Z.j 
105. On a covenant to repair, or to work mines, in a lease which all 
the tenants in common of the land (including the trustees and ccsini 
que trusts of some) concurred in granting, all the covenantees or 
their survivors must join; Bradhurne v. Botficldy 14 JZ W, 559; 
see also Wakefield v. Brown ^ 9 Q. B. 209 ; Keiglitley v. Watson y 

Ex. 716; Magnay v. Edtoardsy 16 V. B. 479; Pugh v. String-- 
fieldy 3 C\ B.y N. S. 2. 

Tho insertion of more covenantors than ought to be joined creates 
a variance, but the superfluous ones will generally be struck out 
at the trial, on application. Where tho action is on an implied 
covenant, persons who are parties to the deed only for oonflrmation 
witli no legal estate (as whore trustee and cestui que trust join as 
lessors), should not bo joined as defendants; Smith v. Pockfingtony 
If'. Z 445. Whether, in an action by assignees of the reversion 
on express covenants, it is proper to join as co-plaintiffs persons 
who have no legal interest in the reversion, is a question not yet at 
rest; see Wakefield v. BroxcUy and Magnay v. Edwardsy cited suprd. 

As to tho execution of deeds, see antcy p. 77. 

Alteration of deed,i\ Where the defence is that tho deed of cove- 
nant has been altered since execution, so as to avoid it, it must bo 
specially pleaded. It was held in PigoVs casCy 11 Co. 26, 5., that an 
immaterial alteration by a stranger docs not avoid a deed ; but, if 
made by a party interested, the alteration will avoid it as against 
him, whetlier material or not; and a material alteration by a stranger 
avoids it. But see contra^ as to this last xioint, 2 Sugd. PotoerSy 193, 
citing Ilenfree v. Bromleijy 6 Easty 310 ; and Alderson, B., in 
Hutchins V. Scotty 2 M. 'W. 814. An alteration in a deed may bo 
accounted for on the ground of accident, and tho better opinion seems 
to be that the cancellation or destruction of a deed by him or his 
means that is bound by it does not render tho deed void ; Shep. 
Touch, p, 69. Where a deed appears to have erasures and inter- 
lineations, the presumption is that they were made before execu- 
tion ; Doe V. Catomorey 16 Q. B. 745. The rule is different in wills. 
In Adsetts v. Hives y 9 Jur. N. S. 1063, it was held that a mortgage 
deed was not made void by the fact that the date of tho day of pay- 
ment in the proviso for reaemption, and the names of the tenants^ in 
the parcels, had been filled in by the mortgagee after the execution 
of the deed. The alleged alteration cannot be proved by the deolara«» 
tions of a deceased attesting witness ; Stohart v. Drydeuy I M. ^ TV. 
615. See further, posty under Action on Bondy and Alteration qf 
Contracty suprdy p, 382. 


Evidence on flea of aeeignment over by defendant.’} In an action 
tdnst the assignee of a term on a ooveuaut in the leasi^ he may 
plead that he assigned over the term before breach; and is plea 


iMi traversed, he must prove the assignment ; that is, that the w^le 
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term has been legally transferred by him to another. The 8 d; 9 
Yiot. c. 106, fl. requires that an assignment should be proved by 
an instrument under seal. Where the defendant proved that, 
although be had executed the assignment, it had not b^n delivered 
to his assignee, having remained in the hands of the defendant’s 
solicitor who had prepared it for, and by order of, the assignee, and 
who had a Jien upon it, it was held suffioient ; Odell v. Wake^ 3 
Camp, 394. It would be otherwise if delivered as an escrow, or 
rejected by the assignee. The defendant need not prove notice to 
the plaintiff of the assignment; ^Pitcher y, I'ovey^ 1 Salk. 81; nor 
the assent of the assignee to the assignment, for assent is presumed ; 
Thompnon v. Leach^ 1 Show. 290 ; 1 Freem, 503 [ed. 1826), n. fi). 
But his express refusal may, of course, be shown ; and perhaps ins 
incapacity to accept from infancy or some otlicr cause. A replication 
that the assignment was fraudulent will not be supported by mere 

f »roof that the assignment was to a beggar in order to get rid of 
lability ; Taylor v. Shum^ 1 JL cS* F. 21. But if there was real fraud, 
as a secret trust fur the beneiit of the assignor, it would probably 
defeat tim plea ; %b, ; which it would certainly do in Equity, 1 Font, 
IVeat, Fij, 259, and scq. 

Evidence on plea iraversiny aseiynment to Where the 

plaintiff sues as assignee of the reversion, and the deleudant traverses 
the title as stated, it will bo incumbent upon the plaintiff to prove it, 
either by showing the mesne oonvcyauces from the original lessor, 
or by showing that the defendant has paid rent to himself, which 
will bo ovideuco of the plaintiff’s title as assignee ; Doe v. Parker y 
Peake PJv, 283, 5th cd. ; see also (.hrvick v. Play rave, 1 P. 1^' P, 531. 

Where a lease, made by ceetai quo trust under a power in a 
settlement, with covenants for rent, <&o., with the lessor and *^hi.s 
assigns,” recited the equitable estate of the lessor, it was held that 
assigns” meant assigns of the settlor, and that the assignee of the 
legal reversion, though not assignee of the lessor, was entitled to lake 
advantage of the covenants and condition of re-entry ; Greenaway v. 
Hart, 14 V. P. 340; 23 X, J. 115; and that the leasee was not 
estopped from disputing the lessor’s title to sue ; ib. The question, 
who are assignees of the reversion, so as to be entitled to sue by virtue 
of the 32 lien. 8, c. 34, is usually decided upon the pleadings, and 
not at ^isi Prius. 

Evidence under t?te plea of evictionj^ An action of covenant for 
non-payment of rent cun bo defeated by proof of an eviction of the 
defendant from the premises in question, cither by the lessor or one' 
whose title is bettet than his. As to what amounts to an eviction, 
see ante, p. 169. An eviction of tho lessee by the lessor from part 
of the demised premises will operate as a suspension of the rent ; 
Co. Litt. 148, h, ; Peeve v. Pint, I C., 3f. 4'* -R., per Parke, B. In 
Williame v. Hayward, 1 E, 4* 1040, wdiere a lease of mines 

provided that the lessee should have jointly with the lessor the use of 
a railroad upon tho demised premises, it was held that au expulsion 
from this railroad did not amount to an eviction. Eviction from part 
of tlie demised premises by a stranger does not suspend tho whole 
rent, but is merely a ground for its being apportioned ; Walker s 
case, 3 Co. 22, 6. But au eviction from part of tne subject matter of 
the lease was held, in Eewton v. Allen, 1 Q. B. 518, to be no defence 
to an action for breaches of covenants to repair,' and not to assign or 
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'underlet* And it would seem that the tenant in such a case cannot 
discharge himself from his liability to such covenants by surrendering 
the residue of the premises from which he has not been ousted to the 
landlord, if the latter refused to accept possession of them \ Morrison 
V. Chadtcick^ 7 C\ B. 266. 

Evidence on a plea of bankruptcy of the plaintiff.'] In an action of 
covendnt for rent the defendant pleaded that the defendant became 
bankrupt after the rent was due. The plaintijS' replied that he let the 
promises in question ns trustee for a third person, and had no bene- 
ficial interest in the rent. It was held sumoient, under this replica- 
tion, to show that the plaintiff had from time to time been in the 
habit of paying over the rent to the person who was stated to have 
the beneficial interest in the premises, and that there was no need of 
j) roving an express declaration of trust under the Statute of Frauds ; 
Houghton v. Kfcnig^ 18 C. B. 235 ; 25 L. J. (C, P,) 218. 

Evidence trhere defendant is sued as assignee of the lessee,] Where 
an issue is taken u])on the assigunient it will be necessary to prove 
cither a transfer of the interest by deed, or facts from whion an 
assignment may by law bo inferred. Where the declaration states 
that the term has vested in the defendant by assignment, it will be 
sufficient 2 )rinid facie evidence to show that the defendant has paid 
rent as assignee, or is in possession of the premises ; 2 Phill, Ev, 1254 
Peake Ev, 284, 5th ed. Thus, where A. had been tenant of certain 
premises, and upon his leaving them 11. had taken possession, it was 
held that ho might be presumed to come in as assignee of II., though 
ho had never paid rent; Doe v. Williams^ 6 B, C, 41. The jury 
may, however, decline to act upon such evidence, and find that there 
was no a‘4signmcnt in writing ; iViw// v. SintpsoUf 9 Q, B, 365. 
When the defendant has never entered or done anything to admit 
the assignment, his title may be proved by producing memorials of 
the mesne conveyances registered by parties under whom the defen- 
dant claims, afUT notice to the defenaant to produce the origiuals ; 
IVooUaston v. llakewill^ 3 M, d, 297. In Denrsley y, Custance^ 4 
T. It, 75, proof that the defendant was heir was held sufficient to 
charge him as assignee. In IVoollaston v. llakewilly 3 M, G, 297, 
it was decided that an executor who had not entered was liable os 
assignee, unless he discharged himself by pleading that he was no 
otherwise assignee than as executor, and that he nad never entered 
into possession. Proof that the defendant is executor de son tort 
api>ears sudieient to impose upon him the liability of assignee ; PauU 
V. SimpsoHy 3 Q, B, 365. But one who has occupied premises under 
an executor tie son tort^ without any legal assignment of the lease, 
would seem to be free from such liability, except perhaps where the 
substitution in the tenancy could be proved to De fraudulent ; 8, C. 
Where the lessor at the time of granting a lease has no title, but 
afterwards acquires one, the lease and reversion take effect in interest, 
and an action will lie hy the assignee of the reversion on the eove* 
nants in the lease ; V^ehb y, Austen^ 7 M. ^ O. 701, note, p. 728 ; 
Sturgeon v. WingfUld^ 15 Jf, ^ W, 224. And in Cuthbertson v* 
Irving^ A H, N, 742, the Court of Exchequer decided that a mort* 
gagor of premises having leased them to the defendant by an instru- 
ment which did not, and afterwards assigned the revemion by an 
instrument which cfiV/, declare his title, the defendant was estopped 
from objecting to the equitable title of the assignee. In this last 
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case the interest of the plaintiff was purely one by estoppel. Where 
a term has been assigned by way of mortgage it is not neoe8sary> in 
an action on a covenant charging the mor^agee as assignee, to prove 
that he bos entered upon the mortgaged premises ; Williams v* 
Bomnqwt^ ^ B. 238. 

Defence.^ In answer to this aqtion the defendant may prove that 
he is not an assignee of the whole term, but only an undertenant ; 
JSolford V. Hatch, 1 IJougL 183; The Earl of Derby y. Taylor, 1 
East, 602. If bo is charged as assignee of all the estate in certain 
premises, and ha is in fact an assignee of an undivided part of the 
premises only, ho can make use of this fact as an answer to the 
action ; JMerveron v. Daicaon, 5 B. i^nt the defendant is 

not cbargoablo as assignee of the land for the entire rent, if the 
assignment he of part only ; Vurtia v. Spitty, 1 Neiv Ca. 756. The 
defendant may show that he is only devisee in trust of the legal 
estate ; Mayor *f Carlisle v. Blamire, K East, 487 ; or only appointee, 
and not liable as such on a covenant binding the assigns not being in 
by the appointee ; Roach v. IVadham, G East, 280, 

Hero it may ho useful to note the powers exercised by the bankrupt 
acts over leasehold property of a bankrupt. It was formerly 
that the interest of a lessee or tenant did not upon his bankruptcy 
become vested in the assignees, unless they by some act denoted their 
acoeptanoo of it, and that until then the estate remained in the 
banlcrupt ; Copeland v. Stvphenfi, 1 7/, Ad. 593. This d<^cLsion 
proceeded u}K)u the ground that the conveyance to tlio assignees by 
the commissioners of bankruptcy operated by force of the statute 4*0 
Geo. 3, 0, 121, only for the purpose of transferring an estate which 
should bo beneficial to the creditors. In consequence of the great 
inconvenience which resulted from this decision, it was enacted by 
12 & 13 Viet, c. 106, s. 145 (extending the relief afforded by 6 Geo. 
4, 0 . 16, 8. 751, that if the assignees of a bankrupt declinea to take 
tho benefit oi any conveyance, lease, or agreement for a lease to 
which ho was entitled, tho bankrupt should not be liable if he 
restored tho lease to the lessor within fourteen days after notice of 
the refusal of tho assignees ; and that if the assignees did not, upon 
being required, elect to take the benefit of tlie lease, tho lessor should 
be at liberty to apply to tho court for an order calling upon the 
assignees to elect ana deliver up the loose and the possession of tho 
premises, &o. The following are some of tho numerous decisions 
upon w'hat is evidence of tho renunciation or acceptance of a lease 
by assignees in bankruptcy. Meddling with the management of tho 
bankmpt^s farm is some evidence of acceptance by the assignees ; 
Thomas v. Pmnherton, 7 Taunt. 20G; JJ^elch v. Myers, 4 Camp. 
368. So also where they entered and kept possession for several 
months of the bankrupt’s premises upon which his effects remained, 
and delivered up the keys immediately after the effects were sold ; 
Hamm v. Stevenson, 1 B. ^ A. 303. So where they put up a 
lease for sale and accepted a deposit from the purchaser ; liastinas v. 
Wilson, Holt N. P. C. 290. But the mere fact of putting up a lease 
to auotion, the assiraees having never taken possession, and there 
being no aotnal sale, is not evidence of an acceptance ; Primer v. 
Biehardson, 7 East, 335 ; for assignees have a right to do reasonable 
acts to ascertain the vidue of the property; per Lord Tenterden, 
C.J., in HopCY. Booth, 1 B. 4' Ad. 605 (where Welch v. Myers, 
wpra^ appears to bo question^}. Where an assignee kept the 
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bankrupt upon the premises, carrying^ A the business for the benefit 
of the creditors, and himself* occasionally superintended it, but dis* 
claimed the lease by a letter to the landlord ; it was held, neverthe* 
less, that there had been an occeptanoe ; Clark v. Hume^ Ry. Mood^ 
207. But where the assignees allowed the bankrupt’s efleots to 
remain on the premises for nearly twelve months, and in order to 
prevent a distress paid arrears of rent, intimating at the same time to 
the landlord that they did not intend to take the lease, unless it 
could he advantageously disposed of, and the lease was put up to sale 
by the assignees, but there were no bidders for it, and the assiraces 
omitted for nearly four months to return tho key to the landlord ; 
this was not held to bo satisfactory evidence of an acceptance; 
If^teelcr v. Ilramah^ 3 Camp. 340. Where the bankrupt was an 
innkeeper, and the assignees paid rent before as well as after their 
appointment, in order to prevent a sale of the furniture, put a 
messenger in possession of the tap, and kept it open in order to 
preserve tho licence, and continued in possession for a year and a- 
half, and threatened to resist an ejectment; it was held, in an action 
of covenant against them as assignees, that this did not amount to an 
election to take the lease of the hotel ; Goodwin v. Noble^ 8 
7i. .>87. Where an action was brought by the original lessor against 
tlic bankrupt on a covenant to pay rent, to which the defendant 
pleaded his oankruplcy and tho acceplancc of tho leiiso by his assig- 
nees before the rent was due, and tlmt the assignees had expressly 
refused to accept when called upon by the plaintili’ to elect, a release 
of rent^ &c., executed by tho assignees to an undertenant of tho 
bankrujd, was lield not e(]uivalent to an acceptance of tho original 
lease ; JLU v. Dobie^ 8 'Taunt. 32o. An election once made cannot 
bo retracted ; Ib. And it is absolutely necessary that it should bo 
made within a reasonable time, and what is a reasonable time is a 
question for the jury ; Mackley v. Pattenden^ 1 IL 'V. 178, 30 L. J. 
(Q, B.) 225; and see Cartwright v. fV/orcr, 2 OiJf\ 020, 30 Z. J* 
(C7*.) 324. 

Tho recent Bankruptcy Act, 24 &• 25 Tict, c. 134, contains pro- 
visions wliich arc calculated to prevent a recurrence of cases sucli as 
those above cited. By sect. 131, “In every case of a lease or an 
agreement for a lease it shall bo law'ful for the assignees to elect to 
take tho same and the benefit thereof, and to keep possession of the 
premises up to some quarter or half-yearly day on wnich rent is made 
payable by the same lease or agreement, such day not being more 
than six months from the adjudication of bankruptcy, and upon such 
day to decline such lease or agreement for a lease.^’ It would appear, 
therefore, that the assignees would be liable for rent for the period 
during which their decision is suspended. Tho provisional assignee, 
under the old insolvent acts, 53 Geo. 3, c. 102, and 1 Geo.'4, o. 119, 
could not refuse the assignment of a lease, and was deemed to have 
accepted the property ; Crofts v. Becky 1 Bing. 3.54 ; Doe v. Andrews^ 
4 Bing. 348. Under 1 & 2 Viet. c. 110, ss. 37 and 60, the vesting 
order is the act of the court, and the distinction between tho bank- 
rupt and insolvent acts is in this respect removed ; Bishop v. Sed^ 
ford Charity y 29 Z. J. (Q. B.) 63. The importance of this deeisioii 
is, however, materially lessened by the recent abolition of the 
Insolvent Court under 24 & 26 Viet. c. 134. 

By 24 & 26 Viet. e. 134, sect. 197, from and after the registration 
of a trust deed, the debtor, creditors, and trustees, parties to soch 
deed, or who have assented thereto or are bound jtherebj^ shall in all 
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matters relating to the estate and effects of such debtor be subject to 
the jurisdiction of the Court of Bankruptcy, and shall respectively 
have the benefit of and be liable to all the provisions of the act in 
the same or like manner as if the debtor had been adjudged a bank- 
rupt*” It is probable that this section will be construed so as to give 
to trustees under deeds of assignment the same powers as those 
etyoyed by assignees of a bankrupt* os to accepting or declining leases. 
Some doubt seems formerly to have existed as to whether trustees, 
after taking possession under such an assignment, could reject any 
part of the debtor’s property ; Carter v. Warne, Mood. 31. 479 ; 
Mow V, Kennettf 3 A. ^ JE. (359. 

The question of whether a covenant runs with the land so as to 
bind the assignees is one which is not often determined at Nisi Prius. 

Breach of cocenant not to aasign^ 4’^*] Ou a covenant not to 
assign, transfer, sot over, or otherwise do or put away the indenture 
of demise, or the premises hereby demised, or any part thereof,” it 
has been held that an underlease is no evidence of a breach, but that 
an assignment of the whole t<?rm must be ^oved ; Crusoe v. llughy^ 
3 Wile. 234 ; sec 1 SmitKs Leading CaseSy 20. But where the pro- 
viso was not to set, let, or assign over the demised premises, or any 
part thereof,” an underlease was considered to be within the terms 
of the proviso ; Roe v. JlarrisoHy 2 T. R. 425 ; and where a lease 
contained a proviso for re-entry in case the lessee ‘‘should demise, 
lease, or grant, or let the premises, or any part thereof, or^convey, 
alien, assign, or set over the indenture, or his estate therein, or any 
part thereof, for all or any part of the term; ” it was held, that proof 
that the lessee had entered into partnership with A. and agreed that 
he should have the use of a back-room and other parts of the 
premises exclusively, was evidence of a forfeiture ; Roe y. Salesy 1 
3£. 4' S. 297. Taking a lodger is not a broach of a covenant not to 
underlet the house ; Boe v. Lamingy 4 Camp. 77 ; unless there be a 
distinct agreement for exclusive occupation of particular rooms ; 
Oreensladc v. Tapscotiy 1 C.y^3f. 4* -K. 69. 

On a covenant ** not to let, assign, transfer, or otherwise part witli 
the premises demised, or the lease,” depositing the lease* as a security 
is no breach ; Doe v. Ilo^g, 4 D. 4* R* 220 ; Doe v. Lamingy Rg. cy 
Mood, 36. A lease contained a stipulation that for every acre, and so 
in proportion for a less quantity, of the land which the lessee should 
“ suffer to bo occupied ” by any other person without the consent of 
the landlord, an additional rent should be paid ; and the tenant 
undertook to “ usd, occupy,” dress and manure the land according to 
the custom of the country. The tenant, without the consent of the 
landlord, suffered o^er persons to use small portions of the land for 
the purpose of raising a potato crop, and it was proved to be the 
custom of the country for farmers to pursue that course : Held, that 
0x0 landlord was entitled to the additional rent, this being an odcu- 
pation of the land by other persons ; Oreensladc v. Tapscotty supra. 
The lessee of a theatre, under a covenant not to grant, assign, or 
dispose of stalls or boxes “ for a longer period than one year or 
season,” let a box for a year, and then let it to another person in 
reversion for one year, commencing on a day certain in the following 
year or such subsequent day during the year on which the theatre 
mi^be opened : ” This was held to be no breach ; Croft y. Xnni/cy, 
6 H. Z. Ca. 672 ; 27 L. J. (Q. J5.) 321. 

A compulsory assignment by law is not a breach of a covenant not 
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to asoigii. Thus the sale of a lease under a hand fide execution 
against the lessee is not a forfeiture of a condition not to assign* 
Rut if the tenant eives a warrant of attorney to his creditor for the 
express purpose of enabling him to take the lease in execution, it 
will be a fraud, and a breach of the condition , Doe v, Carter^ 8 T. 
iZ. 67, 64 ; Doe v. Skegge^ cited 2 T. JR. 134* So an assignment 
under a oommission of bankruptcy is no breach of a coyenant not to 
assim ; Doe v. JBsran, 3 Jf* <$* 8. 385. But an assignment of the 
whme of the debtor’s personal property under the Bankruptcy Act, 
1861, is a breach of the covenant, Holland y. CoZc, 1 H. ^ C. 67; 
31 i. J. {Ex.) 481 ; and see Doe v. Smithy 5 Taunt 795. And an 
assignment operating as an act of bankruptcy, and therefore void, will 
not oe a breach of the covenant, Doe v. Powell^ ^ B. ^ C308. In 
such oases, where the covenant binds the lessee and his assigns” not 
to assign over without licence, it does not appear that the compulsory 
assignment will discharge the covenant m the hands of subsequent 
voluntary assignees. An assignment by operation of law is not 
w ithin this covenant, as by devolution to an executor ; but if assigns 
are named in the covenant the executor cannot assign without licence ; 
Doe V. Hart iscw, 2 1\ R. 425. Whether a devise by will is a breach 
of a covenant not to assign seems to be an unsettled question ; Sheph, 
Touch 144, lox V. StranUy 482 , Cfttsoey Bughg^ S Trtle, 

237 , J>oc v. BeiaUf 3 3/ ^8 361 , Doe\. Eians^ 9 Ad, 4 E. 719. 
As a right of re-entry is commonly annexed to this covenant, its 
effect 18 more likely to come into question in an action of ejectment 
than of covenant 

To prove the breach of a covenant not to assign or underlet, Lord 
Alvamey held it to bo prtma facie sufficient to show that a strau^r 
was in possession of the premises, apparently as a tenant, and tnat 
on inquiry such stranger said be rented the house , JGoe v. Rickarbyf 
5 Esp. 4. But on a covenant not to assign, set over, or otherwise 
lct,”^LoTd Ellenborough held that evidence that a stranger was in 
possession of the premises, with his name on the door, and that he 
said he had taken the premises from another stranger, was not suffi- 
cient , for non constat that the party in possession was not a tortionsf 
intruder , Doe \ . Pagne, 1 Stark. 86. According to Doe v. TFtf- 
Itams, 0 B.4 C. 41, suptOf p. 429, mere possession would seem to be 
evidence of an assignment. 


Breach of catena nts for good husbandry The proof of any act 
which, according to the natural and ordinary meaning ot their words, 
is forbidden by these covenants, will entitle the plaintiff to a verdict. 
If the breach alleges that the defendant did not use the farm in a 
huabandlike manner, ** but on the contrary committed waste,” the 
plaintiff is bound to prove waste ; Harris v. Mantle^ 3 T. JZ. 307^ 
See post P* 439, and Edge v. Pemberton^ 12 JIf. ^ W. 187, oiMP 
p 437. Where the breach is for bad husband^, ^ arid thi 
particulars delivered rely on non-culti ration, the plaintiff oartnot 
show mere bad cnltivation ; Doe v. Broad^ 2 M. 4 “ Bui in 

such cases as these, the judge would probably now amend the bxeaeh 
or the particular. A Judge, however, will not amend, as of coarse, 
if the amendment will onl^ entitie to nominal dsms^s for a bfsaslii 
which defendant probably would not have contested ; Times hmtr» 
cnee Co. v. Hawke^ 28 X. J. (Ex.) 317. A oovenant to spend <m 
the farm all manure ooUected on it, extends to manure made \jj the 
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eattla of strangan not fed on the farm, bat turned on by a temporary 
lieenoe ; Stncue v. Pollittf % M, ^ W, 629, 

We have eeen^ supruy p. 22, that husbandry covenants may be 
oontroUed or explained by proof of custom not expressly or impliedly 
excluded by the covenant. See also ante, p. 172. Such customs 
apply to leases under seal as well as by parol ; Wigglesworth v. Dal^ 
t&on, 1 Doug, 201, But the course of pleading on covenants will 
sometimes require that the custom shall be pleads by the defendant, 
except where it is only used to explain the covenant. In a covenant 
.to pay a penal rent for using land otherwise than for pasture or mea- 
dow, it is for the jury to say whether the use of it as a race-course 
was in fact incompatible with the covenant. Semh, Aldridge v. 
llowardy 4 M, ^ O, 921. In the Duke of Marlborough v. Osborne^ 
38 X. J, (Q. B,) 148, the clause, the tenant to perform each year for 
the landlord at the rate of one day’s team-work with two horses, and 
one proper person, for every 50/. of rent, when required, was held to 
give the landlord a right to team-work not merely for agricultural 
purposes, but for conveying coals from a railway station. 

A covenant not to sell or carry away from the demised premises 
any hay, straw, &c., grown or produced there, without the consent 
in writing of the plaintifl* first had and obtainea, under the increased 
rent of Id/, for every ton so given, sold, or carried away, was held to 
give the tenant a riglit to remove hay, straw, &o., upon paying the 
increased rent ; Lcgh v. Lillie^ 6 21, 4' 165 ; 30 L, J, (-fer.J 25. 

Where there was a lease reserving yearly rent, payable on lialf- 
yeariy days, and a further rent, payaolo on the same days, for every 
acre converted into tillage without licence, or planted with rape, 
woad, or potatoes, or from which successive crops should be taken 
without summer fallows, do., it was held that, after one breach of 
covenant the increased rent attached and oontinued to the end of the 
term; Bowers y, Nixon^ 12 Q, B, 558 (n.). Affirm, in Error, A 
covenant not to take more than two crops during four years, n^eans 
any four years, and not each succeeding four years reckoning from 
taxing the lease ; E^leming v. Snooky 5 Beav, 250. 


Breach of covenant to insure,] The covenant to insure has always 
been construed strictly in Courts of Common Law. As the plea to a 
declaration on the covenant is commonly in the affirmative that he 
has insured, it will geuerally lie upon the defendant to show that he 
has oomplied with his contract. The covenant, however, usually 
provides some mode of proof, as that the lessee shall pre^uoe hu 
policy when required. In Doe v. U/ph, 13 Q, B. 204, where there 
was a covenant to insure at all times previously to the expiration of 
the term thereby xrauted,” and the lessee did not effect an insurance 
till a month after creation of the term, it was held that in the 
^iMnnoe of evidence to explain this delay the plaintiff was entitled to 
K verdict, and that the j ury ought not to be asked whether the insur- 
ance was effected within a reasonable time. Patteson, J., however, 
expressed his opinion that if the lessee had insured the premises 
shortly after the execution of the lease he would have eompued with 
Us covenant. In Price v. Worwoody 4 H, 1^ N, 512, the omission to 
insure had been repeatedly confessed by the tenwt, who exoiised him- 
self by saying that he could not afford the insurance. As he appeared 
to be no noher at the time of issuing the writ it was held that there 
was some evidence to go to the jiuy of Uie breaoh* 

If the covenant is to insure in the name of A., it is a breaeh to 
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insure in the joint names of A* and the lessee ; JPenntaU y« Mar^ 
6orne^ 11 Q. JS. 368. But see Havens v. Middleton^ 22 X. J. Chanc. 
746. 

Breach of covenant to repair.'] A covenant to repair, or put in 
repair, or aeliver up in repair, runs with land, and binds assignees 
though not named in it; Martyn v. Clue^ 18 Q. B. 661. The 
assignee of a lease is liable, on a general covenant, to repair build- 
ings erected during the term, though assigns are not named in it ; 
Minshull v. Oakee^ 2 IL 4* N. 793. In Cornish v. Cleife^ 34 L. 
{Bx.) 19, there was a covenant, in a demise of three houses and a 
lield, to repair during the term the said tenements or dwelling-houses, 
Held or plot of ground and premises, and every part thereof, in 
houses, buildings, &o. It was held that the covenant to repair did 
not extend to houses erected during the term in the hold. A covenant 
to keep a hftuse in repair is satisfied by keeping it in substantial 
repair according to the nature of the building ; and with a view to 
determine the sufficiency of the repair, the jury may inquire whether 
the house was new or old at the time of the demise ; Stanley v. 
Towgood^ 3 N. C. A ^accord, Mantz v. Goring^ A N. C, 451 ; for it is 
not meant that the house should be delivered up in an improved state, 
or that the consequences of the elements should be averted ; but the 
tenant has the duty of keeping the house in the state in which it was 
at the time of the demise by tlm timely expenditure of money and 
care ; Quttcridge v. Munyard^ 1 Mood. l^lRoh. 334. And therefore on 
an issuo ^ to the amount of damages mr not keeping in repair, the 
))ad state of the premises when demised is legitimate evidence for the 
defendant; Burdett v. Withers^ 7 Ad. di- E. 136. In Payne v. 
Haync^ 16 M, ^ tr. 541, a tenant under such covenant was held 
bound to put in repair ; though the nature of the repairs ought to be 
measured by the age and class of the demised premises. But the tenant 
under such a covenant is liable for repairs only, and not for the extra 
expense of laying a new door on an improved plan, or the like; 
Soivard v. J*eggatty 7 P. 613. And there seems to bo a distinV 
tion between a covenant to put in repair and to keep in repair ; thsw 
former covenant is not governed by the state of the premises when 
demised, but may require something more ; but the lessee is not 
bound in either cose to substitute new buildings for old ; Belcher y* 
ISPIntoih^ 2 Mood. 4* Boh. 186; Martyn v. C7wc, 18 Q. B. 661, 674. 
And where the covenant is to keep and leave the house in as good a 
plight as it was in at the time of the making of the lease, it is said 
that ordinary and natural decay is no breach of the covenant, and 
that the covenantor is only bound to do his best to keep it in tbo same 
plight, and therefore to keep it covered, &c. ; Fitz. Ah. Cot\ 4 ; Shepm 
Touch. 169; Johnson v. Churchwardens^ of St. Peter ^ Hereford^ 

4 Ad. E. 520. The leasee, under the ordinary covenant to keep ill 
repair, is not bound to repair damage done before the lease was exsljp 
cuted, though since the date fixed by the habendum for the beginning 
of the term ; Shaw y. Kay^ I J^x. 412. 

On a covenant to repair, it is not sufficient evidence of a breaeh to 
show that the house has beeu thrown down by a tempest, unless 
covenantor has not repaired within a reasonable time after; Shepm 
Touehsionef 1 73. Where the defendant pleads thathe was always ready 
to repair, but a reasonable time had not elapsed, and the replicatioii 
consists of a general traverse of the plea; proof that the defendant 
absolutely refused to repair enttUes the plaintiff to a verdict; Orsen 
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T* JBahe. 2 Q. B. 225. In a ease in which the damsM was alleged to 
be oooasioned hj the defendant’s neglect to repair and ** from no other 
oanse/’ it was held sufficient to show that the premises became 
inseeure by the removal of an adjoining wall by a third party, and 
that the defendant did not set about the repair in time to prevent the 
misehief consequent on such removal; lo. If the lessee is bound 
to repair and leave in the same plight as he found it, and the house 
is burnt b^ sparks from the chimney of the lessors house near, 
the lessee is excused from rebuilding, for this is the fault of lessor ; 

1 JRoL Ah. 454, 1, 10. 

Where the premises have passed through successive hands, it is 
sometimes not easy to prove in whose hands the want of repair 
occurred, and each assignee is liable to the lessor only for his own 
default, liut where the plaintiff, a lessee under covenant to ref>air, 
aasignod over to defendant, who assigned to B., who assigned to C., 
do., and the plaintiff, being then obliged to pay danfages for non- 
repair to the ground landlord, sued defendant for the amount, there 
was evidence of want of repair while in the hands of one of defen- 
dant’s assignees: held, that the plaintiff was entitled to substantial, 
and not nominal, damages, without showing the exact amount of 
non-repair attributable to the defendant himself; Smith v. Peat^ 
9 j&’jT, 161, cited infra. A lessee, under covenant to deliver up 
certain fixtures at the end of his term on the 1st of April, remained in 
possession till the 10th, when possession was demanded by the lessor, 
and on the ]«ith ho bought the title of a mortgagee of the lessor and 
refused to re-deliver : held, that the lessor was entitled only to 
damage for the detention of the fixtures ]^etween the lOtli and l3th 
and not to the full value of them ; Watson v. Lane, 25 L. J. IBx.) 
101 . 

Where the covenant is to keep in repair during the continuance of 
the term, an action for the breach of the covenant may be maintained 
before the term has expired ; Luxmore v. Pohson, 1 B. ^ A. 684, 

has b<^en questioned whether more than nominal damages can be 
recovered in such an action ; Marriott v. Cotton ^ 2 C. 4 * Kir. 653 ; 
Doe V. lioxvlandsy 9 C. < 5 * 734 ; for the lessor (as it is said) might 

pocket the damages and leave the premises unrepaired, and so oblige 
the lessee to repair them for his own convenience. This estimate of 
damage has however been denied, and it has been laid down by tbo 
Court of Exchequer in Smith Peat, 0 Ex. 101, 23 L. J. (Ex.) 
84, that the saleable value of the reversion at the time of action 
is the right measure of damages. And see Bell v. Hayden, 9 7r« 
C. X. J2. 301. But such value is not the only test; for lessor may 
sue, though he has forfeited his reversion by the entry of the ground 
landlord for the breach ; Eaviet v. Undei'wood, 27 i. J. (Ex.) 
113 ; and the test is what will be the cost of repair. Per. eur. $h. ; 

2 H. H. 570 . Where an action was brought for non-repair of 
liremises assigned by the plaintiff to the defendant, the defendant 
aeing bound to repair and insure, and the jury found that the pre- 
mises would cost 1600 /. to rebuild, #nd that this would exoeea by 

the value of the old premises as assigned, the oouxt held that 
10001. was the measure of damage. In this ease it beeame necessary 
to find the expense of rebuilding, because the premises had been de- 
stroyed by me; ISatee v. Zhtneter^ 24 X. J. (Ex.) 226; 11 Ex. 
15. See further, on the measure of damages on repairing covenants, 
MinehuU y. Oakee, 2 H. ^ N. 793 ; 27 X. J. (Ex.) 194 ; and JIfayne 
on JDamttyeSf pp. 133 - 9 * 
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Breaking a doorway through the wall of the demised house amounts 
to a breach of a covenant to keep in repair ; JDoe v. Jackson^ 2 Stiirk^ 
293. A lessee covenanted to repair^ uphold, support, sustain, niiiin. 
tain, &o., all the houses and brick walls* PuUing down a brick 
wall dividing the courtyard in front jfrom another yard at the sulc 
was held a breach of the covenant ; JDoe v* Bird^ 6 C. ^ P. 195. A 
covenant to deliver all windows’^ then or thereafter affixed cr 
belonging to the premises extends to a plate-glass shop window put up 
by the lessee so as to be moveable, without screws, nails, or glue, and 
fastened only by wedges: JRart v. JSaslett^ 25 i. •7, (C\ P.) 201 ; 
Aff. in Error ^ 18 L\ B. 893. ^ But a mere oovenant to repair 
is not broken by alterations and improvements where they are evi- 
dently oontempluted by the lease ; as where a private dwelfing-houao 
is demised bv lease containing a covenant to repair the premises anti 
all such buildings ** improvements, and additions,’’ as should be made 
thereupon by the lessee ; Doe v. Jones, 4 B. 4* 120. On a cove- 

nant to repair the breach alleged that defendant did not repair 
** but on the contrary permitted the premises to be ruinous for want 
of repair.” Held that plaintiff must show permissive, and not 
voluntary waste; lu/^e v. Pemberton, 12 3f. ^ ir» 187. 

Where the lessee is obliged tp repair in consequence of his lessor’s 
refusal to do so, ho cannot recover the expense of finding other 
premises for use during the repairs ; Green v. Bales, 2 Q. B. 225. 
A lessee, who underlets with covenant|f4o repair in the same terms as 
in his oivu lease, is not necessarily entitled to recover from the under- 
Icsseo the costs of an action for non-repair brought against himself ; 
for though the covenants of the lessee and under-lesseo may be in 
words the same, they arp in substance different if entered into at 
different times; for a covenant to repair is construed with reference 
to the st ite of the premises when it began to operate ; Walker v* 
Hatton, 10 3/. W. 249, ante, p. 435. But ho may recover the 
amount of dilapidations recovered against himself and occasioned by 
the imdcr-lessee’s neglect ; Penby v. Watts, 7 37. 901 ; 

Walker v. JlaiUm, 10 3/. W, 249. And lie may recover the costs 
of such action if ho has given notice of it to the under-lessee, and 
received his sanction for defending it; and his sanction may be 
inferred if he does not prohibit the defence. Semh. Blythe v. Smith, 
5 31, G. 405, 412-3. The lessee cannot recover from his under- 
lessee, as special damage, the valUe of a lease forfeited for non-repair, 
unless it appears that the forfeiture was solely owing to the under- 
lessee’s non-repair; Clow v. Brogden,’2 3£, O, 39. Where A. 
demised' to the plaintiff with special covenants to repair and insure, 
and the plaintiff under-let to the defendant with like covenants, and 
A. afterwards recovered possession for breach of the plain tifif’s cove- 
nant, it was held that the plaintiff could not, in an action of 
covenant against the defendant, recover damages for the loss of his 
beneficial reversion in the term ; for the term was forfeited for this 
breach, not of the defendant’s covenants, but of the plaintiff’s cove- 
nants, and there was no covenant by defendant to indemnify ; 
Logan v. Hall, 4 C, B, 598. If a lease provides that the tenant 
sh^ not cut down or lop trees under a penalty of 20/. for each tita 
cut or lopped, the lessor, upon breach, may proceed either iSor 
penalty, or for unliquidated damages. If he declares on the 
covenant not to lop and alleges a breach per quod the defendant 
became liable to pay 20/. being the penalty incurred for sneh 
lopping, and so the defendant has not kept bis covenant,” fto«. 
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irithont alleging non-payment of the penaliyi it must be taken that 
the plaintiff prooeeds tor the breach of covenant in loppings and not 
for non-pa3rment of thepenalty ; and the Jury are not bound to give 
the whole penalty; Muret v. Hurst ^ 4 671. Where the 

eovenant is to repair, the defendant being allowed rough timber by 
the leaser, the general averment by the plaintiff (lessor) of readiness 
to supply, &o., wUl not oblige him to show that he has cut down and 
preparea timber, defendant not having required him to do so. 
8emb. Martyn v. C/tie, 18 Q. B. 661. 


Breach of covenant for title.] The covenants for title on which 
remedies are sought in the Courts of Common Law are principally 
the covenant that the grantor is seised in fee, or has power to convey ; 
and the covenant for Quiet enjoyment express or implied, and freedom 
from incumbrances. The declaration alleges, by way of breach, that 
the defendant was not seised, or had not power, &c., at the time of 
the oonvoyance, or that some person entered and evicted the plaintiff, 
who before and at the time of the conveyance by tho defendant had, 
and still has, lawful right to the premises, &c. ; or that the entry or 
other disturbance was by or under the defendant himself. 

Where the covenant was of seisin in fee, and tho premises were, 
in fact, copyhold of inheritance, the jury ought to find as damage 
the differenoe in value between lands of each tenure ; Gray v. 
Briscoe, Nay, 142, 

On a covenant for quiet enjoyment generally, it will not support 
the breach to show a tortious disturbance by a stranger ; for it is 
only a covenant against persons having lawful title ; Dudley v. 
JFolUott, 3 T. B. 687 ; 2 Sau/id. 178 (w) ; unless tho covenant is 
against disturbance by a particular person , when it is suiKciont to 
show any disturbance by him, whether by lawful title or otherwise ^ 
Nash V. Palmer, 5 M. 8. 374. So where the covenant is against 
disturbance by the lessor, his heirs or executors, it is suflicient to 
show any disturbance by him or them ; Porte v. Vine, 2 Boll. Bej>. 
21; 2 6*aund.*181 (a). Thus, where the lessor let a scam of coal 
with covenant for enjoyment without molestation, &o., and he 
afterwards works minerals in tho stratum above the coal, so 
as to damage the coal mine, an action lies for broach of covenant ; 
though a mere nuisance by lessor on his own land is not neces- 
sarily a breach of such a oovendht; Shaw v. Stenton, 2 JI. ^ 
N. 868 ; 27 L. J* {Px.) 253. Where the covenant is for quiet 
enjoyment against A. and any other person by his means, title, or 

E rooorement, it is sufficient proof of the breach to show an entry 
y A."s wife, in whose name A. purchased jointly with his own ; 
Butler V. Swinerton, Palm. 339. So in the case of a covenaut for 
quiet enjoyment against all claiming by, from, or under him, a claim 
of dower by his wife is a breach of the covenant ; Oodb. 333 ; Pu/m. 
MO. So the appointee of A., by virtue of a power in the making of 
which A. ooncurred, is a person claiming under him ; Hurd v. 
Pieieher, 1 Douo. 43 ; Carpenter v. Parker, 3 C. B., N. S. 206. So 
where A., seisea in fee, settled his estate upon himself for life, re- 
mainder to hia first and other sons in tail, and made a lease, and 
covenanted fbr quiet enjoyment without interruption of the lessor, 
hia heirs or assigns, or any other person claiming any estate, right, 
or interest, by, from, or under him, the eldest son was held to be a 
person claiming under the lessor ; Brans v. Vduyhan, 4 B. 261» 
Where the covenant is that the defendant has not done, permitted. 
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or Buffered anj act, &o., the assentme to an act which the coyenantor 
could not prevent, is not a breach ; Hobcon v. Middleton^ 6 4* C. 

295. A covenant for quiet enjoyment ** acquitted of all grant, 
rents,” &o., is broken by the existence of a quit rent incident to the 
tenure and due to the lord of the manor, though none was in arrear 
at the time of the conveyance ; Hanunond v. Ift//, Comyn Rep. 1S0» 
A covenant against interruption by the vendor, or his act or defaults, 
extends to armrs of quit rent due while the vendor was in possession 
and unpaid by him, tnough it may have become due before he held 
the estate ; Ilowes v. JBrushJield^ 3 Rast, 491. Entry on a lessee 
and distress for land-tax due from lessor before the demise is not a 
breach of covenant for quiet enjoyment' without disturbance by the 
lessor or any one claiming by, from, and under him ; for that is not 
a claim, under him, but a claim against him. But eemb. the plaintiff 
might have paid the tax and sued for money paid ; Stanley v. Hayee^ 

3 Q. B. 105. The entry of the party claiming lawful title is not less 
a breach of covenant because the covenantee, who sues, may have 
instigated him to enforce the claim ; Young v. Raiucock^ 7 C. B„ 310. 
Mer^y forbidding the plaintiff’s tenant to pay his rent is not a breach 
of the covenant for quiet enjoyment ; Witchcot v. Lmesey^ 1 Brown!. 
81« 

Where a broach is not assigned in the words of the covenant 
merely, but goes on to particularise the sort of breach, that alone 
must De proved ; Harris v. Mantle^ 3. T. R. 307 ; unless the jud^ 
shall authorise an amendment on the trial by striking out words of 
needless particularity, ante^ p. 4^. Where the breach of a covenant 
for enjoyment speciues an entry and expulsion by the defendant, it is 
not enough Jo prove a refusal by the defendant to let the plaintiff take 
X> 08 sc 6 sion ; Hawkes v, Horton^ 6 Ad. 4* 367. But where the first 

part of the breach contains the gist of the action, the plaintiff need 
not prove superfiuous matter of aggravation ; Deffel v. Brocklehank^ 

4 Price^ 30, 

The plaintiff may assign a breach on the implied covenant for quiet 
enjoyment contained in the word demise ; Com. Dig. Coi\ {^A. 4) ; 
Shep. Touch, 160; but that covenant ceases with the estate out of 
which the lease is granted ; Adams v. Othney^ 6 Bing, 656 ; and is 
restrained by an express covenant for quiet enjoyment ; Line v. 
Stephenson, 4 N, C, 678, Aff, on Error, 5 N, C. 183 ; Stannard v. 
Forbes, 6 Ad, 4* E. 572. A vmrranty of the demise by the lessor 
is not an implied covenant, but an express one, and extends to the 
whole term granted; therefore where a tenant for life made a lease 
under a power with such a warranty, and the lessee was evicted by 
the remainder-man in consequence of the nonconformity of the lease 
with the power, it was held that the lessee might recover from the 
executors of the lessor the value of the term, the costs of defending 
the action against the remainder-man, and the mesne profits recovered 
against him ; Williams v. Burrell^ 1 C. B, 402. 

Plea of Statute of Limitations.^ See the statutes cited poH^ pp. 
442, et scg.. Action on Bond: and p. 448, Action for Rent on 
Indenture of Demise. 
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ACTION ON BOND. 

The declaration either states onlj the penal part of the bond, as in 
the ease of common money bonds^ or sets out also the special oondi- 
tiona and alle^ breaches. The allegation of breach^ is obligatory 
on the plaintiff by stat. 8 & 9 Wm, 3, c. ll^ s. B, either in thedecla* 
ration or replica tioO) by way of aMiynmeni^ which is traversable ; or, 
in certain oases, by way of suggestions which is not traversable, but 
must be proved in order to obtain an assessment of damages. The 
above statute is unaffected by the Common Law Procedure Aqt, 1852, 
s* 90, as to the assignment or suggestion of breaches,” or **as to 
judgment for the penalty, as a security.” The only difference will 
now be, that instead of setting out the conditions on oyer where 
breaches are not assigned in the declaration, the defendant must now 
set out the conditions as part of his plea if he intends to plead per- 
formance* Where issues are joined oh the alleged breaches, the proof 
will of, course depend on the allegations traversed. Where breaches 
are suggested^ then the eridenco wilt be as on a writ of inquiry, ex- 
cept that the truth of the broaches, as well as the damages, will then 
have to bo inquired into, and thereupon the defendant may controvert 
t^e broaches or any of them ; but ho oannot show excuso of per- 
formance, for that might have been pleaded by him at first. See 
Canterburg v. Jtobertson, 1 C, AL 690 ; U^ebb v. James. 8 JUT. 

W. (545. ^ 

Where the breaches have been suggested on the roll after judgment 
for the plaintiff, it will be necessary to give some evidence that the 
bond produced, and in whioli the conditions are contained, is tho 
same as that on which judgment has been obtained; for this pur- 
pose it will be sufficient if the attorney for the plaintiff testifies that 
the bond produced is the iiistrumont delivered to him to bring the 
aotion on, and that ho knows of no other of tho same date ; and the 
attesting witnesses need not be called ; Ifodgkinson v. il/rirsr/en, 
PeakSs JJv. 2H7, 5th ed. ; 2 Camp, 122. Where the defendant on 
oger set out the condition, which was for performance of covenants 
in an indenture of lease, and pleaded a plea of judgment recovered, 
on which there was judgment for the |daintiff ; on tho execution of 
the writ of inquirj', l^>rd Kenyon ruled that it was not necessary to 
prove the execution of the lease, as the defendant was estopped from 
denying it; Collins v. Kghots 1 Esp, 157. If the defendant lets 
judf^ment go by default, and the plaintiff thereupon makes his sug- 
gsstton of breaches in which he sets out the condition of the bond, 
whioli appears to be for the performance of an award, or of articles of 
agreement, or the like, the plaintiff must prove the condition of the 
bond, the award* indenture, or artioles, as well as the breaches sug- 

B wted ; Edwards v. StonCs coram Lawrence, J., 1 Saund. 58 e (n). 

at where the breaches are asaigneds and not denied, the truth of 
them is not in issue. On non est factum pleaded to a bond con- 
ditioned for performance of rovenaiits, where breaches were assigned 
in the declaration, it was held that the jury might assess the damages 
on the rentre to tiy the issue, without any award of a centre to assess 
damages ; Qtim v« King^ 1 M, W, 42, 

Ikinuijfee.] The jury are to find nominal damagee and costs, as well 
as damages on the breaches, but the plaintiff cannot recover more 



Action on Bond. — De/cnee. — Plvos. 441 

than the amount of the penalty and coate ; JFildo y. Clarksopi^ 6 T* It* 
303 ; Branccombe y. Scarborough^ 6 Q. B* 13 « 


Defence*. 

Non esi factum,^ Tliis plea has the same effect as in actions on 
coyenants, as to which see ante^ p. 426. 

The defendant may be sued by the name in which be executed the 
bond ; but he may also, it seems, be sued by his real name ; for 
where the writ was against W. B., and the aeolaration called him 
“ W. F. B., sue<l by the name of W. B.,” and the bond was executed < 
by the defendant \V . F. B. in the name of W. B. by which he was 
then known, it was held no variance ; and it was also lield, that, if 
the wrung name had avoided the bond, it should have been specially 
pleaded ; Jrilliams v. Bryant^ 6 M* IF* 447. 

If a bond be sealed and delivered to a man’s use, and he die beforo 
notice, his executors may sue upon it; Dyer, 167* 

Alteration of the hondJ] The law respecting the effect of altera- 
tions is the same as in the case of covenants or other deeds ; ante, p. 
427. If the alteration be such as to make it vary from thedecMi 
declared on, it is evidence on non eat factunu So if it has been so 
altered as to req^uire a fresh stamp. But if the alteration is one, 
whether made by consent or otherwise, which discharges or varies 
the liability of the parties to the bond, then it is matter which must 
bo specially pleaded ; see Harden v. Vlifton, 1 Q, B, 622 ; Maeon v. 
Bradley, 11 M. ^ If'', 590 ; Hemming v. Trenery, 9 Ad. E. 920, 
ante, pp. 202-3. Obligee sued obligor on a bond conditioned for per- 
fortnanoc of covenants in a deed of sale to the defendant of certain 
•trees which defendant was to cut down before August, 1684. Plaintiff 
afterwards altered the deed in his possession by erasing 1084, and 
wanting 1085 ; Held no answer ; for the erasure was in a place not 
material, and to the advantage of the defendant ; Darcy v. Sharpe, 

1 Leon, 282. 

Payment.'] Payment before the day fixed for it was always evi- 
dence of a plea of payment at the day ; B* N. P. 174 ; though ba<l 
oil [special] demurrer as a plea ; Anon. 2 Wila. 150. ^ut before 
stat. 4 & 5 Ann. c. 16, s. 12, payment after the day fixea, or at a 
different place from that fixed, was not pleadable in bar. By 
that act payment of principal and interest due on a mere 
money^ bond made before action is a bar, though not made exactly 
mccording to the condition. A tender, without acceptance, after 
day is not within the statute, and there/ore no bar ; Underhiu v, 
Matthewe, B* N. P, 171. But see diet, per Abbott, C. J., in Murray 
T. Stair, 2 C. 92. Though the statute 6i limitations, 21 Jao* 
1, c. 16, did not apply to specialties, yet the defendant mighty if the 
deed w^aa twenty years old, and there had been no payment of interest 
or acknowledgment of liability within that period, have pleaded so/- 
ri*f ad diem, and relied upon the presumption of payment arising 
from lapse of time. But if there nad been any suen payment of 
interest o( acknowledgment after the day appointed for the payment 
of the money, though upwards of twenty years had elapsed since the 
payment or acknowTedraent, the defendant could not avail himself 
of this presumption of payment under the plea of cofetf ad diem^ 

V 3 
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though' be might under the plea of solvit post diem ; Moreland t. 
Bennett, 1 8tra. 662 ; B. N. P. 174 ; see further, on presumption of 
payment, ante, p« 36, and Bostoch y. I^^gne, 7 M. G. 89d, 

Payment into Court.] By 23 & 24 Viet, c. 126. s. 26, the. defen- 
dant in an action upon a defeasible bond may, by leaye of the Court 
or a Judge, pay money into Court* • 

Statutes (f Limitations.] The first Statute of Limitations, 21 Jao* 
1, 0* 16, did not apply to actions on deeds or specialties; ante, p. 394. 
But by the statute 3 & 4 Wm. 4, c, 42, the period of limitation in 
^ actions of debt on specialty, and iu some other actions, is defined. 
?y. section 3, it is enacted, that all actions of debt for rent upon an 
indenture of demise, all actions of covenant or debt upon any bond, or 
other specialty, and all actions of debt or scire facias upon any re- 
cf}gnisance, shall bo commencDd and sued within the time and limita- 
tion hereinafter expressed, and not after ; that is to say — the said 
actions of debt for rent upon an indenture of demise, or covenant or 
debt upon any bond or other specialty, actions of debt or scire facias 
upon recognisance, within twenty years after the cause of such 
actions or suits, but not after ; provided, that nothing herein con- 
tained shall extend to any action given by any statute, ivheii the 
time for bringing such action is or shall be by any statute specially 
limited. 

By section 4, provision is made .for persons who are, at the time 
such cause of action accrued, within the ago of twenty-one years, 
covert, of unsound mind, or beyond the seas ; such persons to be at 
liberty to bring the aotions, so as they commence the same within 
such times after their coming to, or being of, full age, discovert, of 
sound memory, or returned from beyond the seas, as othef persons 
having no suoh impediment should, aocording to the provisions of the * 
act, have done ; and if any person, ayainst whom there shall be any 
suoUoauHc of action, shall be, at the time of cause of action accrued, 
beyond the seas, then the party entitled shall be at liberty to sue 
such person within the times before limited after the return of such 
person from beyond the seas. [See 10 & 20 Viet. c. 97, infra.] 

Sect. 6. Provided that, if any acknowledffmeut shall have been 
made either by toriting signed by the party liable by virtue of such 
* indenture, 8|>€oialiy or recognisance, or his agent, or hy part pay- 
ment, or part satisfaction on account, of any principal or interest 
then duo thereon, it shall be lawful fur the person entitled to such 
action to bring his action for the money remaining unpaid, and so 
acknowledged to he due, within twenty years after such acknow- 
ledgment or part payment or part satisfaction ; or in case the person* 
entitled to suoh action shall, at the time of such acknowledgment, be 
under suoh disability tui aforesaid^ or tiie party making such acknow- 
ledgment be, at the time of making it, beyond the seas, then within 
twenty years after the disability shall have ceased, or the party shall 
haT6 returne4 from beyond the seas, as the case may be ; and the 
plaintiff in such action may, by way of replication, state such 
acknowledgement, and that the action was brought within the time 
aforesaid, m answer to a plea of this statute. ^ 

Sect. 7. No part of ureat Britain and Ireland, or the Channel 
Islands, or Isle of Man are to be deemed beyond seas within the 
meaning of this Act* 

By 10 & 20 Viet. c. 97 (already cited, ante, p. 397), sect. 10, no 
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person or persons entitied to any ^ action limited by the Act 3 &34 
Wm. 4| 0 . 42y sect. 3, shall be entitled to any further time to sue by 
reason only that he or some of them were beyond seas at the time of 
the cause accrued, or by rAson that he or some of them were im- 

J prisoned at that time ; and, by sect. 11, in case of joint debtors, no 
urther time is to be allowed for suing, by reason only that some of 
them were beyond seas when the cause accrued; but a judgment 
recovered in such case will not, per se, be a bar to an action against 
the absent debtor or debtors after their return. Sect. 14 (cited anie^ 

S . 400), also provides that part payment by one debtor shall not 
eprive his co-debtor of the benefit of the statute. 

There is no general replication that will let in the subsequent 
promise, acknowledgment or payment, as in actions for simple con- 
tract debts ; for proof of a promise, not under seal, does not support 
the declaration ; and, if under seal, it is another and diflerent cause 
of action. If there be a sufilcient written acknowledgment within 
sect 5, it must be specially replied ; Kempe v. Oibbon^ 9 Q. B, 609. 
But it may be stated generally without setting it forth in the replica- 
tion ; for the sufficiency may depend on extrinsic facts, or there may 
be several acknowledgments; lb, 12 Q, B. 662» It must, how- 
ever, bo shown which of the three sorts of acknowledgment, — viz. : 
writing, payment, or satisftiction in part, — is relied on ; Forsyth v. 
Bristow^ 8 Fx, Ml. The acknowledgment need not imply a 
promise, or be in itself a cause of action ; Moodic v. Bannister^ 28 
L. J. Chan. 881 ; and an admission by tlio executors of the obligor 
in their answer to a suit inter u/ios is enough ; Ib. 

In an action of covenant for lOof, duo on a mortgage deed, to 
which the plea of Statute of Limitations was pleaded, plaintiff replied 
an acknowledgment wuthin twenty years, and put in a deed of con- 
veyance by defendant to trustees for payment of *^all mortgages, 
debts, &c.,” in which it was recited that the land was “ subject to a 
mortgage to W. H. (plaintiff) for 400/. and interest:’’ Held insufli- 
oient, l^cauBo it did not acknowledge an existing debt, but only 
an outstanding mortgage ; llourcntt v. Bonsor^ 3 Ex. 491. In an 
action by mortgagee against mortgagor for principal and interest 
after the lapse of twenty years, defendant pleaded the statute, to 
which plaintiff replied an acknowledgment in writing, and idso nart 
payment, within twenty years : Within twenty years the defonaant 
nad assigned his equity of redemption by a deed reciting payment of 
interest up to the date thereof:” Held that this was evidence of 
payment within twenty years : Held also that payment of interest 
by the assignee after assignment was payment by the ‘‘agent” of the 
defendant; Forsyth v. Bristow^ 8 Ex. 710. It was there con- 
sidered that the acknowledgment under sect. need not be made to 
the creditor or agent, though that is required by the limitation 
clauses of stat. 3 & 4 Wnu 4, c. 27, cited post^ 448, Action for jReni 
on Indenture^ and Action of Ejectment. 

Debt for arrears of an annuity, secured by bond, is barred after 
twenty years, and not after six years only ; Sims v. Thomas^ 12 Ad. 
^ E. 536. On a plea that the “ debt and cause of action ” did not 
accrue infra, S^o., pleaded to a bond declared upon without showing 
the condition, and issue thereon, it appeared at the trial to be SLpost 
obit bond, and that the cestui que me died within twenty yean: 
Held that the plaintiff was entitled to recover, for the real oanaa of 
action arises on the condition ; Tuckey v. Hawkins, 4 C. B. 655 « To 
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a declaration on a bond without stating the oonditioUi which was for 
payment of an annuityi the defendant pleaded that the causes of action 
did not accrue within twenty years ; on which plaintiff joined issuoi 
and suggested breaches by non-payment of arresrs within twenty years : 
On the trial it appeared that tnere had been aUo breaches of condition 
twenty years ago by payments of the annuities at irregular timesy all of 
which, however, had been accepted by the plaintiff: Held that a new 
cause of action arose on each breach of condition ; that the previous 
breaches had been waived by acceptance, and that the plaintiff was 
entitledi to a verdict on the issue ; Amott y. Holden^ 18 Q. B. 593. 
A bond conditioned to replace stock is not within 8ect« 5 of the 
act, which relates only to conditions for payment of money ; there- 
fore an acknowledgment that it was not replaced, and a payment, 
within twenty years, of money conditioned to be paid in lieu of 
dividends if the stock should not be replaced, will not rebut the 
statute so far as relates to the breach of condition to replace ; Blair 
y* Ormond^ 17 Q. B. 423. But it was held that the condition to 
pay periodically the money due in lieu of dividends continued in 
force, and that plaintiff was entitled to damages for a breach for non- 
payment within twenty years, though he could recover none on the 
breach for not replacing ; lb. 

If a suit brought within twenty years abates by death of the 
defendant, and no one administers to his estate till after that time 
has elapsed, the obligee may begin a fresh action within a reasonable 
time {e.y.^ one vear) after admiqjstration or probate taken out; 
Siurgte y. Hardly 4 //, ^ N. 622. A special replication will be 
neoessary. 

Fraud.l Where the defendant pleaded that the bond was obtained 
by fraud and covin, it was held at Nisi Prius that it was not^pen to 
him to show on this xdea that he executed it with full knowledge of 
iU contents, but in conseimenoe of a previous fraudulent representa- 
tion of an intrinsic fact ; maeon y. Dttchhourne^ 1 Mood. <$* Boh. 460. 
The Court of Exchequer, however, ordered a new trial for the pur- 
pose of more distinctly raising the question of the admissibility of 
the evidence, and the evidence was received on the second trial ; but 
a verdict being nevertheless found for the plaintiff, the question was 
not again raised ; Ih. 2 C« M. ^ B. 720 (n) ; see also ly Aranda 
y« Ilouetofif 6 C. ^ P. r>ll. In a subsequent case it was held that 
the fraud must be some concealment or deception with reference to 
the instrument itself, and not mere illegality or false representation 
as to some intrinsic matter ; Green y. Goeden^ 3 M. ^ G. 446 ; 
and see the oases cited, onfr, pp. 383-4. Where a surety, being sued 
on his bond, pleads that it was procured by the fraud and collusion of 
the plaintiff' and the principal, it is hot enough to show fraud by the 
principal, unless the plaintiff' was a party to it ; Spencer y. Handley. 

414. 


ACTION ON BAIL BOND. 

In an action by the assignee of a bail bond, the declaration states 
the eojptds against the principal debtor ; the ezeoution of the bond by 
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the defendants, or defendant ; the default of the debtor to put in and 
perfect bail to the action ; and the assignment by the sheriff to the 
plaintiff. 

The defendant may deny the execution under a plea of non e$i 
factum ; but since the new rules, he cannot show that it is void for 
non^oompUance with 23 Hen. 6, c. 9, or otherwise illegal, without a 
special plea. 

On a traverse of the assignment, the plaintiff must show it indorsed 
on the bond under the hand and seal of the sheriff in the presence of 
two or more credible witnesses; Stat. 4 Anne, c. 16, s. 20. This 
indorsement may be made in the sheriff’s name by the under-sheriff, 
or his clerk acting for him at his office and using his seal of offico ; 
Harrin v, Ashiey, 1 Selwyn NU Pru 654 ; Poe v. Sraton, 5 S* A* 
243 ; MidiUeton V. Sandford, 4 Camp^ 36. Credible” here means 
disinterested ; therefore neither the sheriff, under-sheriff, nor plain- 
tiff are competent ; White v. Barrack, 1 M* W. 424. They need 
not both be ^sent at the same time ; Phillips v. Barlow, 1 N, 
C. 433 ; and it may be a question whether, if their names are sub- 
scribed, it will be necessary to call either of them ; for the statute 
does not require their signatures as attesting witnesses (as in case of 
wills), but only their presence r 

The defendant may plead performance, viz*, that the principal 
debtor put in and perfected bail to the action in due course. If in 
such plea he' relies upon the record of the recognisance of bail, the 
plea must be proved on nnl tiel record, by production of the recog- 
nisance ; see Whittle v. Oldaker, 7 B. t\ 478, where the old plea 
of comperuit ad diem was held to be proved by production of the 
record of appearance. Hut if the plea merely alleges the perfecting 
bail above, without relying on the record, and issue is joined, it would 
seem thdt it may be proved by proof of the rule of court fof allow- 
ance of bail. 

The bail are liable only to the amount sw^orn to in the affidavit 6f 
debt and costs to the extent of the penalty ; It, I£. 1853, r. 92 ; that 
is, — the sum mentioned in the judge’s order to hold to bail, and 
indorsed on the capias, with costs ; Jonas v, Tepper, 1 J?, ^ 

327 ; 28 L. J. {Q. B.) 85. 


ACTION ON REPLEVIN BOND. 


This action was formerly brought by the assignee of the bond taken 
by the sheriff under 11 Geo. 2, o. 19, and the declaration stated the 
distress for rent, &o«, the plaint and replevy by the sheriff, the bond 
and condition execute by the defendant, the breach of the condition, 
and the forfeiture and assignment of the bond to the plaintiff.^ A 
recent act, 19 & 20 Viet. o. 108 (29th July, 1866), has altered the 
procedure in replevying, and consequently to some extent varied this 
form of the declaration. 

By sect 63 of this act, the powers and responsibilities of sheriffs 
with respect to replevin bonds and replevins have oeased, and the 
County Court registrar of the district in which the distress was taken 
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ia aathoriaed approve of” replevin bondsi to grant replevins^ and 
to issue all necessary process in relation to them, to ^ execute by 
the high bailiff. By sect. 64-65^ the registrar, at the instance of the 
^ party, takes security (in a bona with sureties, sect. 70 ; or a peou- 
ntary deposit, sect. 71) conditioned to commence an action in one of 
tiie superior courts therein named within a week after the date of the 
seourity, and to prosecute it with effect and without delay, and 
(unless judgment be by default) to prove to such court that the 
obligor bad good ground for believing either that the title to some 
hereditament, toll, market, fair, or franchise was in question, or that 
the rent or damage exceeded 20/., and to make return of the goods, 
if the return be adjudged. 

^ Sect. 66 provides for prosecuting the suit in the County Court on a 
likd security with a condition to prosecute it within one month with 
effect and without delay, and to make return, &c. 

By sect. 67, the defendant may remove a replevin suit out of the 
County Court by certiorari on giving security, by likAond, approved 
of by the master of the court, to ‘‘defend with effect” and (except in 
case of discontinuance, non pros, or nonauit) to prove that he had 
nound for believing cither that the title to some hereditament, toll, 
&c., was in question, or that the rent or damage, in respect whereof 
the distress was taken, exceeded 20/. 

The security required by the act is in the form of a bond with 
sureties “ to the other party or intended party in the action or pro- 
ceeding sect. 70. This is usually the distrainer. By 23 & 24 Viet, 
c. 126, ss. 23-1, the plaintiff in replevin may, in answer to an 
avowry, pay money into Court, and such payment is not to work a 
forfeiture of the bond. 

The above provisions entirely extinguish the functions of the sheriff 
in replevin, and arc much more extensive than the provisions of the 
former County Court Act, 9 & 10 Viet. o. 95, sect. 119-121. They 
have made many of the reported decisions on this head of little or 
no value. 

A^on etif This plea only puts in issue the due execution 

of the bona by the defendants, or its conformity with the one set out 
in the count. 

The form of bond prescribed by the general rules of the County 
Court (December, 1S50'> Sched. 96, shows an attesting witness 
oniiexea. Whether tliis will oblige the plaintiff to produce him is a 
question already notioed, anfr, p. 76. The act requires no such 
attestation. 

The approval of the security by the county clerk, or other officer, is 
recited in the bond, and is* therefore, it seems, admitted by the 
obli^ra. 

The bond requires no stamp. 5 Geo. 4, o. 41. 

Poi^eiltfre of ilie bond.] Where the bond is to proseoute in a 
superior oourt» the defendants may have to show, besides the due 
pre^ution of tiie replevin suit, &c., that the plaintiff in replevin 
satisflM the court at the trial (if there was one) that he had good 
ground for belief that title was in question, or that the rent or damage 
exceeded 20/. For this purpose, it should seem that the plaintiff in 
the replevin suit should prove or produce some declaration or eertifi- 
eate to that effect by the judge wno tried it ; see Tmmicliffo v. 7Fi7- 
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mot^ 2 (7. JST. 626, where the certificate was refused^w PatteBon, J., 
on partioular grotmds; see post^ Action of Replevin^ adffiem. 

With regwi to the prosecution with effect and without delay, the 
old decisions appear to apply. Thus to prosecute “with effect^* 
means to a not unsuccessful termination ; ’’ Jackson v. Jlamon^ 8 
M. tjr 477 ; accord. Tummons v. Ople^ 6 JE?. I?. 671 ; 25 L. 
J. (Q. -B.) 403. The obligjation to prosecute “without delay is 
broken by not proceeding with due diligence, though the suit is not 
thereby determined; Harrison v. Wardle^ 5 B, «Sj' -4c^. 146. And 
it is no defence that the delay was justified by the practice of the 
court, or by sucoessive orders for time to declare ; but the jury may 
find delay notwithstanding; Gent v. CuttSy ll Q. B. 288. The 
abatement of the suit by death of tlie distrainee is a sufficient excuse ; 
3forris v. 3Iatthev)s^ 2 Q, B. 293. 


Hamaf/es."] ^The verdict is taken for the amount of the penalty ; 
and this, it seems, with costs of suit, still limits the amount that can 
be afterwards actually recovered from the defendants ; Branscombc 
V. Scarborough^ 6 Q. B. 13. 


ACTION roil RKNT ON INDENTURE OF DEMISE OR 
SPECIAL CONTRACT. 

In an action for rent, the declaration states a demise at a certain 
rent, the entry or holding of the defendant, and the accruing of rent 
during a certain period. Sometimes the lease by indenture is set out, 
which is then only inducement, •and not the gist of the action. 

Some of the proofs applicable to issues which occur in this action 
wiU be found under the previous heads of Action for Use and Occu^ 
pation and Action on Covenant ; and “the heads of Actions of Ejects 
ment^ and Beplevin^ post. 

Where the action is local (as where it is founded on privity of 
estate and not of contract), and the venue is ill laid, the obj(3ction 
cannot be taken at nisi prius unless it is raised by the pleadings or a 
variance is produced. 

When the lease is in the pleadings stated to be under seal the oou- 
tract is denied, and may be disproved under the plea of est factum. 

The same defence may be raised under non dhnisity a, plea denying the 
letting of the premises. 


Defence, 

Non Dimisitf 4*^.] Where the demise is denied, it may be proved 
by production and proof of a lease executed by the plaintiff and 
accepted by the defendant, or by proof of the execution of it by tbe 
defendant, just as if the plain tifi' had declared on the deed, ana the 
defendant had pleaded non est factum ; see 1 Wms, Baumf* 276 n, 
(1). The lease may be proved by producing the counterpart exeonted 
by tbe defendant; Houghton v. Koenig^ 18 C. B, 2S6 ; 26 i. /. 
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218. As to w^t amounts to a demise or lcase» see past^ Action of 
J^eetmentf on^Aetion of Ueplevin. The demise and rent proved 
must corres^nd with those alleged. Thus it is a vari^noe where in 
the declaration the rent is stated to bo 15/. per annum, and it appears 
in evidence to be 15/. and three fowls; Sands v. Ledger^ 2 Xd. 
Maym^ 793. But where it was alleged that the plaintiff bad demised 
to the defendant three rooms, and it appeared in evidence that the 
demise was of three rooms, and the \i8e of the furniture^ it was held 
to be rightly stated according to the legal effect ; for the rent could 
not issue out of the chattels; Walsh v. Pemberton^ Selw, AT. P. 583 ; 
Farewell v. Dickenson^ 6 B. C. 251. But if the demise is of a 
messuage and of a licence to sport, reserving an entire rent, and is not 
undeir seal, it is void ; the incorporeal right not passing except by 
deed ; Bird v. lUgginson^ G Ad, 11, 824. 

Payment,^ As to proof of payment, see nn/e, pp. 40G-35. The 
defendant may show payment to the plaintiff, or to another by bis 
appointment ; Taylor v. Bval^ Crtu BUz. 222 ; Gilb, Be, 283 ; or 
that the plaintiff has agreed that a debt due by him to the defendant 
shall go in satisfaction of the rent ; Gilb, on Deht^ 443 ; but not 
that the plaintiff was bound by covenant to repair the premises, and 
that he (the defendant) ex [Handed the rent in necessary reparations ; 
for this is only a cause of cross action. Taylor v. Beal^ Cro. Eliz, 
222; B, N, A 177. But if the lessor directs the lessee to repair, 
and the lessee repairs accordingly, the mone}^ so laid out may be evi- 
dence of payment ; Gilb, on Drbt^ 442. A compulsory payment of VL 
charge upon the land may he recouped by the defendant out of his 
rent, ana be given in evidence under a plea of riens in arrere. Dyer 
V. Bowleyy 2 Bing, 04, and cases cited, post, tit. Action of lieplevm, 

Plea^ riens in urrcrc.] It would seem that the plea of nothing 
in arreur” is a good plea at common law; Warner v. Theobald^ 
Coxvp, 588. 

jSiirre/u/er,] The mere destruction of the sealed lease by consent 
of both parties is no surrender of the lease by operation of law ; and 
debt lies for rent notwithstanding ; for the estate is not devested. 
Ward V. Lumtey^ b If, N, 87; 29 L, J, (Bx,) 322. A plea on 
i'cjnitable grounds might perhaps be supported. 

Eviction,’] An eviction (as to which see ante^ pp. 169-428} most 
U0W| it aoems, be specially pleaded. 

St4ttute of Limitations,] Besides the stat. 3 & 4 Will. 4, o. 42, ss. 
3 to 5, cited suprh, p. 442, another act, 3 & 4 Will. 4, c. 27, passed 
during the. same session, regulates the liniitation of suits, &o., for 
rent, and other ** periodical sums charged on land.” It is partly set 
forth in Action of ^eetmentf Defence^ post. Sect. 42 is sulmtantially 
as follows : — After the Slst day of December, 1833, no arrears of rent 
or of interest in respect of any sum of money charged upon or payable 
out of any land or rent, or in respect of any lenoy, or any damages 
in respeot of suoh arrears of rent or interest, imaU be recovered by 
4istr<^^ action, or spit, but within six years next after the same 
ah^ have become due, or next after an a&howledgment of the same 
in writing shall have been given to the person entitled thereto or his 
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agents signed by the person by whom the same was^ayabloi or his 
agent. 

It has been* decided that, where the demise is by indenture, the 
action for rent is now limited by 3 & 4 Will. 4, o. 42, s. 3, to twenty 
years» and not, by 3 & 4 Will. 4, o. 27, s. 42, to six years only. 
Paget v. Poley^ 2 iV". C. 679 ; Sime v. I'homas^ \2 Ad , P. 536 ; 
GrafU V. 9 Jf. (J- IV. 113 ; Mannirtg v. Phelps^ 10 Px. 59; 

24 L.J. {Ex.) 62, 


ACTION FOR DOUBLE VALUE OF LAND DEMISED. 

By statute 4 Geo. 2, c. 28, s. 1, in case any tenant for life, lives, or 
years, or other persons who shall como into possession of anj lands, 
tenements or hereditaments, by, from, or under, or by collusion with 
such tenant or tenants, shall tcHfully hold over any lands, &c., alter 
the determination of their term, and after demand made and notice 
in writing given for delivering tho possession thereof by his or their 
landlord or lessor, or tho person to whom the remainder or tho 
reversions of such lands, &c., shall belong, his or their agents there* 
unto lawfully authorised, such persons so holding over shall, for tho 
time he or they shall so hold over or keep tho person or nersoua 
entitled out of tho possession of tho said lands, pay to the per- 
son or persons so kept out of possession, their executors, adminis- 
trators, or assigns, at the rate of double the yearly value of the said 
lands, i^c., for so long time ns the same are detained, to be recovered 
by action of debt in one of the Queen*s Courts of Record. 

Proof of the demifie.'] Tenants in common cannot sue jointly in 
this action, wljcre there was no joint demise by them ; JVilkinson v. 

1 N. C\ 7L3. Husband and wife cannot sue jointly on a 
parol demise by the husband alone of land whereof he is seised in 
right of his wife, but the action must be brought by tho husband 
alone; Harcourt v. Wyman^ 3 Ex. 817, A., the lessor of defen- 

dant, required redelivery of the premises at Lady-day, wdien the 
lease enaed, and then made a lease in reversion to B. ; defendant 
held over and did not recognise B. as landlord : Held that A,, and not 
B., was the proper person to sue ; lilaichford v. Cb/c, 5 V, E.p 
N. S. 514. • 

Proof of the determination of the term^ and of the demand."] In 
general the determ mation of tho term will l>e proved by evidence o4 
the service of a notice to quit upon the defendant ; and if such notice 
be proved, it will not be necessary to show a demand ; for the notice 
includes a demand ; Wilkinson v. Colley^ 0 Ilurr> 269^1. As to proof 
of the notice or demand, see anfe, pp. 11-14, and cases cited 
Action of Xgectment^ — by Landlord. A notice to quit, eontaming 
a threat of requiring double rent on refusal, is sufficient; Ibial 
The statute requires it to be in writing. Where the defendant 
has held over the determination of a term certain, a demand in 
writing of the possession must be proved ; but it need not appear that 
the demand was made immediately upon the expiration of the 
tenancy ; CM v. Stokee, 8 Bast^ 361 ; though the plaintiff will only 
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be entitled ta the double value from the time of the demand made. 
And vrhere the rent is reserved quarterly, and the demand is made in 
the middle of the quarter after the expiration of the .tenancy^ the 
plaintiff cannot recover the single rent for the antecedent fraction 
of the quarter ; Ibid, Where the notice was served upon a tenant, 
a feme sole, who married before the expiration of the Tear, it 
WM held that the landlord might maintain debt against the husband 
without making a demand of the possession from him ; and that in 
•uch action it was not necessary to join the wife for conformity; 
Dake v. Smith , 1 New Jtep, 174. A person appointed by the Court 
of Chancery to receive the rents and proiita of the estate, is a sufficient 
a^ent within the statute to make the demand in his own name; fPt/- 
Jtineon v. Colley, b Jlurr, 2694. Where a trustee joined with eestui 
gue trust in a mortgage to the plaintiff, and all parties joined in ap- 

S ointiug G. to bo the agent and attorney of the cestui gue trust to 
emanff and collect rent, to give notice to quit, &o., and to do every- 
thing that cestui gue irufit cculd have done before the mortgage, it 
was hold that G. was authorised to demand within the statute ; 
Poole V. IVarren, 8 Ad, 12, 582. 

ITte value,"} In estimating tho value, only the land and its real 
easements and appurtennneoH can bo inoludod. Thus wiicre the 
owner of a mill let part of it to tho defendant, with the use of the 
revolving shaft of a steam* engine whieh passed through the part 
demised, at an entire rent, the value of the power was excluded; 
Itobinsony, Lcaroyd, 1 J/. fV, 48. Generally speaking, the rent, 
if a rack-rent, will represent the value ; but tho unwillingness of tho 
tenant to quit may sometimes be evidence of a greater value. If 
lessee continues to hold over, lessor may sue for damages occasioned 
by having to compromise an action by a person (to whom he had let 
in reversion) for not giving possession, together with tho costs of such 
action ; and his acceptance of rent for the time held over is no 
answer; liramleg v. Chesterden, 27 X, J, (C, P,) 23 ; 2 C. J?., N, S, 
602, 


Defence, 

Special traverses have boon usual in this action ; but if this is to 
be considered a penal fiction, the general issue, or, perhaps, Not 
milty, is still suflioiont to put the plaintiff on proof of the whole 
% declaration ; see Jonvs v. Williams, 4 M, 375, decided on 11 

Geo, 2, c, 19, 8, 4, for double value of goods removed to avoid a 
distress. 

• The defendant may show that the plaintiff has waived the notice 
to quit or demand of possession ; and, where the plaintiff has accepted 
rent due from the defendant after the expiration of the notice to quit, 
it is a question for tho jury whether such rent was received in part 
satisfaction of the double value, or as a waiver of it ; Pyall v. Micky 
10 JBiMsty 52. Where the landlord declared in debt, first for the 
doable value, and secondly ibr use and occupation, and the tenant 

e ended nil dehst to the first count, and a tender of the single rent, 
ifore action brought, to tlie second, and paid the mpney into ooorL 
which the plaintiff took out of court, and proceeded ; it was held 
that this was no waiver of the plaintiff’s right to the double value, 
so as to be ground of nonsuit ; but that it was a case to go to the 
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jury ; and that the plaintiff going on with the aoiion after taking the 
single rent out of court was evidence to show that he did not mean to 
waive his olafm for the double value^ but to take the single rent pro 
tanto only; Ibid. A recovery in ejectment is no waiver of the 
landlord's right to the double value for the time between the expire* 
tion of the notice to auit and the time of recovering possession under 
the ejectment ; Souboy v« Neving^ 9 East^ 310. A tenant who holds 
over under a fair claim of right will not be considered as wilfully 
holding over within the statute, though it may appear eventually 
that he had no right ; Wright v. Smithy 5 E»p. 203, In Swinfen v# 
Bacotiy 6 II. JJ- N. 184 ; 30 L. J, {Ex.^ 33, a tenant who during 
proceedings as to the validity of a devise made by the lessor held over 
after a notice to* quit from the devisee to whom ho had in the first 
instance attorned and paid rent, was held not to have made himself 
liable to a claim for double value after the validity of the devise had 
been established. Where the action is against co-tenants, a state- 
ment by one, on receipt of notice to quit, that *^he has nothing to 
do with the land,’* is not evidence in bis favour to show that his 
holding was not wilful ; but if one ofiers to give up the land, and the 
other alone holds out, it is douhiful whether the action will lie 
against both ; Ilirhi v. Horny G M. W. 393. 


ACTIOX FOn DOUBLE KENT. 

By stat. 11 Geo. 2, c. 19, s. 18, if any tenant shall give notice of 
his intention to quit the j^remiscs holden by him at a time mentioned 
in such notice, and shall not accordingly deliver up the possession 
thereof at the time in sucli notice contained, then such tenant, his 
executors, or administrators, shall thenceforward pay to the landlord 
double the rent or sum wliich he should otherwise have paid, to be 
levied, sued for, and recovered at the times and in the same manner 
as the single rent or sum, before tho giving of such notice, could be 
levied, ^o. ;*aDd such double rent or sum shall continue to be paid 
during the time such tenant shall continue in ix>sscssion. The action 
has usually been in the form of debt. 

The notice mentioned in this statute need not be in writing, at least 
where the tenant holds under a parol demise ; Timininay. Rowlinaony 
3 Burr. 1603 ; but it must give a fixed time for quitting: thus a 
notice to quit, as soon as the tenant can get another situation,” 
does not render him liable on this statute, though he has got another 
situation; Farrance y. Elkinglotiy 2 Camp. 591. Tho statute only 
applies to those cases in which tho tenant has tho power of de- 
termining his tenancy by a notice, and actually gives a valid notice 
sufficient to determine it ; Johnaionc v. Iluddleatoney A B. ^ C. 922 . 


ACTION FOE PENALTY. 

Aotions on statutes for penalties have been usually in tlie Ibm of 
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actions of debt* In some cases that form is prescribed by the statute; 
in other cases, where no form is specified, the penalty has been treated 
as a statute debt when incurred, though not strictly referable to any 
contract. 

In an action of debt on a penal statute the general evidence for 
the plaintiff is, — proof of the commission of the act uj^n which the 
pen^ty has accrued, and, if a time be limited by the statute for 
bringing the action, pro^>f that the action was brought within the 
time ; and, where the venue is local, that the action is brought in the 
right county. 

In the statement of the ofTence it is sometimes neoessarv to allege 
a contract, and such contract must then be proved as laid. But 
variances in such actions arc amendable, and will be" amended where 
justice requires. In a penal action under an old act for exercising a 
trade without having served an apprenticeship, the plaintiff was not 
oomi^lled to prove that tlie defendant used the trade all the time 
laid in the declaration ; it being averred that he forfeited 40s. for 
each month ; Powell Jutrmer^ Peake f W, oT. Where the penalty 
arises from the commisnion of an act without a legal qualification, the 
existence of which ((ualificatioii is peculiarly within the knowledge of 
the defendant, it wdil nut be neerssnry for the plaintifiT to show the 
want of qualification ; Ayothceftries^ Co, v. livntley^ P, ^ Mood* 
159, In Jlodkinson v. Moyer ^ (> Ad, *S* 11, 124, it was held that an 
attorney, who practises in a county court afttu* having omitted for a 
year to take out his certificate, was not liable to penalties under 
statute 12 Geo. 2, o. 13, s. 7, ns a person practising in the county 
court without having been legally numitted according to stat. 2 Geo. 
2, 0. 23, A person, being deputy clerk of the peace, and acting as 
attorney, is not liable to penalties under 22 Geo. 2, c, 43, if he 
abstains fr<»m the actual exercise of his olfice ; Phulhner v. Chevell, 
10 Ad. .y a;. 

Pvidenee of commencement of the action.'] Since the Uniformity 
of Process Act the writ is, in all cases, the commencement of the 
action, and the Nisi Prius record will show the day on which it 
issued. The return of the writ need not bo shown ;• Parsons v. 
ilTi/zy, 7 y’, 21. 0. Bee ns to the process for the renewal of writs under 
the Common Law Proceduro Act, 1852, ayitcy p. 393. 

By 3 «& 4 Wm, 4,o. 42, s. 3, all notions for penalties, damages, 
or sums given to parties grieved by existing or future acts, must be 
brought within two years after the "cause of action, 

JEvidence of locality of the cause of action,] In general in an 
action upon a penal statute the plaintilf must prove that the cause of 
action arose in the county in which the venue is laid; see 31 £liz. 
o. 5, s. 2 ; Tidd iVor. 431. And the objection arises on the general 
plea of nil tlehet or not yuilfy **by statute.'^ But neither this act 
nor 21 Jao, 1, o. 4, s. 2. applies to actions by parties grieved who sue 
for a penalty given to them ; but only to common informers ; Fife v. 
Poti^eldy 6 Q. P. 100. Therefore debt for extortion against a 
TOund^keeper under 1 & 2 P. & M. o. 12, is not local ; Ih* and 
V. Davis^ 2 Taunt* 262* 

The offence of selling coals of a different description from those 
oontraoted for, upon statute 3 Oeo. 2, c. 26, s. 4, is complete in the 
county where the coals are delivered, the contract not being for any 
speciho parcel of coals, but for a quantity of a certain description ; 
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Buiicrjield v. WindU^ 4 385. A penal action is a local action 

within the 3 & 4 WilL 4, o. 42, s. 22, and therefore the issue may bo 
ordered to be tried in any other county than that in which the venue 
is lafd ; Greenhow v. Parker^ G II. X. 882 ; 31 L. J. {Ex,) -1. 


Defence. 

The new rules of pleaclin^ do not apply to penal actions which are 
within the 4th section of ‘ilst Jac. 1, cap. 4 ; Earl Spencer v. Svcan* 
nelly 3 M. IF’. 154 ; and that section applies to actions on statuWs 
subsequent as w'eil as prior to that act ; Jones v. WiUiamSy 4 M, 
W. 375, The plea of Not guilty is therefore proper; Faulkner v. 
Chevelly 5 Ad. 4* E. 213; 10 Ad. E. 70. However, it is now 
necessary, pursuant to the rule of court, to insert the words ** by 
statute in the margin of the )>lea whereon the defendant intends to 
giVe the special matter in evidence under the general issue by virtue 
of any act of parliament. To an action for treble damages for pound 
breach on 2 W. & M., sess. 1, o. 5, s. 4, the defendant cannot plead 
“ not guilty, by statute/’ for it is’ not a penal action within 21 Joe. 
1, 0 . 4 ; Castlcman y. Hicks ^ 2 Mood, 4 ‘ Rob, 422, 
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ACTIONS FOR WRONG.S, INDEPENDENT OF 

CONTRACT. 

ACTION FOR NUISANCE. 

Under this head are inserted cases which apply to nuisances in 
general as affecting real property. 

The plaintiff may, by proper pleas, be put to prove the inducement, 
if any ; his possessory title ; the nuisance ; ana the damages. 

Proof of plaintiff*8 title. Injury to reversionJ^ If the plaintiff 
is in possession, whether ns owner or otherwise, it is sufficient for 
plaintiff to prove, as usually alleged in the declaration, that he was 
no98e$s€d of the premises injured by the nuisance. If the nuisance 
hoof a perinanont nature, or injurious to the reversion, an action 
may bo nrouglit by the reversioner, as well as by the tenant in pos- 
session ; each being entitled to recover for his respective loss. Beding^ 
field V. OnsloWf 3 Lev. ‘209 : 1 iiaund. ?522 e («). The reversioner 
may sue where the injury cmnplaiued of is an injury to his right, 
though the nuisance is capable of being easily removed ; as the 
obstruction of light by an alteration in the defendant's house ; Shad^ 
well V. Hutchinson^ Mood. 350. And the averment ‘‘jtier 

quod the plaintiff was injured in his reversionary estate,” not being 
a mere inference of law, must bo proved, and, after verdict, will be 
assumed to have been proved, if any such injury could possibly have 
been caused by the alleged act; Kidgill v. Moor^ 9 C. B. 304 ; 19 Z. 
J. (C. P.) 177. If anything is done to destroy the evidence of title, 
an action is maintainable by the landlord against his tenant. Thus, 
if the tenant opens a new door, the landlord may recover against 
him in this action pending the lease, though the house itself may 
not be the worse for it, provided the jury find that his reversionary 
interest is injured ; for the mere alteration of the property may tend 
to the injury of the owner; Y(n$ng v. Spencer^ 10 B. ^ C. 145, 152. 
It is observable that an act of the nature here referred to seems to be 
actionable without regard: to iU effect on the evidence of title ; for 
the alteration cannot be made without destroying at least some part 
of the freehold, which no tenant has a right to do, whatever qpm- 
pensatiiig improvement in other respects may be supposed to result 
Imm it. The aotion lies by the reversioner against his own tenant, 
although the injury is caused by on act done, as working a mine, in 
hreaoh of an express covenant by tbe defendant ; Matlcer v. JTen- 
ridk, IS C. B. 188. The erection of a roof, which throws rain-water 
in the yard of the plaintifTs tenant, is a ground of aotion to the 
jdaintiff, if the jury think the reversion is [or will be] damaged ; 

V. Hewmanf 11 Ad. 4* aotion lies by the lessor 

againat a atranger for a mere transient trespass, though it be in asser- 
mn of a oloim of rmht of way, &o. ; suoh an act not being injurious 
to the revetiion ; Baxter v. Taylor, 4 P. 4* Ad. 72 ; see, however, 
tbe judgment in JDo&son v. Blackmore^ 9 Q. Bm 991, where it is 
obaerfod by the court, that even an act, not permanent, if coupled 
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with an ohYious denial of rights as by a public notice, might perhapa 
be actionable. And it seems that where ^he plaintiff clmms a rignfc 
of way for his tenants, an obstruction of the exercise of the ri^t» 
coupled with a denial of it, is actionable, though the obstruction be^ 
a temporary obaracter, as by looking a gate ; Kidgell v. Ifoor, supra. 
But where the act complained of cannot injure the reversion (as in 
case of a noisy oceiipant of the next premises), it ought not to be left 
to the jury ; Mnmford v. Oxford^ ^c. Maihoay Co,, 1 JJ. N. W ; 
26 ^ nuisai^ce occasioned by excessive smoke from 

a neighbour’s chimney, is not generally a cause of action for the 
reversioner ; Simpson v. Savage^ 1 C* & 347 ; 26 X* X, 

(C. P.) 50. 

In an action for an injury to the reversion, the tenant holding under 
a written agreement, the Court of K. B. held, that it is necessary 
(where the tenancy is denied) to produce the agreement ; CoUerill v. 
llohby^ 4 7i. C. 465. But the Court of C. P. were divided on this 

e int in Strother v. Barr^ 5 Bing. 13G. See fiurther, ante^ p. I. 

16 power of amending the declaration, and converting an action 
for injury to the reversion into one to the possession, and e con* 
rerso, makes this objection less likely to be taken hereafter. And 
according to later cases, the payment of rent to the plaintiff 
alone is evidence against the defendant that the plaintiff is sole 
roversumer ; Daintrg v. BrocJdtdiurst^ 3 Bx. 207 ; Logan v. Uall^ 
4 C. B, 698, In an action by the reversioner, a trustee, proof that 
the cestui que trust let the premises and received rent from the tenant 
was held to support an alleged occupation by the tenant, as tenant to 
the plaintiff; Tallanee v. Savage^ 7 Bing.dbd, The plaintiff alleged 
possession of a wharf, and a nuisance to it by the defendant : Pi^ 
not iK)88e8sed : Held, that long user of the wharf would support a 
verdict for the plaintiff, though the defendant showed a grant to a 
lessee (under whom the plaintiff claimed) of the r4se of the land only 
for a certain purpose ; Bags v. Hatchett^ 8 Q, 2/. 593. Possession of 
A. B., as tenant to the plaintiff, is proved by showing that A. B. con- 
tinues legally interestea as tenant, though "he has given up actual 
possession to the defendant ; Jloshing v. Phillips^ 3 Bx, 168. 
Where the defendants, corporators, had erected a building on the 
land of the corporation, which obstructed the market of L. ; and L. 
afterwards demised the market to the plaintiff ; an action on the 
case was held to lie for the plaintiff against the defendants for eon- 
tinuing the nuisance ; Thompson v. Gibson ^ 7 ii/. <5* W. 456. 

Proof of the nuisanxe.'] To erect anything offensive so near the 
house of another as to make it useless ; as a swine-sty, a forge, fte«| 
is actionable ; Cam. Big. Action on the Case for Nuisance (A.); and 
it is enough that it renders the enjoyment of life and proper^ uu* 
comfortabn^ per Lord Mansfield, in B. v. Whiie^ 1 Burr. 337* Ik 
is a nuisance to build a oomioe over a neighbour's land so as to threw 
rain-water on it ; and"" no proof of damage is necessary ; JPSw T« 
Prentice^ 1 C. B. 828 ; BatiishiU t. Beed^ 18 C. B. 606; 25 X* 

(C* P.) 290. Where, indeed, the plaintiff sued the defsndant te 
keeping his dogs so near the plaintiff’s bouse that his fkmily were 
prevented from sleeping at night, and were much disturbed dmrini; 
the day, and the jury found a veimot for the defendant* no 

evidence was given by him, the epurt refused a new trial ; Strait v. 

Mw. N. P. 1047 ; and this has been somettmea r ep rese n ted 
as an authority, that to keep a kennel close to a neighbonris hensels 
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noil in law, a ntiisanoo. But the court would no doubt have upheld 
a verdict the other waj', if the jury had found it to be a nuisance ; 
for noise nay be a nuisan^ even in a legal trade ; see JEUiotson v« 
Jbet/kun, 2 N. C. 134. Although mere noise will not support au 
action bv a reversioner as it does not inflict on the plaintifi' an 
injury of a permanent character ; Mwnford v, 2’Ae Oxford JRaiUjoay 
Cb., 1 JSr. ^ JV. 34 ; 20 i. J. {Ex ) 265. 

A public nuisance is a nound of* action, if a special injury also be 
alleged and shown by the plaintiff beyond that which is common to 
the public at largo ; bimea v. Vctley^ 15 Q. B. 276, In such* cases 
the private injury or damage, as a ground of action, appears on the 
record. Where vitriol works were established by the defendant, which 
wore complained of as injurious to the plaintiff’s garden, evidence was 
admitted on both sides to show the effect of the works on other 
gardens in the same neighbourhood ; but the plaintiff’s oounsel was 
not allowed to ask one of the defendant’s witnesses ** whether he 
knew of any money paid by the defendant to another person A., for 
alleged damage to his ground by the works although he had stated 
on his examination that ho knew of no damage done to A. by them ; 
for the inquiry as to such payment is collateral, and the answer would 
not be evidenoe, either to prove damage or to test the veracity of the 
witness ; Tennant v. JlamtUon^ 7 CL 4* Ein. 12‘A 

In the case of Walter v. Selfe^ 4 De Oex Sin, 315, Bruce, V. C., 
granted an injunction against the continuance of a brick-clamp near 
the plaintiff’s nouse, although it was shown that other brick-clamps 
had been burning in the same neighbourhood. In Hole v. Barlow^ 
4 -B,, JV. S. 334 ; 27 Z, J, (C. J\) 207, the jury bad been 

directed to And for the defendant if they thought that the burning 
of bricks, which was the alleged cause of action, had been carried 
on in a proper and convenient place, and was under the ciroum- 
stances a reasonable use by the defendant of his own land, and 
this direction was upheld by the Court of Common Pleas. This 
decision, after having been more than once questioned, was at 
length reviewed in the case of Bamford v. Turnley^ B, S, 
62 ; 31 Z. Z (Q. B,) 286, There the plaintiff and the defendant 
bad purchased portions of some land which had been sold for build- 
ing purposes. The defendant, in order to obtain bricks to build 
upon his own laud, erected a clamp of bricks within 180 yards of the 
pfainUITs house. It was proved that the use of the olamp was tem- 
porary only, and that it was plaoed on that part of the defendant’s 
land most distant from the plaintiff’s house. The jury having been 
dimeted according to the principle laid down in Hole v. Barlow^ 
found a verdict for the defendant, but this verdict was set aside upon 
appeal to the Exchequer Chamber. It was held by a majority of 
that Court, overruling the decision in Hole v. Barlow^ that where 
any act ia shown to interfere with the comfort of an indllridual so as 
to come within the legal definition of a nuisance, it cannot be justi- 
fied the finding of a jury that it is a* reasonable use by the 
defendhuit of his land and premises. In Cavey v. Lidbetter^ 13 C. J?*, 
S. 470 ; 32 Z. Z {C. P.) 104, the defendant erected a kiln and 
burnt bribka opposite the plaintiff’s cottage, at a distance of about 
thirty feet. The learned judm left to the jury the question whether 
thebumiug of the bricks rendered the enjoyment of the plaintiff’s life 
and property aubatantially uncomfortable, and refused to leave to 
them tbe'queation whether the bricks were burnt in a convenfent 
l^bMe. It waa hM that there was no misdireetion. In the ease of 
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SThe Wamtead Local Board of Health ▼. 13 C. J5., K. S. 470 • 

-32 JS. (JI/1 C) 135} W^illesi J,, is reported to have said that the 
case of JBamford v. Turnley differs from Hole v. Barlow in this 
respect onlyi that it decides that it is not in every case to be left 
to the jury to say whether the act complained of was^ under the 
circumstances^ done in a reasonable place, and was a reasonable use 
of the land of the person who did it. It would seem therefore that 
where the presidini? judg^e is of opinion that enough is proved to show 
a nuisance to the plaintiff^, the case is removed from the consideration 
of the jury. 

For sucn things as merely abridge the pleasure of the plaintiff in 
the enjoyment of his property, as shutting out the prospect from his 
windows, an action wul not lie ; AldretTs case^ 0 Cr/. Bep. 38 h. 

The nuisance occasioned by the defendant A This action may be 
brought either against the person who originally occasioned the nui- 
sance, or against his alienee who permits it to be continued ; but a 
request to the alienee to remove or abate the nuisance must be proved ; 
Penruddock^s case^ 5 Co. Rep. 101 a. The defendants, in the execu- 
tion of a contract with the Lords of the Admiralty for the 'erection 
of docks, sunk piles in the channel of P. harbour. After the com- 
pletion of tho works they sold the piles (which wore then so far 
visible as not to bo dangerous) to J., who agreed to remove them 
within a certain time. J. afterwards ciit the piles off on a level with 
the bed of the channel, and the plaintiff’s ship struck against them, 
and was inj ured. It was held that the defendants wore not liable ; 
Bartlett v. Maker ^ 34 i. J. ( Ex.) 8. Where a notice to remove the 
nuisance had been served upon tho predecessor of tho defendant, 
Abbot, C. J., ruled that, being delivered on tho premises to the occu- 
pier for tho time being, it bound a subsequent occupier ; Salmon Vk 
Bensley^ Tty. M. 189. 

Where a contractor, employed to do a lawful act, causes a nuisance 
in the course of his work, the contractor alone, and not the employer, 
is responsible. In Gray v. Pullen y 32 L. J. (Q. B.) 169 ; wnere 
the defendant, in accordance with the Metropolis Local Management 
Act, had employed II. to carry a drain across tho footway of the pub- 
lic road, and the soil was so carelessly replaced that it subsided, 
leaving a trench into which tho plaintiff fell and was injured, it was 
held that the action should have been brought against H., and that 
the defendant was not liable. This decision was reversed in error, 
upon the construction of the statute. Where the nuisance directly 
results from the thing contracted to bo done, the employer is liable. 
The defendants, a company without special powers for that pu]nK>se, 
directed W. to open trenches in the streets of Sheffield, and the 
servants of W., whilst engaged in the task, left a heap of stones 
on the footway over which the plaintiff fell, the defendant was held 
to be liable, as what he had ordered to be done was a public nuisance ; 
EUxs V. The Sheffield Gas Consumers^ Companyy 2 h. ^ B* 767 ; 23 
i. J. (Q. i?.) 42. In Holey. The Siitimflfourne Railway Co.f 0 ZT. 4^ AT, 
488; 30 X. L (Ex.) 81, the defendants being authorised by aot of par» 
liament to make an opening bridge over a navigable river, employed ft 
contractor to construot it : held, that they were liable for damage 
caused by the defect of the brii^e. The statute had charged theift 
with a duty and they could not excuse themselves by throwing tha 
blame on their contractor ; see also Peachey v. Rowland^ 13 C J9. 182; 
Scott v. Manchesiery Mayor of 1 H. ^ A. 60 (Ex, Ch.) % H, ^ Jf* 

X 
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204 ; 26 X« 406 ; Sadler y. Ilenlock, 4t ^ JB* 570 ; 24 L, 

:J. (Q* X.) 138 ; Sutler v. Hunter, 7 //. 4* 826; 31 X. X (-Er,) 

214 * 

AUhongli tho owner of land after letting it is not liable for 
nuisanco erected by tho tenant, yet if he lets or re-lets the land 
mth a nuisanoe upon it, or retains control over the repairs, he is 
JUabls notwithstanding the tenancy.' Where damage arose from the 
Aon^TCPair of a trap-door over a cellar, and it was shown to be the 
dufcjr 01 the lessor to repair, as between him and the lessee, he was 
held to bo rightly sned ; Payne v. Rogers^ 2 IP RlacJc, 350. In 
MoBCwell V. Prior, 2 Salk. 4f>0, the lessor was held liable for the 
eontinuanco of a wall upon land which he had leased, because the 
wall existed at the time of the demise. In Rich v. Rasterfeld, 4 C\ 
jp. 783, in an action against the owner of premises for a nuisance 
arising from smoke issuing out of a chimney which he had erected, 
the court decided in favour of the defendant, as the chimney was not 
in itself a nuisance, but only the user of it in such a way as to cause 
smoke to issue. In lodd v. Flight, 9 C. IL, N. S. 377 ; 30 i. J, 
(C. P.J 21 ; tho owner of a stack of clnmneys having demised them 
while in a ruinous condition, w^as held liable to an action at the suit 


of a person upon whoso house they fell. And in Gundy v. Jabber, 
33 X. J. (Q. R.) 151, 'where an area-grating had fallen into a dan- 
gerous condition during a yearly tenauoy, the reversioner was made 
responsible for damage caused by it, as he might have determined 
tho tenancy before tho mischief had happened. 

Trustees or oommissionors, acting for public purposes without salary 
or reward, aro exempt from some ot tlio responsibility which is 
incurred by private individuals. Where the vestry of a parish, to 
whoi5 the powers of surveyor of highways wore given by the Metro- 

S oil tan Local Management Act, ordered certain paving work to bo 
one, and tho plaintiff was injured by a careless arrangement of tho 
paving-stones, it was held that ho could recover no damages from tho 
vest^ ; Holiday v. St. Leonard, 11 C. IL, N. S, 192; 30 X. X. 
( C. Jr.) 361 ; see Duncan v. Findlatcr, 6 Cl, iS* F, 894 ; Hall v. Smith, 
2 Sing, 158 ; lioulton v. Vrowther, 2 S, ^ C, 703; Coe v. Wise, 33 

X. X. {Q. li.) 281. 

But they have been held liablo where their nets were of an arbi- 
trary and empressivo character ; Leader v. 3Zoxton, 3 Wils, 461 ; 
Soulion v. Crwoiher, citeil supra, fck) also* where an injury arises 
from the neglect or careless discharge by the trustees of the duties 
personally imposed upon them ; Whitenouse v. Feliowes, 10 C, S., 
S, 765 ; Oterley v. 'Phe Ryde Commissioners^ 33 X. X. ^Q. S.) 
296 ; and where they have personally interfered in the carrying out 
of works authorised by the legislature ; Alston v. Scales, 9 Sing* 3 ; 
J%e Company of Proprietors of the Southampton and Itchin Floating 
Bridge v. ITie Local Board of Health of Southampton, ^ B, 801 ; 


Mocution of whioh those whom they employed were guilty of negU 
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MUrq^itan Board of Works* 13 C. B., N, S, 768 ; 33 X. J,, C* P. 
(JEhfC. C9k,) 283. Trustees of docks receiviitg tolls from yessde who 
used tbeas were bdd lieble for damage caused by tbeir kee^g a 
desk open when they were aware of its dangerous condition ; Gfwba t. 
Sth, TnutMt lAverpwA Bocks, 3 JET. ^ N. 164 ; 27 X. J, {JBx.) 
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321. And where they had the means of knowing of its dangerdlis 
condition ; Penhaliow The Jfer»ey Doeks^ 7 IL ^ N. 329 5 30 A, 
{Ex.) 329 ; see Euck v. Williams, 3 H 308 ; 27 i. J. {&.) 857. 
But where the injury to the plalntitf arose from long detention in a 
canal by reason of the fall of a look from want of repair^ the conii* 
missioners not being liable to repair, but having power to enforoe 
repair by others, it was held that the eommissioners were not liable^ 
tho cause of damage being too remote ; Walker t* Ooe, 4 E* 
350 ; 28 Z. J. (Ex.) 184. 

Eamaf/es,")^ Where the injury is by palling down a house in the 
{^Bscbsiou 01 the plaintiff’s tenant, the measure of damage is the 
diminution in the saleable value of tho premises in oonsequenoe of 
the act done ; IIo»kintj v. Phillips, 3 Ex, 168. But where tho 
nuisance is a continuing one, so that successive actions may be 
brought, tho measure of damages is tho amount of injury sustained 
up to the timo w'hcn tho action is brought, and the jury may, upon a 
further action, give substantial damages ; E^icklm v. TFtmams, 10 
Ex. 259; Eattishill y. Heed, 18 C. B. 69G. 


Defence. 

The new rules Tlil. T. 1853, rule 10, provide that the plea of Not 
guilty ” shall operate as a denial only of the breach of duty or 
wrongful act aDeged to have been committed, and not of the mots 
stated in the inducement ; and no other defence shall bc admitted 
under it. All other nleas in denial shall take issue on some parti* 
cular fact alleged, ana all matters in confession and avoidance sbidl 
be pleaded specially, as in actions on contract. Thus, in an aotion 
for a nuisance to the oocupatiou of a house by carrying on an 
offensive trade, tho pica of Not guilty denies only that defendant 
carried on tho trade so as to bo a nuisance, and not the plaintiff^a 
occupation. 

In an action for continuing a nuisance before erected by the 
plea of Not guilty ” only puts in issue the oontinoanoe by the 
defendant, and not tho erection by II. Orenfell r. E^come, 7 
Q. B. 661. 

It is no defence that the nuisance was carried on for ten years £or 
for any number of years less than twenty] before the plaintiff wna 
possessed of his house ; Elliotson v. Feetham, 2 N. C. 134 ; aaA 
see Bliss V. Hall, 4 N. C. 183. Nor is it any defence that nidiiSi 
complained of by the plaintiff, were not greater than were neeessiijr 
and unavoidable in the defendant’s business ; EUioison v. Feetikamf 
suj^a. 

Where the nuisance is by a single act, as by letting water n 
mine through a hole made by the defendant, accord and 
or recovery in a former action, is a bar, for only one action Ue% SMrih 
withstanding the oocurrenoe of subsequent consequential 
Clegg v. Dearden, 12 Q. B. 676. 8o where the act is the ttndciMw>*" 
ing of a house ; NkkUn ▼. WUtiams, 10 JBx. 2W, cHed 
But where there has been not only a fredh damage tat a 
of the wrongful act which caused it, there is a new cauae cfaMiEl 
Whilskouse T. FeUawts, 10 C. 2f. 8. 766; 30 X. 

StaiaU of LimUaiicns.^ In actiona on the cate inlililsk^ 
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pt^tno Mtion it the consequential ciama^^e, the time of limitation 
Bs|^s Ut tun from the ocrurnn* of the onnsc quentiil damage, 
JMorto Y. JRead, 16 Bast, 215 , {Milton \ lioddinqton, Ity Mood. 
tBt ; MoWoU r. Young^ 6 It. ^ C 26S \\ htrt a statute required an 

ilHM to hm brought within six months alter the matter or act done^ 
^e caused by sinking a sewer whertb^ the walls of 

l^ailltiirs house cracked, it nns hr Id that the action must be 
gift within SIX months from the time < f the nails craoUing Iloyd 
njprhey* 6 Bing 4S*>, Woidinoith \ llarUy^ 1 B Ad 191. 
Whele pniliittfirs house uas injured b} Iht sinking of the subsoil 
SIX Tears, in consequence of th w rking ot an adjacent mine 
^ • n^ghbo nr more than six sc irs I f n llio stituto nas held no 
bar* Bonomx v. Backhouse, \} II L ( <f« jOi 


ACTION foK M (il K.I Nf 1 

The following are some of the nust cornmen cvuscs of u ion 

iiicladed under this he id 


jS’egligrnt Dm tug of ( arnaja 


An allegation that the defendant s> mgligcntlv dro\e v^c , is 
anpported by evidence that his s<r\anl wai the »lri>ti Ihtul t \ 
JFVwinonti 6 T. B 659. lUita mast* i is not insucnbb f<»r tlu wilful 
and maUeiqus act of hia acr> ant If If ///i/s \ ( t td t 1 I (f**t, 10b 
where the defend an Cs HI r\ ant wanton!} , ind not for thi pur- 
poaa of executing his master’s orders, btnkcs the plaint ilCs horse s 
ay i thereby proauccs the aacidiut. tin luasUr is not liable but 
vniefa the servant m the course of his cmplo\nunt, and in order to 
nextarieate himself from a dilluult^, s> htnkes them, although inju- 
d^Okmalyi his master is liable, < toft y. -I/mow, 4 It ^ A 590, 
In ]2Vill|M<S y. I9le Xowc/o<i {f*mral (hunthu% iotupany, 1 11 cS f’ 
M6y As error, 32 X. J {Ex ) Tt, the dcfmclants were held liable foi 
tilt act of their driver, who pulled his horses across the road in front 
of tbeidaitttirs omnibus, and so overturned it, although the act of 
(hd flWtor Waa contrary to the regulations of the company. And see 
^jBKhafawoOfl ▼. Seymour, 7 II ^ N 155 dO L J {Ex ) 327 
WIMO A* oontracted with the poatmastcr-gcneral for mail coaches, 
ipd aontraoted’ to supply horses and drivers, and hired the plaintiff 
wdtihra^a of them, wno met with an accident occasioned hr a defect 
adjtWii it was held that h^ could not sue A , IVintet^Uom v 
iV^plUL 10 Sf. ^ W* 109 , and probabl} no one was Itgaily liable in 
for the postmaster-general could not be su^. It seems 
in auch c^e as the above is open under the plea 

weM jointlj interested in the profits of a common 
b]r a>'j^eaia agreement between themselves, each 
I ttaiMgeawa^^ the waggon with the driver and horses 
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for a specified distance, it was held by Gibbs, C. J*, that tiiey watau 
iiotwithstaDdiu|<: this private aj^reement, jointly respomiibla tothm 
persons for tlio negligence their drivers throughout the whole die^ 
tance ; and that an avt rinent that tlie negligence waa oooasioned 
the driver of A. (against whom alone the aolion was brought), wee 
6up{)orted by prool that the dtiver was actually employed bv B. ia 
conducting the waggon for his own stages; X 

Stark, 272; J^romont v. ioupland, 2 JBinff, 170, Wlwre a stable* 
Ketper let )ior>eH to a person to draw his carriage, and the horse# 
were driven hy the servant of the stable-keeper, Loi^ Elleuborough 
vvub oi opinion that the latter was liable for auv accidents ocoasioued 
hy the posl-hoy’a luiscoiniuet on the road ; l)ean v. Sranthutai^^ 
a JH^p, 3o ; SaatNu/i v. Il'ra;kf, a/>. 2G.'l ; JIotfpfUoti*s ease, oited 6 
Ji, C', 5.70. And sec a like dteisiou where the owner of a boat and 
crow wiishtld liable tor careks'^uebs of the crew, though they had be#a 
hired for the day by a f< rrv iiian, to whom plaintiff had paid tlio 
fare ; JJuft/atl 'J)/rery JJ. Ji. 7v. 891) ; 28 L, J, (Q. iif,) 62» And 
vvlieie the owner ut a ciiinage hiied tif a Ktablo*koopec a pair of 
liorses to draw it for the tla\ , and the owner of the horsey plo* 
vicled a driver, v\lio rtecivttl no wagts but a grat iity from the owner 
ot tlic carnage, and v\as ginlly ol lugligeiit driving, it was iield 
l>\ Abbott, <'. J., and Liltiidale, J. (HavUy and Ilolroyd, JJ«, 
dihs* niii ihal tin* owiar ol the carriapo >\as not liable to 

be sued lur sucli ntglig<nee; Lauyhvr v. Pointer^ G JL 1 

and the opinion ui Abbott, .1., mid Idtllcdule, J., was adopted 
and euiitiniRd k\ the (\.urt ot lk\ohe<pur lu (iuannan w BurneU^ 6 
M, n\ 199, Aor dots it make any dill» rciioe that the drived Wiui 
providid, <IuKii}g the dine, with liv«ry In longing to the owner of thw 
iUiriagt, and thiit the aeeident happeind by the driver leaving the 
carnage while r<. turning the hv^r} , //>«/. Where the defendant^ the 
owui r of the cun luge, sat on the box, and did not interpose to pcaveut 
the postilions from lurcing their wa} among other carriages, whereby 
the injury as done, and lie afUTwards used expressions admitUl]k( 
his n hpiuisibiiity, this was lu Id to he whIcuw of a joint act of trespaes 
by the delendaiit and po^tillons ; M^JLnxujhlin v. Pryor ^ 4 4r 
48. And where a servant ube» his own horscB and ^g on his master^s 
business and with his knowledge, the master is liable, though the 
servant may, on the same oecaMoii, do bfusincbs of his owu ; JraMtfl 
V. llea^ 2 i\ //., K, S\ GOO. in an action for damage done to the 
plaintiff’s cabriolet from the negligence with which the defendant^# 
cart was driven, the defendant was held liable, although it appeared 
that the defendant's servant was not driving at the time of tM 
accident, but had ontrubted the reins to a stranger who was Hdiu 
with him and was not in the service of the defenunt; JEfoailk^ 
Mister^ 1 C\ tjr P. GO. In an action against the propnetofsof a html*!) 
coach, where it appeared that one of the defendants waa driving wp^ 
the accident happened, the jury having found that it haf|MH 
through his negligent driving, it was held that tba plaiafitf "Ay 
maintain case against all the proprietors, though be nrigllb^JWI^ 
sued the one who drove in tresfnm; MoreUm v« J|> 

C, 22a. In this and other like eases the fonn 'wf 
much discussed before the Common Law Froeednre Aa^ 

Gordon v. RoU^ 4 JSr. 365; Sharrod v* JUmdm 
WeUern Railway Jd^ 560, de. : bat that net }um$ 
made the distinction between the two |bcgia of ease wd , 

little praetical importanee, . 
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In order to proTC the ownership of a sta^e-coaoh, it will be sufh- 
oient to produce a certified copy of the licence, which names the 
proprietora and other particulars, and is ma<ie evidence of the contents 
Djr 6 4^ 6 Viet, c. 79, «• 10, on proof of the handwritings of the Com- 
imssioner of Stamps or other ofhoer authorised to sign it, without 
proving that he is, in fact, a Commissioner or authorised officer ; and 
it seems that since 6 d: 0 Viet. c. 1 Cl, s. 1, it will be unnecessary to 
prove the handwriting; ante^ p. TO. 

JSmdcnce of negligence, '\ In the case of an accident on a railway by 
running off the line, negligence neecl not ho proved with the same 
strictness as in the case of carriages drawn by horses; Carpue v. 
London and Brighton linilway f’o., .3 Q. //. 717. In Hums v. 27ie 
Vorh and Brandon Hail way 0>., Ill Ii\ (/. L, 21, 513, where an 
accident had happened, owing to the breaking of n crank pin, it was 
held that the railway company <iid not exonerate themselves by 
showing that they had duly and properly examined the pin, and had 
not at any time before the fracture any notice of the defect in the pin, 
as this was consistent with nc^gligence in purchasing and procuring 
it. In 'I'he Great Western linilway Company of Canada v. Braid ^ 
1 /\ C. fA, N, S, 103, where an einhankment over which a 

railway was carried had given way, in con8e<iuence of a fall of rain 
of unusual severity, the company w*ere held resjjonsible, as they 
ought to have esnstruoted their works in such a manner as to be 
capable of resisting all the violence of weather wdiieh in the climate 
of Canada might bo expected, though perhaps rarely, to occur. 
Where a railway was injured by an extraordinary tlootf, the state of 
the road being such that it was secure against ordinary Hoods, the 
company wore hold not liable for injury to a passenger from tnis- 

S laooment of the rails; Withers v. The North Kent Bailway Co,^ 
7 //. J* {BxJ) 417. Negligence is disproved by showing another 
auffioiont cause, as a stone wilfully put on the rail by a stranger ; 
IaUcH V. jRiiwiiier li, W^ Co,^ 27 155, So if the accident is 

oonaistent with duo care, as where the carriage runs of! the rail for some 
unexplained cause, this is not primu facie ovidenco of negligence ; 
Bird Y. Great Nortlwrti It, 117 fV>., 28 2,, (7’7r.J3, 8o a collision 

botween trains of the same company is primu facte evidence of their 
negligence; Skinner v. London iy Brighton Jiailway Co,^ 5 Kjt, 
787. And a passenger may bo allegeil tr> bo carried by the com- 
pauv, though he in fact bought his ticket of a society which had 
imeoidiy hired the train of the company and sold the tickets; Ib, 
Where the ooliision is between two trains or carriages under indc- 
peudsnt control, as where difteront companies use the same line, the 
ease would eeem to fall within the ordinary rule, which requires 
speeidi proof of negligence of the party sued. Proof that a stage- 
eoaoh broke down raises a presumption that the accident arose either 
from the uuskilfhlness of the driver, or the insufficiency of the coach ; 
CKrufte V. Origge^ 2 Camp. 79 ; Curtis v. Drinkwater, 2 B. ^ Ad. 
169. And the owner is liable for the insuffioienoy of the coach, 
althougli tho defect be out or eight, and not diaoorerahle upon 
etdinary eouunination ; Sharp y. Orey, 9 Jimy. 457 ; see also Orote 
Cktmiar amd Holyhrod Railway Co., 2 E*. 251. Where a 
poach, wUob is OTorloaded, breaks down, the excess in the number 
•I paaasngon has been held to be eridenee that the aooident 
ifltooo tiroia ttis orerloading ; Israrl x. Clark, 4 E»p. 259. But 
OrhoN tho ii^uiy ia tho resiut of mere accident, no aetton lies : thus 
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where the coachman was driving in the middle of the road, and not 
on his own side, but there were no other coaches on the road, and tho 
horses took fright and overturned the coach, it was held to allbrd no 
evidence of negligence ; Aston v. Heaven^ 2 Nsp* 53d ; Wa^man 
V. Jtobtnsonf 1 Jiing* 213. Where the evidence given is equally 
consistent with there having been no negligence on the part of the 
defendant as with there having been negligence, tho judge is not 
warranted in leaving it to the jury to tind either alternative : there 
is no case. Foot passengers in crossing a highway are bound to take 
duo caution to avoid vehicles, and the drivers of vehicles are bound 
to take due caution ti» avoid fot»t passengers ; Cotfott v, 8 

(\ if., -.V. iS\ 50S ; 21) L, J* (C*. P.) 333. So where tho accident arises 
from foggy w^eather, or the removal of uecustomed landmarks ; Vrofie 
V. Waterhouse^ 3 if/Vi//. 319, 321. Where an injur}^ had been in- 
dieted by a horse upon which the defendant was riding, and there 
was no proof that lie omitted to do anything in his power to prevent 
the accident, the plaintilf was nonsuited; Jlamnutck v. 11 

i\ It.f N. S. 588 ; 31 L. J. {C. P,) 129. In IPordsworth v. HV////!#, 
5 ii’jf/>. 273, the rule with regard to keeping the road is said to be, 
that if a carriage, coming in any direction, leaves sullioieni room for 
any other carriage, horse, or ]iassenger on its side of tho way, it is 
enough; and in Wat/dc v. CVir/*, 2 />. iS* -58, the court said that 
tho ‘‘law of the road,*' w'as not to l>c considerod os inflo.vililo ; since, 
in crowded streets, situations and circumstances might frequently 
arise where a deviation from what is called the law of the roid would 
not only be Justitiable but absolut+dy necc'ssary. Whore t)»c defendant 
was driving on the wrong side of tlie roml, which was of considerable 
breadth, and the plaintitf's servant, who was on horselmek, without 
any reason crossed over to the side on which the defendant waa 
driving, and, on endeavouring to pass, his horse was killed, Lord 
Kenyon held that it was putting himself voluntarily into danger, and 
that the injury >vtt» of his own seeking ; but the jury found a verdict 
for the plaintiff, which the Court of King’s Hench refused to disturb; 
Vrudrn v. Pr?dha?nj 2 Psp. r>H5. And although a iM*rson is not 
bound to coniine himself to his jiroper side of tho road, yet if ho 
does not, he is bound to use a greater degree of caution than if he 
kept tho proper side ; Pluckwtdl v. Wilson^ 5 C'. P, 375. And, 
generally, disobedience to the rule is evidence against tho driver 
as between the two carriages ; but in the case of an injury to a person 
crossing on foot, it is not evidence against the driver ; Lloyd v« 
Oglehg, 5 C. B., N. S. 667* 

In order to subject the master to damages, it must appear that 
there has been somethiDg to blame on tho part of his servant ; and 
he is blameable if he has not exercised the best and soundest judg<- 
ment on the subject; f>er Jjord Kilenborough, C. J., Jackson r* 
Tolletif 2 Stark. 39. The coachman must have competent skill, and 
must use that skill with diligence ; he must be well acquainted with 
the road on which he undersea to drive ; he must be provided with 
eteady horses ; a coach aOd harness of sufficient stren^b and nroperly 
made, and also with lights by night; />er Ilcst, C. J., CrofU t* 
Waterhouse^ 3 Bing, 321* If the driver may adopt either two 
courses, one of which is safe and the other hazardous, and he eleote 
the latter, be is responsible for the mischief which ensues ; Mayhem 
Y* Boyce ^ 1 Stark, 423. If the driver of a stage-coach negleote to 
inform an outside passenger of his danger where the way paiaea 
through a low archway, the owner of tlie coach is liable 1m tile 
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Dudley x. Smith, I Camp. 167. A passenger beinp, m 
oansequenoe of the negligence of the defendant, placed in a sitoa* 
lion which obliges him to adopt the alternative of leaping from 
the 'OOach or remaining at certain peril, leaps and is hurt ; the 
defendant is liable, if it appears that the leaping was, on the whole,, 
a x^rudent precaution for the pur|>ose of self-preservation ; Jones v* 
Boyce, 1 Stark. 493. 

Where the plaintilF rests his case on the presumption of negligence 
arising from the fact of iho e mch breaking down, the defendant may 
ahow that the roach was examined a few days before the accident, 
and no flaw discovered ; and that the coachman, a skilful driver, was 
driving in the usual track and at a moderate pace, though this, of 
course, U not conclusive evidence ; Christie v. Origtjs, 2 Camp. 81. 
Or ho may, in this form of action, show that the immediate and 
proximate cause of the injury was the unskilfulness or negligence of 
the plaintifl*; /Vonvr v. Adnm^ 2 Tiiuut. 31 o ; IVilliums v. Ilollund, 
10 112; Vennall v. Carntr, 1 t\ M. 21. And this is 

evidence on not giiilty; l)tihin v. Itnpfrny H C. //. 92 ; liridge v. 
Orand Junction Jxniltrttg 3 M, U\ 214. In the last case, 
Purko, Ik, states th« rnle to he thut, although there may have been 
nogligfmco on the part of the plaint if!', yet unless he might, hy the 
excretso of ordinary care, hav«* avoided the consetjuences of the 
defendant’s negligence, he is entith-d to recover : If hy ordinary care 
he might have avoiiled tliis, lie is the author of his t>wn wrong ; an<l 
this is the only way in which the rule ns to the extuvisr of ordinary 
care is appHeahlo to ijuestions of tliis kind. The same W'as held 
in J [olden V. Jdvt rpttol f»V/.s (V>., 3 7/. 1, See also Clnynrds 

Ihihick, 12 (1. B, 439, AudSiegligence and want of care on the 
part of the person who drives the (Mrriage or conducts the vessel in 
which the is, i» tspiivahiit in this respect to the* plaiiitifT’s 

own negligence*, although the carriage nr vessel is a public one ; 27*«- 
rouyhgood v, Itryau, and (^ittlin v. JUUh, 8 C. B. llo, 123. See, 
however, the coiunH*iitB on this deoi^ion in Tnff'y. JCarmnn, 2 C. B., 
N S. 740, 7i>0. In such a ease the plaint ill’s reined v is against his 
own driver or conductor, lint misouiuiuct on the plaint itl’s part, or 
on that of his driver, will not neecssurily deprive him of his remedy. 
Thut, if ho drives furiously, yet if the jury find that the collision 
was owing to the dofeudanrs default, the plaintiff ought to recover, 
although, if ho had been driving slowly, the effect of the collision 
might nave been avoided ; Bighy v, Ilavitt, *5 Ex. 240. Where the 
plaintifi" had improperly loft an ass on the high road, and the defen-^ 
uant, by negligcaitly driving too fast, ran over and killed it, he was 
held liable to the owner of the ass; Davies v. Mann, 10 M. n\ 
646. 

A doubt has boon expressed whether the negligenco of the 
plaintiff be a defence except where the action is founded in tort, 
and not on contract. St*t* Martin v. Great Northern Batltcay 
Cb*, 16 C. B* 179; and Webb v. JPage, 6 M. ^ G. 196, cited anfe, 
p« 376* 

Contributory negligence will deprive an infant of its right of 
action. In AhboH v. Macfe, 2 //. 4* C. 744 ; :13 L. J. {Ex.) 177, 
the defendants had placed the wooden lid of a crilar against tho wall 
of a public street. The dross of one of the plaintiffs, who were 
children, caught the lid, with whioh one of them was playing, when 
it fell down and ii^nred them. It was held that the defendants were 
not liable for the iiyury to the child playing with the lid, and their 
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liability for the injury to tho other depended upon whether the ^il« 
dren were playinn^ toi^ether as joint actors. 

In V. iV"or//4-ii<i«fer« Railway fh., 27 X. X. (Q, ^,) 417 ; 

in error, 28 L. J. ((i. i/,) 2oS; li. Ijr E. 719, a woman with a 
child live years old in her care, after taking tickets for herself and 
child, crossed the rail when a train was in sight, whercbj* she was 
killed and the child hurt. The jury found that thero was negligence 
of the eompany*s servants and also negligence of tho deoeased* It 
was htdd that the child was so ideutidod with the deceased that it 
Could not rcoover compensation. 

The obligation of railway companies to carry mails and po8t*offioe 
servants, in charge ot them, is founded oustututoand not on contract, 
though the terms are settled by contract between tho nostma'ter- 
generul and the companies ; and they arc bound to carry tne servants 
safely, and if uii injury happens to one by uegligciico of the company, 
the servant ma^’^uo them ; and if the accident happens by the plain- 
tilPs negligence, it is a defence; Collett v. London and North* Jrestcrfi 
Railway Co., IG Q. JL 1)8*1. 

Where tho declaration alleges, by way of inducement, that tho 
defendant w*.ts possessed of a carriage, and then states the negligent 
driving, &o , the plea of not guilty does iitjt pul iu issue the property' 
of tho carriage; and whellur it would have done so, even iC 

tho plaintiif hud omitted the iuduceineiit, and only stated the driving 
of the “defendant’s carriage r” Taverner v. Little^ 6 N C. 678; 
Jlart V. Crowley ^ 12 AfL E, 378. 

As to the effect of payment of money into court on a declaration for 
iiegiigeiit driving, see I^errin v. Miaimouthtthirc Railway Co,^ 11 C.2^« 
SGI. 

Tho obligations of carriers of goods or passengers, as founded on. 
contract, have been already considered under a funner head. 


Ncyliycnt Xavhjation af Ships, 

Ma! ly cases have been decided on collision of ships both in tha^ 
Admiralty Court and courts of common law, and several acts for 
regulating the iia\ ignition of British shipping have from time to 
time been passed. Most of these last, if not all, are now repealed bj 
17 & 18 Viet. c. 120 ; and provisions similar to, or slightly varying 
from, those of preceding statutes arc contained in the Merchant 
Shipping Act, 1804, 17 & IS Viet. c. 104, and 26 & 26 Viot» 
c. 63. 

Part IV, of 17 & 18 Viet, c. 101, (in which arc incorporated ih# 
regulations contained in 26 Sc 2G Viet. c. 63, Table C.,) provides for 
safety and prevention of accidents, and applies to all British ships 
and to foreign sUam ships carrying passengers between places in tho 
United Kingdom ; and the word “ship” meaning all vimscls not pro* 
pelled by Oars, 

By 26 & 26 Viet. c. 63, s. 27, the regulations contained in Table C. 
are binding u^Kin all owners and masters of ships. By s. 28, in case 
of damage arising from the non- observance uf any of those reguUs*** 
lions, such damage sf>all be deemed to have been occasioned by the 
wilful default ot the p<.'rson iu charge of the deck of the ship at the 
time, unless it is shown to the satisfaction of the Court that the oir*» 
cumstances of the case made a de|mrture from the regulatioii necea* 

X S 
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•ary. Br s. 29, if in any case of collision it appears to the Court 
that such collision was occasioned by the non-observance of any 
regnlation made by or in pursuance of the Act, the ship infrictgiug 
the regulation shall be deemed to be in fault unless it is shown to the 
aatiafaction of the Court that the circumstances of the case made a 
denture from the reflation necessary. 

The regulations in Table C. are. numerous, and relate to different 
coloured lights which different vessels are directed to carry in all 
weathers, to fog signals, and sailing and steering rules. Power is given 
to the Crown, on the joint recommendation of the Admiralty and the 
Board of Trade, by Order in Counoil, to annul or modify these regu- 
lations, and to substitute new ones in their place. By ss. ;i1, 32, in 
the case of any harbour, river, or other inland navigation, local rules 
eoneeming lights, signals, ond the steps for avoiding collision, are 
allowed, and are to have the same effect as the regulations in fable 
C, By s, 33, in <rases of collision, the person in charge of each ship 
is to render to the other such assistance as may bo practicable and 
neoessary ; and if ho, without excuse, fails to do so, the collision, in 
the absence of proof to the cuiitrary, shall be deemed to have been 
eausod by his fault. 

By 17 & 18 Viet. o. 101, a, 507, and following sections, where loss 
of hfe or personal ityurg has hap|>encd by reason of any wrongful 
act, neglect, or default, an inquiry may bo instituted by the Board 
of Trade and a jury, and no person shalfho entitled to bring an action 
ogaitiMt the shipowner until tlve completion of the inquiry, or until the 
refusal of the Board to institute one ; and if the Board does not 
institute an inquiry for one month after .service of notice on the 
Board of the party*s desire to bring un action, this slmll be deemed 
a refusal. 

By 17 & 18 Viot. c. 101, s. 503 (which applies to the whole of the 
Queen’s dominions), tlio liability of “ sea-going ships i-s limited, so 
fur us relates to loss of or damage to goods, m the manner already 
s{>ecitled, iinfe, p. 250. »Soo also sections 506 and 516, already noticed, 
om/s, p. 251, IIS to the valuation of freight, the liability of the owner 
for distinct losses or injuries, and the reserved liability of a master 
or seaman, as snob, though ho inuy also bo an owner. By 25 & 26 
Viet. 0. 63, ». 5-1, where loss of life or personal injury is caused to 
any person, or damage to any merchandise on board any ship, 
British or foreif^n, or whore, from the improper navigution of such 
•hip, the same injury or damage is caused to any otn^r vessel, the 
owner^ where those events occur without his actual lault or privity, 
is not to be liable in damages, where there is loss of life, to an 
aggregate amount e.\ceediitg 15/. for each ton of the ship’s ton- 
nage, or 8/» per ton where there is ilamago to ships, goods, or mer- 
chandise. 

The common law liability of the master, as such, for the negligence 
of himself or his orew, is unafftcted by the above provisions, except 
in case of the oompulsory employment of a pilot. See anfe, p. 261 ; 
Story on Agency^ ss. 315, 317. 

The following reported eases were decided before the above acts, 
and are foundea on the common law 

Where the plaintiff has, by his own cnlpable negltgenoe, substan- 
tially ooniributed to the aooident, he cannot recover ; Vennall v. 
Qearnor^ \ C. ^ M. 21 ; 4SWiairA v. Dobeon^ M. ^ O. 69. See the 
eases cited pp. 464-6. But though the plaiiftiff might have 
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avoided collision^ yet he may rcoover, if, under the circumatanoeSi 
the plaintiff had a right to presume that the defendant would have 
given way, and so prevented the accident; VtnnaU v. Qarncr^ 
cupra. The question is^ whether the accident is entirely owing to 
defendant’s negligence, or whether the plaintiff has not so far con* 
tributed to the accident by his own negligence or want of common 
care, that but for such negligence or carelessness the accident could 
not have happened; Tuff v. If tfriMu/i, 2 i\ N. 6\ 7-10; affirm^ 
in error, 5 C, If., JVL & 573; 27 L. J, (6\ P.) 222. See also 
Cfuidtcick V. Dublin Packet Cb., ^ Ad. jG. 771. It is no defence 
that the vesstd of the defendant became unmanageable by reason 
of a previous accident occasiemed in it by the neglect of his crew ; 
Seecomhe v. Wood^ 2 Mood. Poh. 2U0, The rule, that if the 
plaintiff oontributes to the accident ho caunot recover, will not 
extend to relievo the defendant from liability merely because the 
plaintiff might have avoided it by certain precautions. Thus, 
where the plaintiit', in a steamboat, wms injured by the fall of 
an anchor on it, caused by coUisiou with another boat, it is no 
defence that the anchor may liavo been improi^^rly stowed in the 
steamboat, or that the plaintiff was standing on a ])nrt of tho deck 
where he ought not ^ to be; Greenland v. Chaplin^ 5 iir. 243. 
Tho defendant in such cases is not entitled to oxuect that the plain- 
tiff shall bo constantly on his guard against tne eonsequences of 
another person’s misconduct. The master is not liable for the wilfil 
act of the crew, though he was on board at the time; Powcher v. 
Xoid$trom^ 1 2\iunt. 56H, Where a .ship is accidentally sunk in a 
public navigable river, there is no common law obligation of the 
owner to mark the upot wdth a btiov or otherwise, so as to prevent 
damage to other ships ; Jirowny. o C. B. 50U. As to injury 

to submarine eabb'S, see The ^Submarine Telegraph Co. v. Dickson^ 
15 C. n., X. S. 759; 33 L. J. (t\ 7^) 139. 

The Merchant IShipping Acts, and regulations of the Admiralty 
made tliereon, have not nlUrcd the law as above stated ; therefore, 
where the plaintiff’s vessel shows no lights, as required by the regu** 
lations, and a collision takes place, which is occasioned by the mere 
negligence of the defendant, and not by the absence of lijjhts, the 
plaintiff may recover ; but not if the want of them contributed to 
tho accident ; Morrinon v. Steam Xarigation Co.^ 8 J2x. 733. See 
also Same v. Sanie^ 13 C, If. 581. In a suit by a collier against 
a steamer for injury by ooIJision, it was proved that the collier 
showed a light ior a short time, but not lung enough to be seen 
in time to prevent tho accident. Held, that it should be shown for a 
reasonable time, otherwise the regulations were not duly observed ; 
and if this directly contributed t * the accident, the owner of tha 
collier could not recover ; and Ibis was a defence both under the 
statute and at common law under Not guilty ; Dowell v. Ocntrul 
Steam Navigation Co.^ 5 E. IL 195. It would seem that no action 
lies against the owner of a transport in the employment of the Crown 
for a collmon happening in the execution of the orders of an officer 
of the rOTal navy in command of the ship ; Jlodgkineon v. Fernio^ 3 
C. J9., N\ 3. 189. 

A defendant in a collision case is not entitled to deduct from ttm 
damages money paid to the plaintiff by insurers for the IMMUS 
damage ; Yaicn v. WTiyte^ 4 N. C. 272. 
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Kcgliifent keeping of Ani/nais. 

Hie owner of an animal which is ordinarily vicious, as a lion or a 
bear^ ia liable concrally for its acts of ferocity ; but the owner of a 
domestie animal, as an ox or a dog, ;s only liable if he knows that 
the animal is accustomed to do mischief ; Ji. v. llngrjinB^ 2 JLd^ 
JRaym^ 15H3; if. N. P. ?<•; Jenkins v. Turner^ 1 Zd. Jiaym* 110, 
The rat of the action ia nut the negligent keeping, but the keeping 
with Knowledge of the miscliiev(»u» propensity ; Jackson v. Stuithsoti^ 
15 Jff, 4f- W, 503 ; Mag v. liurdett^ 1) Q, It. 101 ; Cox v. Burhidge^ 
13 C, 7/., N. S. 430 ; 32 Z, J. {i\ P.) HU. If the liciuus propensity of 
the animal be stated with particularity in the declaration, it seems that 
it must be proved as laid ; llartleg v. llallurelly 2 Stark. 214 ; 1 B. ijr 
Am 620. In an action for keeping a dug which bit the plaintiff. Lord 
£llenborotigh held it not to besuilicicnt to show that the dog was of a 
fieroo and savage disposition and usually tied up by the defendant, 
and that the defendant had promised to mal:e a pecuniary j^atisfaction 
to the plain till' ; Beck *1 198, Hut the form of the 

oonnt in this ease is nf>t stilted ; imd in the later case of Thomas v. 
Morgan^ 2 C., Mm iV 7^ I9<>, hucIi an offer to make satisfaction was 
held to bo evidence, thoiigli slight, of the defendunt's knowledge 
of the habits of the nniritaL See also 2 Stark. 21 I (a.). Where 
a dog has once bitten a man, and the owner, having notice thereof,, 
lets nim go about, or lie nt his door, an action will lie against 
him by a person who is bit, thougli it happened by his treading 
on the dog’s toes ; it was owing to the defendant not hanging 
the dog Smith v. Pelahj 2 Stra. 1204. This reason is not very 
satisfactory, fur any domestio animal might be expected to bite under 
provocation, nnd im this jniint the decision was (|\iestioned by Cress- 
well, J., in i'harlteood v, f/rci//, 3 K. 46. Where the defen- 
dant’s dog was rc/>or^w/ to be mini, and the defendant tied him up, but 
he broke loose and bit the plaintiil’s ehild, w'ho died in consequence, 
it was lield that the defendant was liable ; Jones v. Perry ^ 2 Plsp, 
482 , differently reported in Peake IJv. 292, 5th cd. Where the 
plaintiff* was itijun-il by a bull driven in a highw’ay, and there was 
evidence that the owner knew this bull would run at anything red, 
and the plaintiff wore a rc<l liandkercluef, this was held evidence 
that the owiut knew of the hull’s mischievous nature. In Cox v. 
Burbidge, 13 C\ //., .V. 430; 32Z. J. {C. P.) 80, a horse straying 

on the high road kicked a ehild. There was ng proof that the horse wua 
of a vicious tem[>er, or how ho came to get loose ; it w as held that the 
evidence was not sutlieient to support an action for the injury to tho 
obildt The court seemed to think that wdiether the horse strayed 
on to the road by reason of tho negligence of the owner or not 
was immaterial, l>eoause even supposing that there wns negligence 
dn this respect, the owner would only bo liable for the ordinary oon- 
seqnenoes of bis neglect, and that the horse kicking the child was not 
a consequenoe of that nature ; Mudson v. BobertSj 6 Bx. 697. 

If a dog, accustomed to bite, be let loose at night for the protection 
of tlie defendant’s yard, and the injury arise from the plaintiif incau- 
^nsly going into the yard after it has been shut up, no notion will 
He ; Brock v. Oopekindf 1 Bep. 203 ; Deane v. Clayton^ 1 B. Moo, 
325, 245.^ But though a person has a right to keep a tierce dog to 
protect his property, he must not place it in the o|>en approaches to 
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his house, so as to injure persona lawfully eoming to the house; p*r 
Tindal, C. J., Sarch v. Blackburn^ Mood. iSf M, 506; see also Blacknnm 
V. Simmons^ 3 C\ P. 138. The principle of these cases wos dis- 
cussed in Bird v. Holbrook^ 4 Bituf, 028, where it was held that the 
defendant, who, for the protection of his pro[>erty, had set a spring- 
gun without notice in a walled garden, ivus answerable in damai^es to 
a person who, having climbed over the wall in search of a stray fowl, 
was injured by the gun. But this ease has been doubted : see Jordin 
V. Crump^ 8 3/. I Barnes v. 7I7 /;y/, post^ p, 171 ; Bepy v. 

MiiUand llailtvay f’o., 1 7/. N. 773. In JStiies v. The iiteam 
Navigation Co.y 33 L. J. {Q. /?.) 310, where the plaintiff entered a 
stable yard belonging to the defendants to make inquiries from their 
servants about his luggage which was in the custody of the defen- 
dants, and w^as bitten by a dog chained up in a corner of the yard, it 
was held that there was evidence of negligence. In Line v. 'Taylor p 
3 p\ P. 731, the dog was allowed to be brought into Court and 
inspected by the jury, that thej* might judge of its disposition. 

Under the plea of Not guilty the defendant may dispute not only 
the biting, or other injury, but also the knowledge of the defendant; 
'Thomas v. Morgan y 2 C., M. P- Where the action is for 

knowingly keeping a ferocious animal, whereby, tVic., this plea denies 
both the lerocity and the knowledge of it ; b»it not any alleged neg- 
ligence ; for this is surplusage; Cards. Case, 5 C* B. 322. 


Xvgligcnt user of Land. 


It has been laid down in several cases that, apart from any quea- 
lion of iieglig< iioe, no one lias a right to deprive the soil of his neigh- 
bour, while in its original e<inciilion, of lateral siip|K>rt ; 
Minster/eyy 2 Boll. Al*ri(lg. 531 ; Wyatt v. Jlarrisony 3 B, <S(' Ad^ 
871 ; Hunt V. Veaki\ John. Tf>5. But where the idaiuliffbas placed 
a house or other additional weight upon his ground, he cannot inde- 
pendently^ of any oequired riglit insist ution its being supported bv 
the adjoining land of the defendant. In Wyatt v. llarrisoHy ubi 
sup.y the facts were taken to bo that the defendant, digging in hia 
own land near the foundation of a newly-built house of the jduintiffV 
caused it to fall, and that bevond this there W'as no proof of negli- 
gence: held, that the plaintiff' had no remedy; see Oaijfora 
NicholUy 9 Bx. 702 ; 'The Caledonian Hallway (^omjmny v. Sprotp 
2 Macq. 419, Bub the plaintiff may acquire a right to the support of 
the defendant's soil. This riglit may be proved by showing that tii» 
houses of the plaintiff and of the defendant w^ere originally built io 
as to depend upon one another, while the land where they stand was 
in the possession of the same owner ; Itiehanh v. Ilotey 9 Kx. 218^ 
Solomon V. 'The Vintners^ (hmpanyy 4 77. cj N. 586. Or by thelapao 
of time during which it has been enjoyed : Smith v. Martiny 2 
Saund, 400 ; Partridge v. Scotty 3 3/. 4* W. 220. But the defendant 
even where he is subject to no peculiar right acquired by the plain- 
tiff*, can neither dig in his own ground nor take down hts house in a 
negligent or careless manner. In Peyton v. The Mayor of Londony 9 
B. 4“ defen^nt in remoting 

bis house had neglected to shore up that of the defendant was no 
evidence of negligence. In Chadwick v. Trowery 0 N. C* 3, it was 
laid down that there was no obligation uiion the defendant under 
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fiimilar ciroum&tances to give notice to the plaintiff of what he was 
llbont to do. See 'Kcmiiston v. Butler^ 12 Ir, C. X. Bep, 516. In 
Dodd T. Holme^ 1 Ad^ E, 493, it was said that the question was, 
whether the dajoiage complained of was owing to the improper acts of 
the defendant, and that the jury, on inquiring into the ^leged 
neglect, should consider the state of the building before it was 
inured ; JValters v. Ifeil^ Mood, N, 365 ; Brown v. JFindsor^ 1 
d, ^ J, 20. Where mines arc held* by one | erson, and the soil lying 
OTer them by another, the owner of the surface, while it is in its 
natural state, has a right to have it supported from beneath. 

It was held, in Humphries v. Brogden^ 12 Q, B. 739, that when 
the surface and the underground minerals are vested in different 
owners, and nothing appears to show how they became separated, the 
superhoial owner is entitled to adequate underground support, and 
the mine owner must so work the mines as to sustain the surface in 
its natural state. In the very instructive judgment of the court in 
this cose, all the cases in the above text ore reviewed, and it is there 
laid down that the j^rimit facie right ot the owner of land to support 
from his next neighbour’s land, whether the support be lateral or 
underground, is of common right, and is not a mere easement to be 
gained only by lapse of time or by grant, reservation, or covenant, 
but is a rtbtraint on the enjoyment ot the adjacent property in accord- 
ance with the maxim, sio utere tiio ut alieuuin non hedos.” This 
ruling was upheld in tho Exchequer Chamber on error upon a judg- 
ment in tho (iueeu’s lleneh in Motrbotham v. JVihon^ G E. B, 593 ; 
and in Jiogers v. Taylor, 27 L. L {Ex.) 173 ; 2 II. N. 828. The 
owner of land upon which a building has been erected may maintain 
an action for an injury arising from iiadcrgroimd woi kings, it the 
jury are of opinion tiiat the weight of the building did not cause the 
injury ; Broten v. liolnns^ 4 II. N. 18G ; Stray an v. Knowles^ 6 II. 
^ N. 454 ; 30 L. J. (Ex.) 102. In Haynes v. Boberts, 7 E. B. 625, 
in error, an inolosure aot had reserved the light of the lord of the manor 
to work mines in tho private allotments, making compensation for 
damage ; yet it was held that the coimiiou right of the surface owner 
to support was untouched, lu Botvbothafn v. Jnison, supra, an 
inolosure aot had expressly taken away this proteotiou from the 
allottees of tho surface. The common law right to support is in- 
dependent of the question whether tho working has been careful 
or careless ; Humphries v. Broyden, supra ; Jeffries v. IVilliams, 5 
Ex. 792. 

The right of working mines reserved to the vendor of lands to 
a railway company, depends upon the construction put upon the 
special provisions of the aot ; see Fletcher v. Great Western Bait- 
way Co.f 4 JI. N. 242; The Caledonian Bailway Co. v. 2 

Maeq. 449 ; NorthSastem Bailway Co. v. EUiott, 1 John. ^ H. 
145; Beg^ v. Aire Colder Navigation, 30 L. J. {Q. B.) 337; 
The^ ^urhridge Canal Company y. Dudley, Ib. 108. As to the 
liability of contiguous mine owners, it has been held that the owner 
of a colliery lying above another belonging to the plaintiff may, so 
Umg as he does not work in an unusual and negligent manner, remove 
ooal from his mine, so that water flows into that of the plaintiff; 

V. Kenriek, 7 C. B. 515. And in Baird v. Wdliemson^ 15 
-®** X. J. (C. P.) 101, it was held that the owner 

of the upper of two adjoining miu«s is not liable for iqjury by water 
TOwing by gravitation into the lower mine from works cunduoted by 
him in toe usual and*proper manner, but that he had no right to take 
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active measures to disobarge water from the upper into the lowe^ 
mine. 

If after a highway has been established anything be newly made so 
near to it as to be dangerous to those using the highway, this will bo 
unlawful and a nuisance. 

A declaration stated the defendant’s TOssession of a house and area 
adjoining a public footway, and an olnigation to fence the area 
reason of such possession, so as to prevent damage to passengers. 
Pleas, Not guilty and a denial of the obligation tnodo et formrh It 
was proved that the footway was immemorial, and the house ami area 
newly erected and incomplete, and that the party injured hnd falion 
into the area while passing along the way with ordinary can* in the 
night : Held, that the defendant was liable and that the obligation 
was rightly alleged, and that it was immalerial tlmtthe party injured 
had fallen in oonseouenoe of his acoideutally deviating from the path, 
and so inadvertently becoming a trespasser ; Barnes v, JVardf 9 C, 
B. 392. If indeed the area had been distant from the path, so as 
not to be dangerous to passengers using it, there would have been no 
liability; Ib,^ and the cases there cited; (^upland v. Harding^ 
hain^ 3 Camp, 398 ; Jarris v. Dean^ 3 Bimj, 447. In JInrdcnsilr v. 
South Yorkshire JRailuray Co,^ 4 II, <!j* N, 07 ; 28 X. J, (XV.) 139, 
where a foot passenger missed his way along a public path, and 
strayed into a reservoir made by the defendants near to, but not 

substantially adjoining ” the path, the defendants were held not 
liable, though the jury found the reservoir dangerous, and that the 
foot-passenger li ad used ordinary care. In IViUiams \, Oroucoti^A 
B. S, 149; 32 L, J, (Q. BJ) 237, the occupier of mines was held 
liable to an action at the suit of the occupier of the soil above lor 
leaving a shaft insuflicieutly covered so that a horse fell in and was 
injured. 

ilut a way may be dedicated to the public subject’to tlie incon- 
venience or risk arising from its peculiar condition. In Fisher v. 
Browse^ 2 B, ^ S, 771 ; 31 X. J, {Q, B,) 212 ; the defendant was 
occupier of a house adjoining the public street. The mouth of the 
cellar opened into the street by a trap-door which was closed at night 
by a flap which slightly i)rojected over the footway. The plaintiff fell 
over the flap which, as far back as memory went, hud been in the 
same condition: held, that there was no evidence to go to the jury. 
The principle of this case was followed in Bobbins v. Joncs^ 15 C, B.f 
N. S, 221 ; 33 X. J, (C. I\) 1. 

Where the obstruction is lawful it may give rise to an action upon 
proof, that it was concealed, and the plaintiff invited to pass near it. 
In Seymour v, Maddox^ 18 Q. B, 326, the owner of a theatre was 
held not liable for an injury sustained by one of the players who 
fell through an aperture in the floor of the stage, which was not 
sufficiently lighted. In SouUicote v. Stanley ^ 1 A, ^ N, 247 ; 25 
X* J, {Ex,) 339, the plaintiff*, a visitor at the defendant’s house, was 
stated to have been imured by the falling of a glass door through the 
xu^gligf^uce of the deieodant. It was held that as the negligonoe 
might have been that of the defendant’s servant, the action would 
not lie. In Chapman v. Bothwll^ E. B. iSc E, 168 ; 27 X. 

(Q* B,) 315, the plaintiff’s wife was returning as a customer from 
the defendant’s brewei^, thruuah the regoiar passage, when she fell 
through a trap-door improperly guarded and lighted* Held, that 
defendant was liable. In Corby v. HiU, 4 C. JEf., N. 8, 550 ; 27 X. J* 
(C P.) 318, permission was given to the defendant to place m stask 
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of slates oil a private road, with tlxe consent of the ownera and 
oooopiers of the road« The &late» were left at night with no light to 
marie the spot where they were, and the plaiiitilf (while using the 
road) drove over them and was injured ; Held, that the defendant 
was liable* But in JJolch v. Smith, 7 If. ^ 736; 31 L, L CEx.} 

201, where one of the workmen of a contractor employed in a dock* 
yard was hurt by un fenced machinery whilst cross! the yard, which, 
for his own convenience, he was allowed to do, this was said to give 
no right of action, as the danger was open and visible ; see Ifounseli 
V. Smgth, 7 C. H., N. S. 731 ; 29 L. J. (C. P.) 203, 

B., while walking in a street in front of the house of a flour dealer, 
was injured by a barrel of flour falling upon him from an upper 
window'. It was held that tl»e mere fact of the accident was evidence 
to go to the jury iu an action against the flour dealer; Pyrne v* 
Boadle, 2 //. cV V. 722 ; 33 i. J. {Ex.) 13. fc>o w'here a custom- 
house oflieer was struck by a bag ot sugar lowered by a crane over- 
head, while he was lawluliy in the docks; Scott v. The London 
Dock» Company, 34 X. «/. [Ex.) 17 ; Accord, per Bramwell, J., in 
(^orntitan v. Eubtrrn (*ouniies llailway Co., 20 L. J. {Ex.) 94. 

W'luTc A. employed B. to repair his (A.’s) house lor a stipulated 
sum ; and 11. contiaotcd with C. to do the work, and C. with JL>. to 
furnish the materials, and the servants of 1). brought a quantity of 
lime to the house and placed it in the road, by which the plaintiff’s 
carriage was overturned, it was held that A. was liable for this 
damage ; liuth v. Slvinman, 1 li. tV P. 404, 

The principle of Jtmh v. Steinman, and of some of the above eases, 
if it bo understood to mean that the occupier of fixed property must 
take care so to use and luuiuige it as not to injure others, whether by 
Ills own servuuUor by other persons whom he brings on the premises, 
has not ut late years been followed ; see the judgment of Littiedale, 
J,, in Lanyhvr v. Pointer, 6 P. «J(* C. 547, and Quarman v, Purnelt, 
0 3/. 499. In Jtretlie v. London and North* Western Pailway 

Co., 4 Ex. 211, wrhero the defendants eropio3'ed a contractor to 
build a bridge, whoso workmen w'ere so negligent as to oause a stone 
to full upon the plalutifl, it was held that the defendants w^ere not 
liable, allhough they had reserved a power to dismiss incompetent 
workmen. In such cases the action lies only against the x>erson w'ho, 
by himself or his servant, committed the injury ; and a sub-con- 
traotor, or other person exercising un indepenaent employment, is not 
a servant within the meaning (»f the rule, so as to render his emploj’cr 
liable; Papson v. Cuhiit, 9 J/. tjr B'. 710; Milliyan v. Wedge, 12 
AtL E. 737 ; Aitin v, Jlaytcard, 7 Q. P. 960, 975. Thus a con- 
tractor, cinploj'cd by navigutiou commissioners, in the course of 
executing the works flooded ttie plaintiff’s land by improperly' and 
without aiithorily introducing water into a druiu insufficiently made 
hy hitnself the contractor and not the commissioners were held liable ; 
Alien V. Jlaytcard, 7 Q. P. 960. Though, if liable, they might have 
been sued in the name of their clerk, as for a thing '‘done in pur* 
•uance oi the local act,” under which they acted ; Ib. So where 
a person employs a contractor to build on his land, and the workmen 
excavate the ground so negligently as to cause injury to the next 
^use, the contractor, and not the person who employs him, is liable; 
Oayford v. Nicholfs, 9 Ex. 702. But, where the employer retains 
hjs control over the contractor, and personally interferes, and makes 
nimscU a party to the aet that , has occasioned the damage, he 
becomes liable. Thus, where defendant employed a contractor to 
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make a drain, whose men left some of the rubbish in the highwar 
whereby an accident happened ; and it farther appeared that the 
defendant, on complaint made, had promised to remove the rubbish 
and had paid for carting part of it away, and it did 7wt appear that 
the contractor had undertaken to remove it, held, that there was 
evidence to fix the defendant ; Furgess v. Gragy 1 C\ F. 678 ; gee 
also Wiggett v, Fox^ and other cases mentioned, post^ p, 470, and the 
cases cited under Action for Nuisance^ antc\ p. 4.38. 

The plaintiff’s sheep escaped into the field of A, from defect of 
fences, which the jilaintill* was bound to repair, and thence into a 
railway by reason of a defect in the railway fences; held, that the 
plaintiff could not sue the railww’ company for injury to his sheep by 
a train ; Ficketts v. Fast and n'^^st India Faiitrag Cb., 12 C\ F. 
160; 21 Z. J. 201 . So, wdiero the plaiutill’s cattle strayed from 
his own field into the highwaj', and thence through a defective 
fence of the company into the railway, and were tliere killed by a 
train, it was held tliut sect. 68 of the llailway Consolitlation Act did 
not oblige the company to fence against any but persons lutr/nffg on 
the highway, and that they were not liable ; Jfanchestrr^ cSc., 
Faihcag Co. v, 11 C. F. 218; 28 X, J. 86 , 80 if the 

owner of lands adjacent to a railway lias a key of a gate to a 
private crossing over it, and the gate is left open by him, the com]mny 
is not liable for injury to his cattle straying on the rail, even if there 
be some negligence in tlie coiiipain* ; and the owner cannot, under 
such circumstances, set up llie objection tliat the defendants ought to 
have made a bridge and not a Ji vtd crossing; Fllis v. London and 
Fouth-lCestern Itailivog Co., 2 IF. A". 424, In a former case, 
where the Act 5 & 6 Viet. c. 6.3, s. 10 , reepured the company to keep 
certain gates across the road “constantly closed,” except when 
carriages, <S:c., were passing across the road, the company were held 
liable for injury even to stray cattle on the road that had got upon 
the railway through gates iiuj)roperly left open ; Fawcett v. York^ 
Faiitrag Co,, 16 Q. F. 610. 

Where a water company was bound to supply water to a house by 
a main and certain apparatus, and part of the apparatus became 
inoperative by reason of a frost of unusual severity, whereby the 
water overflowed into the lower part of the house, no action was held 
to lie by the occupier, the apparatus having been found surticient ia 
ordinary winters; Blnth v. Finningham fCatvrtrorks, 11 Fx, 781 ; 
25 i. / (Fx.) 212. 


Negligent keeping of*Firc, 

If a fire is negligently lighted or kept by a person or his servant 
on his premises, so that it sets fire to his neighbour’s premises, he ia 
liable to his neighbour ; uiid he is not protected by Anne, c. 3, or 
the late lluilding Acts, M Geo. 3, c. 78, &c., which do not apply to 
cases of negligence, or of fires intentionally lighted ; Filliter v. 
Phippard. 11 Q. F. 347, commenting on 1 Flack, Com. 431, and 
Canterbury v. Aitg.-Gen,, I Phtll, 306. 

In Vaughan v. Menlore, 7 C. ^ P. 525, where the defendant waa 
held liable for damage occasioned to plaintiff’s property from the 
defendant’s hay -rick having ignited by reason of its being careleasly 

S ut together, Patteson, J,, directed the jury to consider whether the 
efendant had acted as a man of ordinary skill and prudence woal<^ 
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have aoted| or whether, through his negligence and carelessness, the 

a lntifTs property had been consumed* It was not enough that the 
tedant naa acted hdnS fide : for if, by want of judgment or care, 
the injury had been occasioned, he was liable to the action ; 

3 N* C, 468. In an action against a railway company for so negli- 
gently managing an engine that the plain tiff^s premises were burnt 
Djethe sparks emitted from it, it appeared in evidence that the danger 
from emi»Bion'of sparks might be diminished, but it was not shown 
that the company nad taken any precautions for that purpose. It 
was held that there was a prima facie case of negligence ; Piggot v. 
JBaetern Couniiee Itailway Co.^ 3 t\ IK 229. In such case, where 
it is a question whether the sparks could have reached premises at a 
distance from the rail, evidence is admissible to show that sparks had 
been in fact thrown as far by other engines ; Ih. It was also there 
held, that the mere act of ignition by the sparks was prima facie evi- 
dence of negligence, and culed for proof of reasonable precautions ; 
Ibid, In one case it was said, that the defendants might show that 
the plaintiff negligently placed his stack or rick so as to expose it to 
danger ; eemh, per Tindal, C. J., in Aldridge v. Great Western Mail- 
way Co,f 3 Jf, ^ Q, 515. Hut in Vaughan v. Tajf Vale Railttay 
Co,^ 3 itm ^ N, 743 ; 28 X. J, (XLr.) 4, it was held that, although the 
plaintiff had allowed combustible vegetation to col loot near the line, 
and although the defendants had clone all in their power to make 
the engines safe, yet they w*ero liable, the jury finding negligence. 
In Fremantle v. The iJondon and JVor/A- JVestern Itailway Cb., 
10 C\ if., N. S. 80, an action was brought for damage caused by fire 
from a locomotive. There was evidence on the part of the plaintiff 
to show that the engine was not provided with the ordinary appliances 
for preventing sparks issuing from the iire-box. Hut the defendants 
called soientitio witnesses to show that the engine was so oonstruoted 
as to make it unnecessary to provide any of these safeguards. The 
miestion left to the juiy was, whether there had been negligence in 
^e condition of the engine, or in the conduct of the driver in work- 
ing it. In a case where an accident occurred, by the escape of gas in 
a private house, supplied by a gas company, and the only means of 
shutting off the gas was by a key to a stop- cock in the house, kept by 
the tenant ; held, first, that there was no common law obligation on the 
company to prevent the gas from escaping by attaohing an external 
stop-cock, even after the tenant had left the premises, and given 
notice that no farther nunply was wanted. Secondly, that the ne- 
gligenoe of the plaintiff, the owner of the house, in not shutting off 
the gas, was an answer (under Not guilty) to an action against the 
company ; Holden v« Liverpool Gae Co,^ 3 C, IK 1. 


Mieeellaneous Cases of Negligence^ 

The defendant sold a ran to A. for the use of himself and his 
sons,’! ** falsely and fraudulently ” warranted its soundness, 
knowing it to be unsound ; the defendant was held liable to an aotion 
by A.’s son, for an iigory done to him by its bursting, though the 
oontraot of sale was between A- and the defendant only ; Zangridge 
r. 2 M,4r JV. 519, aff. on error, ^ M. ^ W. 337. This 

9iss is singuisr in its eiroomstanoes ; but the principle which 
jMsns to involve is important, vis., that a fraud oomnuttod by one 
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party to a ooatraot, on the other party, may bo the subject of au 
action of tort by a third ^rson, for damage resulting to him in con^ 
sequent of the fraud. In this view, it belongs raUier to the head 
of deceit, than of negligence, for without fraud no such action woiUd 
lie. See Longmeid v, Holliday^ 6 Ex. 761. Lanyridgs v. I^vy was 
observed upon in Jf^interbcUom v. Wright^ 10 Jlf. 41* and is 

not to be extended. Where the defendants gratuitously let the con- 
signee of heavy goods use a crane, which broke, and let a stone fall 
on B., who had voluntarily assisted the consignee to unload, it was 
held that B. could not sue defendants, although they knew of the 
defective state of the crane ; for there ^vns no iraud ; nor was B, a 
party to any contract witli defendant. Setnb. the consignee might 
have sued defendant, if ho had been injured by it ; Jilarkmorey. 
Bristol and Exeter Jlaihcay Co., 8 E. 7/. 1();15, \nM*'Varih%j 
V. Yountj, 6 IT. ^ X. 320; 30 L, J. (Ex.) 227, the defendant 
having erected a scafibld in order to pull down a house, employed 
a carpenter to do some part of the work, and for that purpose 
allowed him the use of the scailbld. The scaffold, owing to some 
defect, of which it was not shown that the defendant knew, fell, and 
the plaintiff, one of the carpenter’s wH»rkmen, was injured: Hold 
that he had no remedy against the defendants. In Earraftt v. 
Barnes, 11 C\ B., X. S. 653 ; 31 X. J. (C. 7\) 137, the defendant sent a 
carboy of nitric acid to a railway carrier, to bo taken to Croydon. 
The carboy, after passing through different liands, burst, and injured 
the plaintiff, who was carrying it. Proof being l^iven that the de- 
fendant had not taken reasonable care to make the carrier’s servants 
aware of the dangerous character of the acid, it was held that the 
defendant was responsible. Where the defendant negligently left a 
cart and horse in a public street, and one of two children im- 
properly playing with the cart met w'ith an accident by fallin|r 
from it whilst tho other was driving the horse on, it was hold 
that the injured child might sue the defendant fur the negli- 
gence; Lynch V. Xurdin, 1 Q. B. 29. But tho liability hero seems 
io have turned on the tender age of the plaintiff; for, if ho hod 
been a grown up person, the injury would hove been ascribed 
to his own act, and the action would have failed ; Lygo v. JVieto- 
hold, 9 Ex. 302. Where a warehouseman employed a porter to 
remove a barrel from the warehouse, and the porter’s man dropped 
it on the plaintiff in the course of removal, the warehouseman was 
held liable for the injury; Eaudleson v. Murray, K Ad. 4f* F. 109. 
See also Abraham v. Reynolds, 5 II. «Sf N. 143. So where a company 
contracted with A. to construct a railway, and A. sub-conlractad 
with B. to construct a bridge on it, and B. employed C. to erect 
the scaffold under a special contract between him and C., a passen- 
ger injured by the negligent construction of the scaffold must sue C. 
and not B. ; Knight v. Fox, 5 Ex. 721. On the same princapl^ 
the subsequent cases of Overton v. Freeman, 11 C* B. 807 ; 21 X. «/« 
(C. F.) 62, and Cuihhertson v. Farsofie, 12 C. B. 304; 21 L.J. 
(C. F.) 165, were decided. 


Xegligence of Fellow Servants. 

A master, although liable for the negligence of a servant aotiiig in 
the oourae of his employment, is not always responsible for an injury 
snstain^ by that servant owing to the negligence of another serrant 
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engaged in a common employment. Thus, where one servant over- 
loaded a cart, whereby it £roke down, and injured the plainthT, 
another servant, it was held that no action lay against the master ; 
Priestley v. Fowler ^ 3 M. 4* JFl 1. So, where a bricklayer’s 
labourer fell from a scaffold insufficiently erected by his fellow 
labourers in the same employment ; Wigmore v. Jay^ 5 Fx. 354* 
The defendant, a contractor for a building, employed M. to do piece- 
work under him, and 11., in the course of his work, dropped a 
heavy instrument oa another workman, N., and thereby killed him. 
It was held that no action lay by N.’s executors against the defen- 
dant ; Wiggett v. Fox^ 25 i. J. {ExJ) 188; 11 j^.r. 832. So, if 


a stranger volunteers his services to assist such servants or labourers, 
and tliei\by suffers injury from their negligence, the master cannot 
bo sued ; t^egg v. Midland liailway Co., 26 i. J. (Ex,) 171^1 -HT. 
N, 773. Nor is the master liable to his servant for aff^ acci- 


dent happening in his service in consequence of the alleged inade- 


quacy of the number of servants to assist him in his work; Skipp 
v. Eastern Counties liailway 6b., 9 Ex. 223 ; 23 X. J. 23. To make 
him liable to bis servant or workman, there must be personal neg- 
ligence, or interference of the master, or a special contract ; Osmond 
V# Holland^ 1 E. B. E. 102. If he provides bad timber for a 
scaffold, he may bo liable ; lloherts y. Smith, 2 IT. N. 213. 

In Senior v. Ward, 28 L. J. (Q. B.) 139, one of the defendant’s 
colliers carelessly used a damaged rope to go down a mine after 
being warned to try it first ; it was held that defendant, the owner, 
was not liable for injury caused by the breaking of the rope, although 
defendant had neglected to try it daily, as he was bound to do by the 
rules of the mine ; see also observations in Abraham v. Beynolds^ 
Q H. N. 143. In consequence of the erection of a hoarding by a 
contractor, which projected too far, and was consequently knocked 
dowii by a passing carriage, one of the contractor’s labourers was 
injured inside the hoard. It was held that no action lay by him 
against his master, the cause of injury being too remote, and the 
plaintiff being a voluntary workman with a full knowledge of the 
circumstance ; Assop y. Yates, 2 II. ^ N. 768; Searle y. Lindsay^ 
11 C. B., N. S. 429. Two railway companies, X. and Y., had the 
common use of a statb)n. A., a servant of the X, Co., was crushed 


while working at the station, by a train of the Y. Co. The jury found 
no negligence on the part of A., but only negligence of the Y. Co. 
by. reason of a want of better rules for the d^ireotion of their ser- 
vants. Both companies used the same rules. It was held that & 
verdict for the plaintiff was right ; Vose v. Lancaster and Yorkshire 
Eailway Cb., 2 II. Sf N. 728. See also, on the rule as to injury by 
fellow servants, Dynen v. Leach, 26 i. J. {Ex^ 221 ; WiUiams v. 
Clough, 3 II. ^ N. 258; Griffiths v. Gidlow, 3 M. ^ N. 648; 
and the judgments in the House of Lords in Patterson v. Walltsce, 1 
Maxq. 748 ; Bartorh^ Hill Coal Co. v. Eeid, 3 Macq. 266. In 
Abraham v. Eeynolds, 6 XT. 4* 143, the plaintiff, who was a 

servant in tlie employment of a carter, was sent by the defendant 
to_ fetch cotton from a warehouse, and while loading his cart, was 
injured by the carelessness of men in the defendant’s service. It 
was held that the defendant was liable on the ground that the person 
^ured was not a fellow servant of those who injured him. In 
Hutchinson v. The York, Newcastle, and Berwick Railway Co., b Ex. 
343, it was held that a servant of a railway company travelling on 
their bu&iness in one of their trains, was the fellow servant of those 
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who bud charge of the tram. And in Waller v. The South-Eastern 
Maiiway Co.j 2 H. ^ C. 102 ; 32 X. J. {DxJ) 205, that the ganger of 
the plate layers, whose business it was to keep the permanent way in 
repair, and the guard of a train were fellow labourers, so as to 
exempt the company from liability for hurt received by one owing 
to the negligence of the other. See Lovegrove v. The London and 
Erighton Railway Co.^ 16 C. X., N* S, 669; 33 X. X. (C. P.) 329.. 

But the master is bound to exercise due care and caution in the 
choice of his servants, otherwise he may become liable in respect of 
his own negligence in this respect ; Tarrant v. Wehh^ 18 C. B. 787. 

In Mellors y. Shaw, ^ B. ^ S. 437; 30 X. X. (Q. X.) 333, the 
plaintiff was injured by the negligence of one of two defendants, 
who was the manager of a mine, and personally superintended it. 
The dHiirt decided that the other defendant ^as liable also. In 
Ashworth V. Stanwix, 30 X. X. (Q. X.) 183, one of two co- proprietors 
of a mine was held liable for the negligence of the other. 


Wrongful Act, Default, or Neglect causing Death. 

By 9 & 10 Viet. c. 93, ss. 1 and 2, whenever the death of d person 
is caused by some wrongful act, neglect, or default which )/ould (if 
death had not ensued) have entitled the injured party to dn action, 
then the person, who would have been liable if death had 
shall be liable for damages, though ^ 

the bene/t of the 

immiSiJk ^OTtiSru^parmt, and child of the deceased, and in the name of 
the execute? or administrator, ‘‘ and the jury may give such damages 
as they may think proportioned to the injury resulting from such 
death to the parties respectively, for whom, and for whose benefit, 
such action shall be brought,’^ and the amount, after deducting oo^ts 
not recovered from the defendant, shall be divided amongst the above 
parties “in such shares as the jury by their verdict shall find and 
direct,” By sect. 3, only one action will lie for the same subject of 
complaint, and it must be brought within twelve calendar months 
after the death. Sect. 4 requires the delivery of a full particular of 
the persons for whom, and on whose behalf, the action is brought, and 
the nature of the claim. By sect. 5, the word “ person ” is explained 
to include corporations ; the word “ parents ” includes father, mother, 
grandfather, grandmother, stepfather, and stepmother ; and the Word 
“child” includes son, daughter, grandson, granddaughter, stepbon, 
and stepdaughter. But it does not include au illegitimate child ; 
Dickenson v. The North-Eastern Railway Company, 2 H. ^ C* 
735; 33 X. X. (X^.) 91. 

It has been decided that the jury, in estimating the damages to he 
recovered under this act, cannot take into consideration the mental 
suffering of the survivors, or loss of society which they have sustained, 
but are to award them compensation for pecuniary loss alone ; Blake 
V. Midland Railway Co., 18 Q. X. 93 ; accord. Patterson v. Wallace, 
1 Macq. H. L. C* 748. .Therefore mere proof .of death and negli* 
gence will give no right even to nominal damages. But a reasonable 
expectation of pecuniary advantage to the surviving relative whp. 
eues, may be considered by the jurv ; as where a surviving parenf 
{who sues as administrator) received habitual asmstance from his son, 
who was killed by the accident ; Dalton v. South-Eastern Raihom 
Co., 4 C* B., N* S. 296; 27 X, X. 227 ; Franklin v. South-Easteth 
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Bailway Co., 3 11. ^ N. 211. But the plaintiff cannot recover 
tlie expenses of the funeral or mourning ; Jb. In Pym y. The Great 
jNC(rthern Bailway Co., 4c JB. ^ S. 396 ,• 32 L. J. (Q. B.) 377, where 
a. gentleman of fortune was killed upon a railway, and the only 
effect of his death was to cause his property to be distributed ac- 
oording to the terms of a settlement, the bulk of it passing to his 
eldest son, it was held that though the estate survived for the benefit 
of the family as a whole, yet that if the death occasioned to any one 
of them the loss of future pecuniary benefit which might reasonably 
have been expected, the jury might award compensation in respect 
of such loss. Proof that the small weekly wages of the deceased 
were contributed towards the expanses of his parent’s house is 
evidence for the jury, though it is not shown whether the sum did 
more than cover th^expense of the child’s maintenance ; Duckworth 
V. Johnson, 4 II. ^ N. 633; 29 L. J. (JSx.) 2*3. 

By 27 & 28 Viet. c. 95, sect. 1, where no action is brought within 
six months by the executor of the person killed, the action may be 
brought by persons beneficially interested in the result of the action. 
By^ect. 2 money paid into court by the defendants may be paid in 
one without regard to its division into shares, and if this sum is 
not accepted, and the jury think it sufficient, the defendant is entitled 
to a verdict. It is worthy of remark that no provision seems to be 
made for apportioning the amount paid into court, where it is ac- 
cep^d satisfaction of the claim. 

Defence to Actions for Negtig^h - 



The head of defence under actions of nuisance, supra, p. 469, is in 
guilty, as appears in many of the oases already exted. 


action foe obsteuction of light and AIE. 

““^ViS^jJXSuse. Thf aotfon maybe brought by arever- 
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on some covenant or contract between the parties, express or implied, 
or upon some prescription which presupposes such contract ; or hy 
some other adequate authority binding on both parties, as a local 
custom, &o, ; see observations of Littledale, J., in Moore v. Mawson. 

3 B. ^ 0. 338. 

For the purpose of facilitating the acquisition and protection of 
such a right as this, where it is claimed by virtue only of long enjoy- 
ment, the legislature has interfered by an act, 2 & 3 Wm. 4, o. 71 
(passed in August, 1832), which enacts (sect. 3), that when the access 
or use of light to or for any dwelling-house, workshop, or other 
building, shall havo been actually enjoyed therewith for the full 
period of twenty years without interruption, the right thereto shall 
be deemed absolute and indefeasible, any local custom to the contrary 
notwithstanding, unless it shall appear that it was enjoyed by some 
consent or agreement expressly made or given for that purpose by 
deed or writing. 

By sect. 4, the period shall be taken to be the period next before 
some suit wherein the claim or matter shall have been or shall be 
brought into question ; and no act shall be deemed to be an interrup- 
tion unless it shall be submitted to or acquiesced in for one year after 
the party interrupted shall have had notice thereof and of the person 
making or authorising it to be made. 

By sect. 6, no presumption shall be allowed or made in favour or 
support of any claim upon proof of the exercise or enjoyment of the 
right or matter claimed for any less period or number of years than 
the period or number mentioned in the act as applicable to the case. 

By sect. 5, if the right, as alleged generally in an action on the 
case, is denied, all matters in the act mentioned and provided, which 
shall be applicable to the case, shall be admissible in evidence to sus- 
tain or rebut such allegation. 

Sect. 7, which relates to the computation of time in oases of dis- 
ability, is inapplicable to sect. 3. 

Before the above act, an enjoyment for twenty years and upwards 
was the usual mode of establishing a right alleged in the declaration 
to be prescriptive, or to be derived from a lost grant. And where the 
windows were alleged to be “ ancient,” proof of enjoyment for twenty 
years was held to satisfy the allegation ; Trotter v. Harris^ 2 Y. q* 
J, 285, 288. But the right could not generally be established by 
mere user where the premises against which the right was sought to 
be established, t.e., the servient tenement, were under lease, or in 
possession of the tenant of a particular estate ; Daniel v. Norths 11 
Basty 372. The right may now be acquired indefeasibly in such case^ 
under sect. 3. Hence the easement or servitude altius non tollendi 
and ne luminibus ofUciatur may now, it seems, be established over 
the land even as against the landlord, if the tenant chooses to submit 
to it, and the landlord does not sue the wrong-doer for the injury to 
the reversion. 

la Frewen v, Phillips, 11 C. B., N. S. 449; 30 X. J. {C. P.) 
356, in error, where the plaintiff and the defendant held as lessees 
under the same landlord, it was held that twenty years’ user gave one 
a right to the access of light as against the other. As it is a principle of 
law that no man shall derogate from his own grant,” a right to the 
access of light may be implied from a simple conveyance of real pro- 
perty. It nas therefore been held that the owner of a house and of 
land adjoining cannot after selling the* house obstruct its Imhto by 
building on the land ; Palmer v. Fletcher, 1 Lev. 122. This re^ 
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striotion extends to those who claim tinder the grantor ; Couiis v. 
Go rham^ Mood. ^ M. 396 ; Swanshorough v. Coventry^ 9 Bing. 309. 
Where a house and land belong to the same owner, there is some 
uncertainty as to the rights of a purchaser of the house when there 
has previously been an unqijLalided sale of the land. Where the 
house is absolutely incapable of being enjoyed without a continuance 
of the light which it had formerly received, the land may be held to 
have been conveyed upon condition that the rights of the adjacent 
building should be respected ; see Itichards v. Itose^ 9 JSx. 218, per 
Parke, B. ; Pinnington v. Galland, 9 Bx. 1 ; Suffield v. Brown, 33 
Jj. J. {Ch.) 249. 

The use of an open area, as a timber-yard or sawpit, for twenty 
years, does not prevent the adjoining owner from building on his 
land so as to obstruct the light and air ; Boherts v. Macord, 1 Mood. 
^ Boh. 230. 

An enjoyment for nineteen years and three hundred and thirty 
days, followed by an interruption of thirty-live days just before the 
'Oommencemeut of the suit, has been held sufficient to establish the 
right; Flight v. Thomas, 11 Ad. E. 688. Affirm, on error in the 
Lords, 8 CL Fin. 231. The effect of this decision is, that an 
enjoyment for nineteen years and a fraction, and then an interruption, 
acquiesced in for the rest of the year, makes up together twenty years’ 
enjoyment, and that when an easement has been once enjoyed as of 
right, such enjoyment must be taken, for the purposes of the act, t6 
eontinue, though interrupted, if the interruption be not acquiesced in 
for a year; per Erie, J., and Lord Campbell, C. J., in Eaton v. 
Swansea Waterioorks, 11 Q. B. 267, 272. 

In Cooper v. HuhhucJc, 12 C. B., N. S. 456 ; 31 L. J. (C. P.) 323, 
the lights claimed by the plaintiff were stated to have been enjoyed 
for the period of twenty years next before a chancery suit between 
the same parties and upon* the same question, and also for the period 
of twenty years next before an action at common law relating to 
the same question. It was held (Williams, J., dissenting) that this 
■enjoyment was sufficient, and that s. 4 of the schedule did not 
require that the twenty years should be those immediately preceding 
the pending suit. It is observable that the words * ‘ claiming right 
thereto,” used in sects. 1 and 2, are, perhaps designedly, omitted in 
sect. 3; see 11 Ad. E. 695. An absolute right may be gained by 
the enjoyment of lights for twenty years under permission orally 
granted, and an agreement to pay an annual acknowledgment; 
Mayor of London v. Pewter ers^ Co., 2 Mood, Bob. 409. The use of 
light is put by the act on the footing of other easements as to the 
■effect of unity of possession, and is not established by twenty years’ 
enjoyment, unless enjoyed as an easement; the right therefore is not 
gained where the owner of the house has also held the adjoining 
land, which it overlooks, under a yearly tenancy; Harbidge v. 
Warwick, 3 Ex. 652. Payment of rent under a parol agreement 
for the enjoyment of the lights by the occupier is not an ‘‘inter- 
ruption ” within sect. 3 ; there must be a discontinuance of the en- 
joyment by reason of some obstruction ; Plasterers* Co. v. Parish 
Clerks* Co., 6 Ex. 630, in Cam. Scacc. But this case does not 
decide that an enjoyment on those terms would be sufficient to confer 
a right, or that such payment is inadmissible to defeat the claim, for 
no such point was raised on the bill of exceptions. As to this, see 
Tickle V. Brown, ^ Ad. ^ ‘E. 369, post, Action for disturbance of 
way, p, 490. 
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In TFhite v. Bass^ 7 IT. «S* 722 ; 31 L, J. (JEx,) 283, certain win- 

dows belonging to the plaintiff had received lignt for more than twenty 
years. His premises together with those of the defendant had been 
owned in fee by the same persons nntil within six years of the action. 
A building lease of the defendant’s land was then granted, and the 
reversion was afterwards conveyed to the lessees (under whom the 
defendant claimed) in general terms. Still later the plaintiff’s land 
was conveyed to him in fee. It was held that there was no obligation 
upon the defendant to respect the light enjoyed by the plaintiff miring 
the unity of possession. 

Where the owner of a house let part of it to a tenant, it was held 
that the tenant could not erect an addition to the front of his house 
so as to obscure the window of his landlord existing at the time of 
the lease ; Riviere v. Bower ^ Ry. Mood. 24. In Compton v, 
Richards^ 1 Price^ 27, where a row of unffnished buildings was put 
up for sale by auction in lots, and a plan of the buildings was pro- 
duced at the sale, which each purchaser was bound by written 
conditions to conform to in completing them, it was held that the 
purchaser of one could not afterwards make an addition to his house 
so as to obstruct the windows of an adjoining one ; and this without 
reference to priority of completion. See also Olave v. Harding. 27 
L. J. {Bx.) 286. 

It has been held that under 2 & 3 Will. 4, c. 71, s. 2, the owner 
of a windmill cannot prevent the owner of adjoining land from 
building so as to interrupt the passage of air to the mill, although it 
has been worked by this air for more than twenty years ; W^b r. 
Bird^ 13 C. B.y N. S. 841; in error, 31 L. J. (C. P.) 335, 

The Building Act, 14 Geo. 3, o. 78 (repealed by 7 & 8 Viet. o. 84), 
did not enable a person to build a party-wall so as to darken ancient 
lights ; Wells v. Ody^ I M. ^ W. 452. And the custom of London 
respecting the heightening of wrils is controlled by the act 2 & 3 
Wm. 4, c. 71; Merchant Tailors^ Co. v. Truscot, 11 JSx, 855; 
25 Z. J. {Ex.) 173. 

Right to light and air^ how lost.^ An ancient window, bricked up 
for twenty years, loses its privilege ; Lawrence v. Ohee^ 3 Camp. 
514. And the privilege mav be released by disuse for even a less 
time ; nor is it so much length of time, as the nature of the act done, 
or the acquiescence by the grantee of the easement and his intention, 
that is material in considering whether the right has been abandoned ; 
R. V. Chorleyy 12 Q, B. 515. Thus, where the plaintiff pulled down 
a wall with an ancient window in it, and rebuilt a blank wall, and 
seventeen years afterwards re-opened a window in the old place, it 
was held that the window had lost its privilege, there being no appa- 
rent intention of resuming the old right when the wall was rebuilt ; 
Moore v. Rawson^ 3 2?. ^ (7. 332. In this case the defendant had, 
in the mean time^ erected a building which would have been an 
obstruction of the old light ; but it docs not appear that any suoh act 
was necessary in order to prevent a resumption of the old right ; 
see Oale on Easements^ 3rd ed. 477. In Stokoe v. Singers^ 8 
E. ^ B. 31, A.’s house had ancient windows, which A.’s predecessor 
had kept blocked up for twenty years. B. bought the next land for 
building. A. thereupon re-opened his windows, and B. obstructed 
them. In an action by A. against B., the jury were directed thatthe 
right to the light once gained continued till lost, and that they should 
find for the plaintiff unless they thought his predecessor had shown 
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an intention of permanently abandoning his lights, or the;^ had been 
BO kept closed as to lead the defendant to alter his position in the 
reasonable belief that the right had been abandoned. If a^allwith 
anoiexft windows is rebuilt in advance of its former site, although the 
windows are placed looking in the same direction as in the old wall, 
the new windows are not privileged ; Blanchard v. Bridges^ 4 Ad. 4* 
E. 176. But if an old window is merely enlarged, no part of the 
space occupied by the old one can be obstructed; Chandler v. Thomp* 
eon^ 3 Camp.^0. In Turner v. Spooner ^ 30 X. J. (C%.) 801, two 
ancient windows having been modernised by removing the old^ case- 
ments and substituting new ones of a lighter construction without 
extending the aperture occupied by their frames ; this was held to 
give the defendant no right to obstruct them. In Binckes v. PasA, 
11 C. J5., N. 8. 324 ; 31 L. J. (C.'B.) 121, where the plaintiff had 
a range of ancient windows which were obstructed by the defendant, 
and it was proved that the plaintiff had some time previously opened 
additional windows over ^ose obstructed, it was held, that as the 
privileged windows remained unchanged, the defendant was not 
justified. In Jones v. Tapling^ 13 Weekl. Bep. 617, the plaintiff 
opened several new windows, and enlarged ancient ones. The defen- 
dant built a wall which obstructed both the old and new lights. The 

E laintiff then restored his windows to their original state. It was 
eld by the House of Lords, reversing the cases of Benshato v. Beam^ 
18 Q. -B., 112; and Hutchinson v. Copestakcy 9 C. -B., N. S. 863; 
31 X. t7. (CX P.) 191 ; that the obstruction was illegal, as the right 
created by the statute could not be affected by an attempt to 
extend it. 

Proof of obstruction.^ Under the plea of Not guilty, which 
denies the obstruction, but not the right, it is sufficient to prove that 
the plaintiff cannot enjoy his lights in so free and ample a manner as 
he ought ; Cotterell v. Griffiths^ 4 JEsp. 69. And where the plaintiff 
had only a qualified right, viz., to a window with, a blind attached to 
it to prevent his neighbour from being overlooked, if he removes the 
blind, yet his neighbour cannot so build as to exclude more light 
from tha plaintiff than before ; ibid. The diminution of light must 
be such as to render the premises sensibly less fit for occupation ; 
Parker v. Smith, 5 C. ^ 2\ 438 ; Wells v. Ody, 1 C. P. 410; 
and the judgment in Emhrey v. Owen^ 6 Ex. 372-3, cited here- 
after, p« 495. 


ACTION FOR DISTURBANCE OF COMMON. 

In an action for disturbance of common, the declaration states the 
plaintifif’s right of common over the locus, either as appurtenant to a 
messuage of which the plaintiff is possessed, or in gross ; the dis- 
turbance by the defendant ; and the damage. 

Proof of right of common.\ With reg^d to the evidence 
allowed by statute it is enacted by 2 & 3 Will. 4, o. 71 (sect. 1), 
that no claim which may be lawfully made at common law by custom, 
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prescription, or grant, to a right of common, or other profit or 
benefit from or upon the land of another, except tithes, &c., shall, 
where such right shall have been actualljr enjoyed by any person 
claiming right thereto, without interruption for the full period of 
thirty years, be defeated by showing only that such right, &c. was 
first enjoyed at any time prior to such period ; but such claim may 
be defeated in any other way by which it is now liable to be defeated : 
and where such right shall have been so enjoyed for eixty years, it 
shall be deemed absolute and indefeasible, unless it shall appear that 
it was taken and dnjoyed by some consent or agreement expressly 
made or given for that purpose by deed or writing. 

The plaintiff may prove his claim either at common law or under 
the statute 2 & 3 Will. 4, o. 71. At common law the proof is by ex- 
press grant, custom, or prescription. An ancient grant is, of course, 
admissible, if produced from the proper custody. A customary or 
prescriptive title is generally proved by usage. And instances of 
such an usage, although comparatively modern, are, if unopposed by 
other evidence, conclusive ; Mex v. Heyte, 6 T. J2. 430. Where 
this evidence cannot be procured a right of common appurtenant may 
be proved by reputation. See ante, p. 40. 

In Carr v. Foster, 3 Q. 381, proof that the tenant of a farm 
had exercised commonable rights for nearly forty years was given. 
But it appeared that about eighteen years back tne owner had occu- 
pied the farm for two years, and having no cattle, made no use of the 
common ; held, that there was good evidence of the thirty years* 
enjoyment required by the act. In Cave v. Lambert ^ 34 L, J. {Fx.) 
66, a right of common of pastdre for cattle levant and couch ant upon 
a certain close as appurtenant thereto, was held to have been proved 
by evidence that cattle housed on the close had for thirty years been 
turned on the common, though they had not actually been fed from 
the produce of the close. 


Sects. 4, 5, and 6 have been already in part recited, ante, p. 479. 

By sect, 7, the time during which a person, otberwisp capable of 
resisting a claim, shall have been an infant, idiot, non compos, covert, 
or tenant for life, or during which any suit shall have been pending 
and shall have been diligently prosecuted until abatement by death, 
shall be excluded in the computation of the above periods, except 
where the right is declared to be absolute and indefeasible ; Fost, 

p. 491. 

In order to prove an user under the statute, it is not necessary to 
show that it was exercised without any intermission whatever. ^ The 
plaintiff need not prove his title to the same extent as set out in his 
declaration ; for the disturbance is the gist of the action, and the 
title is only inducement; B. N. F. 75, 76; 1 Saund. 346 a. (w). 
Thus, if he states that he was possessed of a messuage and so many 
acres of land with the appurtenances, and by reason thereof ought to 
have common, &c., this allegation is divisible, and he may prove that 
he was possessed of the land only, and entitled to the common in 
respect of such land; Ricketts v. Salwey, % B. ^ A. 360. But 


though the right proved may be larger than the right alleged, it 
ought to be a rmht which includes the one alleged ; Bailey y. Applet 
yard, 8 Ad^^ JE. 161. An allegation of right of common for all 
plaintiff’s cattle, levant and couchant, is supported in evidence, 


although the common is not sufficient to feed all the cattle for any 
length of time ; Willis y. Ward, 2 Chitty^s Rep. 297. And an 
4^egation of a right of common ** for all commonable cattle, levant 

r 2 
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and oouohant/’ is proved by a grant of reasonable common of pas 
ture ; Doidge v. Carpenter^ 6 M. 4* S. 47. See also Chessman v, 
Hardham^ 1 JB. ^ A. 706. Any variances of this kind, not mate* 
rial to the question really at issue, are now little regarded, and, if 
neoessary, will be amended at, or even after, trial. Where the plaintiff 
claimed a right of common for all his commonable cattle, and the 
proof was that he had turned on all the cattle he had kept, but had 
never kept any sheep, it was held that this was evidence of a right 
f<Vr all commonable cattle to be left to the consideration of the jury ; 
Manifold y. Pennington^ 4 J7. C. 161. Whefe, in an action for 
disturbance by cattle, the defendant pleaded a right of common for 
cattle levant and couchant, to which the plaintiff replied that all ” 
the cattle mentioned in the declaration were not levant and couchant, 
it was held enough for the defendant to show that some were levant 
and couchant ; for the plaintiff ought to have new assigned a sur- 
charge, or have replied that the said cattle ” were not levant, &o., 
omitting the word all Bowen v. Jenhin^ 6 Ad. E. 911. Where 
the declaration alleged a right for all the freemen inhabiting within 
the borough of A., and it appeared that the limits of the borough 
were enlargipd by the Municipal Amendment Act, 5 & 6 Wm. 4, c. 
76, this was held a variance ; for the right being prescriptive was 
confined to the ancient limits ; and it was immaterial that the plain- 
tiff in fact inhabited the old limits ; Beadsworth v. Torkington^ 1 Q. 
B. 782. This, however, would now be amended at the trial. A i 
libertv to hunt, hawk, fish, and fowl is within sect. 1 of the Prescrip- 
tion Act, and may be exercised by servants ; Wickham v. Hawker ^ 

7 M. 4^ W. 63. See Bland v. Lipscomhe^ 4 E. B. 713 n. (c); 
Ewart V. Graham^ 29 L. J. {Ex.) 88. 

Proof of disturbance by the defendant.'] This evidence is proper on a 
plea of Mot guilty, which denies the wrongful act, and not the right. 
The action is maintainable against another commoner, as well as 
against a stranger ; Atkinson v. Teasdale^ 2 W. Bl. 817 ; although 
the plaintiff himself has been guilty of a surcharge ; Hobson v. 
Toda^ 4 T. JZ. 71. But in an action against the lord, the plaintiff 
must allege a surcharge, and (if denied) prove it by showing that 
there is not a suilioiency of common left for him ; Smith v. Eeverel^ 

2 Mod. 6 ; 1 Sound. 346 6. fn)« WJiere the lord has licensed a third 
person to put cattle on the common, the plaintiff may declare 
against him as a stranger for a disturbance generally ; Ibid. \ Hobson 
V. Todd^ 4 T. R. 73 ; and it will, it seems, lie upon the defendant to 
prove the licence, and that he has not exceeded it, and has left sufiSl- 
cient common for the plaintiff ; 1 Sound. 346 b. (m notis). But this 
defence must be plekded specially. 

Damage.] In an action against a stranger, the smallest damage, 
as carrying away the dung from the common, is sufficient to main- 
tain the action; Pindar v. Wadsworth^ 2 East^ 154. And in an 
action against another commoner for surcharging, it is sufficient to 
prove that the defendant put on the common more cattle than he had 
a right to do, without proving any specific damage ; Hobson v. Todd, 

4 Ji, 71« 
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Defence. 

This being a possessory action, the defendant may show, under a 
traverse of the risht in the locus in quoy that the common has been 
enclosed and held in severalty, adversely, for upwards of twenty 
years, which is a bar to the entry of the commoner ; Ilawhe v. 
Bdeon^ 2 Taunt. 156. Or he may, it should seem, show an extinc- 
tion by unity of nossession, by approvement, leaving sufficient com- 
mon to those entitled to it, unaer a traverse of the right, &c. ; post, 
p. 493, and Arleit v. Ellis^ 7 B. ^ C. 346, cited post^ Action for 
Trespass to land — Plea^ right of common. But such matters are 
sometimes pleaded specially ; Patrick v. Stubbs, 9 31. TV. 830 ; 
Jones V. Robin, 10 Q. B. 680. Where the claim is founded on thirty 
years* user, the defendant may show that the dominant tenement was 
land allotted and enclosed 40 years ago under an Inclosure Act, that 
the land over which the right was claimed was and is part of the 
crown demesne, and that at that time, and ever since, the crown was 
disabled by statute from making any such grant of common. And 
queere whether the Prescription Act applies to land over which there 
was, during the time of enjoyment, a statutable prohibition to make 
any such grant? Mill v. Commissioners of the New Forest, 18 C. 
B. 60 ; 25 L. J. ((7. P.) 212; and see Wingrove Cooke on Inclosures 
and Rights of Conmion, 4th ed., 92. 


Action for Disturbance of Way. 

In an action for the disturbance of a private way, the declaration 
usually alleges the possession of certain premises, a right of w^ 
appurtenant thereto, and the disturbance of it by the defendant. It 
cannot, in general, be brought by a reversioner, unless the disturb- 
ance be of a permanent character, such as an obstruction of the way 
by a wall, posts, &c., so as to threaten an injury to the freehold. See 
Kidgell v. 3/oor, 9 C. B. 364 ; 19 L. J. ( C. P.) 177, and the cases 
there cited; Polk v. Skinner, 18 Q. P. 668. 

Right of way, how j}roved."\ The modes of proving a right of way 
are (1) by express grant, (2) by user, (3) by necessity, (4) by the act 
of Inclosure Commissioners. 

When the user has not continued down to the commencement of 
the suit, then the right must be claimed by prescription at common 
law, or by a grant alleged to have existed, but now to be lost ; for in 
such a case the claim under the Prescription Act, 2 & 3 Wm. 4, o. 71, 
could not be supported, ^e Bullen and Leake on Pleading, 2nded., 
p. 684. 

The termini of the way, as stated in the declaration, must be 
proved. Thus the claim of a prescriptive right of way from A. 
over the defendant’s close unto D. is not supported, if it appears that 
a close called C., over which the way on^e led and which adjoins to 
D., was formerly possessed by the^owner of close A., and was by him 
oonveyed in fee to another, without reserving the right of way ; for 
thereby it appears that the prescriptive right of way does not as 
claimed extend unto D., but stops snort of it ; Wright y. Rattray, 
^Bast, 377. See Simpson v. Leikwaite, 3 J9. ^ Ad. 226« The word^s 
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** towards and unto” do not necessarily imply a straigrht road, but 
admit of angular deviations ; It, v. Marchioness of Devonshire^ 4 
Ad, E, 232 ; Jackson v. Shillito^ cited 1 East^ 381. Variances of 
this kind are now of little importance, since the act for the amend- 
ment of them, already noticed. 

If the declaration alleges the way to be enjoyed by reason^^ of a 
messuage, it will not be supported bj^ proof of a right independent of 
it; Fentiman v. Smithy 4 East^ 107 ; Barnes v. Ward^ antCy p. 471. 
The allegation majr generally be struck out, or otherwise amended. 
Hearsay evidence is not admissible to prove a private way. See 
antCf p. 43. 


Eight of way how proved^ by express grantr^ The proof of a right 
of way by express grant, is, of course, a question more of construc- 
tion than of evidence. It is to be observed that a grant of a right 
of way in gross may be made good against subsequent assignees of 
the servient tenement, although covenants to keep it in repair, &c. 
cannot, as not running with the land ; Spencer^ cascy 1 Smithy L, C\ 
66. The grantto of a private way must repair it if necessary him- 
self, and th^owncr of tho servient tenement is not bound to do so, 
unless ho has expressly so bound himself; Ponfret v. Eycrofty 
1 Wms, Sound, 322 b, (in notis) ; Ingram v. Morccrofty 33 Beav, 49. 
But the granteo is not oompeliable to repair it ; Duncan v. Touchy 
Q, B, 901, 910, 

Eight of way how proved — by necessity, A right of way by ne- 
cessityy as it is sometimes called, is really a way by implied grant. 
If A. grants a tenement surrounded by his own land to B., B. is 

entitled to a right of way to it through the land of the grantor, if 

such way bo absolutely necessary to the enjoyment of what is 

g ranted; Palmer Fletcher y I Lev, 122 ; Staple y, Heydony 6 Mod, 

. And, after considerable doubt, it was laid down in Pennington v. 
Qaltaiidy 9 Ex, 1 ; that where the reserved land is enclosed by the 
land conveyed, there is an implied reservation to the grantor of a 
way through it. Tho tendency of late decisions has been to restrici 
the doctrine of the last cited case. See Daniel v. Anderson y 31 

i. J, (Ch.) 610; Do/ld v. Burchelly I If, ^ C, U3; 31 L, J, 

(Ex,) 364. As to tho inode of ascertaining the way, see Pearso.f 
V. Spencer y \ B, ^ S, 571. 


Eight of way how proved — by prescription at common lawy or non- 
existing grant, ^ * Formerly a right of way not claimed by express 
grant must have been shown to have existed from time immemorial, 
that is, from the time of Richard the First. This is called a claim 
by prescription at common law, to distinguish it from a different 
kind of prescription created by statute. 

But as it would, in almost all oases, be impossible to show the 
existence of the right for so long a period, evidence of user for a 
much shorter period has been long oonsidered sufficient to support a 
claim by prescription at common law, if not negatived by showing, 
as is sometimes possible, that the nght oame into existence at a later 
date. This period has been fixed, hy analogy to the limitation con- 
tained in the 21 Jao. 1, o. 16, at twenty years. 

And although the^ evidence fail to support a claim by prt- 
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soription at common law, by reason of its appearing that the right 
originated at a date later than the reign of Riohard the First, it 
will be sufficient to s^port a claim of the same right by lost or 
non-existing grant. This means a modern express grant, of the 
existence of which enjoyment for a period of twenty years is held 
to be eyidence. 

The only reason for claiming a right of this kind by prescription 
at common law, and also by lost grant, would seem to do a doubt as 
to the conclusiveness of the presumption in the latter case, i. e., a 
doubt how far a jury would be at liberty to disregard the eyidenoe 
of enjoyment in the latter case, and negatiye the grant. It is 
probable, howeyer, that if they did so, the Court would grant 
a new trial toties quoties. See Jenkins v. Harvey^ 1 C., M. ^ IL 
894. 

In order to establish the presumption of a grant of an easement, it 
must appear that the enjoyment was with the acquiescence, forced 
or willing, of him who was seised of an estate of inheritance ; Bright 
V. Walker^ 1 (7., M. iZ. 219; Daniel v. Norths 11 JEast^ 372; 
Barker y. Richardson^ B* Sf A. 579. And in order to make the 
enjoyment eyidence as against a reyersioner, there must«be eyidenoe 
against him of acquiescence, distinct from the mere enjoyment of the 
easement. But where the easement is shown to hayo existed pre- 
yiously to the commencement of a tenancy, the tenancy does not 
necessarily defeat the presumption of a grant ; Cross v. Letois^ 2 
B. ^ a 686. 

Charters and grants from the Crown may be presumed from length 
of possession (as for instance 100 years), not merely in suits between 
priyate parties, but even against the Crown itself, if the Crown bo 
capable of making tho grant ; Mayor of Kingston v. Horner^ Cowjk 
102 ; Jenkins v. Harvey^ 1 Cl, M. ^ R, 877. In one case, where 
land appeared to have been made inalienable by royal grant, tho jury 
were directed that they might presume a statute granting the land ; 
Lopez V. Andrew^ 3 M, tSj* R, 329. But it has been said that no 
judge could venture to direct a jury that they could affirm tho 
passing of an act of parliament within the last 250 years on an 
important subject of general interest of which no vestige can be 
found on the parliament rolls or other records, or in the history of 
the country ; and the Court accordingly refused to presume any act 
sanctioning a mode of nominating to a deanery which was shown to 
have continued for 250 years, strong evidence being given against 
the existence of a^ positive right in the Crown ; R,\. SL Peter* s^ 
JExeter^ 12 Ad. JS. 512 ; and Attorney^ General v, JEwelme Hospital^ 
17 Beav. 366; 22 L. J, (67i.) 846. See also cases of presumption 
from long possession mentioned arguendo in 2*enny v. Jones^ 10 Bing. 
78 ; Doe v. Millett^ 11 Q. 2?. 1036 ; Lyon v. Reed^ 13 Jf, 8f W. 
285. 

Where the original enjoyment is consistent with tho fact of there 
haying been no conveyance, it requires stronger evidence than what 
is usually held to be sufficient to warrant a jury in saying that any 
conveyance has been executed ; Doe v. Reedy b B. ^ A, 232. And 
where there is no evidence of the right to an easement except mere 
usery without any trace of the commencement of it, it is eviaence of 
a title by prescription rather than by grant ; Blewett v, Tregonningy 
3 Ad. JS. 554. And it seems that a jury ought not to be encou* 
raged to presume a Crown grant, from mere user, in favour of a 
party who might if he pleased have produced an authentic enrolment 
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of it| which was shown by his own witnesses to be in existence at ^e 
Tow^ ; Brune v. Thompcon^ 4 Q. B. 543, ^ 

Bight of way howvroved — 2 & 3 Witt, 4, c, 71.] By the Pre- 
Boription Act| 2 & 3 Will. 4, c. 71, s. 2, no claim which may be 
lawinlLy made at the common law by custom, prescription, or grant 
to any way or other easement, or to any watercourse, or the use of 
any water, to be enjoyed, or derived upon, over, or from any land* or 
water of our said lord the king, his heirs or successors, or being 
parcel of the duchy of Lancaster, or of the duchy of Cornwall, or 
being the property of any ecclesiastical or lay person, or body cor- 
porate, when such way or other matter as herein last before mentioned 
shall have been actually enjoyed by any person claiming right thereto 
without interruption tor the full period of twenty years shall be 
defeated or destroyed by showing only that such way or other matter 
was first enjoyed at any time prior to such period of twenty years, 
but nevertheless such claim may be defeated in any other way by 
which the same is now liable to be defeated ; and when such way or 
other matter as herein last before mentioned shall have been so 
enjoyed as aforesaid for the full period of forty years, the right 
thereto shall be deemed absolute and indefeasible, unless it shall 
appear that the same was enjoyed by some consent or agreement 
expressly given or made for that purpose by deed or writing.” By 
8. 4, Each of the respective periods of years hereinbefore men- 
tioned shall be deemed and taken to be the period next before some 
suit or action, wherein the claim or matter to which such period may 
relate shall have been, or shall be brought in question, and that no 
act or other matter shall be deemed to be an interruption, within the 
meaning of this statute, unless the same shall have been, or shall be 
submitted to, or acquiesced in for one year after the party inter- 
rupted shall have had or shall have notice thereof, and of the person 
making or authorising the same to be made.” 

In addition to the provisions in sects. 4, 5, 6, 7 (recited ante, 
pp, 479-83), and which apply to ways and other easements, sect. 8 also 
provides that when land or water, upon over or from which any way 
or other convenient* watercourse or use of water shall have been 
enjoyed or derived, has been held under any term of life, or years, 
exceeding three years, the time of enjoyment during such term shall 
be exoluoed in the computation of the period of forty years, in case 
the claim shall within three years next after the end or determination 
of the term be resisted by a person entitled to any reversion expectant 
in it* So much of sect. 6 as prescribes the form of pleading the 
enjoyment os of right,” will be found under the head of Action 
for Treepaee to Land — Plea — Bight of Way, 

Upon the construction of this statute, the following decisions have 
occurred: — In order to establish a right of w^ay by enjoyment for 
twenty years, it must be proved that the claimant has enjoyed it for 
the full period required, and that he has done so as of right.” 
Therefore if the way shall appear to have been enjoyed by the 
claimant not openly but by stealth, as a trespasser would have done, 
or if he shall have occasionally asked the permission of the occupier 
of the land, no title will be so acquired, oo if there has been unity 
of possession during all or part of the time, for then the claimant 

* This word is supposed to have been accidentally substituted in the statute 

roll for the word ** easement.” 
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'will not have enjojed as of right the easement hut the soil itself. 
So it must have been enjoyed without interruption. Again^ such 
claim may be defeated in any other way by which a similar claim by 
custom, prescription, or grant, may be defeasible ; and therefore it 
may be answered by proof of a grant, or of a licence, written or 
parol, for a limited period, oomprismg the whole or part of the twenty 
years, or by proof of the absence or ignorance of the parties interested 
in opposing the claims, or their agents, during the whole time that it 
was exercised. See the judgment in Bright v. ^fValker^ 1 C., Af. fy 
B, 219f where, in an action of trespass, the defendants pleaded that 
they had for twenty years as of right and without interruption used 
n right of way, Parke, B., observed: The issue is, whether the 
occupiers of the closes of right and without interruption have had 
the use and enjoyment as they insist under this issue ; therefore 
they must show an uninterrupted rightful enjoyment for twenty 
years.*^ If they had enjoyed it for one week, ana not for the next, 
and so on alternately^ their plea would not have been proved. In 
the present case, the permission asked for and given shows that the 
occupiers of the closes did not enjoy the way as of right; and 
•therefore also that they did not enjoy it uninterruptedly.” Lord 
Lyndhurst, 0. B., also said: ^^The simple issue is, whether there 
has been a continued enjoyment of the way for twenty years; and 
any evidence negativing the continuance is admissible. Every time 
that the occupiers ask for leave, they admit that the former licence 
is expired, and that the continuance of the emoyment is broken 
Monmouth Canal Company v. Harford, 1 C,, Af. li. 631# 

The enjoyment meant by the statute is an open notorious one, 
without particular leave at the time, by a person claiming to use 
without danger of being treated as a trespasser, as a matter of right, 
whether strictly legal by prescription, or adverse user, or by aeea 
conferring the right ; or, though not strictly legal, yet lawful to the 
extent of excusing a trespass, as by a consent or agreement in 
writing not under seal, in case of a plea of forty years, or by 
such writing, or parol consent, or agreement, contract, or licence, in 
case of a plea of twenty years. See the Judgment of the Court in 
Tickle V. Brown, 4 Ad, ^ E, 369-382. Therefore, an annual pay- 
ment for the use of the way will defeat an enjoyment for even forty 
years ; Ib, So will proof of leave and licence ; Beasley v. Clarke, 
2 N, C. 705. The acts of enjoyment must not be aut vi, aut clam, 
aut prec^rio : Eaton v. Swansea JVaterworks, 17 Q. B, 275, per 
Eric, J. Proof that the plaintiff, before the commencement of the 
period, held the right under a lease, is evidence from which the jury 
may, if they think proper, infer a permissive enjoyment after its expi- 
ration ; Clay v. Shackeray, 2 Mood, ^ Bob, 244. Unity of posses- 
sion disproves the enjoyment of the easement as such ; Onley v. 
Qardiner, 4 M, 496; Clayton v. Corby, 2 Q. B, 813. Where 

the easement has been enjoyed without the knowledge of either party, 
the user will not establish the right ; as where the owner of a house 
built twenty years ago on land excavated by a mine, claimed the 
easement of preventing his neighbour from mining so as to injure the 
house, it was held that the period did not begin to run until his 
neighbour was aware of the excavation under the house ; Partridge 
v. Scott, 8 M. iJj' W. 220. 

An enjoyment for fifty years down to within a few years before 
action brought, when it ceased, will not establish a right of way 
under this statute; Parker v. Mitchell, 11 Ad, E, 788. Borne act 

X Z 
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of user sbotild be shown at least in the first jevLt and in the last year 
during the period required by statute ; but it does not aroear to be 
necessary to show some act done in every year ; Lowe v. Carpenter j 
0 JBx. 825, and the judgment of the Court there. Whether such act 
of user must be an actual one, or whether a constructive user, as in 
Payne v. Shedden^ infra^ will sufBce, would seem to be an open 

S iestion. Even an actual non-user may perhaps be explained by 
e circumstance cf the claimant not having any necessity for the 
enjoyment. It has been ruled, that if there be ten years’ en- 
joyment of a right of way, and then a cessation under a temporary 
agreement for another ten years, yet this may be a sufficient enjoy- 
ment of the old right for twenty years to make it indefeasible under 
the statute ; for the agreement to suspend the ^joyment of the right 
does not extinguish, nor is it inconsistent with the right. Thus if 
instead of a direct path from A. to B., another track over the plain- 
tiff’s land from A. to Q. and thence to B. had been substituted by 
parol agreement of the parties for an indefinift time, yet the user of 
the substituted line may be considered as substantially an exercise of 
the old right, and evidence of the continued enjoyment of it ; pep' 
Patteson, J., Payne v. Shedden^ I Mood. (Jj- liob. Ji83 ; and see Hale 
y. Oldroyd, 14 A/. W. 769 ; Hall v. Swift, 4 N. C. 381. An 
interruption under this act must be by the owner of the locus in quo 
(i. e. of the servient land) ; per Parke, B., Onley v. Gardiner, 4 M. 

W* 497. Where, pending negotiations for a compromise, there 
has been an interruption of the enjoyment for more than one year 
before f^tion brought, it is for the jury to say whether the interrup- 
tion has been acquiesced in or not; Jiepinison v. Cartwright, 33 L. J. 

i Q. JB.) 137. Where non-user of a way for a year is proved by the 
efendant, he may also prove payment of an acknowledgment for 
the user just before the non-user, in order to rebut the inference of 
a mere voluntary forbearance on the part of the claimant ; Tickle v. 
Brown, 4 Ad. JE. 369. A claim of way for cattle and carts may 
be proved by showing constant use for cattle, and a user for less than 
twenty years for carts, the claimant not having possessed carts for 

5 art of the period; Dave v. Jleathcote, 25 L. J. (-fer.) 245 ; Carr v. 
Foster, 3 Q. B. 581. 

A consent in writing by a party who could have objected during 
any part of the period, will prevent the operation of the statute ; 
Toynbee v. Brown, 3 Bx. 117 (decided on the Tithe Prescription 
Act, 2 & 3 Will. 4, 0 , 100). Quicre, whether n consent contained 
in an answer in Chancery would be sufficient ; Ib. 

By sect. 7, where the person who ought to remit the claim of right 
is under certain disabilities, or is tenant for life, the period of dis- 
ability or of* the life estate is to be excluded from the period of 
twenty or thirty years, as the case may be. If, tnerefore, 
any such disability occurs during the twenty or thirty years next 
before the suit, the claimant must make up the full period by proof 
of user before it began ; and the whole period of twenty or thir^ 
years so made up will be deemed to be ** next before the suit” within 
the meaning of the act. Thus, where defendant pleaded enjoyment 
of a profit in alieno solo for thirty years, to which tl^e plaintiff replied 
a tenancy for life for twenty-five years out of the thirty, to which 
defendant rejoined, that the life estate did not continue during 
the thirty years, and defendant proved an enjoyment for twenty-four 
years next before and six years next after the life estate till action 
brought, the defendant was held entitled to a verdict ; Clayton v. 



4»l 


Action for Disturbance of Way. 

Corby y 2 Q. JS. 813, Sut setnh. suoh disability will not prevent a 
legal interruption, submitted to whUe it lasted, from defeating tko 
olaim ; Ih. 

Under sect. 8 [antc^ p. 488), a tenancy for term of life, or of years 
exceeding three, will do excluded from the computation of forty 
years (applicable to ways and watercourses) only on condition that 
the claim is resisted by the reversioner within three years after the 
determination of the term; Wright v. Williams^ 1 M. fSf W. 77. 
But suoh tenancy for more than three years is not excluded from the 
computation where the claim is in respect of twenty years’ enjoyment ; 
Da/A V. Shinner, 18 Q. JB. 568. 

In Bright v. Walker^ 1 (7., M. ^ R. 219, a way had been used 
adversely for twenty* years over land in possession of a^ lessee who 
held under a lease for lives granted by a bishop, and it was held 
that this user gave no right as against the bishop, and did not affect 
the see. It was also held that no right was gained under the statute 
as against the bishop’A lessee. The grounds of this decision are thus 
explained by Parke, B. : — If the enjoyment takes place with the 
acquiescence or by the laches of one who is tenant for life only, will 
it be good to give a right against the see and those claiming under it 
by a new lease, or only against the termor and his assigns during the 
continuance of the term ? or will it be altogether invalid ? It is 
quite clear that no right is gained against the bishop. The important 
question is^ whether this enjoyment, as it cannot give a title against 
all persons having estates in the locus in quo^ gives a title against the 
lessee and defendants claiming under him or not at all P We think 
that no title at all is gained by an user which does not give a valid 
title against all and permanently affect the see. Before the statute 
this possession would indeed have been evidence to support a plea or 
claim by non-existing grant from the termor in the locus in quo to 
the termor under whom the plaintiff claims, though such a claim was 
by no means a matter of ordinary occurrence ; and in practice the 
usual course was to state a grant by an owner in fee to an owner in 
fee. But since the statute, such a qualified right is not given by an 
enjoyment for twenty years. For in the first place the statute is for 
shortening the time oi prescription ; and if the periods mentioned in 
it are to be deemed new times of prescription it must have been 
intended that the enjoyment for three periods should give a good 
title against all, for titles by immemorial prescription are absmuto 
and T^id against all. They are suoh as absolutely bind the land^ in 
fee. And in the^,next place, the statute nowhere contains any in- 
timation that there may be different classes of rights qualified and 
absolute, valid as to some persons and invalid as to others. From 
hence we conclude that an enjoy nient of twenty years, if it ^ive not 
a good title arainst all gives no title at all ; and as this enjoyment, 
while the land was held by a tenant for life, cannot affect the rever- 
sion in the buhop, and is not therefore good against every one, it is 
not good against any one.^^ 

Public right of way.] In an action for the disturbance of a pnblie 
right of way the declaration usually states the existence of a public 
highway, the plaintiff’s possession of adjoining premises, and his 
distorbanoe in the use of the way. For an obstruction of a permanent 
eharaoter it would seem that an action may be brought W a rever- 
sioner; KidgUl V. Moore^ 5 C7. B. 364; Sim]fson v. Savage^ 26 
L. J. (C. P.) 50. It must be shown that the plaintiff has sustauied 
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an inoonyenienoe beyond that which is common to the publio at 
large. 

Proo^ of public toay^l Publio ways, when not created and regu- 
lat^ by acts of parliament, are usually proved by notorious and 
uninterrupted user, from which a dedication to the public by ' the 
owner of the land over which the way extends may be implied. 
Where the plaintiff erected a street le&ding out of a highway across 
his own close, and terminating at the edge of the defendant's adjoin- 
ing close, which was separated by the defendant’s fence from the end 
of the street, after twenty-one years (during niaeteen of which the 
houses were completed, and the street puUicly watched, cleansed, 
and lighted, and both footways and half the horse-way cleansed at 
the expense of the inhabitants), it was held that this street was not 
to be presumed to be so dedicated to the public, as that the defendant, 
pulling down his own wall, might enter in at the end ai^oining his 
land, and use it as a highway; Woody er v. Hadden^ 5 Taunt. 125 ; 
Poole y. Iluskinson^ l\ M. ^ W. 827. If the owner of the soil 
throws open a passage, and neither marks by any visible distinction 
that he means to preserve all his rights over it, nor excludes persons 
from passing oyer it by positive prohibition, he shall be presumed to 
have dedicated it to the public ; per Lord Ellenborough, v. lAoyd^ 
1 Camp. 260 ; Trustees of British Museum v, Finnis^ 5 C. ^ P. 
460. ]3ut proof of a bar having been placed across the-street soon 
after the houses which form the street were hnished, will (for some 
time, at least) rebut tlve presumption of dedication, though the bar 
was soon afterwards knocked down and the way used as a thorough- 
fare; Roberts v. Karr^ 1 Camp. 262 (n). It has been held in one 
case that six years’ user may be suificicnt to found the presumption 
of dedication ; Trustees of Rugby Charity v. Merry weather^ 1 1 East^ 
375 (n.) ; and where the locus in quo nad been on lease for a long 
term down to the year 1780, and from that year till the year 1788, 
the publio were permitted to have the free use of it as a way, this 
was held suihoient time for proving a dedication. If the land is in 
the possession of a tenant, such tenant cannot dedicate it to the 
public so as to bind the owner of the fee ; Wood v. Vealy o B. ^ A. 
454, But after a long lapse of time and frequent change of tenants 
Lord Ellenborough hmd, that from the notorious and uninterrupted 
use of a way by the public, it might be presumed that the landlord 
had notice of the user and that it was with his concurrence ; R v, 
Parr, 4 Camp. 16. And where public user alone for six or seven 
years was shown, the presumption was held not to be rebutted by 
proof that the land had been a short time before in strict settlement, 
out had been sold in fee under a power before the user began, and 
that it was for those who denied tne dedication to show that there 
was no one in esse at the time who was competent to dedicate ; R. v 
Petrie, 4 E. ^ B. 738. Where a publio footway over Crown land 
was extinguished by an inclosure act, but for twenty years after the 
inolosure took place the public had continued to use the way, but the 
land daring eight of these years had been in the occupation of a 
licensee from the Crown, it was ruled that this user was no evidence 
of a dedication to the public, as it did not appear to have been with 
the knowledge of the Crown ; Harper v. Charlesworth, ^ B. ^ C. 
574, Yet there may be a dedication by the Crown, and where the 
user has been uninterrupted for forty or fifty years, and the land not 
under lease, the dedication ought to be presumed, whether the free- 
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hold be in the Crown or an unknown party ; Jlca. y. Dust Mark, 11 
Q. B. 877. 

The Highway Acts, 5 & 6 Will. 4, o. 50, and 27 & 28 Viot. c. 101 ; 
do not affect the mode by which a highway may be dedicated to the 
public, except where it is sought to make tne parish liable to repairs ; 
jR. V. JFest Marky 2 Mood, ^ Roh^ 305 ; Surrey Canal Company v. 
Mally I M. G. 392, 401 ; Roberts v. Hunty 15 Q. B. 17. 

Where a highway is bounded upon both sides by a fence, the 
public are entitled primd facie to make use of the whole space, and 
are not confined to that part which is metalled or kept in order for 
traffic, and any practical obstruction which hinders any one from 
using the way in this manner may give rise to a cause of action ; 
Reg. V. The United Kingdom Telegraph Company y 31 X. J*. (AT. C.) 
166; Reg. v. Train^ Ib. 169 ; 2 B. ^ S. 647. But a highway may 
be dedicated with an obstruction u|K>n it, such as a flap-door open- 
ing into a vault, a stile, &o. ; Fisher v. Proicse^ 2 B. S, 770 ; 
31 X. J. (Q. B.) 212 ; Cooper v. Walker^ Ib. ; Robbins v. JoneSy 
15 C. Bey N. S. 221 ; 33 X. J. (C. P.) 1. 

Disturbance by the defendant — special damage.l The plaintiff 
must prove on a plea of Not guilty some disturbance by the defendant, 
and where the action is for a nuisance in a public highway, he must 
prove the special damage if put in issue by the plea ; Wilkes v# The 
Hungerford Market Co.y 2 N. C. 281. The expense of conveying 
goods, &c., by a longer and less convenient way is sufficient damage 
to support an action for obstructing a public highway ; Dobson v. 
BlackmorCy 9 Q. P. 991. So the iniury done to the public by the 
obstruction of customers who would otherwise have come to him; 
Rose V. GroveSy 6 Scott Xviv R. 645. 

Proof of way — by order of Inclosure Commissioners.'] Under the 
41 Geo. 3, 0. 109, s. 8, the Inclosure Commissioners have power to ** set 
out and appoint the public carriage roads and highways’* over the 
lands to be inclosed. And by s. 10 the same power is given to set 
out private roads ; and by s. 11 all private rights of way not set out 
by tne commissioners are extinguished. 


Defence. 


Jlot guilty.] By the rules of H. T. 1853, in an action for ob- 
structing a right of way, the plea of the general issue will operate as 
a denial of the obstruction only and not of the plaintiff’s right of way. 
The disturbance may be by ploi^hing up the way, &o. ; Com. Dig. 
Case for Disturbance {A, 2.). For tliough the grantor is not gene-* 
rally bound to repair it, he cannot lawfully impair it by his own 
act. 

Traverse of the right.] The defendant may show that the way has 
ceased to exist, as that the waY has been extinguished by an ioclo- 
sure act, &c* ; or if claimed by presumed ^ant, that during the 
adverse user the land was in the possession of a tenant. If the way 
is claimed as a way of necessity, it has been held that the defendant 
may show that the plaintiff can approach the place to which it leads 
over his own land, and that consequently the w^ of necessity has 
oeased ; Holmes v. Goringy 2 Bing. 76. But see Procter y. Hoagsony 
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10 JFj?. 824; 24 L. J. (JSx,) 195. He may prove that the way was 
onljr a way by sufferance during the pleasure of himself and the 
plaintiff ; Iteiffnolds v. JEdwards, Willes^ 282 ; as evidence of which 
ne may show that he has kept a gate across the road, or that the 
plaintiff has paid him a compensation for the use of the way. And 
though these cases were before the Prescription Act, they seem to be still 
law, for they show a precarious enjoyment. See ante^ pp. 488-9. He 
may also show that the right of way has been renounced and aban- 
doned by acquiescing in an obstruction for more than twenty years ; 
Dower v. /A//, 1 N. C. 555. Or where it is claimed under Lord 
Tenterden’s Act the defendant may show acquiescence in an inter- 
ruption for one year of the twenty or forty years relied on bjr the 
plaintiff. See sect. 4, ante^ p. 479. But where a party was entitled 
to pass along a navigable drain from his land to the river, and the 
owner of the land lower down erected a permanent obstruction across 
the drain, it was held that the circumstance of part of the drain 
having been impassable for sixteen years from an accumulation of 
mud did not deprive the party of his right to sue for such obstruc- 
tion ; JBoiver v. A temporary user of another way by 

reason of its greater convenience, is not evidence of the abandonment 
of an immemorial way ; Ward v. Wardy 7 Ex, 839. But where 
the alleged right appears to have been enjoyed over every part of a 
close, and not in any defined or visible path, the defendant is 
entitled to a verdict ; Schwinye v. Dowelly 2 F. <5* E. 845. 

The defendant may also prove an extinguishment of the right by a 
substantial alteration in the original object of the grant of the way ; 
thus where a way is granted to an open piece of ground now used 
as a wood- house,” the grantee, though not bound to continue to use 
it ad a wood-house, cannot use the way for a dwelling-house built 
thereupon ; Allan v. Gommcy 11 Ad, E, 759. Or he may show a 
use of the way for purposes not contemplated by the grant, as the 
misuse for merely agricultural purposes of a way to a coach-house 
and stable ; Ilcnniny v. Eurnety 8 Ex, 187 ; Skull v. Glenistery 16 
C\ B,y N, S, 87 ; 33 £, J, ( C, P.) 185. But a way is not necessarily lost 
by an alteration, improvement, or enlargement of the premises to which 
it is annexed, nor by every change in the use or destination of them. 
The nature of the way depends upon the terms of the grant and expressed 
object of it, or on the projudico arising to the grantor by the altered 
user. See the two last cases, and LuttrelVs Casey 4 Pef/>.8G. Unity of 
possession is also an extinguishment of an easement ; but where the 

K has different estates in the two pieces of land, as an estate^n 
. the land over which, and a term of years in the land in respect 
of which, the easement exists, the easement is suspended only, and 
not extinguished ; Thomas v. 'ThomaSy 2 C.yM, R, 34. 

As to the effect of admissions by previous occupiers or tenants of 
the dominant tenement, see antCy Admissionsy p. 62. 


Action for Disturbance of Watercourse, 

The principal allegations in the declaration are usually, 1. The 
posTOSsion of a mill, water-meadow, or other tenement in respect of 
which the right of water is enjoyed ; 2. The right to the water ; 
3. The disturbance ; 4. The damage. 

Proof of the right to the water,] The right to the use of water 
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flowing in a natural stream upon the surface of the earth belongs of 
right to the proprietors of the adjoining land» and is not enjoyed by 
yirtue of acquiescence or a presumed grant; Chasemore v. Rich* 
ards, 7 JET. I. Cas. 349; Wood v, TFaud, 3 Rx. 748, 775. A 
riparian proprietor has a right to a reasonable use of the water 
for his domestic purposes and for his cattle, without regard, in 
case of a deficiency, to the interests of proprietors lower down 
the stream ; Miner v. Gilmour^ 12 Moo. P. C. C. 156. But 
the right to use it to the prejudice of any proprietor of land above 
or below, by throwing back, diverting or polluting it, is a right 
for which the claimant must show a title by contract, prescription, 
or other adequate authority ; Mason v. Ilill^ b B. ^ Ad. 1 ; 
Rmhrey v. Owen^ 6 JEx. 353. The provisions of the Prescription 
Act, 2 & 3 Will. 4, 0 . 71, which apply to ways or watercourses, 
have been already referred to, antCj p. 488 ; and the decisions 
on the statute upon rights of way are generallv also applicable 
to rights of water. It has been held that a right to take water 
from a well for domestic purposes is an easement and not a profit h 
prendre ; Race v. Ward, 4 B. 702. Whether a preoariohs 

licensee of the use of the water of a stream can sue a stranger for 
disturbing it, is open to question ; but if the stranger fouls water 
when actually withdrawn and appropriated under such a licence to tho 
licensee’s own use, he is liable ; Whalley v. Laing, 2 //. <§- N. 476. 

In The Stockport Waterworks Company v. Potter, 3 II. cj* C. 
300, it was held that tho grantee of that portion of the estate 
of a riparian proprietor which did not abut on tho river could 
maintain no action, except in the name of the grantor, for a 
pollution of the water ; for that tho rights of tho occupier of tho 
river bank could not be severed and conveyed in gross. Where 
the plaintiff claimed a watercourse by reason of a mill, and the jury 
found a disturbance of the right as enjoyed before tho erection of the 
mill, tho finding was held not to support the claim ; Frankum v. 
Falmouth, 2 Ad, Sr F. 452. It would seem, however, that if the alle- 
gations in the count and the evidence permit it, there may be a dis- 
tributive finding in such a case, or there may be an amendment. 
See Wood v. Waud, 3 Ex. 773, 774. A grant by the higher land- 
owner to the lower landowner and his assigns” will justify an 
assignee in suing for disturbance of his use of the water, claiming 
it ‘‘by reason” of his possession of his land; Northam v. Hurley^ 1 
Em 4* 665. 

Such rights as those previously mentioned may be acquired, though 
the channel for the water be wholly artificial, and made for a dittb- 
rent purpose ; as where the owners of a brewery had enjoyed the use 
of water issuing for twenty years out of the mouth of a disused adit 
made to drain mines, it was held that the mine owners could not 
afterwards resume the working of the mines so as to infect the water ; 
Mayor v. Chadwick, 11 Ad. ^ E. 571. If, however, the adit water 
had been used with notice of tho intention to resume the workings, or 
under oircumstances from which such notice must necessarily ba^ in- 
ferred, or if there had been a local custom to resume them at any time, 
it seems that the Court was prepared to hold, that no right would have 
been thereby gained ; and such notice or custom may be shown on a 
traverse of the right. In the above case natural and artificial 
streams are treated as undistinguishable in point of law, so far as 
respects the acquisition of rights over them. But in Arkwright v. 
Qelly 6 Mm (§• Wm 231, and Wood v. Waud, 3 Ex. 748, the Court of 
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Exolieqaer held that those came under a different rule, and that long 
enjoyment would not give a right to the unobstructed use of a sough 
or stream obviously made for temporary purposes, as to drain a mine, 
at least as ageiost any one claiming under the makers ; and the 
Court further distinguished from diversion^ holding that the 

latter might be lawful in oases where the former was not. So Where 
neighbouring land is benefited by the water flowing through artificial 
drams made by a farmer for draining his own land, it was held that 
the farmer for the purposes of cultivation might deepen the drain, 
^and thereby draw oft' the water, though the plaintiif had enjoyed it 
for the full period of fifty years ; Greatrex v. Hayward^ 8 Ex^ 291. 
But these cases are not to be taken as establishing a rule that rights 
oannot be gained to water flowing through an artificial cut, though 
such cuts are not to be treated on the same footing as natural streams, 
so far as regards ordinary riparian rights. Thus a right may exist by 
user to divert water from a stream from time to time by an old 
artificial out, to supply cattle with water when required ; Beeston v. 
WeatCf 6 E. ^ B, 986. And in Sutclife v. Booths 32 i, (Q. BJ) 
136, it is laid down by Wightman, J., in plain terms, that an arti- 
ficial watercourse may have been originally made under such circum- 
stances, and have been so used as to give all the rights which the 
riparian proprietors would have had if it had been a natural stream. 
Where a natural stream is partly fed by surface drainage, as by an 
overflow of ponds formed by land springs, and of wells and watering- 
places for cattle in wet seasons (such overflow not running in a fixed 
and defined watercourse), the owner of a mill on the stream cannot 
sue the landowner for a diversion or stwpage of such sources of 
.supply; Broadbent y. Rainshotham^ 11 Ex, 002; 25 L, J. {Ex*) 
115 ; Bawstron v. Taylor ^ 25 L, J, {Ex.) 33 ; 11 Ex* 369. 
But where a stream flows in a defined channel from a spring 
head, a diversion and detention of the water by pipes and tanks at 
the head is actionable ; lJudden v. Clutton ifnion^ 1 II, E", 627. 
So where a natural river was supplied by underground water, which 
was withdrawn from, or prevented from flowing into, the river, by 
the digging of a well, it was in one case held that a mill-owner on 
the river might sue for injury by such obstruction ; Dickinson v. 
Grand June, Can, Co.^ 7 Ex, 282. But this case has been re- 

f arded as unsatisfactory, and it has been since held in the House of 
lords, that unseen iinderground waters are distinguishable from 
open streams, and that the doctrine of presumed grants is inapplicable 
to them. Hence, a mill-owner cannot complain if a neighbouring 
landowner digs a deep well in his land, and thereby sensibly dimi- 
nishes the waters of the mill-stream, and the latter may apply or 
distribute the waters of the well as he pleases. But ut semble if the 
well be dug merely animo vicino nocendi, and not for bond fide use, 
the obstruction my become actionable ; Chasemore v. Richards^ 2 H, 
4* E, 168 ; T II* Jj, Cas. 349. See also Acton v. Blundell^ 12 M, 

W* 324 ; Ilamvnond v. Hall^ 10 Sim, 551 ; and South Shields Water ^ 
works Co. V. Cookson^ 15 Z* J, {Ex.) 315. In R. v. I'he Metropo- 
litan Board of 7f/brks, 3 B, S. 710; 32 Z. J, {Q, B.) 105, the 
plaintiff’s land contained a small pond supplied from beneath by 
Mveral powerful springs. This pond was diverted by the plaintiff 
into several ornamental streams or rivulets, but the whole supply of 
water was suddenly withdrawn by a sewer constructed by the deien- 
dants upon adjoining land, and which drained the springs from which 
^iwater had been supplied. Held, that the plaintifls had no remedy. It 
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has, however, been recently held, in the case of Hodgkinson v. Emior. 
^ B. ^ S. 229 ; 32 X. J. (Q. B.) 231, that to discharge muddy water 
{oreal^ by works newly erected on the defendant’s land^ through 
underground passages into the plaintiff’s . pond is a gooa cause of 
action. 

A right to oast into a river or stream the rubble and refuse of mine 
works may be claimed by prescription, and therefore by stat. 2 & 3 
Will. 4, c. 71 ; or it may exist by local custom ; and it seems that 
this is a claim of a watercourse ’’ under sect. 2 of the act ; Carlyon 
V. Lovering^ 26 X. J. (JSx.) 251 ; 1 XT.’ JV*. 781 ; Wright v. 
Williams^ 1 M. <S(* 77. See the arguments in Murgatroyd v. 

jRohinson^ 26 X. J. (Q. B,) 233 ; Bastard v. Smithy 2 Mood. JZoft, 
129. 

Proof of disturbance.'] In an action for contaminating a well by 
erecting a cesspool near it, the plea of Not guilty puts in issue as well 
the fact of the erection as that of the consequent contamination ; 
Norton v. Scholejield^ 9 M. Sr W. 665. When the plaintiff com- 
plained of a diversion of the water of his pond by cutting and con- 
tinuing a sewer near it, and it appeared that the defendant had 
drained the pond before the sewer was made in order to make it ; but 
that the sewer, when made, did in fact prevent the pond from re- 
filling, it was held that the alleged disturbance was proved ; Dukes v. 
QosUing^ IN. C. 588. If the plaintiff takes water out of a stream run- 
ning through his land to the pond of B., whereby B.’s pond is not so 
full, this is not actionable, unless there bo a permanent diversion of 
the stream ; Smart v. Stisted^ Com. Dig., Action for Nuisance (C) ; 
Bmhrey v. Owen, 6 Ex. 253. Bui any abstraction or detention of 
water, so as to produce sensible inconvenience, is actionable ; Wood 
V. 7Vaud, 3 Ex. 748. And if the defendant has caused the water 
to be foul, there is a damage in law, although the existence of other 
causes of foulness, occasioned by other riparian landowners, may 
make the particular damage done by the defendant undistinguish- 
able. As to the mode in which water may be diverted and removed 
by the owners of adjoining mines, see Smith v. Kenrick,^ C. B. 
515; Baird v. Williamson, 15 C. B., N. S. 376; 33 X. J. IC. P.) 
101 . 

Damages.] Actual damage or loss occasioned by the disturbance 
need not be shown if it be against the right ; Emhrey y. Owen, 6 
Ex. 353 ; Dickinson v. Grand Junction Canal Co., 1 Ex. 282 ; 
Northam v. Hurley, \ E. Sr B. 665 ; Sampson v. Hoddinott, 1 
C. B., N. S. 590 ; 26 X. J. (C. P.) 148. 

Defence. 

The plea of Not guilty, as in other cases of tort, only denies the 
wrongful act, and not the inducement, right, or other facts alleged* 
It does not put in issue the wrongfulness of the act done ; Frankum 
V. Falmouth, 2 Ad. Sr E. 453. It is no defence that the plaintiff may. 
have contributed to the fouling of the water, where a wrongful foul- 
ing by the defendant is complained of ; for this rule is inapwcable to 
wrongful and wilful acts on the part of the defendant ; Whalley v. 
Laing, 2 H. ^ N. 476. 

Traverse of the right claimed.] This traverse does not put in 
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issue the possession of the dominant tenement by reason whereof the 
right is claimed ; Dukes v. Goslimj^ 1 N, C, 588. Interruptions 
not acquiesced in for a year are evidence, as where the claimant of 
the use of water for irrigation had drawn it off from the defendant’s 
watercourse for twenty years, but had always been resisted, and had 
once been £ned and paid the fine on a conviction for wilfully taking 
it, the conviction was held admissible* to prove a contentious enjoy- 
ment throughout, insufficient to gain a right under the statute ; 
Eaton V. Swansea Waterworks C'o., 17 Q, B. 267. ' • 

An alteration destructive of the plaintiff’s right may be shown 
under this traverse, ante^ p. 494. But a right to water is not de- 
stroyed by a partial alteration in the direction of the stream by the 
claimant ; Hall v. Swift ^ 4 iS^. C, 381 ; nor by an interruption 
occasioned by a dry season ; nor by an alteration in the machinery of 
the mill turned by it, if not prejudicial to others entitled to the same 
water; Saunders v. Neicman^ 1 B, A. 258. Where the plaintiff* 
ha|i, by oral licence, permitted the defendant to erect a permanent 
work which has necessarily lessened the supply of water, he cannot 
afterwards revoke the licence or sue for the injury ; Liggins v. 
InqCy 7 Bing, 682. The declaration stated an immemorial right to 
a flow of water out of the defendant’s well for supplying three ponds 
in three closes of the plaintiff': the plea traversed the right. It ap- 
peared that thirty years ago tho plaintiff* had diverted the flow of 
water from an ancient pond in one of the closes, and had carried it 
into three other ])ouds, and discontinued the use of the old pond, 
which had since become filled with rubbish : Held, that he had not 
thereby lost his old right, but might recover for such a diversion of 
the water as prevented it from flowing out of the well into the old 
pond ; and this, although the case opened and attempted to be proved 
at tho trial was that of a right to the supply of the three new ponds. 
Audy^cr Cur, i5., if the claim had been under Lord Tenterden’s Act, 
tho right would have been equally unaflTected by the substitution of 
the new mode of distributing the overflow from the well ; Hale v. 
Oldrogdy 14 M, *5!’ Jf\ 789. Where the plaintiff’ states a right to 
keep wrftcr flowing to a mill by a weir of a certain height, the defen- 
dant may show a grant or prescription enabling him to reduce its 
height, under a traverse of the right ; but sernble, he cannot, on such 
a traverse, show a right to lower it, gained under Lord Tenterden’s 
Act by twenty years’ ust r before the commencement of the suit ; 
Wards. Robins, 16 31, c^. W. 237. 


Action for Disturbance of Pews, 

This action is now seldom brought. The declaration states that the 
plaintiff was possessed of a dwelling house, that by reason thereof he 
waa entitled to the use of a pew in the parish church during service, 
and the disturbance of the right by the defendant. Where the right 
to a pew is not annexed to a house, but is simply allotted to an indi- 
vidual parishioner by the churchwardens, no action will lie for v 
disturbance of the right; Mainwaring v. Giles, 5 B, A, 356. 
But a disturbance of the right as appurtenant to a house may be tho 
subject of an action. This ri^ht is proved by faculty or grant from 
the ordinary, or from those acting under his commission or authority, 
or by prescription from which a faculty is presumed; Hawkins y, 
Compeigne, 3 Phil. Rep. 15. Those who reside out of the parish 
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cannot become entitled to a pew by faculty, nor, it would seem, by 
prescription; Byerley v. Windus^ b B. St C, In Griffith v* 
MattheioSy 5 T. JR. 296, the Court expressed an opinion that thirty -fiyo 
years’ continued possession, without proof of the origin, was good 
evidence in support of a claim to a pew. It was said, also, that against 
a wrongdoer the same strength of evidence was not required as would 
be in an action against the ordinary. And see Kenrich v. Taylor^ 
1 Wils^ 326 ; Morgan v. Curtis^ 3 M. ^ JR. 389. Proof that the pew 
has always been repaired by the claimant is strong evidence in sup- 
port of his title, but it may also be shown that no other has repaired 
the pew ; Pettman v. Bridger^ 1 Phil. 325. It may happen from the 
subdivision of a house that three or four families may become entitled 
to a single pew ; Harris v. Drewe^ 2 B. Ad. 167. 

It has not yet been decided whether the provisions of the Prescrip- 
tion Act, 2 & 3 Will. 4, c. 71, apply to pews. 

It must be borne in mind that the cases above cited refer to pews 
in parish churches built before the year 1818. Seats and pews in 
churches built after that year are let and assigned according to the 
provisions of 58 Geo. 3, o. 45, ss. 75, 76 ; 3 Geo. 4, o. 72, s. 24 ; and 
1 & 2 Will. 4, c. 38. 


^ Action for Infringing Patents. 

The declaration usually alleges, 1. That the plaintiff was the first 
inventor; 2. The grant of the letters patent; 3. The specification 
a^'d enrolment or filing thereof ; 4. The several breaches* of the patent 
ripht complained of ; 5, The damage. Since the Common Law Pro- 
cedure Act, 1852, the declaration may, it seems, allege performance 
generally of all conditions precedent without stating expressly that a 
snecification was tiled or enrolled ; and it lies on the defendant to 
plead the non-observance of this condition. See form 31, Sched. B. 
Common law Procedure Act^ 1852. 

• 

Stat. 15 16 Viet. c. 83.] By the act 15 & 16 Viet. o. 83, it is 

provided (sect. 2), that all courts and judges shall take notice of the 
seal of the commissioners of patents, and also receive as evidence all 
copies and extracts of documents deposited in the office, certified 
under their seal, without further prooi or production of the originals. 

By sect. 17, all letters patent are to be made void on non-payment, 
within the times therein limited, of the sums and stamp duties re- 
quired by the schedule of the act ; and the certificate of payment 
issued under the seal of the commission, and duly st^imped, shall be 
evidence of payment. 

By sect. 33, copies* printed by the Queen’s printers, of specifica- 
tions, disclaimers, and memoranda of alterations, shall be admissible 
in evidence, and deemed to bo primd facie evidence of the existenco 
and contents of the documents to which they purport to relate ; but 
semh. proof must be given that they come from the Queen’s printer|i, 
for this is not expressly dispensed with. 

Sect. 41 enacts that in actions in the superior courts of record 
at Westminster for infringement the plaintift* shall deliver with his 
declaration particulars of the breaches complained of, and defendant 
shall deliver with his pleas particulars of any objections on which he 
* means to rely at the trial; and at the trial no evidence shall be 
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allow^ to be given in support of any infringement or objection im« 
peaching the validity of the patent, which is not contained in the 
particulars m delivered : provided that the place or places, at or in 
which, and in whet manner, the invention is alleged to have been 
used or published prior to the date of the patent shall bo stated in 
such particulars: provided it shall be lawful for any ‘‘judge at 
chambers ” to allow an amendment of the particulars on such terms 
as he thinks fit. The same section applies to particulars of objections 
delivered in proceedings on scire facias^ and provides that on the trial 
•on such proceedings the defendant shall be entitled to begin. 

The last section repeats, with some variation, a provision of 5 & 6 
Will. 4, 0. 83, 8. 5, which required defendants to deliver a notice of 
the objections on which they rely. It seems to be now settled (not- 
mthstanding Palmer v. Cooper^ 9 Px. 231, contra) that if the par- 
ticulars delivered are too vague or too large, the opposite party ought 
to apply for an amended particular, and cannot take this objection at 
the trial in order to exclude the evidence ; Neilson v. Harford^ 8 M. 
^ W. 606; Hull v. Bollard^ 25 i. {Ex,) 304 ; and per Martin, 

B. , the defendant may amend his particulars at the trial; Ih, It 
is presumed that this would be under the powers of the Common 
Law Procedure Act, 1852, which, however, passed just before the 
above statute for the amendment of the Patent Law. 

Not guilty This plea only puts in issue the alleged* breaches. 
Under this issue the question of fraudulent intention to infringe is 
not material ; the acts are alone material ; Etead v. Anderson^ 4 C. B* 
806. Wher^ the breach was that the defendant had directly and 
in^directly used the plaintiff^s invention, and it appeared that the 
defendant had got other manufacturers to use the ^aintifi^’s process, 
and then received and sold the goods so manufactured, the breach was 
held to be proved; Gibson v. Brandy 4 il/. G. 179. In Walton v. 
Lavater, 8 C. B. {N. S.) 162; 29 L. J. {C. P.) 275, it was held 
that proof that a party had sold the patented article, without proof 
pf his having made it or procured it to be made, would bo good 
evidence to warrant a jury in finding that he had been guilty of an 
infringement. 

A slight deviation from the process described iii the specification, 
fbr the purpose of evading the patent, is a fraud. The question is, 
whether the defendant’s mode is substantially different ; per Dallas, 

C. J., in Hill V. lliompson^ 8 'Taunt, 391. If a well-known equivalent, 
chemical or mechanical, is substituted by the defendant for a part of 
the patented invention, it is a mere colourable variation, and there- 
fore an infrix^ement ; Heath v. Unwin^ 13 ilf. clj- W, 583 ; see Barber 
V. Qraccy 1 Mx, 339. A patent for a combination of several things 
old and new is infringed by an imitation of that part which is new ; 
8eller8 v. Dickinson^ 5 £x^ 312; Netvton y/Tne Grand Junction 
Hail. Co., ib, 331. Hut where the plaintiff claimed the use of car- 
buret of manganese for the manufacture of steel, and the defendant 
used oxide of manganese and coal tar with exactly the same effect, 
which combination was before unknown, and was cheaper than the 
carburet, this was held no infringement ; Unwin v. HeaUh^ 5 H. X. 
Cos. 605. In HiUs v. The Liverpool United Gaslight Company^ 32 X. X. 
i^Chanc,) 28, a patent had been granted to an invention for the purifica- 
tion of gas by means of precipitated or hydrated oxides of iron arti- 
ficially prepared. The defendants applied to the purifying of gas a 
uatural substance called bog oclire, which appeared to be by itself a 
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naturally-formed Decide. It was held that this was no infringement 
of the patent. In Seed v. Siggine^ 8 Sk X. Can. 550 ; 30 X. «r« 
(Q. B.) 314, where the plaintiff claimed the application of centrifugal 
force by means of a weight acting npcKO a presser, and it appeared that 
the centrifugal force acted on a higher plane in tlie plaintiff’s than in 
the defendant’s machine, it was held that there was no evidence to 
go to the jury of an infringement; dubitante Lord Campbell. Where 
the invention is a combination of old and new things, the specification 
must distinguish what is new; Tetley y. Easton^ 2 C. B. N. S. 706;. 
26 X. J. (C. P.) 269. In a case in which the patent was for making 
ropes in a particular way and the rope made D;r the defendant and 
produced by the plaintiff appeared, on inspection, to agree in its 
peculiarities with those made by the plaintiff’s machinery, and the 
defendant had refused to permit the plaintiff to see his mode of 
making them, Lord Ellenborou^h held that this was presumptive 
proof that he made them by ^e plaintiiTs process; Huddart v.. 
Orimshaw^ Davids Pat. Ca. 288, cited in Godson on Patents^ p. 180^ 

That plaintiff is not the first inventor^ or that the invention is not 
new."} The plaintiff must, in the first instance, give slight evidence 
of the nature and novelty of the invention; 'Turner y. Winter y 1 T R. 
606. It is sufficient to call an experienced person who will say that 
ho never heard of the invention before ; Manton v. Manton, JDav. 
Pat. Ca. 350. A manufacture newly imported into this kingdom 
new within the patent, though openly published abroad ; Beard v. 
EgertoHy 3 C. B. 97. To invalidate the claim of novelty it is not 
enough to show that such an article had been made beforp by another 
person if never brought into public use, nor seen by the plaintiff ; 
Lewis y. Marling y 10 J?. ^ C, 22; Jones v. Pearce y Godson onr 
Patentsy Suppl. p. 10. But the prior use may avoid it, though not 
general, if the use was not secret ; Carpenter v. Smithy 9 M. 4* W* 
300, and 2 yer Lord Abinger, C. B., ihul. “The cases of Lewis y. 
Marling and Jones v, Pearce proceeded on the ground of the former 
machines being, in truth, mere experiments which failed ; ” Galloway 
V. Bleadeny Webst. Pat. 525, 529, and sembloy if the prior use was 
public, it does not matter that the user made a secret of the process ; 
Heath y. Smithy 3 E. tjr B. 256. Abandonment of an invention is a 
presumption that it was imperfect, and a mere experiment ; Househilt 
Co. V. Neillsony 9 Cl. 4" Fm. 788. But mere discontinuance of user 
per se will not make good a subsequent patent for the same thing ; 
Ih. Where the claim is for a new process it is not supported by 
proof of an improvement in an old process ; Gibson y. Brandy 4 M. 
4* G. 179, 198. Where the invention claimed was an improved con- 
struction of chairs, and the defendant both denied the in^ntion and 
that the specification d escribed it, and the j ury found that another person, 
B., had before invented and sold chairs on the same principle, but 
that the plaintiff had discovered “ the practical purpose to which it 
is now appli^ : ’’ Held, that the plaintiff was not entitled to a verdict*, 
the description in the specification being one which in fact included 
the prior invention of B. ; Minter y. Mower y 6 Ad. ^ E. 735. The 
application of an old contrivance in the old way to an analogous 
subjeoti without any novelty or invention in the mode of application, is 
not the subject of a patent. In HorU^n v. Mabony 12 C. B., N* 8. 
437 ; 31 X. J. {C* P*) 255, the plaintiff claimed by his inven^n thO' 
ap^oation of aouble-angle iron to the trough of a telescopic gas* 
holder. Telescopic gasholders had previously been weU knowiiy but 
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it was found by the jury that double- angle iron had not been applied 
to the purpose of gasholders before the date of the patent, though it 
had been applied to several purposes in the form in which the plaintiff 
claimed to use it. The patent was held to be invalid. So where 
the improvement claimed was that of casting the rings and tubes .of 
a boiler in one piece (instead of casting them separately according 
to the common usage), and there Was nothing peculiar in the method 
of casting employed; Ormsony. Clarke^ 14 C. J?., N. S. 416 \ 32 
X. J. {C. T.) h \ see also JIartvood v. The Great Northern Tailway 
Company^ 2 B. S. 104; 31 L. J. (Q, B,) 198. Prior publication 
in a booK publicly circulated in this country is a sufficient answer to 
the claim of novelty, even without user ; Stead v. Williams^ 7 ilf. <5r 
O. 818 ; Stead v. Anderson^ 4 Cf B. 800. In Lang v. Gisborne^ 31 
Beav, 133; 31 X, J. (^Chanc.) 769, where the invention in respect 
of which a patent haa been obtained had been described in a book 
written by a foreigner, three or four copies of which appeared to have 
been sold in England, it was held that the patent was void. But 
the published statement must not bo by way of mere suggestion 
or speculation, but as a complete and successful invention, per Lord 
Lyndhurst, C., in Jlousehill Co. v. Neillson^ uhi supra^ Webster'^ s 
Tat. Ca. 718. The fact that since the grant of the patent, and before 
the enrolment of the specification, another has enrolled a patent for 
the same discovery is not of itself proof of want of novelty ; Cornish 
V. Keetie, 3 N. C. 570, 588« 

The plea that the invention is not a new manufacture,” &c., in- 
volves the question whether it is a manufacture at all within 21 Jas, 
o. 3 ; Walton v. Bateman^ 3 M. O, 773, But a plea averring that 
it is not a new invention admits that it is such a manufacture ; Walton 
V. Totter^ Id. 411 ; and see McCormick v. Gray^ 7 JI. ^ N. 26; 31 
X. J. {Ex.) 42. 

A disclaimer under 5 c& 6 Will. 4, c. 83, is to be taken as part of the 
original patent or specification, and from the time of the enrolment of 
the disclaimer, except in actions pending at the time of the enrol- 
ment. Semhley Beg. v. Mill^ 10 C. B. 379. 

Tublic user before patent granted. This is a good plea, and is 
not necessarily equivalent to a denial of the invention by the plain- 
tiff' ; for if the invention was publicly put in use by the inventor be- 
fore the grant, it will avoid it ; though mere knowledge and publica- 
tion of it after invention, but before grant, will not ; semb. Stead v. 
Anderson^ 4 C. B. 806, 835. A plea that the invention was pub- 
licly known, used, and published before the grant is, in substance, 
a plea of user before the grant, and is therefore not supported by 
proof of kftowledge and publication only, and see Oxley v. Holden^ 
8 C. jB., N. S. 666; 30 X. J. {C. T.) 68. 

Non concessit.'] At common law this plea put in issue the validity 
nnd circumstances of the grant ; Co. Lit. 260 (a.). It is said to put 
in issue, not the existence, but the effect and operation of the grant ; 
Bedells v. Massey^ 7 M. ^ G. 630. But the plea does not put the 
plaintiff to prove the power of the Crown to grant such a patent, 
until something is shown to impeach it; Nickels BosSf 8 C. B. 
679. The effect, of this plea since the new rules seems to be not well 
settled. 

That the specyUation does not truly describe the invention or how 
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it is to he performed.'] The objection to the specifioationy if is 
to be pleaded specially ; the want of one, where none is stated in the 
declaration, must alsp be pleaded specially ; semh. Common Law 
Procedure Act, 1852, s. 57. 

The specification stated the use of bituminous schistus, and that 
before it is used, the sulphuret of iron should be separated from it. 
On the trial it appeared that all such schistus in the country was 
found combined with that sulphuret : Held, that as the plaintiff had 
not stated in his specification the mode of separation, he must show 
by evidence either that the presence of the sulphuret was immaterial, 
or that the process of separation was simple and well known in trade ; 
Derosne v. Fairie^ 2 ( 7 ., M. ^ R. 476. When the imecification stated 
the use of “ gunpowder or other proper combustible'' in making a 
X>atent-safety fuse, it was held enough for the plaintiff to show that 
some other such combustible might be used, though it had never in 
fact been used, for the fuse ; but it would seem that if nothing but 
gunpowder could.be used, then the defendant would be entitled to a 
verdict ; Pichford v. Skeices^ 1 Q. J?. 988. The construction of a 
specification is for the Court, but the explanation of the words or 
technical terms of art, the phrases used in commerce, and the proof 
and results of the processes which are described (and in a chemical 
patent the ascertainmeut of chemical equivalents) are matters of fact 
upon which evidence may be given, and which it is the right of a jury 
to decide ; per Westbury, L.C., Hills v. Rvans^ 31 (Chanc.) 457, 
and see Neilson v. Harford^ 8 H. ^ TV. 806. A variance between 
the title of the patent and the specification cannot be shown on pleas 
denying a true specification, or the enrolment of such specification; 
setnb, I)erosne v. Fairie^ xibi supra. A specification is bad if it pro- 
iuBses to efiect the object by either of two ways indifferently, and 
it is proved that it can be done only by one: Reg. v. Cutter. 14 

Q. R. 312 n. (a.). j j > j , 

A disclaimer of part when filed is conclusive, and the authority of 
the Attorney-General cannot be questioned at the trial ; Wallinqtofn 
v. DaZe, 7 Bx. 888. See 7 & 8 Viet. c. 69, s. 5. 

Illegality or inutility of the invention,] These defences must be 
shown by special pleas, and it is enough to show the fact as to part of 
the alleged invention ; Morgan v. Seaward^ 2 M. ^ W. 544. When 
a plea alleged that the patent was inconvenient to the king’s sub- 
Buller, J., thought that there was no distinct issue 
which the plaintiff could be prepared to answer, and therefore refused 
f J hear evidence on it ; R. y. Arkwright^ R, N. P, 77. And where 
ih® pl®®- sots out the specification in terms by way of inducement, and 
then alleges a fact which is traversed, and issue is joined, the judge 
ought not to express his opinion to the jury, that the invention, as 
desonbed in the specification, is not legally the subject of a patent, 
^e issue bmng raised on a matter independent of that question : 

^ See Retts y. Walker^ 14 Q. 

363. Where the defendant pleaded that the patent was one for 
which by law a patent could not be granted : Held, that a process for 
extracting gas directly from certain vegetables, instead of the older 
way of extracting oil from them, and then extricating the gas from 
the oil, is a fit subject for a patent ; Rooth v. Kennard^ I H. ^ N. 
527# 

Certificate.'] By 5 & 6 Will. 4, c. 83, #. 3, if a verdict passes for 
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kfiie patentee or his assigns, it shall be lawful for the judge who tried 
-the oanse to certify on the record that the validity of the patent 
vOame in question before him, and this record being given in evidence 
in any future action touching the same patent, shall .entitle the 
. patentee or his assigns to treble the taxed costs if he recovers a second 
tinie, unless the judge who tries the second action certifies that Ee 
ought not to have them. 

By sect. 6, in taxing costs, regard shall be had to the part of the 
case proved at the trial, which shall be certified by the judge who 
tried the action, regard being had to the notice of objections as well 
as the counts, and without regard .to the general result of the 
trial. 

The certificate should be upon each of the objections mentioned in 
the notice, and not merely upon the issues, as to which the statute 
has made no difference in the law ; XosA v. HaguCj 5 JIT. 4* 387. 

If the patentee recovers nominal damages in a second action, he must 
have a certificate under 3 & 4 Yict. c. 24, in order to obtain the treble 
costs ; Gillett v. Green^ 1 M. W. 347. 


Action for Deceit, 

The causes of action under this head are various. ^ The oases whioh 
most commonly occur in practice are misrepresentation of solvency or 
character, ana misrepresentation of the value of property. 

Mierepre%entation of solvency^ An action lies for making a 

false and fraudulent representation of the character or solvency of 
another (under circumstances from which it may he assumed that the 
party making the representation intended it to beaded upon) whereby 
the plaintiff has been induced to give credit to him and has suffered 
loss ; Dailey v. Freeman^ 3 T. B, 51 ; Pontifex v. Bignoldy 3 M, ^ 
O, 63. The fraud as wall as falsehood must be proved, and as it 
seems on the general issue ; therefore where the representation was 
made bond fide under a belief of its truth, the plaintiff cannot (in 
this form of action) recover ; Shrewsbury v. Blount^ 2 M, ^ O, 475. 
And a statement is fraudulent if made dishonestly, or with a reckless 
ignorance of whetlier it is true or untrue ; Behn v. Bur ness ^ 3 J?. ^ 
S. 751 ; 32 L. J. Q. B, {Ex.) 204. 

' By stat. 9, Geo, 4, c. 14, s. 6, no action lies to charge a person upon, 
or by reason of, any representation or assurance made or given 
relating to the character, conduct, ability, trade, or dealings of any 
other person, to the intent that such other person may obtain credit, 
money, or goods upon [thereupon?], unless such represeotation, 
&o., be made in •writing, signed by the party to be charged there- 
witb. 

Where the defendant stated that the plaintiff might safely trust 
A. B., because the defendant had the title-deeds of an estate of A. B., 
this was held to be within 9 Geo. 4, o. 14, s. 6 ; Swann y, Phillips^ 
8 Ad, E, 457. A representation made respecting the credit of a 
firm of which the defendant is a partner, is within the act; Devaux 
V. SMnkeUerf 6 N, C, 84. In Lyde v. Barnard^ \ M, W. lOJ , 
the Court were divided on the point whether a representation that the 
life estate of A. B. was charged with only three annuities was a repre- 
sentation relating to the errait and ability of A. B. within the act. 
If the false representation substantially conduced to the obtaining of 
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the credit, the defendant is liable, although the plaintiff might pos- 
sibly have been influenced by other representations which are in** 
admissible through not being in writing; Tatton v. Wade^ 18 C, 
371. 

The ,want of a writing is inadmissible evidence under ** Not 
gtiilty Turnley v. Macgreyor^ 6 iHT. ^ O, 46. Where the declara- 
tion was in tort for a fraudulent warranty on a sale, Parke, B., held 
that Not guilty put in issue the warranty and unsoundness, but not 
the sale, which was inducement ; Spencer v. Dawson^ 1 Mood, 
J[toh, 3d2. 


Misrepresentation of the value of property Where the vendor of 
a public-house fraudulently misrepresents the amount of business 
done in it, whereby the plaintiff, is induced to buy the house, an 
action will lie, although such statement was not contained in the 
conveyance or memorandum of the bargain. A statement merely 
untrue is not sufficient evidence of fraud ; there musb be wilful deceit 
with the object of inducing the plaintiff to act upon it; Ormrod v. 
Iluth^ 14 M, ^ 651. In Cornfoot v. Fotche^ ^ M, ^ TV. 358, 

the proprietor of a house instructed an agent to obtain a tenant for 
it without telling him of a nuisance which lowered the value of the 
premises. The agent, in answer to a question from the person to 
whom the house was let, said tl^ere were no objections to it. It was 
held by a ma.]ority of the Court, that there was no evidence of fraud 
on the part either of the landlord or his agent. And in the recent 
ease of Udell v. Atherton^ 7 H, N, 172; 30 L, J, {Ex,) 337; 
where a timber-merchant’s traveller represented to a purchaser that 
a log of mahoganv was sound, although he knew that it was other- 
wise, the Court of Exchequer were divided in opinion as to whether 
an action lay at the suit of the purchaser against the merchant, 
who was not aware of the defect, and had not authorised his traveller 
to make any false representation. In Wright v. Leonard and Wife^ 
lie. J7., N, S, 258 ; 30 Z, J, (<7. P.) 365, the Court were divided 
in opinion as to whether a husband was liable for false representa- 
tions made by his wife, that certain bills of exchange had been 
accepted by him. It is not always necessary to show privity between 
the parties to support an action for false representations ; Gerhard 
V. Bates^ 2 E. ^ B, 476. A tradesman who contracts with an indi- 
vidual for the sale to him of an article to be used for a particular 
purpose by a third person, is not, in the absence of fraud, liable for 
injury caused to such person by some defect in the construction of 
the article ; Longmeid y. Holliday^ 6 Ex, 761. 

Misrepresentations made to third persons, whereby the plaintiff is 
deceived, may support an action. Thus a false report by managers, 
addressed to sharenolders, in order to influence the market value of 
shares, is actionable, at the suit of persons induced thereby to 
become shareholders ; Scott v. Dixon^ Q, P., cited 29 L, J, {jBx,) 
62. Where the directorp of a mining company caused a prospeotua 
to be circulated grossly misrepresenting tb . real purchase-money paid 
for the sett, so as to convey an impression of great value, they were 
held liable to a shareholder who had bought on the faith of tho 
false statements, although he might have al^ had other induoemenfs 
, to bu5 ; Clarke v. Dickson^ 28 Z. (C. P.) 226 ; 6 C. P., N, 
453. , 

In Cullen v. Thmison^s Trustees^ 4 Macq. H. L, Caa, 424, the 
manager and assistant manager of a joint stock banking compatiy 
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were held liable to shareholders for fraudulent statements contained 
in rej^orts presented by the directors at the annual meetings. 

It IS not sufficient^ to render a company liable for the false repre- 
sentations of the secretary and certain of the directors, to show that 
the company has profited by those representations ; Barry v. Croekey^ 
2 Johns, H. 1 1 and see Bedford v. Bagshaw^ 29 L. J. 59. 

On the question of fraud, other false statements in the same 
business made by defendant may be submitted to the jury, but not 
as distinct causes of action ; Huntingford v. Massey^ \ F. ^ F. 690. 
And the defendant may show under Not guilty, representations made 
by him to others, with the view of proving his own hona fides ; 
Shrewsbury y. Blount^ 2 M. ^ G. 475. In Sheeny, Bumpstead^ 2 J£. 
4* C. 193 ; 32 L. J. {Ex. Ch.) 271, in an action for a false representation 
as to the trustworthiness of W., the plaintiff, as part of his case, 
showed that the defendant, at about the time of the representation had 
bought goods from W. at £25 per cent, under cost price. The defen- 
dant was allowed to ask his shopman (whom he had called to explain 
the last- mentioned transaction) and four other tradesmen of the town 
where W. carried on business, “Was W., at the time of the repre- 
sentation as to his character, trustworthy to your belief?” Where 
the declaration alleged a sale by defendant to plaintiff of a lease, 
premises, and good-will, and that defendant then falsely and fraudu- 
lently misrepresented the value of the business — Held that, on the plea 
of Not guilty, the plaintiff must show a contract of sale (in writing), 
and the false and fraudulent representation ; and it is not enough to 
show the assignment of the premises de factOy witiiout showing the 
contract of scue ; Mummery v. Bauly 1 V. B. 316. 

Action for counterfeiting trade marks.’] Although there is no 
exclusive ownership of the symbols which constitute a trade mark 
apart from their application to a vendible commodity, yet the exclu- 
sive right to make such application is a property for the invasion of 
which a remedy is given at law hj an action in the nature of deceit ; 
The Leather Cloth Company v. The American Leather Cloth Com- 
jpany, 33 L. J. (Chanc.) 199. Where the defendants marked goods in 
imitation of the plaint ifi’s articles, and those who purchased them 
were accustomed to sell them as having been made by the plaintiff, 
although they were not sold as such by the defendant, it was held to 
be rightly lext to the jury to say whether the defendants had know- 
ingly sold goods as and for goods manufactured by the plaintiff; 
i^kes y^ SyheSy S B. ^ C. 541 ; and Maule, J., in Crawshay y. 
Thompsony 4 M. ^ G. 357, 380. As there is no abstract right of 
a tradesman to appropriate marks, there must be an intention to 
deceive and make the goods pass as his, and the questions for the 
jury are: la the resemblance such as to deceive ordinary persons? 
Was the mark adopted by the defendant with that intent, and in 
order to supplant tlie plaintiff’s goods? If the jury find in the 
affirmative no speoial damage need be proved ; Rodgers y* Nowilly 5 
G. B. 109 ; Crawshay v. Thompsony suprd. Nor is it necessa:^ to 
show that defendant’s goods are inferior W the plaintiff’s ; Blofetd y*, 
PaynSy 4 B. Ad* 410. It is not necessary that the defendants 
should be aware that the mark has been appropriated by the plaintiff. 
B he finds an article sent to him from the market hearing a stamp, 
and intentionally uses that stamp for the purpose of designating his 
own article, laying aside the. mark which he has previonsly used, he 
is liable; McAndrew y* Bassetty 33 X. J* {ChancS 568. In this case 
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the plaintiffs had manufactured liquorice, which they stamped with 
the word Anatolia,” and it was held that, though this was only a 
common geographical name, a property in it could be acquired when 
it had been notoriously applied to a vendible commodity. And see 
Hall V. Barrows^ 33 i. J. (CAawc.) 204. 

Mhrepresentaiion of authority,'] In Jenkins v. Hutchinson^ 13 
Q. B, 744, the defendant H. signed a charter-party in these words — 
H. for B. It was proved that he had no authority from B. to enter 
into the contract, but that he was not himself the real principal. It 
was held that he was not liable in an action treating him as a party 
to the contract. In Bewis v. Nicholson, 18 Q. B, 503, the defen- 
dants, who were attorneys of the assignees under a bankruptcy, wrote 
to the holder of a bill oi sale of part of the bankrupt’s goods, under- 
taking on behalf of the assignees (but without authority) to acknow- 
ledge his claims. It was held that they were not personally liable on 
the contract. 

In Bandell v. Trimen, 18 C. B. 786, the defendant, an architect, 
employed by a committee to superintend the building of a church, 
ordered from the plaintiff, on behalf of the committee, but without 
their authority, a*quantity of stone. The plaintiff was held entitled 
to recover damages against the defendant, together with the costs of 
an unsuccessful action against a member of the committee, though the 
declaration charged fraud, and no fraud was proved. The Court, 
however, probably decided upon the ground that a warranty of the 
defendant’s authority was stated on the pleadings. In Qollen v. 
Wright, 8 E, <§r B, 647 ; 27 L. J. Q. B. 215, where the defendant’s 
testator, as agent for G., had let land without authority, he was held 
liable upon an action charging him as having warranted that he had 
authority ; and in the damages were included the costs of an unsuc- 
cessful Chancery suit against G. ; Simons JPatchett, 1 E. ^ B. 568 ; 
26 L, J, (Q. B.) 195, is to the same effect. In Richardson y, Dunn, 
8 C. B. N, S. 655 ; 30 i. J, (C. -P.) 44, the plaintiff was in treaty 
for the purchase of the goodwill*of a public-house. He was shown 
over the house by the defendant, who said that C., the owner of the 
premises, referred him to B. for inquiries as to the trade. The plain- 
tiff commissioned the defendant to make these inquiries, and upon his 
report purchased the goodwill. Finding that vmat was reported to 
have been said hv B. was incorrect, he commenced an action (charging 
fraud) against C. Failing in this action he sought to recover from 
the defendant the costs to which he had been put. It was held that 
the damages were too remote, the court distinguishing the ease from 
Randell v. Trimen, where the defendant had encouraged the plaintiff:* 
to proceed with the Chancery suit. 

As to the necessity of distinctly alleging that the defendant had in 
fact no authority, see Oxenham v. Smythe, 6 H» ^ AT. 690 : 31 X. 
{Ex,) 110. 


Action for Defamation^ 

There is, as is well known, a legal distinction between written and 
spoken slander. Slanderous words spoken and publidxed but not 
committed to vmtin^ are actionable only when they charge the 
plaintiff with an indictable offence, or attoek him in relation to his 
trade or calling, or when, besides being clearly defamatory, they have 
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caused to the plaintiff some particular damage. But in the case of 
words published by writing, it is only necessary that they should be 
calculated to degrade or disparage the plaintiff, and hold him up to 
hatred, ridicule, or contempt in order to make them actionable. As, 
however, the pleadings in cases both of written or spoken slander are 
often very similar, it will be perhaps best to consider the evidence of 
slander, written or spoken, under one» general heading. 

Proof of introductory averment y «S*c.] All introductory averments 
essential to the plaintiff’s case must be proved when denied upon the 
pleadings. But by the Common Law Procedure Act, 1852, s. 61, 

In actions of libel and slander the plaintiff shall be at liberty to 
aver that the words or matter complained of were used in a defama^ 
tory sense, specifying such defamatory sense, without any prefatory 
averment to show how such words or matter were used in that sense ; 
and such averment shall be put in issue by the denial of the alleged 
libel or slander ; and where the words or matter set forth, with or 
without the alleged meaning, show a cause of action, the declaration 
shall be sufficient.” 

Since this provision no colloquium, or prefatory matter, is neces- 
sary, the pleader may put any construction on the wprds in the count, 
and leave it to the jury to siyr whether they bear such construction ; 
Semmmgs v. Gassouy 27 Ju. J. (Q. B,') 252. But such prefatory 
statements, although no longer necessary, are still admissible in tho 
declaration, and the evidence by wliich they are proved is similar to 
that required in support of explanatory allegations introduced in tho 
subsequent part of the declaration. Where the words are alleged to 
have been spoken of and concerning the plaintiff in a particuUr cha- 
racter, and are only actionable as having been spoken of the plaintiff 
in that character ; Leivis v. Walter y IJ B. (7. 138 (n) ; Cox v. 
Thomaeony 2 C, ^ J, 361, such character must, if put in issue by the 
plea, be proved ; see R. H.^., 1853. But where the words themselves 
admit the plaintiff’s character, evidence of it is unnecessary; 
Yrisarri v. Clementy 3 Bing, 432. Where the plaintiff was described 
as assistant overseer, proof that he is acting in that capacity was hold 
sufficient ; Camiell v. Curtis, 2 N, ( 7 . 228. 

Whether the words are spohen of tlie plaintiff in a particular cha- 
racter is for the jury ; Jo7ies v. Liftin', 7 M. TF. 423 ; and if the words 
are such as must be injurious to the plaintiff as a trader (e, g, words 
imputing insolvency) it is then needless to prove them spoKen of him 
as such ; Ib. The first count of the declaration stated that the plaintiff 
had been a woolstapler at C. and a brewer at O., and that the defendant 
spoke of him, as such trader as aforesaid, the following words : — 
** Mr. H. (the plaintiff) has been a bankrupt at C., &c.” Another 
count alleged the words to have been spoken of the plaintiff in his 
trade of a brewer. There was no evidence of the plaintiff having 
been a woolstapler, but it was proved that he had been a brewer at 
O. ; the Court held it no variance, for the place where the bankrupt 
'l^ame bankrupt was immaterial, he might have become a bankrupt 
whilst a brewer at 0. by an act of bankruptcy committed at C. ; 
Phil V. "Smithy 1 M. ^ S, 287 ; Biggins v. Cogswell, 3 M. S, 369 ; 
JSuthefford v. Evans, 6 Bing. 451. To say of the master of a foreign- 
going ship, possessed of a certificate under the Merchant Shipping 
Act, 1854 , that during his stay at a port he was drunk, and had to 
be carried to his boat to reach his vessel, is actionable without proof 
of special damage; Irwin v. Srandwood, 33 L. J. {Ex.) 257; 2 
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H. <§• C. 960. Where the words are spoken of several plaintiffs in 
trade, their joint trading must be proved. See Le Fanu v. Malcomson. 

I H. L. Cos. 637. 

The 21 & 22 Viet. c. 90 provides means of proving the plaintiff^s 
medical qualification by which the effect of the old oases upon this 
subject {Moises v. Thornton^ 8 T. JR. 303 ; Collins v. Carnegie^ 1 
A. E. 695,) is entirely destroyed. The act will be found ante^ 
p. 275. The books of a university (duly authenticated) conferring 
the degree of Doctor of Laws are evidence to prove that fact ; Moises 
V. Thornton^ supra. An averment that the plaintiff practised as a 
surgeon and member of the College of Surgeons, which college has 
power to expel for unprofessional conduct, was followed by a charge 
of such misconduct ; the plea denied that the plaintiff practised as 
surgeon or member of the said college, “ having power to expel,” &c. 
It was held to be necessary to prove both the practising and the 
power of expulsion ; Wdkley v. Healey ^ 4 Ex. 63. 

In order to prove that the plaintiff is an attorney (where the libel 
does not admit it), an examined copy of the roll of attorneys is suffi- 
cient. So the book from the Master’s office, containing the names of 
all the attorneys, produced by the officer in whoso custody it is kept, 
is good evidence, together with proof that the plaintiff practised as an 
attorney at the time of the libel ; JR. v. Crossley, 2 Esp. 526 ; Lewis 
V. Walter^ 3 B. C. 138. The certificate need not be produced if 
the libel docs not relate to it ; Jones v, Stevens^ 11 Price^ 261. Tho 
Stamp Office certificate, countersigned by.the Master of the Court, 
was held sufficient primd facie evidence of the party being an 
attorney ; Sparling Iladdon^ 9 Bing. 11. Since the 6 & 7 Viet. o. 
73 tl^Stamp office certificate is not countersigned; but the registrar’s 
certificate, indorsed by the Stamp office, or a copy of the register of 
attorneys, would seem to be now evidence. 

Where the title to the particular situation is not the subject of any 
express documentary appointment, the acting in the situation is of 
course the proper evidence ; 2 Stark. Ev. Ist ed. 860. And when the 
plaintiff averred that he was employed by “The New England 
Company,” and that the libel was published of him in such employ- 
ment, it was held sufficient to prove that the company was commonly 
so called, though that was not its legal name; Rutherford v. 
Evans ^ 6 Bing. 451. 

Proof of the lihel.^ A mere omission in setting out part of a libel 
is not fatal, unless the sense of that which is set out is thereby 
varied; Tabartw. Tipper^ 1 Camp. 353; see Cartwright v. Wright^ 
5 B. ^ A. 615 ; R. v. Solomofi, Ry. <Sf* Mood. 253 ; Bremridge v. 
Latimer, 12 IVeckl. Rep. 878. 

Whether a writing is a libel or not is a question for the jury, and 
the judge is not bound to give any opinion on it ; Baylis v. Laurence^ 

I I Ad. «$* E. 920 ; but the proper course (and the usual practice) is for 
the judge to define what is a libel in point of law ; Parmiter v. 
Coupland, 6 Jf. ^ W. 105. And it may be defined to be a publica- 
tion, without justification or lawful excuse, calculated to injure the 
reputation of another by exposing him to hatred, contempt, or ridicule; 
per Parke, B., Ib. A writing may be a libel on a private person 
which would not be so on a person in a public character or office ; for 
the acta of public men, which concern the subject, may be lawfully 
commented upon without malice ; but to impute bad or eormpt 
motives is a libel in either case, J6., and see Campbell y* SpoUietoooM, 
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eited p* 624. In Fray v. Fray^ 17 C. JB., N. 8. 603 ; 34 Z. 

JP4,46^ the defendant,, the plaintiff’s brother, wrote a letter 
m which he charged her with haying unnecessarily made him a 
pwtjr to a ohanceiy suit, and said that it was a pleasure to her to put 
him to all the expense she could. It was held that there was evi- 
dence of a libel for the jury. 

Froqf if publication of lihelJ\ Proof that the libel produced is in 
the defendant’s handwriting is said to be presumptive evidence of 
publication, so as to throw proof of non-publication upon him ; i2. v. 
JBearCf 1 JLd. Faym. 417 ; LamVs case^ 9 Rep, b. But see the 
arguments in R. v. Burdette 3 B, ^ A. 717 ; and 4 Z. ^ 95 ; and 

a libel may be found under circumstanoos which preolude such 
presumption. Printing a libel, unless qualified by ciroumstances, is 
said to be, primd facie ^ a publishing, for it must be delivered to the 
compositors and the other subordinate workmen ; Baldwin v. Elphiu’- 
eione^ 2 W. Bl. 1038 ; but this proposition is denied in Watts v. 
Fraser^ 7 Ad. 4* F, 223. Indeed the mechanical work of compositors, 
and the division of labour among them, almost precludes the pre- 
sumption that any of them have obtained any knowledge of the sense 
of what they are composing. A libel may be published in a letter to 
a third person; but the publication of a libellous letter to the 
plaintiff alone, though it may be the subject of an indictment, is not 
a publication to support an action ; Phillips v. Jansen^ 2 Esp, 624. 
Where, however, the libel .was contained in a letter sent by the defen- 
dant to the plaintiff fand opened by his clerk), and the defendant 
knew that the plaintiff’s letters were usually opened by his clerk, this 
is evidence of a publication ; Delacroix v. Thevenot^ 2 8tark.^, In 
Fox V. Broderick^ 14 Ir. C, L, Rep. 453, the defendant by mis- 
take misdirected a letter intended for the plaintiff, and containing the 
libel, so that it reached one K. It was held that there was sulHcient 
evidence of publication, and that it did not avail the defendant that 
he had no intention of giving the plaintiff a cause of action. So 
where the libel was delivered to an agent of the plaintiff, sent by him 
to buy it ; Duke of Brunswick v. Harmer^ 14 Q. B, 185. 

A letter containing a libel was proved to be in the handwriting of the 
defendant ; to have been addressed to a party in Scotland ; to have 
been received at an intermediate post-office on the passage to Scotland 
to be forwarded thither, and was produced at the trial with the 
proper postmarks and thu seal broken. This was held sufficient evi- 
dence of a publication to the person to whom it was addressed ; 
IFarren v* Warren^ 1 C. Jif. iJ. 250. Sending the libel in a letter 
addressed to the wife of the person libelled is a sufficient publication ; 
JVenman v. Ash, 13 C. B. 836. Showing a copy of a libellous 
caricature to another, at his request, is said to have been held not suffi- 
ment evidence of publication to support an action, though the decision 
has been doubted ; Smith v. Wood, 3 Camp. 323. The delivery of a 
Hbellons pamphlet by the governor of a colony to his attorney-general 
not for any official pnrpose is a publication ; Wyatt v. Gore, Holt, N. 
P. C. 289, The sale of a libel in a defendant’s shop, by his servant or 
agent there for the defendant’s benefit, is a publication by the defen- 
dant, though he was not privy to the contents or sale ; Com. Dig. 
Libel (jB. The delivery of a newspaper to an officer at the Stamp 
Offioe is a sufficient publication to sustain an indictment; R. v. 
Amphlit, 4 jB. ^ C. 35 ; see post, p. 512. Proof that the defendant 
accounted with the o&cer of stamps for the duty on advertisements 
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in the paper in questioiL ia eyidenoe of publication ; Cook v. Wardf* 

6 Binff, 409. Evidence that the libel was written bv the defendant’s 
daughter, who was authorised to maJce out his bills and write his 
general letters of business, is not sufficient to charge the defendant; 
unless it can be shown that such libel was written with the know>« 
ledge or by the procurement of the defendant ; Harding v. ChreeHing, 
1 B. MoorOf 477. In order to show that the defendant had caused 
a libel to be inserted in a newspaper, a witness was called who proved 
that he ^ad given a written statement to the editor, which had been 
communicated by the defendant for the purpose of such publication ; 
and that the statement in the newspaper produced was exactly the 
same, with the exception of one or two slight alterations not affecting 
the sense. It was held that what the witness so published might be 
considered as published by the defendant, but that the newspaper 
could not be read in evidence without producing the written statement 
delivered by the witness to the editor ; Adams v. Kelly ^ B. 4* Hood. 
157. A paper in the defendant’s handwriting found in the house of 
the editor of the newspaper in which the libel appeared is evidence 
against the defendant, though partially erased and altered (in im- 
material parts) in the printed paper ; Tarpley v. Blabey^ 2 N. C^ 
437. Where A. and are sued jointly for a Jibel, and A. lets 
judgment go by default, it seems that the plantiff must prove n joint 
publication in order to get a verdict against B. ; Johnson v. Hudson^ 

7 Ad. ^ B. 233 ; for two co-defendants cannot be found guilty of 
separate publications. When a libel has been printed by the defen- 
dant’s order, and he has taken away some of the impressions, one of 
those left by the printer may be read in evidence against him ; B. y« 
JFdtsm, 2 Stark. 129. The sale of each copy of a printed libel is a 
distinct publication ; B. v. Carlisle^ 1 Chitty^ Bep. 451»| 

The publication of the libel may likewise be proved by the admis* 
sion of the defendant. Where the defendant admitted that he was 
the author of a printed libel, errors of the press and some small 
variance only excepted,” Pratt, C. J., received this as evidence of 
publication, and put it to the defendant to prove material variances ; 
B. y. Hall.l Stra.^lQ. 

Proof of publication in newapap^s.'] The proof of the publication 
of libels contained in newspapers is greatly facilitated by the statute 
6 & 7 Will. 4, c. 76, repealing and re-enacting similar provisions in 
38 Geo. 3, c. 78. The following is an abstract of its provisions 

By sect. 6, declarations are to be delivered to the commisiuoners of 
stamps or other proper officer, specifying the names, additions, and 
abode of the printers, publishers, and two at least of the proprietors^ 
with the proportional snares of the latter, and describing the printing- 
house, house of publication, and title of the paper. 

By sect. 8, all such declarations shall be filed and kept in. siseh^ 
manner as the commissioners of stamps shall direct; and copies 
thereof certified to be true copies, shall be admitted in all proceedings 
civil and criminal, and upon every occasion whatsoever touching any- 
newspaper mentioned in such declaration, or^ touching- puhUcatien 
matter or thing contained in such newspaper, as conclusive evidence 
of all matters set forth in such declaration as are hereby required to 
be therein set forth, and of their continuance respectively in the saocto 
condition down to the time in question against any person who, shall 
have signed such declaration, unless it shall be proved that, pvevtoas^ 
to such time such person became lunatic, or that previous to the puW 
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boation in question on such trial such person did duly sign and make- 
a declaration that such person had ceased to be a printer, publisher^ 
or proprietor of such newspaper, and did duly deliver the same to the 
said commissioners, or to such officers as aforesaid, or unless it shall 
be proved that previous to such occasion a new declaration of the 
same nature was duly signed and^made and delivered respecting the 
same newspaper, in which the person sought to be affected on such 
trial did not join ; and the aaia commissioners, or the proper officer 
by whom any such declaration shall be kept, shall upon application 
in writing made to them or him respectively by any person requiring 
a o<my certified according to this act, in order that the same may bo 
produced in any civil or criminal proceedings, deliver such certified 
copy to the person applying for the same upon payment of the sum 
of one shilling ; and in all proceedings, and upon all occasions, a copy 
of any such declaration certified to be a true copy under the hand of 
one of the said commissioners, or of any officer in whose possession 
the same shall be, upon proof that such certificate hath been signed 
with the handwriting of a person described in or by such certificate 
as suoli commissioner or officer, and whom it shall not be necessary 
to prove to be a comuiissioner or officer, shall be received in evidence 
against any person named in such declaration's a person making or 
signing the same, as sufficient proof of such declaration, and that the 
same was duly made and signed according to this act, and of the 
contents thereof ; and every such copy so produced and certified shall 
have the same effect for the purposes of evidence against any such 

S erson named therein to all intents whatsoever, as if the original 
eclaration, of which the copy so produced and certified shall purport 
to be a copy, had been produced in evidence and been proved to have 
been duly signed, &o., by the person appearing to have signed the 
same ; and whenever a certified copy of any such declaration shall 
have been produced in evidence against any person who signed it^ 
and a newspaper shall afterwards be produced in evidence entitled 
in the same manner as the newspaper mentioned in such declaration, 
and wherein the name of the printer and publisher, and the place of 
printing, shall be the same as the name of the printer and publisher 
and the place of printing mentioned in such declaration, or shall pur- 
port to be the same, whether such title, name, and place, printed 
upon such newspaper shall be set forth in the same form of words as- 
is contained in the paid declaration, or in any form of words varying 
therefrom, it shall not be necessary for tne plaintiff, &c., in any 
action, &o., to prove that the newspaper, to which such action or 
other proceeding n^ay relate, was purchased of the defendant, or at 
any house, shop, or office belonging to or occupied by the defendant, 
or by his servants, &c. 

By sect, 13, a copy of every paper, signed by the printer or pub- 
lisher, with his name and abode, is to be delivered to the commis- 
sioners of stamps, or their officer in that behalf, within a certain time 
after the day of publication ; and such commissioner, &c., shall, on 
application, produce the signed copy in evidence in any civil or 
miminal proceeding, or deliver it for that purpose to the par^ apply- 
ing, upon security given to return it ; and all copies so delivered 
Ab31 be evidence against every printer, publisher, and proprietor of 
every such newspaper respectively, in all proceedings civil or cri- 
minal, to be commenced an4 carried on, as well touching such news- 
paper as any matter or thing therein contained, and touching any 
other newspaper and any matter therein contained, which shall be o£ 
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the same title, purport, or effect with such copy so delivered as afore- 
smd, although such, copy may va^ in some instances or particulars 
either as to title, purport, or effect ; and every printer, publisher, 
and proprietor of any copy so delivered sliall, to all intents and 
purposes, be deemed to be the printer, publisher, and proprietor 
respectively of all newspapers which shall be of the same title or 
effect with such copies or impressions so delivered, notwithstanding 
such variance, unless such printer, publisher or proprietor respectively 
shall prove that such^ newspapers were not printed or published by 
him, nor by, nor with his knowledge or privity. See Mayne v. 
Fletcher^ 9 J?. C. 382 ; v. Francey^ 2 Ad. ^ F. 49. 

Proof of the speaking of the toords.'j Though the plaintiff need not 
prove the speaking of ail the words laid in the declaration, it is neces- 
sary to prove some material part of them, and it is not suffioLent to 
prove merely equivalent words ; Lawrence, J., Maitland v. 
Goldney^ 2 Fasty 434. There are many decisions as to the effect of 
variance in the slander stated in the pleadings and that proved, 
which have been rendered comparatively worthless by the recent 
statutory powers of amendment. Words laid as spoken in English 
aro not proved by evidence of words spoken fti a foreign language* 
The original words must be stated, and then the meaning exj^ained 
in English ; Zenohio v. Axtelly 6 T. F. 162. And in Amann v. 
Fammy % C. F.y N. S.y 597, where the words spoken were in the 
German language, Williams, J., intimated that it should have been 
averred in the declaration, and proved that the person in whose 
hearing the words were spoken understood that language* 

Proof of innuendo. 1 The plaintiff must in general prove the innu- 
endoes as laid, if traversed, and they are so W a plea of Not 
guilty.” There are several oases where the Uourt has decided 
whetner or not a libel is capable of bearing the meaning assigned by 
the innuendo ; Flagg v. Sturty 10 Q. B. 899 ; afhrmed in 
error ; Broome y. Gosdeny 1 C. B. 728, leaving to the jury the 
question as to whether the words did upon the particular occasion 
bear the meaning assigned. The duty of the Court is probably 
limited to deciding whether, from the surrounding ciroumstances or 
otherwise, there is evidence for the jury that the words were used in 
a particular sense. Where B. held bills accepted by the plaintiffs, 
and the defendant said you must look out sharp that those bills are 
met by them,” it was held that witnesses could not be asked what 
they understood by the words, until it was proved tbit there was 
something to prevent those words from conveying’ the meaning which 
they ordinarily would convoy ; Daines v. Hartley y 3 Fx. 200 ; 
Fuke of Brunswick v. UarmeVy 3 CL ^ K. 10. The declarations of 
spectators whilst viewing a libellous picture publicly exhibited, were 
admitted by Lord Ellenborough as evidence that the picture was 
intended to represent the parties libelled ; Fu Boat v. Meresfordy 2 
Camp. 512. 

The Court as well as the jury may notice the meaning of ezpres-* 
sions which have passed into common use, however figuratively ; and 
allusions to historical names and events, as a frozen snake,” will be 
taken to imply an imputation of treachery and ingratitude ; and to 
act like Judas” requires no explanation; Hoarey* Silverhek^ 12 
Q. B. 624, 633. In Barnett v. AlleUy Z H* N. 376, 27 L. JL UEx.) 
412, the Court were divided in opinion as to whether the word black- 
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la^” was actionable per se^ and whether it could be explained by 
mdenee. 

By flection 61 of the Commoii Law Procedure Act, 1852, it 
is promded that where the words set forth, with or without the 
allegea meaning, show a cause of action,^ it shall be sufficient.” In 
such cases an innuendo is necessaiw, and if misconceived by the 
Reader will not hurt, as the statute does not affect the common law 
in this respect ; JBremridge v. Latimer^ 12 Weekl. Hep. 878. An 
imputation upon no named person but on a class of persons (as owners 
of factories, &o.) may be applied by innuendo to a particular person, 
and it is for the jury to say whether the plaintiff was the person in- 
tended ; Ze Fanu v. Malcomaon^ 1 H. L. Cas. 637 ; Turner v. 
Mery weather j 7 C. JB. 261. 

It was formerly held that the whole of an innuendo, which is not 
on the face of the declaration a bad one, must be proved where it 
gives a. specific character to the libel or slander ; Williams v. Stott^ 
1 C. 5* ; Harvey v. French^ 1 C. M. 11 ; Hoherts v. Cam-- 

den^ 9 Fast, 93. Thus where the words imputed either a fraud or a 
felony, but bv the innuendo were confined to the lattsr, Lord Ellen- 
borough ruled that the plaintiff must prove that they were spoken in 
the latter sense ; SMith v. Carey, 3 Camp. 461. See also May v. 
Frown, Z F. ^ C. 128 ; Sellers v* Till, 4 C. 655. But the 

power of amendment is sufficient to relieve the plaintiff from the 
restraint of his innuendo where the ends of justice require it. WJiere 
there are several innuendoes, some of which are proved and are suffi- 
cient to maintain the action, the plaintiff* may confine his verdict to 
those which are proved ; Prudhomme v. Fraser, 2 Ad. ^ E. 645. 

Proof of malice.'] Where the publication is defamatory the law 
iniers malice, unless the circumstances attending the publication re- 
but that inference ; per Le Blanc, J., F. v. Creevey, 1 M. 4' 282. 

Subject therefore to the exceptions, the nature of which will be imme- 
diately described, no evidence of malice beyond the defamation itself 
need be given. But in certain oases, such as where the statement is 
made in giving the character of a servant, or confidential advice, or 
in the course of judicial or official proceedings, or by way of answer 
to pertinent questions from interested persons, malice in fact must be 
proved; Harrison v. Fush, 5 F. ^ F. 344 ; Taylor v. Hawkins, 16 
Q. F. 308 ; Fromage v. Prosser, ^ F. ^ C\ 266. 

In Jaokson v. Hopperton, 16 C. F., N. S. 829, the defendant, 
when applied to respecting the character of the plaintiff, who had 
been his saleswoman, charged her with dishonesty. The plaintiff* 
declared that after quitting the defendant’s service he accused her of 
theft, but said that if she would return nothing should be said about 
it ; and that afterwards, when she asked if he would give her a 
character, he refused unlei^B she would admit that she had stolen his 
money. It was held, that there was evidence of express malice for the 
jury. In proving such express malice evidence that the. character 
given was false, is admissible ; Foyers v. Clifton, Z F. ^ P. 587 ; 
King v. Waring, 5 jEsp. 13 ; Pattison v. Jones, 8 F. ^ C. 578 ; 
Harrison v. Fush, 5 FI. ^ FI. 344 ; or, that part of the imputation 
is false ; Flagg y. Sturt, 10 Q. F. 899. Mere untruth, however, is 
not evidence of malice, unless coupled with proof that the defendant 
knew that what he published was untrue ; Fountam v. Foodie, 3 
Q* F. 5. Thus where the words charged a governess with bad 
temper and ill manners, the plaintiff was allowed to give a general 
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proof of good znanAers and temper, and the fact that no conir^j 
eyidenoe was given by the defendant was held worthy of oonsidera* 
tion by the jury, as tending to show that the defendant did not 
believe in the truth of the charge ; Ib. But on a charge of wmt of 
akill in particular work done by the defendant for the plaintiff, the 
plaintiff cannot prove his general skill and competency in order 
to show malice ; Brine v. Bazalgetie^ 3 JSar. 692. Where the 
defendant had pleaded only the general issue, but the plaintiff 
proposed nevertheless to give proof of the falsehood of the charge, 
Lord Ellenborough said that if he did so it would allow the defend- 
ant to ^ve evidence of its truth ; Brown v. CroomCj 2 Stark. 297. 
Express malice need not always be .proved by extrinsic evidence, but 
may bo collected from the libel itself by the jury; Wright v. Wood- 
gate, 2 C. ^ jK. 573. A plea of justiiication, abandoned at the 
trial, is not available as evidence of express malice so as to negative 
the defence of a privileged communication under the general issue ; 
Wilson V. Bobinson, 7 Q. B. 68. But where such a plea is neither 
proved nor abandoned, nor its substance retracted at the trial, 
though plaintiff offers to accept nominal damages if retracted, this is 
legitimate evidence of malice; Simpson v. Robinson^ 12 Q. B. 511. 
So the plaintiff may show that he and the defendant were on ill 
terms, as that he had had occasion to impute fraud to the defendant 
before the words were spoken ; and he may prove this by evidence of 
an examination of the plaintiff in the defendant’s presence in the 
Insolvent Debtors’ Court, since the words spoken, on which occasion 
the defendant, though called upon, did not contradict the statement ; 
Ih. See Melen v. Andrews, Mood. ^ M. 336, ante, p. 59. See 
post, pp. 518 to 524, as to privileged communications. A corpora- 
tion (as a railway company) may be guilty of a libel, and it is 
said even of express malice, and that an action will lie against it, or 
against the guilty individuals composing it ; Whitfield v. South 
JSastern Railway Company, 1 B., B. «5(* B. 115. So an incorporated 
trading company may sue one of its members for a libel ; Metro- 
politan Omnibus Company v. Hawkins, 4 if. <5- iV'. 87 ; 28 L. J. {Ex.) 
201 . 

Bnidence of other words or libels. In an action for libel or slander 
evidence of other libels or words is sometimes given to show the 
malevolence of the defendant. Thus it may be proved that the 
defendant spoke the same words at different times : Charlter v. 
Barret, Peake Ca. 22 ; Canfield v. Bird, Z C. ^ K. 56. Publica- 
tions going back more than six years before the libel complained of 
were allowed to be given in evidence ; Barrett v. Long, 3 H. L. 
Cas. 395. So vprds spoken after those for which the action^ is 
brought, whether actionable or not, are admissible to show quo animg 
the words which were the subject of the action were spoken ; Rustell 
V. Macquister, 1 Camp. 48 (o); Tate Humphrey, 2 Camp. 73 (n); 
Lee V. ^fison, Peake Ca. 167. And evidence of previous slander 
may be given for this purpose, though damages have already been 
recovered in respect of it ; Symmons v. Blake, 1 Mood. ^ i2o5. 47.7« 
So, in an action against the editor of a periodical work, articles pubrt 
Ushed from time to time, alluding to the action and attacking, 
plaintiff, are admissible to show quo animo the libel was publis]^% 
and that it was published concerning the plaintiff; Chtdib 
6 C. ^ P. 436. See Mead v. Daubigny, Peake Ca* 125. Evidence 
of subsequent words of the same import with the alleged slander lias 
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been refused^ 'when the words declared on were sufficient to show th^ 
intention of the defendant ; Pearce v. Ormhy^ 1 Mood, Rob, 465 j 
Stuart V, LoveU^ 2 Stark, 93; D^fries v. Davis j 7 <7. ^ P. 112. In 
an aot^n for a libel published in a weekly paper, evidence was 
admitffid that other papers of the same title had been since purchased 
at the defendant’s shop, to show that the papers, which purported to 
he weekly publications of public transactions, were sold deliberately 
in the regular course of public circulation, but Lord Ellenborough 
added that he should direct the jury not to take it into consideration 
in damages ; Plunkett y. Cohhett^ 5 Rsp, 136 ; Barwell y. Adkins^ 1 
M, ^ O, 807. And the rule appears now to be, that wher#there is 
no pretence of privilege nor ambiguity in the libel, evidence is admis- 
sible on either side to prove or disprove actual malice, and for that 
purpose, repetitions of the same imputation, either before or since tho 
libel complained of, may be shown, and if •the}' establish another 
cause of action, the jury should be cautioned not to give damages in 
respect of it ; Pearson v. Le Maitre^ 5 M, ^ G. 700. This caution 
is one which a jury might lind it difficult to act upon. It seems that 
it is not always necessary for the judge to give this caution ; Darby 
V. Ouseley^ \ II, <Sc N, \ \ 25 L, J, [Ex,) 227. Evidence of other 
libels is not generally admissible, unless they relate to the libel set 
out in the declaration ; Finnerty v. Tipper ^ 2 Camp, 72. 

Where other words besides those inserted in the declaration are 
thus given in evidence, the defendant may prove such words to be 
true, because he has had no opportunity of justifying them ; Warne 
V, Ckadtaell, 2 Stark, 457. But not where the words amount to a 
mere repetition of the slander in the declaration; per Park, J., in 
Higgs v. Snell^ Exeter Sp, As,^ 1827. 

Evidence of plaintiff's good character, '\ The plaintiff will not be 
allowed to go into general evidence of his good character, either 
where the general issue alone is pleaded, or where there are pleas of 
justification on the record ; Stuart v. Lovell, 2 Stark, 93 j Cornwall 
T. Richardson, Ry, ^ Mood, 305. Or at least unless the issue 
involves the question of general character. See antSy p. 74. 

Proof of damage,’] Where the words are actionable in themselves, 
or with reference to the plaintiff’s trade, it is not necessary to give 
any evidence of damage ; Tripp v. Thomas, Z B, ^ C, 427 ; Ingram 
V. Lawson, 6 AT. C. 212. The plaintiff will not be allowed, 
under a general allegation of damage, to give in evidence particular 
instances; B, N, P, 7, 1 Saund, 243 (n.). Generally, the names 
of persons, who have ceased to deal with the plaintiff in consequence 
of the libel, must be mentioned in the oounta But where the 
names of such persons are not within the plaintiff’s knowledge the 
allegation may be general ; thus, where the declaration, in an action 
for slander imputing incontinence to the plaintiff, stated that he was 
a preacher to a dissenting congregation in a certain ch#pel, and 
derived considerable profit from his preaching, and that by reason of 
the slander, ** the said persons frequenting his chapel” had refused 
to permit him to preach there, and had discontinued his salary, &c., 
it was held sufficient, without saying who those persons were; 
Hartley v. Herring, 8 T, R, 130. But there must be some evidence 
that the ^diminished attendance was owing to the slander, and that 
the plaintiff suffered by it ; Hopwood v. Ihorne, 8 C, B, 293. In 
an action for slander, for words spoken of the plaintiff, in his trade 
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or in his business, with a general allegation of loss of business, it is 
competent to the plaintiff to prove, and the jury to assess damages 
for a general loss or decrease of trade, without showing who are the 
particular customers he has lost; Evans v. Harries^ 1 1/. ^ 251, 

Where the declaration stated, that in consequence of the libel, the 
plaintiff lost the profits of certain performaftces at the theatre, it 
was held that a witness might be asked, whether the receipts of the 
house had not diminished,” but not “ whether particular persons had . 
not in consequence given up their boxes ; ” Ashley v. llarrison^ 1 
Esp. 48. The persons specified in the declaration as having left off 
dealing, &c., are the proper witnesses to prove the fact ; 1 Saund, 243^ 
d, (n.) ; and it cannot be proved from their declarations; Tilk 
Parsons^ 2 C, ^ P^ 201 ; and see 1 Esjy. 50. An allegation that by 
reason of the speaking of slanderous words by the defendant one D. 
refused to trust the plaintiff, is not proved by evidence that the 
defendant spoke the words to E., who voluntarily, and without the 
privity of the defendant, ‘repeated them to D. ; Ward v. Weeks ^ 7 
Piny, 211 ; Tunnicliffe v. 3 C. <S' E, 83. Parkins v. Scotty 1 

II, C. 153; 31 L, J. (Ex.) 331, was an action brought by husband 
and wife. The slander proved imputed adultery to the female plain- 
tiff*. The husband declared that he left his wife in consequence of the 
charge after she had informed him of it. It was held that the action 
was not maintainable, as there was no obligation upon the wife to 
repeat what she had heard. Lynch v. Knight y 9 H. L. Cas. 577, is 
to the same effect. The special damage must be the legal and natural 
consequence of the words spoken, and not the mere wrongful act of a 
third person ; Vickers v. W ilcocksy 8 Easty 1 ; Ward v. WeekSy 7 Bing. 
215; Haddany. Lotty 15 C. B. 411. But this has been doubted; 
Green v. Buttony 2 C. M, R. 713, 715. And seems at variance with 
Newman v. Zachary y Aleyny 3, where it was held that if a stranger 
wrongfully disturbs the plaintiff’^s possession in consequence of the 
defendant’s slander, an action lies against the defendant, though the 
stranger may also be sued. And see Lumley v. GyCy 2 E.lk E* 216, 
239. Where, in consequence of defamatory words spoken by the 
defendant, the person to whom they were spoken turns the plaintiff 
out of his service, the defendant is liable, though the words were not 
believed to be true by the person to whom they were spoken ; Knight 
V. Gihhsy 1 Ad. E. 43. 

The damage must not be too remote. Thus where the defendant 
libelled a public performer, in consequence of which she refused to 
sing, and the party who had engaged her to sing brought an action, 
Lord Kenyon was of opinion that the injury was too remote ; Ashley 
V. Harrisony 1 Esp. 48. The loss of the substantial benefit arising; 
from the hospitality of friends id sufficient special damage ; Moore v.. 
Meagher y 1 Taunt. 39. In Roberts v. RohertSy 33 X. J. (Q. B.) 249-,. 
words charging a woman with adultery, whereby she was not allowed 
to continue member of a society of dissenters, or to become a member 
of similar societies in the same sect, were held not to be actionable, as 
the damage was not of a substantial or pecuniary nature. This 
decision was, however, reversed by the Court of Exchequer Chamber. 
Words are not actionable, though special damage has ensued, unless 
they are defamatory or injurious in their nature ; Kelly y. Parting^- 
tony 5 B. ^ Ad, 645. Where several statements are inserted in the 
declaration as distinct parts of the same discourse, it will be taken as 
one count, and a general verdict and damages ma;^ be taken, though 
some of the statements are not actionable. But if the words are in 
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different counts, or {ut semhle) are alleged as distinct conversations in 
the same count, damages should be assessed only on the actionable 
counts, or for the actionable words only : Griffithe y. hewisy 8 Q. 
B. 841. 

• Defence. 

% 

By the rules H. T., 1853, in actions for torts, the plea of 
guilty” shall operate as a denial only of the breach of duty, or song- 
ful act alleged to have been committed by the defendant, and not of 
the facts stated in the indictment. In an action for slander of the 
plaintiff in his office, profession or trade, the plea of Not guilty” 
will operate in denial of speaking the words, of speaking them 
maliciously, and in the defamatory sense imputed, and with reference 
to the plaintiff’s office, profession, or trade; but it will not operate as 
a denial of the fact of the plaintiff holding the office, or being of the 
profession or trade alleged. See s. 61, of the Common Law Pro- 
cedure Act of 1852, antey p. 508, as to proving under a denial of 
the libel or slander that the words were not used in a defamatory 
sense. 

In an action for libel, Not guilty” puts in issue the publication 
of the libel maliciously, and in the sense imputed in the innuendo ; 
Brunswick, Duke of v. JPepper, 2 O. ^ K. 683. Under such a plea 
a defence, that the words alleged to be used were a privileged com- 
munication, may be given in evidence ; Billie v. Price, 5 Ad. JE. 
645 ; Lucan v. Smith, 1 H. ^ N. 481. But all the inducement pro- 
perly introduced as such {McGregor v. Gregory, 11 AT. 287 ; 

Pearson v. Le Maitre, 6 M. G. 700) is admitted, unless specially 
traversed ; Fradley v. Fradley, 8 C. P. 572. And this is so in an 
iction for slander ; Heming v. Power, 10 M. & W. 564. Special 
damage, whether necessary for the maintenance of the action or not, 
is put in issue by the plea of Not guilty ; Wilhy v. Elston, 8 (7, B. 
142 ; 18 L. J. \C. P.) 320. 

. The defendant, in an action for a libel, is entitled on the j^ea of 

Not guilty ” to have the whole publication read from which the 
libellous passages are extracted ; Cooke v. Hughes, By. & Mood. 112 : 
Mullett V. Hutton, 4 Esp. 249. 

Evidence to disprove the malice. Privileged statement."] The 
defence of a privileged communication, as stated suprd, may be 
given in evidence under the general issue. 

A communication made bond fide upon any subject matter in which 
the party communicating has an interest, or in reference to which he 
has a duty, is privileged, if made to a person having a corresponding 
interest o» duty, although it contain criminatory matter, which, with- 
out this privilege, would be slanderous and actionable ; Harrison v. 
Bush, b E. dcB. 344 ; 25 L. J. {Q. B.) 25. In this case, a memorial 
addressed to the Secretary of State, was held to be privileged. See 
Somerville v. Hawkins, 10 C. B. 583. 

When the defendant insists that the publication is privileged, it is 
for the judge to say whether the occasion creates the privilege. If 
the occasion creates such privilege, but there is evidence of express 
malice, either from extrinsic circumstances or from the language of 
the libel itself, the question of express malice should be left to the 
jury; Cooke v. Wildes, d E. ^ B. 328; 24 L. J. (Q. B.)S67; 
Oi^n V. Fowler, 9 Ex. 615 ; Wright v. Woodgate, 2 C. M. Jjr B. 573. 
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The following are instances of privileged statementsi where the 
primd facie inference of malice is rebutted : — 

Where the words are spoken by a member of Parliament in his 
place ; R, v., Creevey^ \ M, S* 273 ; Davison v. Duncan, 1 JE. ^ B* 
229 ; 26 i. J* (Q. B.) 104 ; where Campbell, C. J,, says, “ I quite 
concur in the doctrine, that a member of Parliament, who publishes 
an amended version of his speech, is liable for that, although he 
might have spoken the same words in his place with impunity ; but 
if a member were to irepeat bond fide to his constituents what he said 
in the House for the purpose of explaining his conducts to them, I 
think he would be protected,” 

There is a privilege wliere the words are spoken in the course of a- 
legal proceeding, either by the party; Ram v. Bamley, 

Weston V, Dohinet, Cro* Jac* 432; Astley v, ^Tounge, 2 Burr^ 807 ; 
Johnson v. JSvans, 3 JEsp* 32 ; by a witness ; Brod^s case, cited 
Palmer, 144 ; Harding v. Bulman, 1 Brownl. 2 ; by counsel ; Brook 
V, Montague, Cro. Jac. 90 ; Hodgson v. Scarlett, 1 B* A, 232 ; 
or by a judge ; Jekyll v. Sir J, Moore, 2 New R* 341 ; or, it would 
seem, for words addressed by a coroner in the course of his duty to a 
jury impanneled before him ; Thomas v. Chirton, 2 B. ^ S, 475 ; 
31 Z. J. (Q. B.) 139. And it seems that no action will lie for words 
used in an affidavit in the course of a legal proceeding; Revis y* 
Smith, 18 a B. 126; 25 Z. J. {C* P.) 195. 

So words spoken bond fide, for the purpose of obtaining redress, or 
of forwarding the ends of justice, though not spoken in the course of 
a legal proceeding, are privileged ; Lake v. King, 1 Saund. J31 ; R* 
V. BaUMe, Bac* Ab, Libel, A, 2 ; R. r.Baillie, 21 How* St, Tr, 10; 
Fairman v. Ives, 6 B* ^ A, 642. Where the libel complained of is a 
representation made bond fide to a public officer (as the Postmaster-* 
General) by the defendant, respecting the conduct of a person undet 
him, it is not actionable, and this defence may be given in evidenoe 
under the general issue; Blake v, Pilford, 1 Mood, ^ Rob, 198; 
Woodward v. Lander, (S C, ^ P, 548. In Beatson v. Skene, 6 H, d; 
N, 838 ; 29 Z. J, (Fx,) 430, the defendant was the civil commis- 
sioner, attending a corps of cavalry, formerly commanded by the 
plaintiff. The officer succeeding the plaintiff was directed to inquire 
into and report upon the condition of the corps, and he wa49 expressly 
referred to the defendant for information. He made inquiries, and 
then wrote a letter containing the libel, part of which . was supplied 
by the defendant. It was held that the communication by the 
defendant was privileged. Where the defendant attacked the cha- 
racter of a Homan Catholic priest, by attributing to him improper 
conduct as a priest, it was held to be no excuse that the libel was 
published at a meeting . to petition Parliament against Roman 
Catholics; Hearne v. Stowell, 12 Ad, ^ E, 719. A memorial 
addressed to the Secretary of State for the removal of the plaintiff 
from the commission of the peace, was held to be privileged ; Harris 
son v. Bush, 5 J?. Z. 344 ; 25 Z. J. (Q, B,) 25, 

Where the words are spoken in oontidence, by way of advice or 
otherwise, they are privileged. Thus where a party is applied to for 
the character of a servant, and in giving it makes use of defamato^ 
words, they are not actionable ; Edmondson y, Stephenson, B, N, p, 
8 ; Weatherston y. Hawkins, \ T, R, 1 10. But if the supposed libel 
be not oommunioated bond fide, it does not fall within the protection 
of privileged communications. Per Bayley, J., Pattison v. Jones, 8 
B, ^ C, 584 ; Kelly v. Partington, b B, dc Ad. 645. Whether the 
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master made the communication voluntarily or not, is a circumstance 
which the jury are to consider in forming'' an opinion on the bona 
Jldes^ . “ 1 do not mean to intimate,'’ says Lord ' Alvanley, in Rogers 
V. Clifton^ 3 -B. P. 592, “that if a servant were strongly suspected 
of having committed a felony while in his master's service, the master 
is not at. liberty to warn others from taking him into their service ; 
for it is the duty of every person to guard the public against admit- 
ting such servants into their houses.” “A master mayj’^saysBayley, 
J. Pattison v. Jones^ 0 578, “ when he thinks that another 

is about to take into his service one whom he knows ought not to be 
taken, set himself in motion, and do some act to induce that other to 
seek information from and to put questions to him. The answers to 
such questions being bondjtde^ with the intention of communicating 
such facts as the other party ought to know, will, although they con- 
tain slanderous matter, come within the scope of a privileged com- 
munication. But in such a case it will be a question for the jury 
whether the defendant has acted bond intending honestly to dis- 
charge a duty, of whether he Haa acted maliciously, intending to do 
an injury.” See also Child v. Affiecky 9 B. C. 403. When a per- 
son, after he has given a good character, discovers something to the 
prejudice of the servant, unknown to him at the time he gave the 
character,’ ho may and ought to disclose it to the party who engaged 
the servant on the faith of the character so given, and he may make 
the communication voluntarily, and the whole is privileged ; Oard^ 
ner v. Sladoy 13 Q. B,y 796; 18 X. X. (Q. X.) 334. The defendant 
having given notice of dismissal to his footman and cook, they sepa- 
rately went to him and asked him his reason for dischargii|| them, 
when he told each (in the absence of the other) that he or she was 
discharged because both had been robbing him. It was held a privi- 
leged communication ; Manhy v. Witty 18 (7. X. 544 ; 25 X. X. (01 
P.) 294. If a person about to dismiss his servant for dishonesty, 
calls in a friend to hear what x)asses, the presence of such third per- 
son does not take away the privilege from words which the master 
then uses imputing the dishonesty ; Taylor v. HawkinSy 16 Q. X. 
308, The mate of a ship sent a private letter to the defendant, im- 
puting gross misconduct and nnfitneBS to the plaintiff, the captain of 
it, which defendant showed to the shipowner, who thereupon dis- 
missed the plaintiff. The judges of the Comii\pn Pleas were divided 
as to whether this oommuuication by the defendant to the owner was 
privileged. In this ease the defendant was a stranger to the owner, 
and not interested in the matter, and he showed it to the owner by 
the advice of some friends, and appears to have acted in the belief 
that the owner ought to be informed of the misconduct ; Coxhead 
JRichardsy 2 C. X. 669. 

Defamatory words spoken by way of confidential advice to persons 
who ask it, or have a right to expect it, are privileged. Thus in an 
action for saying of a tradesman, “ He will be a bankrupt soon,” it 
appeared that the words were not spoken maliciously, but in confi- 
dence and friendship, and by way of warning ; Pratt, C. J., directed 
the jury to find the defendant not guilty ; Hewer v. Dowsony X. iVV 
P. 8 ; M'Dougal v. Claridgey 1 Camp^ 267 ; Dunman v. Biggy 
id, 269 (n). The defendant, the tenant of a farm, required some 
repairs to be done at the farm-house, and B., the a^ent of the land* 
lord, directed the plaintiff to do them. The plaintiff did them, but 
in a negligent manner, and while they were proceeding got drunk ; 
and circumstances occurred which induced the defendant to believe 
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that the plaintiff had broken open his oellar-door and got drank and 
spoiled the work ; and the defendant afterwards repeated to D., in the 
absence of the plaintiff, that the plaintiff had broKon open the door. 
On the same day he' made the same complaint to B. It was held that 
the complaint to B. was a privileged communication, if made bond 
fide and without any malicious intention. It was held also that the 
statement made to the plaintiff, in the presence of D., a stranger, was 
also privileged, if done honestly and bond fide ^ that the circurnstanee 
of its being made in the presence of a third person did not of itself 
make it unauthorised; and that it was a question for the jury to 
determine, from the circumstances, whether the defendant acted 
bond fide or was influenced by malicious motives. But it was held 
that the statement to D., in the absence of the plaintiff*, was un- 
authorised and officious, and therefore not protectea, though made in 
the, belief of its truth, if it was false in fact; Toogoody, Spyring ^ 
1 C. M. ^ R. 181 ; seef also Brooks v. Blanshardy 1 C. 779;’ 

Bennett v. JDeacoUy 2 C. B, 628. A charge of theft made against 
the plaintiff* in the presence of a stranger is privileged, if the defendant 
believed it to be true and acted bond Jide^ and did not make it before 
more persons or in stronger language than necessary ; and it is for 
the jury, not for the judge, to say whether the facts bring the case 
within the i)rivilege ; Padmore v. Lawrencey 11 Ad, B, 380. In 
Aniann v. Dammy 8 C, B,y N, S y 697; 29 L. J. (6\ 7^) 313, the 

S laintiff was a clerk of H. and M., with whom tho defendant had 
ealings. The plaintiff' called at the defendant’s shop, and having 
asked two boxes which had been promised him, was desired to 
fetch tWu from an inner room. A box of some value was missed 
from this room, upon which the defendant went to tho plaintiff’s 
employers and said, in the presence of a witness, “ There was no on<^ 
else in the room, and He (the plaintiff) must have taken it.” Xtw^s 
held that the communication was i)rivileged, as the defendant was 
entitled to prevent the plaintiff’ from coming to his premises again. 
Where a person, having originated false reports prejudicial to a 
tradesman, was afterwards called on by the employers of the latter 
to examine the matters complained of, and then repeated to them the 
false statement, it was held that this communication was not privi** 
leged; Smith v. Matthews y 1 Mood, ^ Bob, 151 ; Griffiths v. Juewte, 
7 Q. J5, 61. But where a creditor of the plaintiff, believing that the 
plaintiff had committed an act of bankruptcy, and having reason to 
believe it, gave notice to a person whom the plaintiff had commis- 
sioned to sell his goods by auction, not to pay over tho proceeds to 
him, ‘‘he having committed an act of bankruptcy,” it was held that 
the communication 'was privileged ; Blackham v. Pughy 2 (7. B.. 
611. The plaintiff and defendant were jointly interested in property 
of which C. was manager, the defendant wrote to C. a letter princi- 
pally about the property and the conduct of the plaintiff with regard 
thereto, but containing also a distinct charge against the plaintiff 
with reference to his conduct to his mother and aunt : it was held 
that though the part of the letter respecting the plaintiff’s conduct as 
to the property was confidential and privileged, such privilege could 
not extend to the part relating to ,his mother and aunt ; Watren *v* 
Warreny 1 C.M,^ B. 250. In Fryer v. Kinnersleyy 15 C. Jff., 8.^ 
422 ; 33 Z. J. ( C. P.) 96, the plaintiff had been employed as a gar- 
dener under E.,the superintendent of the Royal Horticultural Gardens^ 
of which society the defendant was a member. The defendant applied 
to E. to recommend him a gardener, and £., who was in the bamt of 
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reoommending gardeners ta members, sent the plaintiff to the defen- 
dant, by whom he was* engaged. The defendant afterwards dis- 
missed the plaintiff,^ and wrote a letter to E., saying, ^^On Saturday 
I had another scene with F. (the plaintiff) in my ^rden. He was 
extremely violent, came towards me several times with an open olasp 
knife in his hand, and eyes starting £ro;n the sockets with rage, a perfect 
raving madman. I was, fortunately, accompanied by my upper ser- 
vant.^ The Court thought that although the letter might have been 
privileged if confined to a simple statement of the plaintiff’s conduct 
as a servant, yet that there were expressions in it not justified by the 
occasion. Where the plaintiff brought an action against the defen- 
dant for saying he had heard that the plaintiff was hanged for stealing 
a horse, but it appeared upon the evidence that the words were 
spoken in grief and sorrow for the news, the plaintiff was nonsuited, 
there being no proof of malice ; Anon, coram Hobart, J., cited 1 
Lev. 82. But it seems to be no defence that the words were spoken 
carelessly or in jest; Hawk. P. (7., P. 1, c. 28, s. 14, 8th ed. The 
defendant claimed rent of the plaintiff, the plaintiff denied his 
liability, whereupon the defendant wrote to the plaintiff’s agent (who 
was in correspondence on the subject) a letter in which he insisted on 
his claim, and further charged the plaintiff with *^a mean and dis- 
honest attempt to defraud.” It was held, that such an imputation, 
being wholly unnecessary, was not privileged; Tason v. JEvana, 12 
Ad. 4* *733 ; see Cooke v. Wildes, 5 E. jy B. 328. Words spoken 

bond fide, by way of moral advice, are privileged, as if a man writes 
to a father, advising him to have better regard to his childron, and 
using scandalous words, it is only reformatory, and shaflinot be 
intended to be a libel ; Peacock v. Raynell, 2 Brownl. 151. But if 
in such case the publication should be in a newspaper, though the 
pretence should be reformation, it would be libellous ; Jf2. v. Knight, 
Bac. Ah. Libel, A. 2. 

In Whiteley v. Adams, 15 <7. B., N. 8.*, 392 ; 33 L. J. {C. P.) 
89, the plaintiff was a well-known and esteemed member of the con- 
gregation of St. Barnabas, and a friend of C., one of the assistant 
curates of that church. The defendant, the incumbent of a country 
parish, and himself a member of the same congregation, was requested 
by C. to act as arbitrator between one of his parishioners and the 
plaintiff. This office he refused in a letter to C., which was one of 
the libels in question. The other was contained inm letter to a lady, 
also a member of the congregation, which was written in answer to 
a letter from her, in which she sought to clear the plaintiff from the 
charges brought against him. Both communications were held to be 
privueged. 

Where defamatory words are spoken or written bond fide with the 
view of investigating a fact in which the party is interested, they are 
privileged. Thus where the defendant inserted an advertisement in 
a newspaner to ascertain whether, previously to a certain time, the 
plaintiff had been married, intending, as the innuendo stated, to 
insinuate that the plaintiff had been guilty of bigamy, but it ap- 
peared that the advertisement was inserted by the authority of the 
.plaintiff’s wife, from anxiety to know whether she was legally the 
wife of the plaintiff, it was justifiable ; Delany v* Jones, 4 Esp.. 191 ; 
Finden v. Westlake, Mood. 4r 462 ; Hopwood v. Thorn, % C.JB. 
293. ^ where the libel was an advertisement for. the. discovery of 

the plaintiff, an absconded debtor^ and publ4bed at.the request of a 
party who had sued out a capias tot the purpose of enabling the 
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sheriff to take him ; Zay r, Zawson^ 4 4rf. ^ E. 795. But if the 
pubUoation of the libel is more extensive *than necessary for the 
purpose of obtaining information it ihay become actionable ; Broicn 
V. CroomCf 8 Stark. 297. 

The publication (though not a verbatim report) of the proceedings 
of a court of justice, containing defamatory matter, is privileged, if 
substantially fair and correct ; Curry v. Walter^ \ B. ^ B, 525 ; 
Ihincan v. Thtoaites^ *3 B. ^ C- 583 ; Delegal v. Highley^ 3 N. C. 
950 ; Hoare v. Silverlock^ 9 C. B. 20. A correct and impartial 
report of the proceedings before magistrates duly acting within their 
jurisdiction is privileged in cases where, after both parties are heard, 
a final judgment is given pursuant to the 11 & 12 Viet. c. 43. 
So also where preliminary inquiries are held before magistrates 
respecting indictable offences, pursuant to 11 & 12 Viet. c. 42, if the 
inquiry is carried on publicly. If the inquiry is carried on privately 
a report of the proceedings would be unlawful ; Lewis y. Levy^ E. B. 

E. 557 ; 27 L, J. (Q. B.) 282. There are cases where the un- 
authorised publication of criminal or ex parte proceedings, containing 
defaniatory matter, has been held actionable ; as a publication of 
depositions before a iustice or a charge of murder ; R. v. Zee, 5 
Esp. 123 ; jR. v. Fisher^ 2 Camp. 563 ; Duncan v. Thwaites^ 3 B. 

C. 583 ; or of proceedings on a coroner’s inquisition ; R. v. FUet^ 
1 B. ^ A, 379 ; or before a commissioner appointed by the crown for 
inquiry into certain public bodies ; Charlton v. Watton^ 6 C. ^ F. 
385. In Fopham v. Fickhurn^ 7 IZ Sf iV 891, 31 L. J. (Ex.) 133, 
the defendant was the proprietor of a newspaper in which was pub- 
lished 41 accoimt of wnat passed at a meeting of the parish vestry. 
At this meeting a report of the medical officer of the district board 
was read, containing the libel. This report would, according to the 
provisions of the Metropolis Local Management Act, have been cir- 
culated by the vestry a few months later. It was held that the reports 
of what topk place at the meeting of such a body as this vestry were 
not privileged, and that the x)ublioation of the report authorised by 
the statute did not authorise a premature circulation of it by the 
defendant. To an action for a libel in a newspaper, it is no defence 
that the alleged libel consists of a true and accurate report of the 
proceedings at a public meeting, held under a local act for the im- 
provement of a town ; Davison v. Duncan^ 7 E. B. 229 ; 26 L. J. 
(Q. B.) 104. 

Though it has been considered that the defendant cannot show in 
justification that the libel is a correct report of a preliminary or ex 
parte proceeding, yet he may, under the general issue, give in evi- 
dence the correctness of the report, in mitigation of damages ; East 
V. Chapman^ Mood. ^ M. 46 ; Charlton v. Walton^ 6 C. P. 385, 
So, under the geneicd issue, he may contend that the writing is not 
injurious ; as where the editor of a newspaper reported a former trial 
for libel, in which the plaintiff recovered a verdict, although the 
report^ontained some injurious allegations, yet the judge left it to the 
jury to say whether, taken altogether, the report was imurious, and 
the Court held that it was rightly so left ; Chalmers v. Fayne^ 2 C., 
M. ^ £. 156. 

The defendant may show, under the general issue, that the libel 
is a fair criticism on a literary work of the plaintiff ; but if it eon- 
tainc observations unconnected with the work, and personally slanr 
derouSi, it is actionable ; Carr v. Hood^ 1 Camp. 355 (n.) ; jwone v. 
Knighty Mood. JbT. 74; Thompson v. Shackell, Mood^ tjr M. X87 ; 
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Fraser v, Berkeley^ 7 <7. P. 621. A publication is not a libel 
which has for its obje<ity not to injure the reputation of any indi- 
vidual, but to correct misrepresentations of fact, to refute sophistical 
reasoning, to expose a vicious taste in literature, or to censure what 
is hostile to morality. Per Lord Ellenborough, C. J., Tahart v. 
Tipper^ 1 Catnp. 352. 

In Campbell Y. Spottiswoodcy 3 P. ^ <9. 769 ; 33 L, tT". (Q. P.) 185, 
the extent to which public acts or writings are open to criticism was 
much discussed. The plaintid", the minister of a dissenting congre- 
gation, had established a newspaper in which a scheme was suggested 
for the conversion of the Chinese to Christianity. This scheme was 
ridiculed in an article contained in the defendant’s periodical ; and it 
was suggested to be a mere device for procuring a sale of the plain- 
tiff’s paper. The article also hinted that persons alleged by the 
defendant to be subscribers to his paper had no real existence. The 
jury found that the writer of the article bond fide believed that 
what it stated was true. It was held, however, by the Court of 
Queen’s Bench, that the writing went beyond the range of fair criti- 
cism by /imputing base and sordid motives to the plaintiff, and that 
he was entitled to a verdict. 

Handbills or placards are subject to the same freedom of criticism, 
oral or in writing, as books ; Pat'ts v. JLevy^ 9 C\ P., JV. S,, 342 ; 30 
i. J, (C. P,) 77. So the editor of a newspaper may comment on 
any place of public entertainment, if the comment is made fairly, and 
without malice, or view to injure or prejudice the proprietor in the 
eyes of the public. Per liord Kenyon, Dibdin v. Swan^ 1 Esp^ 28. 
And see Gregory v. Duke of Brunswick^ I C. ^ Kir. 24, fts to cri- 
ticisms on actors. And it is not libellous fairly to comment upon a 
petition relating to matters of general interest, which has been pre- 
sented to Parliament and published; Dunne v. Anderson^ By. 
Mood. 287 ; 3 Bing, 88. But comments on the conduct of a clergy- 
man in the management of a private charity which he dispenses, are 
not privileged, but must, if at all, be specially justified by showing 
their truth ; at least where the comments are published oy a mere 
stranger, and in a newspaper ; Gathercole v. Mially 15 M. ^ W. 319. 
And it is questionable whether sermons preached in a church, but 
not published, are the lawful subjects of such public comments; Ib. 

Publication of Parliamentary papers."] The Court of Queen’s 
Bench decided, in Stockdale v. Hansard^ 9 Ad. 4* P. 1, that the 
publication of a defamatory libel on a private person could not be 
justified by merely showing that it was part of the printed proceed- 
ings of the- House of Commons, published by order of the House. 
But by 3 & 4 Viet. c. 9, all proceedings taken against persons acting 
under the authority of either House, for the publication of reports, 
papers, votes, or proceedings of either House, shall be stayed upon 
the certificate of the Lord Chancellor, Speaker, Clerk of the Parlia- 
ment, or Clerk of the House of Commons. And, by sect. 2, Tu ease 
of any civil proceeding lor publishing a copy of such report, paper,. 

the defendant may, at any stage of the proceedings, lay before 
the Court the report, paper, &c., and the copy ; and upon verifying 
the report, &q«, and the correctness of the copy by ajBSLdavit, the 
proceedings shall be stayed. By sect. 3, in any proceeding com- 
menced for printing an extractor abstract of such report,, &o., the 
defendant may, under the general issue, give in evidence the report, 
&o., and show that the extract or abstract was published bond Jide^ 
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or without inalice ; and if such be the opinion of the jury, a verdict 
of Not guilty shall be entered. 

Evidence of the truth of the libel^ or words,'] Where the defendant 
admits the' publishing or speaking of the libel or words, as. stated, 
and justifies so doing because they are true, he must plead this 
^ matter specially, and he. will not be permitted to give it in evidence 
under the general issue ; Smith v. Richardson^ WilleSy 20, 1 Sound. 
130 (n). 'See R. v. Newman^ 1 E. ^ B. 558, 577. Such evidence 
is inadmissible under the general issue, either in bar of the action or 
in mitigation of damages; Underwood v. Parks^ 2 Stra. 1200 ; Ram- 
sey V. JVebhf Car. ^ M. 104. But it is otherwise in the case of 
slander of title ; Watson y. Reynolds ^ 27ost, p. 527. There would 
seem, however, to be no objection to allowing the defendant to show, 
in mitigation of damages, facts which show that the libel was not 
utterly without foundation, although it cannot to its full extent be 
justified. Evidence admissible and pertinent under the general 
issue, cannot be excluded merely because it happens incidentally to 
prove the truth of the libel ; Manning v. Clement^ 7 Bing. 362. In 
support of a plea alleging the truth of the libel, the defendant can- 
not prove that the same charges were previously published in 
another publication, and that the plaintiff took no steps in conse- 
quence thereof ; R. v. Newman^ \ E. ^ B. 268. When the libel 
imputes to the plaintift* the commission of a murder under aggra- 
vating circumstances, it is necessary to justify the aggravating portion 
as well as the substantial charge of crime ; llelsham y. Blackwood^ 
11 C. B. Ill, 20 X. J. {C. P.) 187. 

• 

Evidence that the words were first spoken by another.] This is a 
defence only when it amounts to a privileged statement ; otherwise, 
it is admissible, if at all, only where the defendant at the time of 
speaking the words gave the name of the person from whom he heard 
the slander, when it fday perhaps be used in mitigation of damages. 
See Bennett v. Bennett^ 6 C. P. 588 ; and Speck v. Phillips^ 5 
Jfcf. ^ W. 279 ; Tidman y. Ainslie^ 10 Ex. 63. 

Accord and satisfaction.] Accord and satisfaction is a good 
defence to this action, if pleaded ; Lane v. Applegate^ 1 Stark. 97. 
In Boosey v. Wood, 34 L. J. {Ex.) 65, a defence that, after the 
commencement of the suit the plaintiff and the defendant agreed 
together to accept mutual apologies, to be published by them in their 
weekly journal, in satisfaction of the right of action, and that these 
apologies were published accordingly, was allowed. 

Evidence in mitigation of damages.] It was formerly held, that 
where the defendant pleaded the general issue without a justification, 
he might prove that the plaintiff had been generally suspected of the 
offence imputed to him by the defendant; Earl of Leicester v. Walter^ 
2 Camp. 251 ; v. Moor, \ M. ^ S. 284. But Abbott, C. J., re- 

fused to admit proof of rumours in Waithman v. Weaver, D. ^ R., 
N. P. C. 10 ; 11 Price, 257 M ; and it was afterwards decided that 
general evidence of the plaintifr^s bad character was not admissible in 
an action for a libel ; Jones y. Stephens, 11 Price, 235. Such evidence 
was, however, admitted by Lord Tenterden, in Manby v. Barber, 
mentioned in 2 Stark, on Evidence, jf. 470, and by llord Denman, 
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C. J., after oonsulting Parke, B., at York Spring Assizes, 1836, in 
a case of Moore v. Ostler^ where the defendant was allowed to give 
such general evidence, but not to go into particulars ; and by the 
Court of Queen’s Bench in Duncombe v. Daniel^ cited 7 Dowh P. C. 
472, So, in Richards v. Richards^ Bodmin^ Sp, AsS. 1844, 2 Mood. 
^ Rob. 557, where the slander imputed to the plaintiff, that he had 
been notoriously guilty of an offence, Cresswell, J., after conferring 
with Wightman, J,, admitted proof of rumours, current in the 
plaintiff’s neighbourhood before the uttering of the words, in miti- 
gation under the general issue* It has been held that the defendant 
cannot ask as to rumours after the slander complained of, as these 
rumours may have been ocoaiioned by the slander; Thompson v. 
Nye, 16 Q. B. 175; 20 L. J. (Q. B.) 859. In Bell y. Parke, 11 
Ir. C. L. Rep. 413, in an action by an officer for slander, in 
charging him with stealing a watch, the statement of an officer of the 
same regiment that he had heard rumours that the plaintiff had 
committed the particular offence imputed to him by the slander, was 
rejected. And it was said by the Court that the cases show that 
evidence of reputation as to the plaintiff being guilty of some vicious 
or criminal habit can alone be admitted to disprove malice on the 
part of the defendant, but that he cannot relyupon rumours charging 
the plaintiff with some particular offence. 

The defendant may show in mitigation of damages that the libel is 
a correct report of an investigation at a coroner’s inquest ; East v. 
Chapman, Mood. Jf. 46. Where the defendant published an 
imperfect account of a trial which was libellous, he was allowed in 
mitigation under the general issue to show that he had copied the 
statement from another newspaper, but not that it had appeared in 
other newspapers which he did not appear to have followed ; Saunders 
V. Mills, 6 Bing. 213. This last case was said by Lord Denman in 
Talbuit V. Clark, 2 Mood. Rob. 312, to have been questioned, and 
his lordship refused to allow the defendant, the editor of a newspaper, 
to show that the libel had been taken from ^ letter written and 
signed by the newspaper correspondent. Accordingly in Creevy v. 
Carr, 7 C. <§• P. 64, the Court rejected evidence to the effect that 
the libel had appeared in a newspaper against which the plaintiff had 
proceeded and recovered damages, but allowed the defendant to show 
that he had taken his report from that newspaper. 

By stat. 6 & 7 Yict. c. 96, s. 1, the defendant may (after notice 
given at the time of delivering the plea) show, in mitigation, that he 
made or offered an apology before action brought, or as soon after as 
he had an opportunity, in case the action was commenced before he 
had an opportunity. Sect. 2 of the act permits a special plea and 
payment of money into Court in certain cases oOibels in newspapers. 
See Chadwick v. Herapath, 3 C. B. 885; O^Brien v. Clement, 15 
Jlf. ^ W. 435, The apology must be not only sufficient in its terms, 
but also inserted in a part of the piq»er at least as conspicuous as the 
libel, and in suitable type. If on issue joined the jury find the 
apology to be in this respect insufficient, there^ must be a verdict for 
the ]^aintiff; Lafone y. Smith, 28. X. J. {Ex.) 33 ; 3 XT. ^ N. 785. 
In such a case where the plea is negatived by the jury, damages 
should be' asseMed irrespectively of the money jpaid into Court; Ib. 
4 JST. ^ JY; 158 ; and semble, if such damages are less than 40e., the 
plaintiff will get no costs without a certiffcate ^ 25. 
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Action for Slandier of Title* 

This is not strictly an action for defamation, but an action for 
special damage to the plaintiff by a false and malicious statement 
affecting his title to property ; malachy v, Soper ^ Z N. C. 371 ; 
Outsole V. Mathers^ 1 il/. To support it the words must 

be uttered maliciously, and the damage must haye arisen from the 
words so uttered ; Jirook y. Mawly 4 Ex. 621. If the defendant, 
being interested and not a mere stranger, makes the statement, 
though untrue bond fide and on reasoMble grounds, he is not liable ; 
Pitt V. JDonovany 1 M. S. 639 ; Matson v. EeynoldSy Mood. M. 
1. It seems that the allegation of falsehood in the declaration need 
not always be proved ; for the malicious interference of a mere 
stranger is actionable ; Eotoe v. Poachy 1 M. S. 304; Pater y. 
Eakery 3 ( 7 . J?. 831, 868. In Young v. Macrae^ 3 B. ^ S. 264 ; 32 
X. J. (Q. X.) 6, the libel compared oil sold by the plaintiff with oil 
sold by the defendant, and said that the quality of the plaintiff’s oil 
was inferior to that sold by the defendant, and that it gave a feebler 
li^ht. It was held that the action was not maintainable, as the oil 
might be good, though inferior to that supplied by the defendant* 


Action for Malicious Prosecution* 

In an action for malicious prosecution the plaintiff may, hy proper 

S leas, be put to prove — 1, the prosecution of the plaintiff; 2, its 
etermination ; 3, that the defendant was the prosecutor ; 4, his 
malice and want of probable cause ; and 6, the oamages sustained. 
All these facts, except the second, are in issue under the plea of Not 
guilty. 

Evidence of prosecution.'] The plea <xf Not guilty puts the plaintiff 
to prove the prosecution; Drummond v. PigoUy 2 N. C* 114; 
Watkins v, iee, 6 M. 4* W. 272. The fact of the prosecution,' 
where instituted in the Superior Courts or Quarter Sessions, is usually 
proved by the production of the record, or of an examined copy ; B* 
AT. P. 13 ; which is admissible in evidence without inquiry into the 
mode by which the plaintiff became possessed of it ; per Lord Ten* 
terden, C. J. ; Caddy v. Barloto^ 1 M. ^ B, 277 ; Leggatt v. ToUervsy^ 
14 East^ ZZ2* The act J.4 & 16 Viet; c. 99, s. 13, sdlows proof to be 
given by a paper certified by the clerk of the court, or other officer 
having we custody of the records, to be a copy (omitting the formal 
parts) of the proceedings in question* In an action for malicious 
prosecution by indicting the plaintiff, it is not sufficient to produce 
the original bul of indictment (unless it was ignored), a record should 
be made up and regularly proved; see an^, p. 63* It is, as well 
to , give .some proof .of th6 identity of the pkwtiff and the party 
.prosecuted* 

. The .Common Law Procedure Act, 1662 ,^ has made a variance in 
the charge mode and that stated in the de^aiation of cemparatiively 
small importance* ,!Where.tbe declaraticn stated a malicious dbuiMe 
of havingjfeloniously stolen certain articles, and the proof was that ^ 
defendant laid an information, in which he deposed that the artioles 
had been stolen, and that he suspeeted and believed that they had 
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been stolen by the plaintiff, it was held no variance ; Davis y. Noake^ 
6 M. 4 S. 29. See Dyne v. Moore^ 5 Taunt. 187. An allegation 
that the defendant maliciously and without probable cause preferred an 
indictment, is proved, if some of the charges in the indictment were 
malicious and without probable cause ; Reed v. Taylor^ 4 Taunt. 617. 

If the proceeding was by preferring a charge before a magistrate, 
the magistrate’s clerk should be served with a subpoena duces tecum 
to produce the proceedings. When the information was laid by the 
defendant, his oath and handwriting should be proved, as also the 
issuing of the warrant to the constable, &o. The warrant must also 
be produced and proved, and evidence must be given of the appre- 
hension and detention of the^laintiff under it; 2 Stark. Ev. 910, 
let ed. ; and see Freeman v. Arkelly 2 B. 4 495. If the action 

is for maliciously procuVing the plaintiff to be arrested upon a war- 
rant on a charge of felony, and it does not appear that any informa- 
tion has been taken, evidence may be given of the warrant without 
proving any information ; Newsam v. Carr^ 2 Stark. 69. See. also 
Clarke v. Postan^ % C. 4 F. 423. 

Evidence of determination of prosecution.’] It must appear that 
the prosecution is determined ; for otherwise 7ion constat that the 
plaintiff may not be convicted, and the prosecution thereby shown to 
be just; Arundell v. Tregono^ Yelv. 116; B. N. P. 13. The 
return of no hilt by the grand jury, or the verdict of acquittal, will 
be evidence of this fact. An action lies, though the plaintiff* was 
acquitted on a mere defect in the indictment ; Wicks v* Fentham^ 4 
T. R. 247 ; Pippet v. Hearn, b B. 4 A. 634, 

The termination of the proceedings is not put in issue by the plea 
of Not guilty; Drummond v. Pigou, 2 N. C. 114; 2 Scott, 228; 
Haddrick v. Heslop, 12 Q. B. 267. 

Evidence that the defendant was prosecutor.] The proper evidence 
to establish this fact is, that the defendant employed an attorney 
or agent to conduct the prosecution; that he gave instructions con- 
cerning it ; paid the expenses ; procured the attendance of witnesses, 
or was otherwise active in forwarding the prosecution ; 2 Stark. Ev. 
678, 3rd ed. Proof of the information of the defendant taken by the 
magistrate is sufficient for this purpose ; 2 Phill. Ev. 161. Or of the 
recognisance to prosecute entered into by the defendant, though this 
is by no means conclusive as the recognisances are often hurriedly 
filled up; Eagar y. Dyott, b C. 4 F. 4. The indorsement of the 
defendant’s name on the bill is evidence that he was sworn as wit- 
ness; hilt not of his being prosecutor ; B. N. P. 14. One of the 
grand jury before whom the bill was preferred, may be called to 
prove that the defendant was the prosecutor ; Sykes y. Dunbar, Selw. 

P. 1004 ; but this has been questioned ; 2 Stark: Slander, 678. 
Where the proceeding was before a magistrate he may be called to 
prove it; Freeman y. Arkell, 2 B. 4 G. 494. Where the defendant’s 
eon, a youth of about seventeen, had caused the plaintiff to be taken 
before a magistrate by whom he was remanded, and the defendant 
upon hearing of the matter said that as he (the son) had begun it he 
would not interfere, this was held to be no evidence of authority or 
subsequent ratification by the father ; Moon v. Towers, % C. B., N. 
S. 611. And where ^a summons was issued by the servant of the 
. plaintiffs without their knowledge, and they were mferely informed 
of it, and attended the hearing, it must be proved that the prosecution 
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was proGOjeded with by them without reasonable or probable oause ; 
Weston V. Beeman^ 27 X. X (JSx*) 57. It would seem that this 
action may be maintained against a corporation ; Bteoens y. Midland 
Counties Railway^ 10 Bx^ 352. 

JEvidence of Malice, '] It is essential that the plaintiff should give 
some evidence of the defendant’s malice ; and malice is in issue on a 
plea of Not guilty; Porter v. Weston, 5 C, 715. Personal 
enmity is evidence 6f malice, but any indirect motive is sufficient. 
Proof of an acquittal for want of prosecution is not even primd facie 
evidence of malice ; Purcell v. Macnamara, 9 East, 3G1. If the 
.plaintiff proves want of probable cAhse, malice may be inferred; 
Burley v. Bethune, 5 Taunts 583. But the want of probable cause is 
not conclusive evidence of malice ; Mitchell v. Jenkins, 5 X. Ad. 
588. W liefe a servant of the plaintiff’, in his absence and without his 
knowledge, summoned the plaintiff on a charge of felony, which was 
dismissed, the defendant being present at the hearing only, the want 
of probable cause was held to be no evidence of malice against him ; 
Weston v. Beeman, 27 X. J. {ExJ) 57. Proof that the defendant 
published an advertisement of the finding of the indictment, with 
other scandalous matter, is evidence of malice ; Chambers v. 
Robinson, 1 Stra, 691. See Caddy v. Barlow, 1 Mood. ^ R. 275; 
lladdrick v. Heslop, 12 Q» B, 267. 

Evidence of want of probable cause."] The plaintiff must give some 
evidence of want of probable cause : and this on the general issue. 

' And where there is a special plea stating certain facts as constituting 
reasonable and probable oause it is sufficient to prove so much of the 
plea as in the opinion of the judge constitutes reasonable and probable 
cause ; Hailes v. Marks, 7 II. N. 56 ; 30 X. J. {Ex.) 389. Proof 
of the strongest malice is no evidence of want of probable cause, 
if it be proved that the defendant was cognisant of circumstances 
which led to a legal and reasonable suspicion that the plaintiff was 
guilty of an offence against the law, and upon which he might have 
acted ; Johnstone v. Sutton, 1 T. It. 545 ; Turner v. Turner, Oow* 
20- But if it can clearly be proved that the defendant under such 
circumstances did not believe that he had a legal right to prosecute, 
this is evidence of want of reasonable cause ; Turner v. Ambler, 1 0 
Q. B. 252. Therefore in Delegal v. Highley, 3 N. C. 950, the 
defendant was required to show that at the time of the prosecution he 
knew of the facts upon which he relied as a defence. And the belief 
or disbelief of the defendant is a question for the jury ; Taylor v. 
Willans, 2 Bi^ Ad, 857 : where also it is said that slight evidence of 
the defendant’s knowledge of the insufficiency of his charge is all that 
is required, as it is difficult to prove a negative. Abandoning the 
prosecution is not of itself sufficient evidence of want of probable 
oause ; Incledon v. Barry, 1 Camp. 203 (n.) Nor neglecting to 
prefer an indictment after a charge laid ; Wallace v. Alpine, Id„ 
5p4 (n.); Willans Taylor, 6 Bing. 188. So proof that the bill 
was thrown out by the grand jury has been held no evidence of the 
want of probable oause ; Byne v. * Moore, 6 Taunt, 187 ; but in 
Nicholson v. CoghiU, ^B,^C. 23, it was said obiter by the Court, that 
evidence of the bill having been thrown out by the grand jury is 
sufficient to warrant an inference of the absence of probable cause % 
at least where the facts are wholly within the defendant’s knowledge* 
Where the defendant charged the plaintiff with felony, the takwg 

A A 
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being tinder a claim of lien, and defendant, after the apprehension of 
the plaintift, admitted to him, that he knew that he (plaintiff) did 
not intend to steal the article taken,” it was held evidence of want of 
probable cause ; Huntley v. Simpson^ 2 H. ^ N. 600 ; and see 
Venafra v. Johnson^ 10 Bing. 301 ; Musgrove v. Newall^ 1 M. ^ W. 
682. If the defendant has laid all the facts of the case fully and 
fairly before counsel, and acted bond fide upon the opinion given 
(however erroneous it may be), it will be evidence to prove probable 
cause; per Bayley, J,, Ravenga v. Mackintosh^ 2 B. ^ C. 697; 
Hewlett V. Crutchley^ 5 Taunt. 281. It has been said that where the 
facts lie in the knowledge of the defendant himself, he must show 
probable cause, though the indictment was found by the grand jury ; 
otherwise the plaintiff shall recover without proving express malice ; 
Parrot v. Fishwick^ B. N. P. 14. But this position is not sup- 
ported by another report of the same case, 9 Fast^ 369 (n.), from 
which it appears, that the plaintiff having been acquitted upon the 
indictment. Lord Mansfield said, “ it was not necessary to prove 
express malice, for if it appeared there was no probable cause^ that 
was sufficient to prove an implied malice, which was all that was 
necessary to support this action. In this case all the facts lay in the 
defendant’s own knowledge, and if there was the least foundation for the 

f rosecution, it was in his power and incumbent upon him to prove it.” 

t seems therefore from this last report that some evidence of want 
of probable cause had been given from which malice was inferred, and 
that the question was, whether it was incumbent upon the plaintiff 
to go further. And see Sykes v. Dunbar y cited 9 Fasty 363. Where 
the defendant was the only witness upon the indictment. Lord 
Kenyon held that the proof of malice lay upon the plaintiff. But it 
would seem that by the word malice in this case, absence of belief on 
the part of the defendant that he had acted legally was meant. 

• 

How far what is reasonable and probable cause is a question for the 
judgeJ^ Where there are no facts, nor any inferenco from facts in 
dispute, reasonable and probable cause ” is a pure question of law, 
and the judge may nonsuit the plaintiff, if he thinks that there was 
such cause ; Panton v. WilliamSy 2 Q. -B. 169 ; Michell v. Williams j 
11 M. fy W. 205. But where there are facts in evidence tending to 
show that the defendant knew his charge to be unwarrantable ; or 
where the question is mixed up with disputed facts, the judge cannot 
nonsuit the plaintiff, but must leave the case to the jury ; McDonald 
V. RookCy 2 N. C. 217 ; James v. PhelpSy 11 Ad. F. 483. In a 
case in which the defendant had preferred an indictment for an 
assault committed in removing him from the plaintiff’s house, the 
judge told the jury, that if the defendant knew he was in the wrong 
when he preferred the indictihent, then there was no probable cause ; 
held that this must be taken to have meant, was the assault com- 
mitted under circumstances that no reasonable man could have sup- 
posed that it was excessive ? and that therefore the direction was 
substantially correct; Hinton y. Heathery 14 Jf. W. 131 y and see 
Turner v. Amblery 10 Q. B. 2^2 ; Panton v. WilliamSy suprd, has 
been doubted, but being a decision on error, has since been followed. 
And it is now the practice for the judges at Nisi Prius to give hypo- 
thetical directions to the jury, or to submit to them certain facts, and 
then upon receiving their finding upon them, to decide as to reason- 
able and probable cause. As, however, has been before stated, the 
decision of questions of disputed fact, the motive and malice of the 
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defendant, his knowledge of those facts, and belief in the plaintifiTs 
guilt and in the existenoe of probable cause, are all questions for tho 
jury. See West v, Baxendale^ 9 Cl J?. 141 ; PLeslop v. Chapman* 
23 L* J* (Q. B.) 49 ; Douglas v. Corbett^ % E, ^ B. 511. 

Where the defendant presented two bills for perjury against tho 
plaintiff, but did not himself appear before the grand jury, and tho 
bills were ignored ; he then presented a third bill, and upon his own 
testimony it was found. The pirosecution was kept suspended by the 
defendant for three years, till the plaintiff took the record down to 
trial, when the defendant declined to appear as a witness, although in 
court and called, the plaintiff was acquitted. It was held that this 
was prtmd facie eviaence of want of probable cause ; Willuns v. 
Taylor^ 6 Bing* 187. S* C. in Error y 2 j&. <§• Ad* 845. ’ 

Proof of circumstances attending a felony which might have justi- 
ffed the d^ndant in making inquiries concerning the plaintiff ao not 
amount to evidence of- reasonable and probable cause ; Busst v. Oe6- 
honsy 30 L* J* {Ex*) 75. And where it appeared that the plaintiff 
refused to give up a forged note, which he had taken in the course of 
business, to the aefendant, a bank inspector ; and the defendant, in 
the absence of all circumstances of suspicion, charged the plaintiff 
before a magistrate with feloniously having the note in his possession, 
this was held to be evidence of want of probable cause ; Brooks v. 
Warwicky 2 Stark* 389, 

When the action is for a malicious indictment for perjury in which 
there are several assignments of perjury, the plaintiff is entitled to 
recover if he shows that as to one of them there was no probable 
cause ; JR* v. Prosser y cited 1 T* R* 533 ; Delisser v. TownSy 1 Q* B*, 
333. Where the plaintiff’s counsel offers no evidence as to the want 
of probable cause for one of the several assignments of perjury in the 
indictment, it is not competent for the defendant to show probable 
cause as to that ; Ellis v. AhrdharpSy 8 Q. B* 709. 

The observations of the judge on the trial of the indictment, tend- 
ing to cast censure on the mode in which the prosecution had been 
conducted, were admitted for the ]^aintiff by Littledale, J,, in Warne 
V. Terry y Winton Sum* As* 1836, on the same principle on which the 
hesitation of the jury had been held by Lord Kenyon to be evidence 
by the defendant of probable cause (see inf ray Smith v. Macdonaldy 
3 Esp* 7); but hi Barker v. Angelly 2 Mpod. Rob* 371, Lord 
Denman, C. J., refused to admit such proof. Perhaps such evidence 
is not strictly admissible in either case. At most, it only shows the 
opinion of the judge or jury (or of some of the jury) on the evidence 
at the trial of the indictment ; the evidence in the action may be very 
different. 

Damages*’\ The jury may give damages for the loss of reputation, 
the imprisonment, if any have taken place, and the expenses incurred 
by the plaintiff in making his defence ; B* N* P* 13. Where the 
defendant showed that he was imprisoned at half-past one, and 
detained till after two o’clock, and that he would have been taken 
into the employment of a cigar manufacturer if he had appeared at 
two o’clock at the factory, but being unwell in consequence of the 
imprisonment returned home, and found the next morning that the 
place had been hlled up, it was held that the damage was too remote, 
and that the evidence was therefore rightly rdected ; BLoey v. Felton^ 
11 C* B*y N* 8* 143 ; 31 L* J* {C* P*) 105. In the case of an indict- 
ment of several persons for a conspiracy, where all rely on the same 
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matter of defence, any one mav be liable for and pay, and subse- 
quently recover, all the costs ; but if different grounds of defence are 
relied on, the same rule does not apply; Rowlands v. Samuel^ 11 
Q. B. 39. See further as to the amount of damage, post^ jp. 535. 

Defence.'] The defendant may prove the plaintiff’s guilt, for this 
shows good ground for prosecution ; B. N. P. 15 ; Jackson v. BuU^ 
2 Mood. ^ Rob. 177. The plea of not guilty admits the acquittal 
when stated in the declaration ; Haddrick v. Heslop^ 12 Q. B. 267. 
The existence of probable cause may bo shown under this plea ; 
Cotton V. Brown, 3 Ad. ^ JE. 312. 

In order to show probable cause for the prosecution, the defendant 
has been allowed to prove that the jury deliberated long on the trial 
of the indictment ; Smith v. Macdonald, 3 JEsp. 7. But see supra, 
p. 531. And Lord Kenyon ruled that the defendant might give 
evidence of the plaintiff’s bad character; Rodriguez v. TcAmire, 2 
JEsp. 721 ; but in later cases such, evidence has been refused, on the 
ground that it affords no proof of probable cause to justify the defen- 
dant ; Newsam v. Carr, 2 Stark. 70 ; Cornwall v. Richardson, Ry. 
^ Mood. 305 ; see also Downing v. Butcher, 2 Mood. Rob. 374. It 
is no answer that the defendant was bound over to prosecute if the 
jurv think that he maliciously caused himself to be so bound by 
making an unfounded charge ; Dubois v. Keats, 11 Ad. ^ JE. 329. 

Fit^ohn V. Mackinder, 9 C. B., N. S. 505 ; 31 i. J. (C. P.) Fx. 
Ch. 257, is rather a curious case. The defendant, in a case tried in 
a county court, produced a paper which he falsely swore was signed 
by the plaintiff. This the plaintiff denied, and the judge thereupon 
ordered him to be committed for peijury, and bound over the defen- 
dant to prosecute. The plaintiff having been acquitted, it was held 
by a majority of the Court that the defendant was liable to an action 
for malicious prosecution. 


Action for Malicious Arres^and Abuse of Civil Process. 

Actions for maliciously holding a person to bail were frequent before 
the change in the law of arrest on mesne process. The action is 
now, however, not so common, though it may still be maintained for 
falsely, maliciously, andTwilhout reasonable or probable cause making 
un affidavit of belief that the plaintiff is goin^ abroad, and thereby 
obtaining a judge’s order for his arrest ; Daniels v. Fielding, 16 M. 
^ W. 200. An action may also be maintained when it appears that 
proceedings have been taken against the plaintiff in order to effect 
some object not within the scope of the xjrocess. See Grainger v. Hill, 
4 N. <7. 212. In an action for malicious arrest the plaintiff may 
have to prove the affidavit to hold to bail, and the judge’s order for 
the capias in the former action ; the suing out of such capias ; the 
arrest under it ; the rescission of the judge’s order ; the defendant’s 
malice and want of reasonable or probable cause ; and the damage. 

The Judges order for the capias."] As to proof of this, see ante, 
p. 74. 

The writ of capias.] As to proof of the writ, see ante, p. 33. 

The arrest.] The plea of not guilty puts in issue the arrest by the 
procurement of the defendant ; Watkins v. Lee, 5 3f. ii W. 270. 
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The afidavit to hold to bail.'] When not guilty is pleaded, the 
plaintiff should be prepared to prove the affidavit to hold to bail by 
the production of the original or an examined copy; Crooh v. Dowl^ 
ing, 3 Bough 75, B. N. P. 14 ; Cashurn v. Beid, 2 P. Moore, 60 ; 
Rees V, Bowen, M Ch Y. 392. It is npt always absolutely neces- 
sary to prove the affidavit ; Arundell v. White, 14 East, 224. In one 
case, though the return of cepi corpus appeared on the writ, Lord 
Kenyon ruled that, as against the defendant there was no evidence of 
the arrest having been under the writ, aud the plaintiff not being able 
to prove the warrant, was nonsuited ; Lloyd v. Harris, Peake Ca* 174. 
But it seems that the sheriff’s return is primd facie evidence of the 
fact therein stated ; Gy Word v. Woodgate, 11 East, 297 ; Rogers v. 
Ilscomhe, 2 Esp. Big, (N. P.) 38, ante, pp. 47, 34. And proof of 
the warrant is unnecessary when the defendant has admitted that the 
arrest toolT place under the writ ; Petrie v. Lament, 3 M, G, 702. 
In order to prove the arrest the plaintiff may call the sheriff ’s officer. 
If a bailiff who has process against anyone says to him (whether on 
foot or riding), “ You are my prisoner ; I have a writ against you,” 
upon which he submits, and goes with him, though the bailiff never 
touches him, yet this is an arrest, because he had submitted to the 
process ; but if instead of going with the bailiff he runs away or 
escapes, it is no arrest unless the bailiff had actually laid his hand on 
him ; Horner v. Battyn, B, N. P. 62. Placing a party under arrest 
by a sheriff ’s officer, who holds a writ of capias, without proceeding 
to actual contact, may be an arrest ; Grainger v. Hill, 4 N, C, 
212. Where a shoriff’’s officer, having a w’arrant to arrest the plain- 
tiff', sent a message to him to iix a time to call and give bail, and 

E laintiff accordingly fixed a time, attended and gave bail, this was 
eld to be no arrest for which this action could be maintained ; Berry 
V. Adamson, 6 B. ^ C, 528 ; George v. Radford, 3 C7. P. 464. 
See also Bieten v. Burridge, 3 Camp, 140, post, p. 535, and further 
as to what constitutes an arrest, post, Actions against constables, 
part iii. Proof of detainer satisfies the allegation of an arrest ; 
Whalley v. Pepper, 7 C. ^ P. 506. 

Rescission of the Judge^s order, or determination of the suiL'^ In 
an action for malicious arrest it is necessary to show that the original 
proceeding which formed the alleged ground of the action is at an 
end ; and this cannot be done under the plea of not guilty ; Watkins 
V. Lee, b M, ^ W, 270. It is necessary to show that the proceeding 
complained of terminated in such a way so favourable to the plaintiff 
as to give him a right of action, and^the proof must correimond with, 
the allegation ; Combe v. Capron, 1 Mood, ^ Rob, 398. Proof of a 
rule to discontinue, and that tlie costs have been accordingly taxed 
and paid, is sufficient evidence of the determination of the suit; 
Bristow V. Haywood, 4 Camp, 214 ; Gadd v. Bennett, 6 Price, 540 ; 
Brandt y. Peacock, 1 B, 8r C, 649. So a rule to stay proceedings, 
and to deliver u{) to the then defendant a bill of exchange upon which 
the action was brought ; Brook v. Carpenter, 3 Bing, 297. But see 
Kirk V. French, 1 Esp, 80. Not declaring for a year after the return 
of the writ is evidence of the determination of the suit, and will sup- 
port an averment that the plaintiff in the original suit did not declare, 
but permitted it to be discontinued ; Pierce v. Street, 3 B^ ^ Ad. 
397. In an action for an arrest upon a plaint in the Sheriffs’ Court at 
London, evidence was given that the usual course of that court, upon 
the abandonment of a suit by the plaintiff, was to midse an entry in the 
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^nute-book of withdrawn,” It was held that proof of such entry 
in the minute*boo k wa s sufficient to- prove the determination of the 
suit; ^rundell y. WhitCy JSasty 216, The termination must. be 
such as^ to afford primd facie evidence that the suit was without 
foundation ; therefore, whore it appeared that a stet processus had 
been entered by consent, the plaintiff was nonsuited, for the defendant 
might perhaps have recovered in the former action if the plaintiff had 
not stopped it by consent ; Wilkinson v. Howely Mood. ^ M. 495, 

In P avion v. Hilly 12 WeekL Rep. 733, where the declaration 
alleged that the defendant falsely and maliciously, and without any 
reasonable or probable cause, swore an affidavit that the plaintiff was 
indebted to him, and procured his goods, &c., to be attached in the 
Lord Mayor’s Court, it was held to be necessary to show that the suit 
had terminated in the plaintiff’s favour. But where the proceedings 
are ex parley as in the case of articles of the peace maliciously ex- 
hibited against the plaintiff, it is not necessary to show that the pro- 
ceedings have concluded favourably to the plaintiff; Steward v. 
Orommetty 7 C. R.y N* S, 191 ; 29 £. J. (C. P.) 170, And an action 
for abuse of process, in order to extort money from the plaintiff, as 
where the plaintiff issues several writs against the defendant in 
respect of the same cause of action, is not in the nature of an action 
for malicious arrest so as to make it necessary to aver or prove a 
determination of the suit, or the want of probable cause ; Grainger 
▼. Hilly 4 N. C. 212 ; Heywood v. Collingey 9 Ad. ^ E. 269, Where 
it appeared the judgment creditor had maliciously indorsed a ca. sa. 
with directions to levy more than was due, and that the plaintiff 
before his arrest had tendered the true amount of his debt, it was held 
that the plaintiff need not show that he had procured his discharge 
from custody before bringing the action; Gilding v, Eyrey 10 C. P., 
JV. 8. 592 ; 31 i, J. {C, JP.) 134, In an action for maliciously suing 
out a commission of bankruptcy, it must be averred, and, if tra- 
versed, proved, that the commission was superseded before the com- 
mencement of the action ; Whitworth v. Hally 2 B. ^ Ad. 695, The 
plea of not guilty does not put the plaintiff to this proof ; Atkinson 
V. Raleighy 3 Q, B. 79. 

Evidence of malice and want of probable cause."] It lies upon the 
plaintiff in this action (as in the action for a malicious prosecution) 
to prove both malice and the want of probable cause ; and these are 
put in issue under Not guilty ; Watkins y. Lecy 5 M. W. 270 ; 
Houn^field v. Eruryy 11 Ad. ^ E. 98. As in an action for malicious 
prosecution, the want of probable cause is evidence of malice, and 
whether the facts amount to want of probable cause is generally a 
question for the judge ; see the cases antCy p. 630 ; and Gibbons v. 
Alisony 3 C7. P. lol. Proof that the suit was discontinued was held 
Lord EUenborough not to be evidence of want of probable cause ; 
Bristow V* Heywoody 1 Stark. 50; but in a later case, where the 
plaintiff had arrested the defendant on an affidavit of debt for money 

S aid to his use, but did not declare until ruled to do so, and a few 
ays afterwards discontinued the action and paid the costs, this was 
held to be evidence to go to the jury of malice and the want of pro- 
bable cause ; Nicholson y. Coghilly 4 P, 8r C. 21; Webb v. Hilly 
Mood. 4r M. 254. That the defendant suffered himself to be non- 
prossed in the former suit has been held not to be evidence to support 
this action ; Sinclair y. Eldredy 4 Tauni. 7, However, in a pre- 
vious case of Hamilton y. Reddelly coram Pratt, C. J., Bear crofts 
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3fSS.y 22, not cited in Sinclair y. Eldred^ it was ruled that the 
defendant’s suffering the former action to be non-prossed was sufficient 
vrimd facie evidence of malice ; and per Pratt, C. J., ** The de- 
fendant’s never proceeding, and suffering a non-pros, is, in my 
opinion, primd fade evidence of malice. I hold most clearly that 
the affidavit, arrest, bail, and non-pros, make up sufficient primd 
facie evidence to call for a defence.” Where there are mutual deal- 
ings between the plaintiff and the defendant, and items are known 
to be due on both sides of the account, an arrest for the amount of 
one side only, without deducting what is due on the other, is 
m.alicious and without probable cause ; Austin v. Eehnam^ 3 JB. §• (7. 
139, overruling Brown vl Bigcon^ 2 Camp. §94, Taking a less sum 
out of court and not proceeding in the suit, is not enough in itself to 
show want of probable cause of action for a larger sum ; Jackson v. 
Burleighy 3 Esp. 34. The plaintiff hearing while at a port in 
Northumberland that the defendant, who was in London, intended 
to arrest him, paid the debt to the defendant’s agent and took a 
receipt. More than a month afterwards the plaintiff was arrested in 
London by the defendant’s attorney upon a writ grounded upon the 
original affidavit of debt. Held that these facts afforded no evidence 
of malice; Oihson v, ChaterSy 2 B. ^ P. 129, A. sued out a bail- 
able writ against B., and the officer told B. of it, but did not take 
him into actual custody ; on the mistake being discovered, B. was 
told that he had given himself no . further trouble in the matter, but 
he afterwards put in bail and incurred an expense of 14/, Held that 
no action lay ; there being no arrest, nor any inconvenience, except 
what he had voluntarily incurred ; Bieten v. MurridgCy 3 Camp. 140* 
So where the plaintiff was actually arrested on a bill which pur- 
ported to be, but was not in fact, accepted by him, it was ruled that 
no action lay ; the defendant having acted through mistake and 
without malice ; Spencer v. Jacoby Mood. ^ M. 180. 

The question in this action is whether the original plaintiff had a 
probable cause of action for the amount for which he held the party 
to bail, and not whether he had a probable cause of action in the 
particular form of action brought ; thus, when A, had a good cause 
of action for a sum of 1150/. against B. & C. separately, but not 
jointly, and he sued B. & C. jointly, and arrested B. in that action 
for the amount, it was held that an action for a malicious arrest 
would not on that account lie at the suit of B. ; Whalley v. Pepper^ 
T C. ^ P. 506. In an action for not accepting the debt and costs 
from a party in custody under a ca. sa.y the refusal of the plaintiff 
in the first action to sign a discharge to the sheriff on tender of the 
debt and costs, is primd facie evidence of malice ; Crozer v. Pilling. 
^B.^C. 26. 

I>a7iMiges.~\ If two are found guilty, it must be of joint acts, and 
the damages must be joint ; Hilditch v. Eylesy 2 Selw.y Vlth ed. 1082. 
And where there are several plaintiffs, they can only recover for 
their joint damage ; as for the expenses of an action depending upon 
their joint retainer ; Barratt v. CollinSy 10 B. MoorCy 446 ; Peenell 
V. Watsony 8 M. ^ W. 691, 

In an action for a malicious arrest the Court of Common Pleas 
decided that the plaintiff was not entitled to recover more, on account 
of costs and expenses, than the taxed costs which he had incurred ; 
Sinclair v. Eldredy 4 Taunt. 7 ; and see Rogers v. Ihcomhcy 2 Esp. 
Dig. N. P. 38 ; Jenkins v. Biddulphy 4 Bing. 160. And Best, 0. J., 
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ruled the same way in Webber v. Nicliolasy JRy^ ^ Mood. 419. But 
Lord Ellenbprough held that he might recover the amount of costs as 
between attorney and client ; Sandbuck v. Thomas^ 1 Stark. 306. 
And Lord Abinger was of the same opinion in Gould v. Barratt^ 
2 Moo'd. ^ Boh. 171. See Jones v. Byke^ Sugd. V. ^ P. App. 8 ; 
Hodges v. Litchfield^ Earl of^ 1 N. C. 500 ; Grace v. Morgan^ 
2 N. (7. 534 ; and the opinions expressed by the court in Boe v. 
Filliter, 11 ilf. ^ W. 80. 

Statute of Limitations.'] In an action for maliciously opposing the 
plaintiff’s discharge as an insolvent on a false affidavit, and causing 
his imprisonment, the ^tatute of Limitations runs from the time of 
opposition, though the imprisonment ordered by the judge continued 
to within six years ; Violett y. Sympson. 8 E. <§' B. 344 ; 27 L. J. 
(Q. B.) 138. 


Action for Excessive Bistress. 

In an action for an excessive distress founded on the Statute of 
MarlBridge, the declaration states the tenancy of the defendant at a 
certain rent ; the rent claimed to be due ; the taking a distress of 
goods of much greater value than the rent in arrear and charges of 
the distress ; and the damages. 

The simple fact of making a distress, accompanied by an untrue 
claim of more rent than is due, and selling the goods under such 
claim, is not actionable unless some special damage be proved, or 
unless it be shown that a larger quantity of goods has been sold than 
was sufficient to satisfy the rent actually in arrear; Tancred y. 
Leyland^ Q. B. 669. And in Glynn y. Thomas^ 11 Ex. 870; 

25 L. J. {Ex.) 125, where it appeared that the tenant after the 

seizure of goods under an excessive claim had discharged it without 
previously tendering what was really due, it was held that the deten- 
tion if bond fide was lawful, and that there was no cause of action ; 
and see French y. Phillips^ 26 L. J. {Ex.) 82 ; 1 -ff. 564 ; 

Lucas y. Tarleton^ 3 AT. iV. 1 16 ; 27 L. J. (Ex.) 246. Where, how- 
ever, a tender of the rent due had been made before impounding the 
distress, the court held that an action could be brought, Crompton, 
J., saying that the case of Glynn y. Thomas had gone quite far 
enough ; Loring v. Warbu7*tony E. B. «5r E. 507 ; 28 L. J. (Q. B.) 

31 ; and see Crowder y. Self 2 Mood. ^ Bob. 190 ; Chandler v. 

Boulton^ postf 538. 

Evidence of the tenancy and 7 'ent due."] The usual allegation in 
the declaration is general, that the plaintiff held and enjoyed certain 
premises as tenant thereof to the deiendaut, which must be proved in 
the usual manner ; that is, by production and proof of the lease or 
its counterpart, or by^ the defendant’s receipts for rent, of notices to 
quit, or other admissions by him of the terms ; or by parol evidence 
of the contract when there is none in writing. These preliminary 
statements are, however, usually admitted by the broker’s notice of 
distress or other proceedings. It has been held that the tenancy 
must be proved as laid ; and that where the rent was stated to be 
due to A., and it appeared that the distress warrant was signed by 
A. only as agent to B., the real lessor, it was a variance ; Ireland 
V. Johnson^ 1 N. C. 162. Such variances are no longer of im- 
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portance. An action for an excessive distress lies at the suit of a 
lodger against the landlord of the person under whom he occupies ; 
Eisher v. Algar^ 2 C. P. 374. 

Proof of the distress,"] The plaintiff must prove that his goods 
were distrained, but it is not necessary to prove that they were sold 
or taken away ; the seizure as a distress is sufficient ; Baylis v. 
Usher ^ 4 Moore P. 791 ; Sells v. Hoare^ 8 B, Moore^ 453. Where 
the landlord’s agent went upon the tenant’s premises, walked round 
them, gave a written notice that he had distrained certain goods 
lying there on arrear of rent, and then went away without leaving 
any person in possession, it was held that thi^i^as a sufficient seizure 
to give the tenant a right of action for an excessive distress ; for the 
statute 11 Geo. 2, c. 19, s. 10, gives the landlord power to impound, 
or secure on the premises, goods distrained for rent ; Swann v. Earl 
of Falmouth^ % B, ^ C, 456. So where the broker demanded, and 
tenant paid the expenses of levy, under protest, before any seizure or 
inventory made ; Hutchins v. Scotty 2 M, 4* W. 809. As to what is 
an impounding, sqq post ^ Action of Eeplevin — Tender. 

The fact of the distress may be proved by calling the bailiff, 
broker, or other person who made the distress, who will also prove 
his authoritv from the defendant. If this evidence cannot be pro- 
cured, the plaintiff should serve the defendant with notice to produce 
the warrant of distress, and give secondary evidence of it, or should 
connect the act of the bailiff with the defendant by some other 
evidence. 

Proof of the excess.] When a landlord is about to make a dis- 
tress, he is not bound to calculate very nicely the value of the pro- 
perty seized, but he must take care that some proportion is kept 
between that and the sum for which he is entitled to take it. Per 
Bay ley, J., Willoughby v. Backhouse^ 2 B. ^ C. 823 ; Field v. 
Mitchelly 6 Esp, 71. A landlord is liable to damages in an action on 
the case for an excessive distress, where the excess consists wholly of 
seizing growing crops, the probable produce of which is capable of 
being estimated at the time of the seizure, but the measure of 
damages is not the value of the crops, but the inconvenience and 
expense which the tenant sustains in being deprived of the ownership 
and control of them, or which he is put to in procuring sureties to a 
larger amount than he would otherwise have been on replevying the 
crops ; Piggott v. Birtles^ 1 M, ^ JF", 441. See Eidgway v. Stafford^ 
6 Ex, 404. An action is not maintainable for distraining beasts of 
the plough, when there is no other sufficient subject of distress on 
the premises besides growing crops ; Piggott v. Birtles, suprd.. 
Where the defendant distrained goods worth £30 or £40 for the rent 
of £10, after a tender of the latter sum, the plaintiff was held 
entitled to waive the trespass and to sue for an excessive distress ; 
Branscombe v. Bridges^ 3 Stark, 171 ; 1 B, C, 145. In order to 
establish the excess, the plaintiff must be prepared with proof of the 
value of the goods seized. In an action for an excessive distress, the 
counsel for the plaintiff proposed to ask a witness what he thought 
might have been obtained for the goods distrained from an incoming 
tenant in the same line of business as the plaintiff; but,^cr Parke, 
B., To determine whether the .distress was excessive, you must 
ascertain what the goods seized would have sold for at a broker’s 
sale ; ” Wells y. Moody ^ 7 C, dh P, 69. 
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Damages^ la Grace v. Morgan^ 2 N. C. 534, it was held that 
the plaintiff could not recover in this action the costs as between 
attorney and client, of a replevin suit (in respect of the same 
distress) of which he had received the taxed costs. See, however, 
the cases, ante^ ]p« 536. As to the measure of damages for excessive 
distress of growing crops, see Piggott v. BirtleSy 1 M. ^ W. 441, 
cited p. 537. In Chandler v. JDoulton^ 34 JL. J. {Ex.) 89, the 

defendant distrained goods in the plaintiff’s mill of more than double 
the value of the rent due, and kept possession of them for five days. 
At the trial the plaintiff proved no actual damage. It was held that 
he was entitled at any rate to a verdict for nominal damages. In 
an action for a distress^pirhere no rent is due (2 Wm. M. o. 5, s. 4), 
the jury should be directed to give the double value of the goods dis- 
trained ; Masters v. Parris^ 1 C. Sale of the goods at an 

undervalue cannot be shown unless alleged in the count ; Thompson 
V. Woodj 4 Q. B. 493. In an action for selling goods distrained 
for rent without appraisement, the measure of damages is the real 
value of the goods sold, minus the rent due ; Knight v. Egerton^ 7 
Ex. 407. And see Keen v. Priesty 4 jfT. AT. 236; Attach v. 
Bramxoelly 3 B. ^ S. 620 ; 32 i. JT. (Q. B.) 146. 


Defence. 

The plea of Not guilty (by statute) puts the plaintiff to the proof 
of the whole of his declaration when the action relates to any distress 
on premises chargeable with a rent to which the distrainer is entitled, 
and the defendant may show under it any defence. ^ The defendant 
may give evidence that the distress was not excessive, or that the 
chattel distrained was entire, and that there was no other distress ; 
Field V. Mitchelly 6 Esp. 71. Where the plaintiff had previously 
recovered in replevin for the same taking, such recovery was held 
to be a bar to this action in Phillips v. Berrymauy 3 Doiigl. 
286, cited Selwyn, Ni. Pri.y Distress y 12th edit. 690, but the 
contrary seems to be assumed in Grace v. Morgan y 2 N. C. 534, 
cited suprdb. Where there has been an excessive distress, it is no 
defence that the plaintiff, after the distress, authorised the defendant 
to sell, and gave him other powers with regard to the goods seized ; 
Willoughby v. Backhouse y 2 B. ^ C. 321 \ Sells v. HoarCy 8 B. 
Moore y 461 ; 1 Bing. 401. The defendant is not bound by his 
notice of distress, but may abandon it, and show that more rent was 
due than is there stated, subject to any special damage that may have 
thereby been caused to the plaintiff ; Gwinnet v. PhillipSy 3 T. B. 
645 ; Crowther v. Bamsbottomy 7 T. B. 668. And he may distrain 
for rent really due before a previous distress, although such previous 
distress purported to be for all rent due at that time, and though the 
second distress purported to be for^rent due since the first ; Gambrell 
V. Falmouthy 4 Ad. <§• E. 73. 


Action for Seduction. 

This action is founded, not upon the wrong done to the person 
seduced, but upon that done to the person who has a right to her ser- 
vices, and who is always the plaintiff. The origin and principle of 
actions for seducing or enticing away servants, or those who have 
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entered into contracts for personal service, are discussed in Lumley v. 
Oye^ 2 ^ JS. 216. In an action for seduction, the plain ti£P may 

have to prove (1), that the party seduced was in the plaintiff’s ser* 
vice ; and (2), the seduction. 

JEvidence of the service.'^ Although this action cannot be main- 
tained without some proof of the service, or liability to service, and 
it is not sufficient merely to show that the plaintiff has incurred an 
expense in consequence of the confinement of the party seduced; 
Saterthwaite v. Duerst^ 5 East^ 47 (w.) ; 4 Dough 315 ; Pos- 
tlethwaite v. Parlces, 3 Durr. 1878; DCallv. Hollander^ ^ B. C. 
662 ; Grinnell v. Wells^ 1 M. ^ G. 1033)^ yet it is not necessary 
to prove an actual contract of service, or thS wages have been paid. 
Where the daughter is a minor, living at her father’s house, the ser- 
vice may be presumed ; Harris v. Butler^ 2 M. §• W. 542, yer Parke, 

B. , Maunder v. Venn^ Mood. § M. 324; P, v. Chellesford^ 4 P. §• 

C. 102. And where the daughter is of age (in which case the action 
is maintainable ; Booth v. Charlton, cited 5 East, 47 ; Tullidge v. 
Wade, 3 Wils. 18J, the slightest evidence of service, such as milking 
cows, has been held sufficient ; Bennett v. Alcott, 2 T. R. 168. Even 
making tea has been said to be an act of service ; per Abbott, C* J., 
Carr v. Clarke, 2 Chittfs Rep. 261 ; Mann v. Barrett, 6 Esp. 32. 
Where a daughter has been seduced, the parent may maintain an 
action on the supposed relation, though the rank and circumstances 
of the parties make it improbable that she should be treated as a 
menial servant ; Fores v. Wilson, Peake Ca. 55. The action was 
held to lie, though the daughter had not been actually confined before 
action brought, and though the plaintiff had voluntarily turned her 
out of his house upon discovery of her pregnancy ; per Lord Den* 
man, C. J., Joseph v. Corvander, Winton Sum. Ass. 1834. In 
Manvell v. Thomson, 2 C. ^ P. 303, the action was main- 
tained, although it did not appear that the daughter had become 
pregnant. 

It must in general appear that the daughter was residing with the 
father at the time of the seduction, or at least that, though absent 
from home, she was still constructively in his service. The daughter 
at the time of the seduction was acting as housekeeper to her brother- 
in4aw, and though she might have left him when she pleased, had 
no intention of so doing : Held, that the action could not be main- 
tained ; Dean V. Peel, 5 East, 45. In Carr v. Clarke, 2 Chitty^s 
Rep. 260, the daughter, though in the service of a relation, was m 
the habit of paying to her father part of her wages : Held, that this 
circumstance gave him no right of action. So in Blaymire v. Haley, 
0 M. ^ W. 55, although the daughter intended to return to her 
father’s when she quitted her service. But where by permission of 
her parents she attended to the defendant’s shop for a few days, during 
the temporary absence of his wife, the Court decided in favour of the 
action; Griffiths v. Teetgen, 16 C. B. 344. And in Johnson v. 
McAdam, cited 6 East, 47, the action was successful^ brought 
where the daughter was on a visit animo revertendi. Where the 
daughter, by permission of her mistress, did work for her mother 
after the usual d^’s work was done : Held, that this would not sup- 
port the action ; Thompson v. Ross, 5 H. ^ N. 10 \ 29 L. J. (JSr.) 1, 
Where the daughter lived at her father’s house from six in the 
evening of one day until seven in the morning of the next day, and 
during the rest of her time was oooupied in the servioe of the defen- 
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dant as a labourer in husbandry : Held, that there was sufficient 
eyidenoe of service under the father; Jdist v. Faux, 32 L. J. (Q, F.)' 
387* But where the plaintiff put a daughter out to board and reside 
with the defendant as an apprentice for two years, no action was held 
to lie against the defendant for seducing her, whereby she became ill, 
and was obliged to remove to the plaintiff’s house again, and to be 
supplied by him with medicines, &o. ; Harris v. Butler, 2 M. ^ W. 
539 ; Davies v* Williams, 10 Q. B. 725. 

Where the daughter was a married woman, separated from her 
husband, and living as servant with her father, it was held that the 
latter might maintain this action, as he had a right as against a 
wrongdoer to her servmes ; Harper v. Luffkin, T B. ^ C. 387* 
Where the action was Drought by the aunt of the party seduced, 
with whom she resided, it was held that she stood in loco parentis, 
and was entitled to recover, though the mother was living; 
Bdmondson v. Machell, 2 T. B. 4. So where the plaintiff, an 
officer in the army, had adopted the daughter of a deceased soldier, 
he was held entitled to maintain this action ; Irwin v. Dearman, 1 1 
East, 23. So a master, not related to his servant, may recover 
damages against the defendant for debauching her ; Fores v. Wilson, 
Peake Ca. 55. See Hall v. Hollander, ^ B. ^ C. 663. But the 
action cannot be supported by the assignees of the bankrupt master ; 
Howard v. Crowther, 8 M, W. 601. 

Damages. Evidence in aggravation Although the loss of service 
is the legal foundation of this action, and though it is difficult to 
reconcile with principle the giving of greater damages on another 
ground, the practice has become inveterate, and cannot now be shaken; 
per Lord Ellenborough, C. J., in Irwin v. Dearman, 11 East, 24. 
Damages may therefore be given for the loss which the plaintiff has 
sustained by being deprived of the society and comfort of his child, 
and by the dishonour which he suffers ; Southernwood v. Bamsden, 
Selw. N. P., 12th ed, 1127; Chambers y. Irwin, lb.; Bedford y. 
McKowl, 3 Esp. 120 ; Tullidge v. Wade, 3 Wils. 19. 

The plaintiff may prove that the defendant was addressing his 
daughter as an honourable suitor ; Dodd v. Norris, 3 Camp. 519 ; 
Elliott v. Nicklin, 5 Price, 641. It has been held that neither in 
chief nor in cross-examination can the plaintiff show that the defen- 
dant had previously made a promise of marriage to the daughter ; for 
this is a distinct cause of action by the daughter ; Dodd v. Norris, 
suprd\ Tullidge Y. Wade, 3 Wils. 19. But several cases are men- 
tioned by Mr. Starkie (voL ii., p. 722) where such evidence has been 
admitted, not with the view of augmenting the damages, but to vindi- 
cate the character of the person seduced, and to show the means used 
by the defendant to effect the injury; and in Capron v. Balmond, 
Exeter Sp. Ass., 1831, Park, J., not only allowed proof of a promise, 
but also that the defendant had persuaded the daughter to take 
measures to destroy her offspring, and had spoken to her about hiring 
a nurse, and other arrangements in contemplation of marriage, these 
facts being all immediately connected with the act complained of. 

The plaintiff is allowed to prove the amount of the expenses sus- 
tained by him in consequence of his daughter’s coniinement, &c. The 
expenses of medical attendance, though not paid, may be recovered ; 
Dixon Y. Bell, 1 Stark. 289. LfOrd Ellenborough there told the jury 
to give no damages in respect of physicians’ fees, as payment of them 
coidd not be enforced ; but this is not now the law ; see ante, p. 277. 
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Declarations of the defendant’s wife^ tending to prove a confederaov 
between them to seduce the plaintiff’s daughter, have been oAr- 
mitted in aggravation ; Knowles v. Compigne^ Winton Summ. Ass,. 
1835. ‘ ' 

Evidence of character,'^ The plaintiff cannot give evidence of the 
daughter’s good character, except in answer to evidence of general 
bad character on the one side ; Bamjield v. Massey j 1 Camp, 460 ; 
and even where the daughter had been cross-examined as to circum- 
stances of extreme indelicacy and levity in her conduct, Lord Ellen- 
borough ruled that the plaintiff was not at liberty to call witnesses to 
character, for there was an opportunity of ex^aining on re- examina- 
tion the questions put on the cross-examination ; Ibid, But in 
another case, where the cross-examination of the party seduced went 
to shew that she had conducted herself immodestly towards the 
defendant before the seduction, and had kept improper company, the 
plaintiff was allowed, without objection, to prove the general good 
character and modest deportment of his daughter, and the general 
respectability 6 f the family ; Bate v* BLill^ 1 C, P. 100. See ante. 
p. 114. 


Defence, 

Not guilty — Mitigation.'] In case for seduction, the plea of not 
guilty does not put the plaintiff to proof of the service ; Torrence v. 
Gihhins^ 5 Q, B. 297. But the defendant may shew under it that he 
is not the father of the child, though he admits the criminal inter- 
course ; Eager v. Qrimwood^ I Ex. 61. 

Where the plaintiff had been guilty of gross misconduct in suffering 
the defendant to continue his visits as a suitor to his daughter, know- 
ing that he was a married man, on an alleged probability of divorce, 
Lord Kenyon nonsuited the plaintiff ; Reddie v. Scoolt^ Peake cd. 
240. But it may be doubted whether this was not rather matter in 
reduction of damages. In mitigation of damages the defendant may 
shew the loose character of the girl ; but if she be asked whether, 
before her acquaintance with the defendant, she had not been 
criminally connected with other men, she is not bound to answer 
the question ; Dodd v. Norris^ 3 Camp. 519, ante^ p. 114. Where, 
however, the evidence would tend to shew that the defendant is not 
the father of the child, it may be otherwise \ Garhutt v. Simpson^ 
32 X. f7* {M. C.) 186. He may prove expressions of the daughter 
tending to shew the levity of her character ; but if the expressions 
also tend to contradict her evidence, they cannot be proved without 
previously asking her, on cross-examination, whether she used them ; 
Carpenter v. Wall^ 11 Ad. ^ E. 803. 


Action for Assault and Battery. 

Jn an action of trespass for assault and battery the declaration 
usua^lly states the assault in very general terms. 

Evidence of the assault,] Under Not guilty the assault or battery 
must be proved. An attempt to do a corporal injury to another 
coupled with a present ability, or any act or gesture from which an 
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intention to commit a battery may be implied, is an assault ; Oenner 
V. SparkeSf 1 Salk, 19; Head y, Coker ^ 13 C, B, 850. So riding 
after a person and obliging him to run away to avoid being beaten, is 
an assault; Mortin v. Shopjpee^ 3 (7.^^ P. 373. To upset a chair or 
carriage in which a person is sitting is an assault ; Hopper y, Beeve^ 
7 Taunt. 700. To throw a lighted squib at A., who, in self-defence, 
throws it from him, so that it accidentally falls on B., is an assault 
by the first thrower on B. ; Scott y, Shepperd^ 2 W, Bl, 892. Where 
parish officers cut offi the hair of a pauper against her will, it was 
held to be an assault ; Forde y, Skinner^ 4 C,^ P, 239. 

A battery, which always includes an assault, is the actual doing 
an injury, be it ever so small, ill an angry or revengeful, or rude or 
insolent manner, as by spitting in a man’s face, or violently jostling 
him out of the way; P. N. P, 15. To throw water upon a person is 
a battery ; Pur sell y, Horne ^ % Ad. ^ E, 602, An assault or battery 
must be an act done against the will of the party assaulted ; per 
Patteson, J. ; Ckristopherson v. Parc, 11 Q. P. 477. Therefore a 
touch or stroke in jest is no assault; Williams v. Jones^ Hardw. 301. 
So a touching to engage attention ; Coioard v. Baddeley^ 4 H, ^ N, 
478 ; 28 i. J, {Ex.) 260. It is not essential that the act shotfld 
appear to be wilful, it is enough if it be negligent ; Weaver v. Ward^ 
Hob, 134. 

If an assault is committed by the authority of a corporation, an 
action lies against it. The authority must be proved to make them 
liable ; Eastern Counties Railway Company v. Brown ^ 6 Ex. 314. 

Plaintiffs how far confined as to the time and 9iumber of assaults^ 
c^o.] Where the declaration states that the defendant on divers 
days and times between two specified days assaulted the plaintiff, the 
plaintiff may give in evidence any number of assaults within that 
period ; or he may prove a single trespass at any time before action 
brought ; P. N. P. 86 ; 1 Saund, 24 (w). And even after proving 
several assaults within the period mentioned, he Vould perhaps be 
allowed to give evidence of assaults committed before that time, as 
proof of the defendant’s malice ; 2 Phill. Ev. 194 ; as to trespasses 
diversis diebus^ see ante^ p. 459; If trespasses incapable of con- 
tinuance are improperly so laid, the defendant may confine the 
plaintiff at the trial to a single act ; P. N. P. 86. 

Where the declaration contained only one count, it was held that 
the plaintiff could not, after giving evidence of one assault, be per- 
mitted to abandon it and go into evidence of another ; Stante y. 
Prickets 1 Campb, 473. So where the plaintiff proved a joint trespass 
against all the defendants, it was held that he could not waive that 
trespass and prove 'another against some of the defendants only, 
though there were two counts in the declaration ; Tait v. Harriss 1 
Mood. ^ Rob. 282; Sedley v. Sutherlands 3 Esp, 202. But the 
principle of this decision was doubted by Patteson, J., in Hitcken y, 
Teales 2 Mood, ^ Rob. 30 ; and it has been ruled that a plaintiff who 
has proved a trespass bv three of four defendants, may abandon it, 
and prove another implicating idl four; Roper y. Harpers 5 Scott, 
250. Where the plaintiff proves distinct and unconnected trespasses 
by different defendants, he will be made to elect on which he will 
proceed before the defendant opens his case ; Howard y. Newton, 2 
Mood. §• Rob, 509. 

Evidence under alia enormia,] Nothing can be given in eyidenoa 
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under alia enormia but aots which could not be put upon the record. 
Therefore, in an action for trespass and false imprisonment, it was 
ruled that the plaintiff could not show that he had been stinted in 
his food ; Lowden v. Goodricky Peake Ca, 46 ; or that he caught 
the gaol fever; Pettit v. Addington^ Id, 62, But he may prove 
intemperate language of the defendant ; Mereet v. Harvey ^ 6 Taunt. 
442. 

Damages.'] The circumstances of time and place, when and where 
the insult was given, require different damages ; thus it is a greater 
insult to be beaten upon the Royal Exchange than in a private room ; 
per Bathurst, J., Tullidge v. Trader 3 Wih. 19 ; and see Bracegirdle 
V* Orfordy 2 M. ^ 8. 77. And the fact of putting on the record a 
special plea imputing felony, which is abandoned at the trial, .may be 
urged in aggravation ; JVarwick v. FoulkeSy 12 H. W. 507. 
Damages must be assessed jointly on co- trespassers, although the 
motives of all may not be equally culpable ; Blliott v. AlleUy 1 C. B. 
18. And the criterion of damage is the injury sustained, and not the 
act or motives of the most guilty or the least guilty of thcf defen- 
dants; Clark V. Newsamy 1 JEx. 131. The costs of setting aside 
a judgment cannot be recovered in trespass for executing it ; Holloway 
V. Turnery 6 Q. B. 928. See Foxall v. Barnetty 2 E. B. 928, 
noticed p. 551. 


Defence. 

Evidence on Not guilty.] The defendant may show under .Ifot 
guilty that he committed the assault by the leave and licence of the 
defendant ; for an assault excludes consent ; Christopherson v. Barcy 
11 Q. B. 473. Or that the iniury was unavoidable, and the conduct 
of the defendant entirely witnout fault; Wakeman v. Itohinsony 1 
Bing. 213 ; B. N. P. 15. But where a soldier in exercise uninten- 
tionally wounded one of his comrades, he was held liable in trespass ; 
Underwood v. HewsoUy 1 Stra. 596. Where the defence was that 
the plaintiff slipped off the kerbstone as the defendant’s cart was 
passing, and was run over, this was not allowed to be proved under 
the general issue ; Hall v. Fearnleyy 3 Q. B. 919. In trespass 
against several there can be no verdict taken for one of the defen- 
dants until the case of the plamtitf is linally closed ; Souch v. Cham-- 
pioHy 1 Fost ^ Fin. 495, per Martin, B. 

Mitigation of damages.] Although the defendant cannot under 
the general issue give in evidence matter of defence amounting to a 
justiiication, yet he may perhaps prove any cireumstance in mitiga- 
tion which tends to reduce the quantum of damages, and wmeh 
could not have been pleaded ; 3 Stark. Ev. 1460 ; Vin. Ah. Ev. 
(1. b.) pi. 16; Watson v. ChristiOy 2 B. ^ P. 225 (note). Where 
the defendant had given the plaintiff in charge of a constable for 
felony, he was allowed to show reasonable ground of suspicion in 
mitigation of damages ; Chinn vw Morrisy By. Mood. 424, So in 
trespass for false imprisonment against the captain of a ship, Buller, 
J., admitted under the plea of Not guilty, evidence of expressions 
used by the plaintiff at the time tending to create mutiny and dis- 
obedience ; for everything which passed at the time is part of the 
transaction on which the plaintiff’s action is founded, and he cannot 
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therefore be surprised by the eTidence ; Bingham v. Garnault^ 1 Bsp. 

N. P. 337 ; B. jNF. P. 17. But in trespass for assault and 
battery, plea Not guilty, where evidence wa^ offered that the beating 
was given by way of punishment for misbehaviour on board the ship 
of which defendant was captain, and it was insisted that the con- 
duct of the plaintiff at the time of the assault, being necessarily in 
evidence, proved' the misbehaviour, Lord Eldon, C. J,, held that aa 
no justification was pleaded, the iury should give damages to the 
amount of the injury suffered, without lessening them on account of 
the cirbumstances under which it was inflicted, and the Court of 
Common Pleas confirmed this direction ; Watson v« Christie^ 2 B» ^ 
P. 224. And in trespass for assault and false imprisonment on a 
charge of false pretences, the plaintiff’s witnesses cannot be cross- 
examined as to his character, or previous charges against him ; 
Downing v. Butcher^ 2 Mood, 4’ Bob» 374. 

Bvidence under son assault demesne^ — New Assignment— 
cess.] One of the most common pleas in this action is son assault 
demesne^ e., that the plaintiff made the first assault, and that the 
defendant’s battery was in self-defence ; Co, Lit, 212 h. If the 
plaintiff joins issue on this plea, he puts the whole plea in issue, and 
the defendant will have to prove the prior assault by the plaintiff, 
which occasioned the defendant’s assault ; Timothy v. Simpson^ 1 C., 
JUf. ^ B, 757* If he proves that the plaintiff lifted up his stick and 
offered to strike him, it is a sufficient assault to justify his striking 
the plaintiff, and he need not stay till the plaintiff has actuallv 
struck him ; B, N. P. 18. But it is not every assault that will 
justify every battery ; and it is matter of evidence whether the 
assault was proportionable to the battery. Thus, if A. strikes B., 
B. cannot justify drawing his sword and cutting off A.’s hand ; 
Cook v. Bealf 1 Ld, Baym, 177. However, in such case, the plain- 
tiff, before the Common Law Procedure Act, 1352, would not in 
general be allowed to take advantage of the excess in the violence of 
the defendant’s assault under a general replication denying the facts 
relied upon as a defence, but should reply the excess. B, v.^ Tebhart, 
Skinner^ 387. See Franks v. Morris^ 10 Basty 81 («.)'. Thus, 
where the plaintiff declared that the defendant beat, bruised, and 
wounded him, and the defendant pleaded son assault demesncy to 
which plaintiff replied by a general traverse, &c., and it appeared 
in evidence that the plaintiff meeting the defendant shook his 
stick at him, whereupon the defendant committed a violent assault 
upon the plaintiff and beat him : on a verdict for the defendant, 
the Court held, that if the defendant had assaulted the plaintiff 
more violently than was necessary for self-defence, the plaintiff* 
ought to have replied that fact specially ; Dale v. Woody 7 P., 
MoorCy 33 ; Oakes v. Wood, 3 M, ^ JV, 160. It is not always 
necessary to new assign. Thus where the plaintiff alleges and proves 
an assault and battery, and the plea alleges matter to justify both, 
the defendant must prove enough of his plea to justify both. Per 
Curiam, Lamb v. Burnett, 1 C, ^ J, 294. So when the declaration 
alleged an assault, a turning out of plaintiff ’s . house, and imprison- 
ment, and the plea (besides Not guiltyl justified the assault and 
removal by a molliter maveus, &c., and that because the plaintiff 
assaulted him, the defendant gave him in charge to a constable; it 
was held that if the plaintiff' proved the imprisonment, the dei'endant 
must prove the prior assault by the plaintiff ; Beece v. Taylor, 4 
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^ev, M. 469. So, where the plaintiff complained of imprison-* 
ment and blows by the defendant, and defendant pleaded a justidca* 
tion of the imprisonment' under process, and because the plaintiff 
conducted himself with viblence wnen in custody therefore defendant 
struck him, it was held that the defendant was bound on the replica- 
tion de injuria to prove the plaintiff^s violence in order to justify 
the blows, and that plaintiff was not obliged to new assign ; Phillips 
V. Hoicgate^ 5 B. ^ A, 220. In one case, decided since the Common 
Law Procedure Act, 1852, it was held that, if, in an action of assault 
and battery, the defendant pleads the form of plea given by Sche- 
dule B., No. 45 of that Act, viz., that the plaintiff first assaulted 
. the defendant, who thereupon necessarily committed the alleged 
assault in his own defence, and the plaintiff joins issue on such plea, 
the plaintiff may, without replying excess, show that although he 
struck the first blow, the defendant was guilty of excess; JDean v. 
Taylor j 11 Ex. 68. It may be doubted whether this case was 
rightly decided ; and it will be prudent, until this decision is coq- 
firmed, to reply the excess. And see Blunt v. Beaumonty 2 C., 
M. R. 412. 

When the plaintiff can justify his first assault, he must reply 
such matter of justification specially; for it cannot be given in 
evidence under a general replication; King v. Phippardy Carth^ 
281 ; B.y N. P. 18. Thus he cannot show that the first assault 
was lawfully committed by him in enforcing a public right of way 
which the defendant prevented him from using; Bird v. JoneSf 
7 Q. B, 742, 750, per Patteson, J. But where the defendant and 
another person were fighting, and the plaintiff came and took hold 
of the defendant by the collar in order to separate the combatants, 
whereupon the defendant beat the plaintiff ; on son assault demesne 
pleaded, and replication de injuria generally, it was objected that 
the plaintiff ought to have replied the matter specially ; but Legge, 
B., overruled the objection, observing that the evidence was not 
offered by way of justification, but for the purpose of showing that 
there was not any assault, for it was the guo animo that constituted 
an assault, which was matter to be left to a jury ; Griffin v. Parsonsy 
1 Selw. N. P. (n.). It may be argued in favour of this case (which 
has been doubted), that the defendant's battery under such circum- 
stances was not an act of self-defence, but a wanton attack on the 
plaintifi' to prevent his amicable interference. 

Where there is only one count and one assault in the declaration, 
and the defendant pleads son assault demesnOy and proves an assault 
by the plaintiff on the day mentioned in the count, or any other day 
before action brought, the plaintiff will not be entitled to give evi- 
dence of another assault committed by the defendant on another day ; 
Downes v. Skrymshery 1 Brownl. 233; B.y N. P. 17 \ Roll. Abriag^ 
Trial (C.). If, in fact, there are two assaults, one only of which the 
defendant can justify, and he pleads son assault demesnCy the plain- 
tiff should new assign. But if there are two counts in the declara- 
tion, the new assignment will be unnecessary; for as the defendant 
can only prove one justification, the plaintiff, on proving two assaults, 
must have a verdict ; B.y K. P. 17. Yet, where there are two 
counts, if the defendant pleads Not guilty and a justification, and bis 
justification alleges that the trespasses in both events are one and 
the same, and the plaintiff replies de injuridy &c., be (plaintiff) will 
be confined to proof of one tresnass only ; Gale v. Dalrympley Ry. 
^ Mood. 118; Gibson v. Hawkepy Id. 121 (n.) ; for, by idlowing 
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the defendant to identify the trespasses, he has deprived himself of 
the advantage of his two counts. So, in . some oases, though there 
are two counts, the plaintiff may by new assigning preclude himself 
from giving evidence of an act of trespass under each count. Thus 
where the declaration contained two counts for false imprisonment 
by defendants, A. and B., and the defendant pleaded Not guilty to 
both counts and a justiiication under mesne ptocess to the nrst 
count ; and the plaintiff, as to the justification, new assigned a 
retaking under the same process, after a voluntary escape (whereby 
he admitted that the arrest under the mesne process was justified), 
but failed to fix B. under the new assignment, it ,was held that the 
plaintiff could not recover against A. on the second count for the 
trespass newly assigned ; for that there was but one imprisonment 
besides that which he had waived, and that one was the subject of 
the new assignment on which he had failed. But if the plaintiff 
could have proved that there were in fact two imprisonments besides 
that which he waived, he might have made use of the second count ; 
Atkinson v. Matteson^ 2 T, It, 172. It is observable, that in this 
case A. was the bailiff who executed the process at the suit of B., 
and had let plaintiff go at large without B.’s consent. The new 
assignment alleged such consent, which was negatived on Not 
guilty, and the case was in fact decided on the ground that as the 
retaking was before the return of the writ, A. was, at all events, 
justified. 

JEvidence on plea of justification in defence of possession,'] If 
the defendant pleads that he was possessed of a house, &e., and that 
the plaintiff, without his licence, entered and disturbed him, where- 
upon he requested the plaintiff to depart, and, on refusal, gently lay 
hands upon him to turn him out ; and the plaintiff joins issue on the 
plea ; the defendant must show his possession, the plaintiff's entry 
and disturbance, the request to depart, and his refusal. If, in fact, 
the^ defendant was guilty of an excess of violence in resisting the 
plaintiff, the latter should new assign (or reply) such excess ; Weaver 
V. Bushy 8 jT. jK. 78. If the ^aintiff enters forcibly into the 
defendant’s house, the latter may resist force by force without any 
previous request to depart, but the justification in such case should 
not be pleaded by way of moUiter manus imposuit ; the defendant 
should plead that the plaintiff, with a strong hand, endeavoured 
forcibly to break and enter the defendant’s close, whereupon the 
defendant resisted and opposed such entrance, &o., and that if any 
damage happened to the plaintiff, it was in defence of the possession 
of tiie close; Com, Dig. Pleader (3 M. 16, 17). So where the plain- 
tiff alleged an assault, battery, and dragging through a pond, and 
defendant pleaded (1) Not guilty ; and (2) as to the assault and bat- 
tery, that plaintiff was unlawfully in the defendant’s close, &o. : 
Held, that the second plea did not cover the dredging through the 
pond, and that plaintiff was entitled to a verdict for so much, if 

5 rov^ under the general issue and need not new assi^ ; Bush v. 

^arker^ XN. C, 72. Where the declaration stated an assault and 
battery, ill-treating and wounding with a truncheon^ &o., and the 
defendant pleaded (1) Not guilty ; (2) As to the assault and battery 
and ill-treating, a removal out of defendant’s house, because the 
plaintiff was making a disturbatioe there ; and there was a repli- 
oation traversing in general terms, the facts relied upon as a defence: 
Held, that plaintiff was entitled a verdict, and damages for the 
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wounding without a new assignment ; but that he could not show 
under his replication that the defendant removed him for other and dif*** 
ferent reasons and motives than those assigned in the special plea ; Oakes 

V. Woody 2 M. W. 791 ; 9 M. ^ W* 150. And, generally, where a 
defendant pleads and proves a good cause of justification, it is no an- 
swer upon a general replication, that he, in fact, alleged and acted 
upon another, andea bad one at the time of the trespass ; semh. per 
cur. in Baillie v. Kelly 4 JV. C. 650, 651, 

A plea justifying the removal of the plaintiff from a boat in 
defendant’s possession is not supported by proof, that the boat had 
been engaged for one day by the defendant on a pleasure excursion, 
the crew employed by the owner still remaining upon it ; Dean v. 
^^99 y Byng. 345. Under a replication traversing generally a plea 
justifying in defence of his dwelling-housey it is not enough for the 
defendant to show possession of a room as a lodger ; Monks v# DykeSy 
4 , (§r W. 567. These variances would now probably be amended. 

A plea justifjring the battery in defence of the carriage of the 
defendant, which the plaintiff was endeavouring to take, is not sup- 
ported by proof that the plaintiff stopped the carriage in order to 
obtain the defendant’s name and address : Gaylard v. Morris. 3 
Ex. 695. 

Where the plaintiff wrongfully holds possession of land against 
the will of the freeholder, who assaults him while endeavouring to 
regain possession, no action will lie ; Harvey v. Bridges y 14 M. 4" 

W. 437 ; per Parke, B. And in Blades v. lliggsy 10 C. B.y K. S, 

• 13 ; 30 i, t/’, ( C. P,) 347, it was held to be a good defence to an action 
for assault, that it was committed in an attempt to take from the plain- 
tiff dead rabbits which he had refused to give up, and which he held 
without the consent of the defendant’s master, to whom they be- 
longed. 

Evidence on plea of reasonahle chastisement.’] As to the mode of 
pleading this defence, see Lamb Burnett. 1 C. & J. 294 ; Penn v. 
Wardy 2 C. M. ^ B. 238 ; antey p, 544. 

^ Evidence of justification under process of law,"\ Where process 
IS irregular merely, no action can be maintained until that process is 
I'arke, B., Rid^ll y. PakemaUy 2 C. M. 4 B. 30. 
And the party at whose suit it is issued, and his attorney may justify 
MO ^ ^ until it has been set aside ; Prentice v. Harrisony 4 Q. B. 
852 • But it would seem that they cannot justify under void process, 
as where the Court has no jurisdiction; Parsons v. Loydy 3 Wils. 341. 
Alter process has been set aside for the irregularity, the client and 
his attorney are liable in trespass for an arrest or the like made under 
it ; Lhydy 8 Ad. ^ K. 449. A ca. sa.y set aside on the 

ground ^at it issued for a cause of action under £20, will not justify 
either attorney or client; Collett v. Fostery 2 II. N. 856, though 
the client had no knowledge of the issuing of the writ. And they 
are liable, even though the writ be not set aside, for the act makes 
unlawful; Brooks v. Hodgkinson. 4 JET. ^ jVi 
712. Whether set aside or not, the sheriff and his officer, and all 
persons acting u^er the sheriff, are in general protected by it, how- 
ever irregulw ; WoolUy y Clerky 6 B. ^ A. 746, provided it be not 
void on the face of it, or did not issue from a Court without jurisdic- 
tion, and provided he or they do not join in the same plea with the 
party ; Phillips v. BinyHy 1 8tr. 509. If the writ is oiiy errmieous 
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a party may justify under it after it has been set aside for an aot 
done under it before it has been set aside ; Prentice v. Harrison^ 4 
Q« B, 852. Where the defendant justifies under a ca, sa,^ and the 

E laintiff, admitting the writ, replies, de * injuria absque residua ^ &o., 
e may show that the defendant did not in fact act under the writ 
at all, but he cannot show the arrest* to be a trespass ah initio in 
consequence of antecedent matter without a speoiab replication ; Price 
V. Peeky 1 N, C, 380. A touching by an officer through a broken pane 
of glass is an arrest, and justifies forcible entry and seizure of the per- 
son so arrested ; Sandon v. Jarvis^ 28 X. J. {JSx.) 156. 

Certificate under 9 Geo, 4, <?. 31, 5. 27.] A certificate of a sum- 
mary conviction or dismissal by two justices, on a complaint in 
respect of the same assault or battery, must be specially pleaded. 
Where the plea stated the giving of a certificate “ forthwith*^ (in 
the words of the act), and the replication denied that the defendant 
had obtained such certificate, modo et formd^ it was held that the 
replication put in issue the ohieLimng forthwith ^ and that a certificate 
granted some months after dismissal, did not support the plea : Held 
also, that the dismissal of the complaint, as not proved, was not in 
itself an answer, independently of the certificate ; JK. v. Bohinson^ 
12 Ad, F, 672. And in Bradshaw v. Vaughton^ 9 C, J?., JV. S, 
103; 30 i. t7, (C. P.) 93, where the defendant was summoned 
before a magistrate, and before the day appointed for the hearing 
received notice that the summons was \vitharawn, but nevertheless 
attended before the magistrates on the appointed day, who granted 
him a certificate in the absence of the complainant, it was held that 
this certificate was a bar to a subsequent action, and that the dismissal 
was a ** hearing ” within section 27. 


Action for False Imprisonment, 

In the action of trespass for false imprisonment the plaintiff under 
the general issue must prove the fact of imprisonment, and the special 
damage, if any. Most of the cases under the last head of trespass for 
assault and battery are applicable to this action. 

Action against Judges f magistrates^ <S’c.] The general rule of law 
as to actions of trespass against persons having a limited authority 
(as commissioners in bankruptcy, &g.) is plain and clear. If they do 
any act beyond the limit of their authority they thereby subject 
themselves to an action of trespass ; but if the act done be within the 
limit of their authority, although it may be done through an erroneous 
or mistaken judgment, thev are not thereby liable to such an action ; 
per Abbott, C. J., Doswall v. Impey^ 1 P. (7. 169 ; Lowther v. 
The Earl of Radnor y 8 East f Milh v. Collett 6 Bing, 85. And 

even where they exceed their jurisdiction, they are not liable unless 
they know, or have the means of knowing, the defect of jurisdiction ; 
Colder v. Halket ^ Moore y P, C, C, 28. Por harsh, undue, or 
oppressive exercise of a legal authority the remedy is not by action 
of trespass; per cur, Willes v. Bridgery 2 jB. ^ A, 286, Where a 
magistrate acts* without those circumstances which must concur to 
give him jurisdiction, as where he grants a warrant without informa- 
tion upon a supposed charge of felony, he is liable in trespass; 
Morgan v, Hughesy 2 2\ R, 225, But if there be an information it 
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matters 'not that it is or^ purports to be founded on inadmissible 
eyidence ; Care v. Mountain ^ 1 M. ^ G* 257. So where a magistrate 
commits a person for re-examination for an unreasonable time, he is 
answerable in trespass ; the oontinuanoe of a person in custody after 
a reasonable time being a new trespass; Davis v. Capper^ 10 Ji. ^ 
C. 28 ; and whether reasonable or not is a question for the jury ; 
Cave V. Mountain^ M. & G. 257. Actions against justices of the 
peace for acts donfl>y them in the execution of their office are regu- 
lated by stat. 11 & 12 Viet. c. 44, noticed post^ Actions against 
Justices. Where an officer detains a person under process after bail 
tendered, or other ground of discharge, he is (at least where he has 
no notice of the facts affording ground of discharge) not liable in 
trespass; Smith v. Egginton^ 7 Ad. E. 167, 175. It has been 
stated to be a trespass to remove a prisoner to a wrong class in a 
prison; see Cohhett v. Grey^ 4 Ex. 729; 19 L. J. {Ex.) 137; but 
although imprisonment in a part of the prison in which the plaintiff 
cannot legally be contined is primd facie a trespass, the case is hardly 
an authority to show that every irregular distribution of prisoners, 
under lawful commitment, is a trespass by the gaoler. Kemp v. 
Neville, 10 C. B., N. S. 523 ; 31 L. J. {C. P.) 158, was an action 
against the Vice-Chancellor of the University of Cambridge. The 
plaintiff had been arrested, carried before the defendant, and sen- 
tenced to imprisonment for a fortnight in a private gaol called the 
Spinning House. No witnesses were examined at the hearing of the 
charge against the plaintiff*, nor was any warrant of commitment 
prepared' at the time, though it was admitted that the defendant had 
acted bond fide, and to the best of his judgment and discretion. It 
was also found by the jury that the defendant had not made due 
enquiry into the character of the plaintiff*. It was held that as the 
charter of the University expressly gave authority to the defendant 
to punish by imprisonment or otherwise, he thereby became a judge 
of a court of record ; and as no form of proceeding was defined by the 
charter, either for the hearing, or the determination, or .the com- 
mittal, an action of trespass could not be sustained for any of the 
judicial acts complained of. It was also held that, as the place of 
confinement appeared to be the accustomed place used for that pur- 
pose by the University, it must be taken to be a lawful gaol. 

An action of trespass cannot be maintained against a judicial 
officer, as against the steward of a court baron, where his bailiff by 
mistake takes the goods of A. under a precept against B. ; Holroyd 
V. Breare, 2 B. ^ A. 473. But if the steward of a court baron, or 
hundred court, instead of leaving process to be executed by the usual 
officer directs it to persons named by the party, from whom he takes 
an indemnity, he is then liable in trespass for their acts ; Bradley v. 
Carr, Z M. G. 221. In Kelly,y. Lawrence, 33 L. J. {Ex.) 197, 
M. K., the plaintiff, was served by mistake with a writ against 
I. W* K., another person. He told the process-server his name, and 
that he was not the man named in the writ. As the plaintiff did not 
appear, a judgment was obtained and a ca. sa. issued, under which 
he was arrested by virtue of a warrant from the sheriff to his* officer 
directing him to take I. W. K. It was held that the sheriff was 
liable to an action for false, imprisonment. See Straiten v. Lawlese^ 
14 Ir. Com. L. Bep. 432, Where a county court judge issues a 
warrant of commitment against a person not within his jurisdiction, 
but whom he bond fide believes to be within it, not by reason of any 
erroneous statement of facts made before him, but in misapprehension 
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of the law, he is liable in trespass ; Houlden v. Stnithy 14 Q* 841 ; 
19 Z. Z (Q. B>) 170. The clerk of a county court is a mere 
ministerial officer, acting under s. 102 of the 9 & 10 Yict. c. 95, and 
is not liable in trespass for imprisonment under a warrant reciting a 
bad order; Dews v. Jdyley^ 11 C. B. 434 ; 20 Z. Z B. 264. As 
to commissioners of sewers for the metropolitan districts, and persons 
acting under their directions, not being personal^ liable when thy- 
act bond Jide^ see 11 & 12 Viet. c. 112, s. 128 ; Ward v. Zee, 26 Z. 
Z (Q. B.) 142. 

See further, as to the liability of magistrates and officers, posty 
Actions against Constables and Justices. 

Form of action with regard to private perao7is.‘] If a party acts 
himself in apprehending another, he is liable in trespass; but if he 
falsely and maliciously, and without any probable cause, puts the law 
in motion, it is properly the subject of an action for malicious prose- 
cution ; Flsee V. Smithy 1 JD. It. 103; Barbery. Bollinsony 1 C» 
^ M. 330. 

In Sowell V. ChampioUy 6 Ad. ^ F. 407, 417, it was held that the 
attorney who places a writ of execution in the hands of an officer, is 
not guilty of trespass, though he may be persuaded that the officer 
will execute it in a place which turns out upon inquiry to be out of 
his jurisdiction. But if he directs it to be executed there, or if the 
officer tells the attorney of his intention, and the attorney, knowing 
it to be illegal, acquiesces in it, it may make him a trespasser. See 
1 Saund. 74 (n.). An attorney who obtains a warrant from a 
Commissioner of Bankrupts to arrest a party summoned for examina- 
tion, is not liable in trespass, though it proves invalid, and though 
he urged the issuing of it, and gave it to the messenger to be exe- 
cuted ; Cooper v. Harding y 7 Q. B. 928. And in an action of trespass, 
though the plaintiff’s counsel opens the case as an arrest upon an 
illegal warrant, the plaintiff is not bound to produce the warrant, 
but the defendant, if he relies upon it, must produce it ; Holroyd v. 
Doncasiery 3 Bing. 492. Though an arrest under a ca. sa. on a 
judgment for less than 20/., yet the sheriff may justify under it ; 
Brooks V. Hodgkinsony cited antCy p. 547. Where the defendant 
represented that the plaintiff was a fit person to be impressed, and in 
consequence he was impressed though not a fit person, it was held 
that the defendant was liable in trespass ; Flewster v. Boylcy 1 Camp. 
187. It would seem, however, that this ruling is questionable, un- 
less the defendant directed the impressment ; if the defendant only 
meant that he believed the plaintiff to be a fit |ierson, or was ready 
to prove it, this would hardly make him a co-trespasser ; Oosden y. 
JElphicky 4 JEXr. 445 ; Qrinham y. Willey y 4 JT. ^ N. 496. Where a 
sheriff ’s-officer arrests a person under two writs, and detains him 
after he has a right to discharge under one until he has given a bail- 
bond in both, yet trespass does not lie, if in fact his imprisonment 
was justifiable under the other ; Btessby v. Slomany 3 M. ^ W. 40. 
^e plaintiff, solicitor in a Chancery suit, was succeeded by S., who 
obtained a writ of attachment against him for refusing to aeliver up 
certain papers. The plaintiff was detained under the attachment, 
and unsuccessfully applied to the Master of the Bolls to procure it to 
be set aside. This decision was reversed by the Lords Justices, who 
discharged the plaintiff from custody. It was held that neither 8. 
nor his client was liable in trespass; Williams y. Smithy 14 C. B.y 
N. S.y 596. 
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Droof of the imprisonment.'] The oiroumstances which will amount 
in law to an arrest or imprisonment are stated in another place. See 
antSf Action for malicious Arrest; and post^ Actions against Consta-- 
hleSf &c. It is no imprisonment merely to prevent a person from 
going in a certain direction along the highway; Bird v. Jones, 7 
Q. B. 742. See also Wright v. Wilson^ 1 L. Raym. 739 ; and TF«r- 
ner v. Riddifordy ^ C. B. {N. 8.) 180. 

Damages.] If the plaintiff has been compelled by arrest under a 
void warrant to pay more money than is due, he is entitled to recover 
back the whole, and not only tne overpayment ; Clark v. Woodsj 2 
Bx. 395. Where the plaintiff, being unjustifiably arrested on a 
charge of felony, was remanded by the magistrate, the defendant 
who made the charge is not liable for dami^es for the imprisonment 
under the remand, for that is not his act ; £ock v. Ashton^ 12 Q. B. 
871. In an action for malicious prosecution the case would have been 
different. Defendant by a warrant of commitment on a coroner’s 
inquisition without jurisdiction caused the plaintiff to be imprisoned ; 
he was bailed, and afterwards, while on bail, procured the inqui- 
sition to be quashed : Held, that in an action for such false impri- 
sonment, plaintiff was entitled, under an allegation that he had 
incurred expense in procuring his discharge from custody, to recover 
damages for the expense of quashing the inquisition ; Foxall v. Bar^ 
netty 2 B. ^ B. 928. See ante^ 543. 


Defence. 

By JR. 16 , II. JT., 1853, the plea of Not guilty operates as a denial 
only of the wrongful act alleged to have been committed by the de- 
fendant, and not of the facts stated in the indictment. In an action 
for an assault ^ the defendant may show, under Not guilty, that he» 
committed the trespasses complained of by the leave and licence of the 
plaintiff; Christopherson v. Bare^ 11 Q. B. 473; antCy p. 542. 
But in an action for false imprisonment, when the trespass is admit- 
ted, no matter which goes to excuse the act of the defendant can be 
given in evidence as a defence under that plea ; Ball v. Fearnlepy 
3 Q. B. 919. In trespass for false imprisonment, a justification 
under an attachment must be pleaded specially ; Bryant v. Cluttony 
1 M. ^ W. 408. A justification by authority of law requires a 
special plea, except where certain Acts of Parliament enable the 
party to plead generally ; as 21 Jae. 1, c. 12, and other acts referred 
to in Part III., posty Actions against ConstableSy Justicesy &o. It 
has, however, been held that where an action is brought against the 
judge of a superior court for issuing^ the process under which the act 
was committed, in the exercise of his judicial functions, the defence 
is available under the general issue ; Dicas v. Broughamy Lordy 6 
C. 4* ; I Mood. 4* Ftoh. 309 ; Ilamond v. HoweUy 1 Mod. 

184, per Atkins, J. ; Taafe v. Downesy 3 MoorCy P. C. C. 36. See 
also the judgment in Boulden v. Smithy 14 Q. B. 841. Where the 
defendant, a naval ofiicer of the Grown, acted by authorily of the 
Crown, and in the execution of his duty, in destroying the property 
of a foreigner, it was held that, the act being in e&ot an act of the 
State, the defence was available under the general issue ; Bur on y. 
Denmany 2 Bx. 167. 

A private individual is not within the above statute, 21 Jac. 1, 
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0. 12, 8« 2, unless acting in aid of the constable ; Bond v. Bust^ 2 
C. P. 342 ; and he must, therefore, plead his justification specially, 
and prove it as stated. 

In trespass for imprisonment on a charge of false pretences, the 
plaintiff’s witnesses cannot be cross-examined on the plaintiff’s 
ehafaoter, or on previous charges* against him ; Downing v. Butcher ^ 
2 Mood, Rob, 374, In an action for giving the plaintiff into 
custody on a charge of stealing oysters from an oyster bed, it was 
held that the defendant could not for the purpose of proving bona 
fides on his part (which he wished to prove in order to show that 
he was entitled to notice of action) give evidence of a prior con- 
viction of a third party for stealing oysters from the same bed, such 
conviction not having come to the knowledge of the defendant at the 
time of his giving the plaintiff into custody ; Jliomas v. Russell^ 23 
L, J, {Ex.) 233 ; 9 Ex. 764, 


ACTION FOR TRESPASS TO PERSONAL PROPERTY. 

The evidence for the plaintiff in an action of trespass for taking 
away or injuring personal property varies according to the nature of 
the issue joined between the parties. 

Form of action — trespass, or case.^ Before the C. L. Pro. Act, 1852, 
in oases of accidents occurring in driving carriages, steering ships, 
&c., questions frequently arose as to the proper form of action; and 
the distinction between trespass and case may still be open to dis- 
•cussion since that act, as may be seen in Nargatt v. Nias, 28 L. J. 
(Q. B.) 143. But since that act such questions rarely arise, or, if 
they do, the declaration would probably be considered amendable. 
The cases illustrating the distinction, collected in some former 
editions of this work, have therefore been omitted as of little or no 
importance. 

What possession of the plaintiff is sufficient.'^ Any possession is 
sulBeient property as against a third person who has no title at all ; 
Com, Dig, Tresp, (B, 4) ; Nelson v. Cherrill, 8 Bing. 316, There- 
fpre a mere wrongdoer cannot set up the title of the real owner under 
a plea denying the plaintiff’s property ; Carter v. Johnson, 2 Mood, 
^ Rob, 263. The master of a ship or boat may bring trespass for an 
injury to it, though not his property ; Moore v. Robinson, 2 JS, Ad, 
817. And property is sufficient without possession; for the right of 
property draws to it the possession. Therefore where goods are 
taken after* the owner’s death and before probate granted to his 
executor, the latter, after probate granted, may maintain trespass ; 
Cam. Dig, Tresp, ( J?. 4) ; Srnith v. Milles, 1 T. R, 480 ; Dunwich 
V. Sterry, 1 B, ^ Ad, 831. So the lord of a manor may maintain 
trespass for an estray or wreck before seizure by him ; ibid. So the 
vendee of goods, when the property passes, may bring it, though he 
never had possession ; Thomas v. Phillips, 7 C, ^ P, 673, So a 
person who has leased his land for years without any reservation of 
the timber may have during the continuance of the term trespass for 
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taking and remoying goods against a third person who wrongfully outs 
down the timber, and carries it away ; Ward v. Andretvs, 2 Chitty^sPep. 
636. But the lessee cannot maintain an action for timber severed from 
the freehold ; JEvans v. Pvans^ 2 Camp^491, If one lends oxen to an- 
other to plough his lands, and he kills them, the owner may have tres- 
pass or trespass on the case at his election ; Co, Lit, 71. As to a bailor 
maintaining an action against a vendee when the bailee sells' the 
goods, see Cooper v. Willomatt^ 1 C, B, 672, noticed post^ p. 590. 
Lord Abinger was of opinion that where the plaintiff left a certificate 
of his character with the defendant, he could not maintain trespass 
for an injury to it while in the defendant’s custody; Taylor v. Bowan^ 

1 Mood. ^ Boh, 491, But, generally, if the owner of a chattel 
gratuitously permits another to use it, he may maintain trespass for 
an injury done to it by a third person while so used; Lotan v. 
Cross, 2 Camp, 464; see White v. Morris, 11 C, Ji. 1015. •An 
auctioneer, in possession of a house for the purpose of selling fixtures 
which are to be removed by the buyer and paid for on removal, can- 
not bring trespass de honis asporiatis against the buyer if he takes 
them without payment ; Davis v. Da7i7cs, 3 435, 

Trespass docs not lie for taking animals ferce natural, unless re- 
claimed or privileged ratione loci ; Bac. Ah, Tresp, Nor will 

it lie for fish which the plaintiff had nearly secured in his i^et at sea, 
but was prevented by the defendant from wholly enclosing ; Young 
V, Ilichens, 6 Q, B. 606. It lies for taking privileged goods for a 
distress ; as tools, when there is enough without them ; Nargati v. 
Nias, 1 B. cJJ- B, 439; 28 L, J, {Q.B.) 143. In Attach y, Bramwell, 
3 B, S, 520; 32 L, J, {Q. B.) 146, the defendant in order to 
distrain, entered the plaintiff’s premises by breaking in at a fastened 
window. It was held that the distress was altogether void, and the 
defendant a trespasser ; and see Keen v. Pr'iest, cited ante, p. 538. 

Bvidence to connect defendant with the trespass, — BelationJ^ 
Though a party is not liable for the act of a stranger, as for the act 
of the postilion driving him in a hired carriage, &c,, yet where the 
defendant sat on the box, and was heard to give directions, this was- 
held evidence of a joint trespass in a case of collision ; McLaughlin 
V. Pryor, 4 M, G. 48. Trespass against A. and B.^for taking 
plaintiff’s gun. Plaintiff proved that A. took it, and afterwards 
delivered it to B,, who refused to give it up to the plaintiff : Held that 
this did not make B. a joint trespasser by relation, unless it was 
at first taken for B.’s use or benefit; Wilson v. Barker, 4 ^ Ad, 

614 ; see Wilson v. Tumman, 6 M. ^ G, 236. If the sheriff’s offeer, 
in executing a fi. fa. seizes the goods of a stranger, the execution 
creditor does not make himself liable by accepting an interpleader 
issue to try the title to the goods ; Woollen y. Wright, 1 H, Ijr C, 554 ; 
31 L, J, {Bx,) 513. A landlord, whose bailiff has wrongfully dis- 
trained fixtures, is not liable in trespass, although ho has received the 
proceeds in ignorance of the illegal act ; Freeman v. Basher ^ 13 Q, S, 
780. But where the broker takes goods which it was intended that he 
should take, the landlord is liable for any irregularity in the conduct 
of the distress; llaseler v. Lemoyne, 5 C, B,, N, S, 530 ; 28 L, J, 
(( 7 , B,) 103. For other cases of relation, see further, post, pp. 563 - 4 , 
and Actions agamst Sheriffs, Part III. A pound-keeper is not 
liable for receiving goods wrongfully distrained, unless ne exceeds 
his duty 05 assents to the trespass ; Badkin y, Powell, Cowp, 478 . 
But where a servant, authorised to distrain cattle, damage feasant,* 
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drives cattle off the plaintiff’s land into his master’s, and then dis- 
tratns the^, the master is not liable in trespass ; Lyons v, Martin^ 
8 Ad. B. 512. Trespass lies against a corporation for. the act of, an 
i^ent in the course of his duty ; as where he distrains barges for toll 
ciaillted to be due ; Maund v. ^Monmouth Canal Co., 4 M. ^ O. 
462. In Oo^ yI The Great Northern Railway, 30 L. J. (Q. P.) 
148, the plaintiff had taken a^ return ticket from the London station 
of the defendants’ railway, and at the end. of the return journey by 
mistake gave up an old half ticket. He was taken to the ticket 
office, where he explained the mistake, and then went with the col- 
lector to the inspector of police, who took him to the superintendent 
of the line. The superintendent after hearing the matter, directed a 
constable to take the plaintiff to the station-house. Ib was held that 
there was evidence that the superintendent acted under the authority 
of iJle company, and that they w^re liable in trespass ; see post, 
Actions by and against Companies. 

Damages.'] See^os^, p. 655. 


Defence. 

Bvidence under the general By Rules, H. T. 1853, the 

plea of Not guilty operates as a denial of the defendant having com- 
mitted the wrong alleged by taking, damaging, or converting the 
goods mentioned, but not of the plaintiff’s property therein. In 
trespass for taking plaintiff’s goods, the defendant, having pleaded 
only not guilty, cannot, even in mitigation of damages, give in 
evidence a repayment by him, after action brought, of money pro- 
duced by the sale of the goods ; Bundle v. Little, 6 Q. B. 174, 

In trespass for taking goods, chattels, and effects, it is no variance 
to show that they were fixtures ; Pitt v. Shew, ^ B. ^ A. 206. Nor 
do fixtures, easily removable without injury to the freehold, ncces^ 
sarily become part of the freehold, but the jury may find that they 
are the property of a person other than the freeholder ; as in the case 
of hatches put into a stream by his cop.sent for the use of another ; 
Wood V. Hewett, 8 Q. B. 913 ; or a door hung on hooks ; 3Iant v. 
Collins, Ibid. 916 (w) ; or a pile driven into the bed of a public navi- 
gable river for the private convenience of the owner of a wharf; Za«- 
caster v. Bve, 5 C. B. {N. S.) 717 ; 28 L. J. {C. P.) 235. Locking 
up the {plaintiff’s goods in a room which he has occupied, and refusing 
to let him have wem till the rent is paid, is not an act for which 
trespass for taking and removing goods lies ; Hartley y. Moxham, 3 
Q. JB. 701. So where a landlord, after a rightful seizure for distress 
and impounding, accepts the rent due and expenses, but refuses to 
cause the goods to be re-delivered and afterwards sells them ; West 
V. Nibbs, 4 C. B. 172. 

In trespass for taking goods as a distress for rent, the defendant 
may give his justification in evidence under the general issue, by 
stat. 11 Geo. 2, c. 19, s. 21 ; but where the goods have been clandes- 
tinely removed from the premises, and afterwards seized by the de- 
fendant, the defence must be specially pleaded ; Vaughan v. Davis, 
1 Esp. 267 ; Furneaux y. Fotherhy, 4 Camp. 136. 

Generally, the defendant cannot justify under the process of a court 
without a special plea ; Coomer v. Latham, 16 M. TFV713. See 
further ante, p. 661. 
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Evidence on a plea denying property J] In trespass de honis as-> 
j^rtatis, a plea denying that the goods are the plaintiff’s, putskin 
issue the property in, as well as the possession of, the goods. Harris 
son V, Eixony 12 iff. W. 142 ; 1 JD. ^ X. 454 ; Jeffries v. The Great 
Western -K. C., 5 E. ^ E. 802 ; 25 i. J. (Q. JB.) lOt. And a lien^ay 
be given in evidence under that plea ; Eichards v. Symonds, 8 
Q, E. 90. Where, in trespass for taking plaintiff’s goods, the 
plaintiff proved at the trial, that the sheriff had seized the goods, 
being the property of B., under an execution against B., and had 
soldftthem to plaintiff; it was held, that defendant might show, under 
a plea that the goods were not the plaintiff’s, that the sale was frau- 
dulent as against creditors, and that he (the defendant) had taken 
the goods under an execution against B., which was the alleged tres- 
pass. Ashby V. Minnitty 8 Ad, ^ E, 121. See Williams v. EobertSy 
7 Ex. 618. 

In trespass foi^everal articles described in the declaration, if the 
jury find that some belong to the plaintiff and some to the defendant, 
the verdict must be entered distributively. Eoutledge v. Abbotty 8 
Ad. 4* El. 592 ; and this without resort to the C. L. Pro. Act, 1852, 
s. 75 ; as to which ^ee pasty p, 573. 

Evidenccy on issue joined on a plea of justification.'] Where, 
before the C. L. Pro. Act, 1852, in trespass for taking goods, the de- 
fendant justified under aji.fa.y and the plaintiff replied (admitting 
the writ), a general traverse of the statements contained in the plea, 
he might show that the acts of the defendant were not really done 
under or in execution of the writ, but for another purpose, and, 
under another claim, and that the writ and the proceedings under it 
were a mere contrivance to get possession of the goods ; Lucas v. 
Nochellsy 10 Eing. 157 ; see ante.y Price v. Peeky 1 N. C. 380^ 
antcy p. 548. In trespass for taking goods, chattels, and effectSy de- 
fendant pleaded Not guilty ; and, as to goods and chattels, a distress 
for rent ; and plaintiff denied the tenancy : Held, that the plea 
covered the declaration, and that the plaintiff could not show at the 
trial that the defendant had taken some fixtures ; but should have 
replied that fact ; Ticigg v. PottSy ji C. M. 4* E. 89. , 

Where the plaintiff declared for taking his cattle, and the de- 
fendant pleaded possession of a close called H., in which they were 
damage feasant, and plaintiff denied the possession of the said close 
in which, &c. ; it was held not enough for the defendant to show 
possession of a close called H,, without also showing it to be the close 
in which the cattle were trespassing ; Eond v. EowntoUy 2 Ad. 4* E* 
26. On a plea of distress damage feasant, where the question is 
whether a reasonable time elapsed to fetch the cattle after notice, it 
is a question for the jury, and not for the judge, to say whether it 
was reasonable ‘‘under all the circumstances ; ” Qoodwyn y. Cheveleyy 
N. 631 ; 28 X. J. i^Ex.) 298. 

Damages. In trespass for taking goods under process in a place 
out of the jurisdiction of the court, the plaintiff is entitled to the 
value of the goods, and not merely to the damage sustained by reason 
of the taking in a wrong place ; Sowell v. Championy 6 Ad. 4* dS. 407. 
In trespass for destroying a picture, the defendant may show undet 
Not guilty that it was a scandalous libel ; and the ^aintiff shall only 
recover the value of the canvas and paint ; Du East v. Beresf^dy 
2 Camp. 511 ; and queerey if he be entitled to recover at aUP Pores 
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V. Johnes^ A Msp. 97, Where a landlord distrains privileged goods, 
and the tenant thereupon pays the rent, he oannot recover in trespass 
against the landlord more than the yalue of the goods so taken ; 
Harvey v. Pocockj 11 M. Sr W. 740. A stranger, whose sheep are 
on ^btenant^s land, may bring trespass against the lord for distraining 
them, when there are other distrainable goods or cattle on the land, 
and may recover the full value of the sheep ; Keen v. Priest^ 4 H, 
4* N. 236 ; 28 L, J. (Kx,) 157. In trespass for taking the plaintiff^s 
goods under colour of a judgment, the plaintiff cannot recover as special 
damage (though laid in the declaration) the costs of setting aside the 
judgment; Holloway v. Turner ^ 6 Q. B. 928; but see Foxhall v. 
Barnett^ cited ante^ p. 551. Repayment of the proceeds of goods 
wrongfully taken, after action hrougtit^ is not evidence in mitigation ; 
Bundle v. Little^ 6 Q. B. 174. A vendor who retakes goods sold by 
him to the plaintiff is liable to the full value, and cannot reduce 
damages by setting off the unpaid price ; Gillard v. Brittan^ 8 M. W. 
575. The sheriff wrongfully seized the goods of the plaintiff on a writ 
against A. ; after seizure, a water company distrained them for rates 
due from A., and the plaintiff thereupon paid the rates to get back the 
goods ; Held that A. could recover, as special damage, in trespass 
against the sheriff, the money paid to get them back ; Keene v. Dilke^ 
4 JEx. 388. In Walker v. Olding^X II, C, 621 ; 32 L, J, {Ex,) 142, 
the defendant wrongfully took in execution the plaintifTs goods^ 
The sheriff obtained an interpleader order, in pursuance of which 
the goods were sold, and the proceeds paid into court. The inter- 
pleader issue was decided in the plaintiff's favour. Held, that he 
could not recover from the defendant damagesi incurred since the 
date of the order. In Brierly v. Kendall^ 17 Q. B, 937, where an 
assignment had been made to secure a debt, and the assignees pre- 
maturely took possession of the goods ; it was held that, under the 
circumstances, the assignor was only entitled to recover the value of 
his limited interest in the goods ; and see Toms v. Wilson^ 32 L, J. 
(Q. B.) 382. 


ACTION FOR TRESPASS TO LAND. 

The evidence in this action varies according to the terms of the 
issue joined between the parties. 

Evidence of possession In order to maintain this action the 

5 1aintiff ought to have possession, actual or constructive ; Topham v. 

Oent^ 6 Bing, 516. Any possession is a legal possession as against a 
wrongdoer ; Graham v. Peaty 1 Easty 246 ; Oughton v. Seppingsy 1 
B, ^ A. 241. A possession by the incumbent of a chapel and vestry 
erected under a Church Building Act, and vested in trustees, is 
sufficient to justify him in removing a trespasser from them ; Jackson 
V. Courtenayy S E. ^ B. 8 ; 27 i. J. (Q. B.) 37. But a person, who 
obtains possession by a trespass, cannot maintain this action against 
the person whom he has dispossessed, and who forcibly reinstates him- 
self ; and this state of facts may be shown under a denial of the pro- 
perty in the plaintiff ; Browne v. Dawsony 12 Ad. ^ E. 624. A person 
occupying crown lands under a parol licence has such a possession 
as entitles him to maintain trespass against a wrongdoer; Harper 
V. Charlesworthy 4 ^ C. 574. So where overseers enclose waste 
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land without consent of the lord of the manor, they may bring 
trespass against a mere stranger; Matson v. Cook^ 4 N. C. 392. 
So if a tenant holds over after tne expiration of his lease, or incurs 
a forfeiture by committing waste or otherwise, yet if the landlord 
permits him to continue in actual possession he may maintain tres- 
pass against any person entering upon him, and hot having a better 
title than himself ; per Littled^e, J., Harper v. Charlesworth^ 4 j&. 
^ C, 594 ; Com. Dig^ Trespass (J?. 1). So the outgoing tenant, who 
is entitled by custom to have and to cut certain growing crops, and 
is obliged to keep up the fences until the cutting, has such a posses- 
sion as to maintain or resist an action of trespass quare clausum 
fregii ; Griffiths v. PulestoHy 13 M. ^ W. 358. Persons who have 
merely a right to enter upon the locus in quo for the purpose of doing 
certain acts, cannot maintain trespass. Therefore commissioners of 
sewers under the statute of 23 Hen. 8, c. 5, have not such a possession 
of their works as will enable them to maintain trespass for breaking 
down a wall, or dam erected by them across a navigable river ; 
Newcastle^ Duke of v. Clark^ 8 Taunt. 602. But, where certain 
private individuals contracted with the proprietors of a navigation to 
form a canal, and erected a dam of earth and wood upon a close with 
the permission of the owner for the purpose of completing their work, 
it was held that they had a sufficient possession to support trespass 
against a wrongdoer; Dyson v. Collichy 5 P. li* A. 603. An 
auctioneer, who enters into possession of a house for the purpose of 
selling fixtures, cannot maintain trespass q. c. f. ; per cur, in Davis 
V. DankSy 3 Ex. 435. So persons, who are merely authorised by 
parliament to make navigable a certain river, have no interest in the 
soil of a bank formed of the earth excavated from the channel of the 
river, so as to entitle them to support trespass for an injury to such 
bank ; Hollis v. Goldjincliy 1 C, 205. Plaintiff held a close by 
lease under tenant for life. Before the expiration of it by lapse of 
time, the tenant for life died. The plaintifi* had before then locked 
the close up and left it unoccupied, but did not surrender it. After- 
wards he took a fresh lease of the remainder man ; but before he had 
enfbred under it the defendant committed a trespass : Held, that the 
plaintiff could not bring an action of trespass ; for his possession, 
in the absence of some act on his part, could not be presumed after 
it had ceased to be lawful, and he had not actually entered under 
the new lease ; Brown v. Notley^ 3 Ex, 219. The plaintiff A., 
being owner of a house, agreed to a partnership with defendant B., 
to be carried on in part of A.^s house. The firm was to be chargea 
with rent. The partnership continued from August to December, 
when it was ended by notice from A. to B. : Held, that A. then 
had such an exclusive possession as entitled him to sue B. in trespass 
for entering afterwards ; for B.^s interest ended with his partner- 
ship ; Beiiham v.* Gray^ 6 C. B. \ 38. In White v. Bailey y 10 
C. B,y N, S. 227; 30 X. T. (C. P.) 253, the plaintiff had been 
engaged by the defendants, a Swedenoorgian society, as their ma- 
nager, storekeeper, and agent. In pursuance of a resolution of the 
society that he should have premises rent and tax free, he became the 
occupier of a house of which the society were lessees, and was allowed 
to carry op a retail trade there, and to paint his name over the door 
of the shop. The society gave the^ plaintiff notice immediately to 
quit the premises, and took possession of them. It was held that 
^ere was no evidence for the jury of a trespass by the defendants. 
The occasional possession of the key of a chapel in order to preach 
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there is not sufficient to support trespass quare clausum fregit; Revett 
V. Rrown^ 5 Ring. 7. In Orijffin v. JDeighton^d JB. S. 108; 33 L. J. 
(Q. J5.) 181, it was held that the plaintiff, the lay rector of a church, 
oo;ald not maintain trespass against the vicar for removing a lock 
placed by the rector upon a door leading into the chancel. 

Where the owner of the soil has not divested himself of the exclu- 
sive possession of it, he may still bring this action. Thus the 
owner of the soil of a street dedicated to the public, may maintain 
trespass for an injury to the freehold; Lade v. Shepherd^ 2 Stra. 
1004 ; see JEverg v. Smith, 26 i. J. {Ex,) 344 ; so also the owner 
of a market; Mayor of Northampton x. TFard, 1 Wtls, 107. And 
even where another party has exclusive possession of the surface for 
certain months for the purpose of pasture, or (ut semhle) has primd 
veatura^ yet the freeholder retains sufficient possession of the under- 
soil to support trespass for digging holes ; but not for riding over it ; 
Cox V. GluCy 6 C, B, 533. The declaration in this last case had two 
counts, and the plaintiff recovered on the one which alleged an 
entering on the soil of the plaintiff, viz., the ‘‘ soil of a certain 
close : ” but semb. per Maule, J., close ’’ may include surface and 
subsoil, and a trespass on either of them may entitle the freeholder 
to recover, if in possession of that which was trespassed upon. The 
jury expressly found that the plaintiff continued in possession of the 
subsoil. In Lonsdale v. Bigg^ 1 N. 924 ; 26 L, J. {Ex.) 196, 

it was held that the lord of a manor might bring an action of trespass 
against the owner of a cattle-gate for taking and killing grouse ; 
the cattle-gate ” there appearing to be an hereditary, customary, 
tenement holden of the lord by fines for admittance, quit rents, and 
suit of court, but entitling to rights only in the nature of commonable 
rights. 

Evidence of possession — property in the soil not fiecessary We 
have seen that an interest in the soil, without an exclusive use of it, 
is enough to support trespass. On the other hand exclusive posses- 
sion, without property or interest in the soil, is also suffici^t for this 
action. Thus one who has the herbage {Co. Litt. 4, b : WelderPy. 
Bridgewater^ Cro, Eliz, 421 ; Vin. Ah. {Trespass) ) ; or the vesture 
or pasture of a close {Co, Litt, 4, h ; Barker v. Staniland, 11 East^ 
366 ; Evans v. BohertSy 6 B, ^ C. 837), may maintain trespass. So 
a person entitled to the exclusive enjoyment of a crop growing on 
land during the proper period of its full growth, and until it be cut 
and carried away, may, in respect of such exclusive possession, 
maintain trespass; per Lord Ellenborough, C. J., Crosby v. Wads- 
worthy 6 Easty 609; Tompkinson v. Busselly ^ PricCy 287. So where 
a person has an exclusive right of digging turves ; Wilson v. 
Mackrethy 3 Burr. 1824 ; or a grant of underwood ; Iloe v. Taylor y 
Cro. Eliz. 413. So the owner of a free warren m alieno soloy for 
breaking his free warren ; Eacrcy Lordy v. Tehhy 2 W. Bl. 1151 ; Car- 
narvon, Lordy V. Villehoisy 13 M. <§• W. 313 ; but not for breaking his 
close ; Y. B. 5 Hen. 7. 10, cited WeldenY. Bridgewater y Cro. Eliz. 
421. The owner of a several” fishery, even in the soil of another, 
mw maintain trespass, though no fish are taken ; Holford v. Bailey y 
8 Q. B. 1000. But not the owner of a sole and exclusive ” fishery, 
except in cases where those words import a several fishery, which 
after verdict they will be assumed to do. Ih. on error, 13 Q,B. 426. 
And see Marshall v. The Ulleswater Steam Navigation Company y 3 
B. ^ S. 732 ; 32 L. J. (Q. JB.) 139. Where a meadow is divided 
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annually amongst certain persons by lot, after their several portions 
are allotted each has an exclusive possession and may maintain 
trespass ; Welden v* Bridgewater^ supra ; Co. Litt. 4, a, 48 ; Cox 
V. Qlue^ 5 C. B. 533, 552. A copyholder has such a possession of 
the mines under his land as to maintain trespass for takii^ coals, 
though there be no entry on, or injury to, the surface ; . Bewis v. 
BranthwaitCy 2 B. ^ Ad. 437. 

Evidence of possession — actual and immediate.'\ It must appear 
that the plaintiff was in the actual and immediate possession of the 
locus in quo when the trespass was committed. Therefore an heir 
before euti^, who has only a seisin in law, cannot maintain 
trespass ; Com. Dig. Trespass (B. 3). Nor a bargainee before 
entry ; Ibid. Barker v. Keaty 2 Mod. 251 ; but see Anon. Cro. 
Eliz. 46. Neither the conusee of a fine {Berry v. Goodman. 2 Leon. 
147, Arg,)y nor a devisee {Anon. 2 Mod. 7 ; Geary y. Bearcrofty 
Bridgm. Jtidgm. 495), nor a surrenderee {Br. Ah. Surr, 50), 
nor a reversioner after the expiration of an estate for life or years 
{Keilw. 163, a ; Com. Dig. Trespass B, 3), nor a lessee for years 
{Keilw. 163, a\ Bac, Ah. Leasesy M.)y can bring trespass before 
entry. Therefore a mortgagee by demise for years cannot bring 
trespass against a stranger before entry; Wheeler y. Montejiorey 2 
Q. B. 133; Turner y. CamerorCs Coalhrook Co.y 5 Ex. 932, nor a 
parson before induction; Hare y. Bickleyy Plowd. 258. But after 
induction he may maintain trespass for an injury to the glebe lands, 
although he has not made an actual entry upon the part on which 
the trespass was coinmitted ; for the act of induction puts him into 
possession of part for the whole ; Buhver y. Bulwevy 2 B. ^ A. 
470. On the determination of a lease at will by the death of the 
lessee, the lessor may maintain trespass before entry ; Co. Litt. 62, h ; 
Geary y. Bearcrofty 1 Ijcv. 202. And there are authorities to show 
that, where land is let at will and a trespass is done on the land, both 
the lessor and lessee may maintain trespass ; per Holroyd, J., Harper 
y. Charlesworthy 4 B. ^ C. 583 ; 2 Boll. Ah, 551, 1. 49 ; Com. Dig. 
Tresp. (jB. 2) ; Geary y. Bearcrofty BridgmarCs Judgm. 496 (ri). If 
a lessee at will commits voluntary waste, the lessor may immediately 
maintain trespass against him ; for the committing of waste amounts 
to a determination of the will ; Lady Shrewsbury^ s casCy 5 Co. Bep. 
13, b; Co. Litt. 57, a. Where trees are excepted in a lease, the 
lessor may maintain trespass quare clausum fregit against any one 
who cuts them down ; for by the exception of the trees, the close on 
which they grow is excepted also ; Ashmead v. Banger y 1 Ld. Baym. 
652 ; Bolls y. Bocky 2 Selw. H. P. lS42. Actual possession at the 
time of the trespass done is sufficient ; it is not necessary that the 
plaintiff should be in possession at the time of action brought ; 2 Boll. 
Ah. 569, 1. 20. 

Evidence of j^ossession by relation,^ Although to maintain this 
action the plaintiff must have the immediate possession at the time 
of the injury, yet there are some cases in which, by the doctrine of 
relation, the plaintiff is allowed to recover for trespasses committed 
at a period when he was not in fact in possession. Thus a disseisee, 
who re-enters, revests the possession in himself ah initioy and may 
have trespass against the disseisor or a stranger for any act of tres- 
pass committed between the disseisin and the re-entry ; 2 BolL Ah. 
550, 1. 7, 554, 1. 39 ; Co. Litt. 257, a ; or against the disseisor ‘for 
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oonlinuing in possession ; Butcher v. Butcher^ 7 J?. ^ (7. 399 ; Litch- 
field V. Beady ^ 5 Bx, 939. The entry of an heir relates back to the 
time of the right of entry, so as to support an action against a wrong- 
doer for a trespass committed after the accrual of the right and before 
actual entry; Barnett y. Guildford^ Bari of 11 Bx, 19; 24 L, J, 
{Bx.) 281. An administrator may sue for a trespass done before the 
grant of administration ; Tharpe v. Stallwood, 5M. ^ G, 760, The 
action of trespass for mesne profits affords another instance of the 
doctrine of relation. See that title, post. 

By stat. 6 Anne, c. 18, guardians, trustees, husbands seised jure 
uxoriSf and tenants pur autre vie^ holding over without consent, are 
declared trespassers, and made liable to the parties entitled for the 
profits from tne expiration of their interests. 

Bvidence of the ownership of wastes^ rivers, walls, ditches, 

The waste land adjoining to a highway or occupation road is pre- 
sumed to belong to the owner of the adjoining inclosed land, as the 
road or way itself usque ad medium filum does. But the presumption 
may be rebutted by acts of ownership, &c. ; 8teel v. Prickett, 2 
Stark. 468; Holmes v. Bellingham, 7 C. B., N. S. 329; 29 L. J. 
{C, P.) 132. Thus after a turnpike road and two pieces of land 
adjoining had been separately numbered in certain deposited plans, 
a conveyance of the two pieces of land specified their numbers, 
but omitted all mention of the number which had been applied to the 
road, it was held that there was a presumption that the latter had 
not been included in the conveyance ; Salisbury v. Great Northern 
Bailway Company, 5 C. B,, N. S. 174, And the rule is the same 
whether the adjoining land be freehold or copyhold ; Doe v. Pearsey, 
7 P. ^ C. 304; Boe v. Kemp, 2 N. C. 102; Cooke v. Green, 
11 Price, 736. But where land adjoining a highway was conveyed 
as all the land coloured red on a plan annexed to the conveyance, 
and the pieces coloured red made up the quantity conveyed exclusive 
of the road ; it was held, that as the general words were annexed to 
the description of the parcels, and there was nothing to show that 
the highway was excluded, a moiety of it must be taken to have 
passed ; Berridge v. Ward, 10 C. B,, N. S. 400; 30 L. J. (C. P.) 
218. If the strip be contiguous to, or communicate with, open com- 
mons or larger portions of open land, the presumption is either rebutted 
or considerably narrowed ; for then the evidence of ownership, which 
applies to the larger portions, applies also to the narrow strip which 
communicates with them ; Grose v. West, 7 Taunt. 41 ; Headlam v. 
Hedley, Holt, N. P. C. 463. And where the strip was claimed as 
part of the adjacent glebe, proif of inclosure of other portions of the 
same strip under titles adverse to the rector, was held admissible to 
rebut the presumption ; Doe v. Hampson, 4 C. B. 267. Upon a 
question whether a piece of waste land, lying between a highway and 
the plaintiff’s inclosed land, belonged to the plaintiff or to the lord of 
the manor, it was held, that grants by the lord of other slips of waste 
land on either side of the same road, abutting on inclosed lands of 
the lord himself and of other persons, were admissible for the purpose 
of showing that the locus in quo was part of the waste of the manor, 
without showing continuitv; Bendy y. Simpson, 18 C. B. 831. If 
two lessees of the same lord of the manor lay claim to the strip as 
moluded in their reyspeotive demises, no presumption is said to exist 
in favour of the lessee whose land it adjoins ; White v. Hill, 6 Q. B. 
487. And where a road through common land is set out by commis* 
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Bioners under an Inolosure Aot, it is doubtful whether the usual 
presumption as to the right of the owners of the adjoining land 
applies ; -B. v, Edinonton^ 1 Mood, ^ Itoh, 32 ; see also JR. v. Wright^ 
^ B. ^ Ad, 681. And it seems that where the herbage of a road is 
vested by the General Inclosure A^t (41 Geo. 3, o. 109) in the owners 
of the adjacent allotments, no presumption arises that the soil itself 
belongs to them ; B. v. Hatfield^ 4 Ad, E, 156. 

Fresh rivers of common right belong to the owners of the soil adja- 
cent, so that the owners of each side are presumed to have the property 
of the soil and the right of fishing usque ad Jllum aqute, A crown 
grant of land describing it as bounded by a (freshwater) creek or 
river, may impliedly include half the soil of it, and presumably does 
include it ad Jilum aquce ; Lord v. Citg of Sydney ^ 12 Moo, P, C, C, 
473. If a man is owner of the land on both sides, by common pre- 
sumption he is owner of the whole river ; Ilale^ de Jure Maris^ Earg, 
Law IVactSy 6, Where two parishes are separated by a river, the 
medium Jilum is the presumptive boundary between them ; JR. v. 
Landulph^ 1 Mood, ^ Boh, 393. The sea-shore is presumably extra- 
parochial ; Q, V. Musson^ % E, ^ B, 900 ; 27 L, •7’., M, C, 100. 
Prypof that the annual parish perambulations proceeded along the 
banks and shore of a public navigable river, the neighbouring 
parishes along the same shore having always included the medium 
Jilum in their perambulations, is evidence that the medium Jilum is 
the boundary throughout ; Me Cannon v. Sinclair {case of Bother^ 
hithe), 28 L, J, {Q, B.) 360. 

A wall has been said to differ in point of ownership from a bank ; 
being an artificial edifice, the property is presumed to be in him who 
is bound to repair it ; while the property in a bank follows that of 
the soil from which it is constructed ; Callis on Sewersy 74, 4th ed. ; 
Newcastlcy Euke ofy v. Clarky 8 Taunt, 602. If two tenants in 
severalty build a party wall, one half of the thickness of which 
stands on the land of each (contributed under the Building Act, 14' 
Geo. 3, c. 78), the wall ensues the nature of the land, and the owners 
of the lands are not tenants in common of the wall, but tenants of 
divided moieties ; Matts v, Hawkins y 5 Taunt, 20 ; see Murly v. 
3DEermotty 8 Ad, E, 138. But in a case to which the Building 
Act does not apply, and where there is no distinct proof of exclusive 
property as to the whole or part, the common user of a wall separat- 
ing adjoining lands belonging to difterent owners is primd facie 
evidence that the wall, and the land on which it stands, belong to 
the owners of the adjoining lands in equal undivided moieties as 
tenants in common ; Cuhitt v. Porter y 8 JR. <§• C7, 257. Where no 
such liability or act of ownership is sho^, a wall, as well as a bank, 
presumably ensues the property of the soil. 

Where A. licensed B. to build a bridge on his (A.^s) land, and^ B. 
covenanted to repair it, it was held that the property in the materials 
of the bridge, when built and dedicated to the public, continued in 
B,y subject to the right of passage by the public ; and that, when 
severed and taken away by a wrongdoer, B. might obtain trespass 
for the asportation ; Harrison v« Parker y 6 Easty 154 ; see Spooner 
V. Brewster y 3 Bing, 139. 

The rule with regard to the presumptive ownership of hedges and 
ditches has been thus stated : Where two adjacent fields are separated 
by a hed^e and ditch, the \LeA%e primd fade belongs to the owner of 
the field in which the ditch is, not. If there are two ditches, one on 
each side of the hedge, then the ownership of the hedge mnstp be 
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shown by proving acts of ownership ; Ouy v. Westy 2 Selw» N. P. 
1342, 9th ed. No man making a ditch can cut into his neighbour’s 
soil, ^t usually he cuts to the extremity of his own land ; he is, of 
course, bound to throw the soil which he digs out, upon his own 
land ; therefore, if he afterwards cuts beyond the edge of the ditch, 
*he cuts into his neighbour’s land, and is a trespasser ; Votvles v. 
Miller y 3 Taunt, 138. The landVhich constitutes the ditch is there- 
fore part of the close on the other side of the bank. Per Holroyd, J., 
Doe V. Pearseyy ^ B, ^ C. 308. 

It is said that if A. plants a tree at the extreme limit of his own 
land, and it extends its roots into the land of B., A. and B. are 
tenants in common of the tree ; but if all the roots ^ow in A.’s land 
though the boughs shadow the land of B., the property is in A. 
Per Holt, C. J., Waterman v. Soper y 1 Ld, Baym, 737 ; P. N, P. 
85 ; 2 Roll. Rep, 255. According to another authority, if a tree 
grows in A.’s close, and its roots in B.’s, yet the body or the main 
part of the tree being in the soil of A., all the residue of the tree 
belongs to him ; Masters v. RolliCy 2 Roll. Rep. 141. In a like case, 
Littledale, J., ruled, that the tree belongs to him in whose soil it was 
first sown or planted; Holder v. CoateSy Mood. <§• M. 112 ; and see 
notCy Ibid. The property in trees is in the landlord ; the property 
in bushes, even where they have been cut down by a stranger, in 
the tenant ; therefore the landlord cannot bring trespass de honisy 
&c., to recover the cuttings of the latter; Berriman v. Peacocky 9 
Bing. 384. 


Acts of owner ship. 1 The proof of ownership by documentary and 
other assertions of right is treated of, antOy pp. 32-50. Cutting down 
trees is evidence of right to the soil; Vin. Ab. Ev. T. h. 102. A peram- 
bulation made by the lord is evidence of the limits of a manor, and it 
is not necessary that any person against whom it operates should be 
present at or know of it ; Woohvay v. RowCy 1 Ad. ^ E. 114. Gene- 
rally any act done upon the land is admissible evidence; ih. 117. 
And such acts are not evidence on the ground of acquiescence, but 
as showing possession. Per Parke, B., in Jones v. WilliamSy 2 M. 
4* W. 328. The acts of tenants may be evidence against their re- 
versioners, where their declarations are not ; Tickle v. Brawny 4 Ad. 

E. 369. And acts in one place may be evidence of ownership in 
another, where there is a common character of locality : thus, cutting 
timber in a wood or close is evidence of title to the whole wood or 
close ; so of a continuous hedge, or different parts of the bed of a 
river, &o. ; Jones v. WilliamSy 2 M. ^ W. 326. . 

Where the surface and the minerals are several inheritances ^as is 
common in mining districts), the user or ownership of one is no 
evidence of property in the other; Rowe v. Grenfely Ry. ^ Mood. 396; 
Rich V. Johnsony 2 Stra^ 1142 ; Uodgkinson v. Fletcher y 3 Douq. 31. 
Working in one part of a mine is possession of the whole ; Wild v. 
HoUy 9 M. ^ W. 672. So, working under part of a demised tract of 
land is evidence of the possession of mines under the whole tract ; 
Taylor v. Parry y 1 M. ^ G. 604. 

Evidena^ of the situation of the premises — AhuttaUy The venue 

in this action is local ; therefore trespass will not lie for breaking and 
entering a house out of the realm ; Doulson v. MatthewSy 4 T^ R. 
503«» It was formerly not necessary to name or specify the abuttals 
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of the locus in quo. But by M. 18, T., 1853, “ In actions of tres- 

pass to land, the close or place in which, &c., must be designated in 
the declaration by name, or abuttals, or other description ; in failure 
whereof, the plaintiff may be ordered to amend, with costs, or give 
such particulars as the court or a judge may think reasonable Beau- 
fort V. Vivian^ 7 Ex. 580. ^ This rule is to prevent the necessity of 
a new assignment, which might otherwise, sometimes, be necessa^ 
after a plea of liberum tenementum ; North v. IngamellSy 9 M. ^ Jr. 
249, 1 nowl. N. S, 151. It is therefore sufficient to give such a 
description of the close that the defendant may know what close is 
intended. The close should be described as it stood at the time of the 
trespass; Hum^rey v. London and Norths JVestern Railway Com- 
])anyy 7 Ex. 325. A description by two abuttals is sufficient; 
North y. IngamellSy 9 M. W. 249; 1 Bowl. N. S, 151. Where 
the owner of a close, called Hall Close, added a small slip of 
land adjoining a public road to it, and, in an action for a trespass 
committed upon this slip of land a year afterwards, in his declaration 
described the locus in quo as Hall Close, it was held that the de- 
scription w.aa sufficient; Brownlow y. Tomlinsony \ M. ^ Q. 484. 
But the rule is not complied with by describing the close ‘as abutting 
towards (instead of upon) another close ; Lempriere v. HumphreySy 
3 Ad. (S- E. 181 ; ^N.^M. 638. See Webber v. RichardSy 1 Q. B. 
439. The plaintiff, though he will not be defeated on the trial by a 
minute variance in one out of several particulars in the description of 
the abuttals, must show that the close in which the trespass was com- 
mitted is faithfully described in substance ; Webber y. Richards, 
supreb. But, .in case of a misdescription, an amendment will be allowed 
at Nisi Prius on the merits. 

Evidence of trespass committed by defendant.] If the landlord, 
who has let apartments to the plaintiff, excludes him from the house 
and removes his name from the outer door, this is evidence of* a 
tre^ass*commit|;ed by breaking and entering the apartments ; Lane 
v. Axon, 3 a B. 776. 

Trespass lies against the party who did the trespass and all aiding 
him; Com. Dig. 2'resp. {V. 1); and a person may become a tres- 
passer by previous command, or, where the trespass has been com- 
mitted for his use and benefit, by subsequent assent; Barker y. 
Braham. 3 Wils. 377. But in cases of subsequent assent, it must 
appear that the trespass was for his use ; Wilson v. Barkery ^ B. 

Ad. 614. See ante, p. 553. K femme covert and an infant cannot 
make themselves trespassers either by prior command or subsequent 
assent; Co. Lilt. 180, b, note (4), 357, b. Trespass lies against a 
tenant in common with the plaintiff for destroying a common wall ; 
but not for pulling it down with intent to rebuild it, or for raising its 
height; Cubitt y. Porter, 8 B. C. 257. And it lies against him 
or his licensee for digging peat or turf, and carrying it away for his 
own use ; Wilkinson v. Haygarth, 12 Q, B. 837. And for actual 
expulsion ; Murray y. Hall, 7 C. B. 441. A master is not liable for 
the wilful trespass of his servant ; 2 Roll. Ab. 553, 1. 25 ; Chandler 
V. Broughton, 1 C. ^ M. 29. But, where he orders his servant 
to do an act, the natural consequence of which is a trespass, and the 
servant uses ordinary care in the execution of the order, the master 
is liable, though he directs the servant not to trespass ; Gregory v« 
Piper, 9 B. ^ C. 591. See, on the liability of a master for the acts 
of his servant, ante. Action for Nuisance, and for Negligence* A 
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party is liable for the aots of his attorney on proof of retainer ; 
thus, A. employed B., an. attorney, to enforce of a debt; 

B. directed nis agent to sue out SLjmticies in the county court; 
before the return of the justicies the debtor paid the debt, and 
costs, to B. ; his agent, not knowing of such payment, afterwards 
entered up judgment and sued out execution, under which the 
trespass was committed : Held, that both A. and B. were liable as 
trespassers ; Sates v. Pilling^ 6 B, C, 38. See also Crook v, 
Wright^ By, Mood, 278. And, generally, an attorney who, as such, 
deliberately directs the execution of a void warrant, is liable in 
trespass ; Green y, JElgie^ 5 Q, B, 99. So, if he misleads the sherift' 
by indorsing on a writ of execution a direction by which the sherift* 
is induced to seize the goods of a wrong party ; Bowles v. pernor, 8 
Q, B, 677 ; Straiten y. Lawless^ 14 Ir. C. L, Bep. 432. But where 
the attorney delivers a writ of execution to an ofiicer, who executes 
it by entering a house out of the jurisdiction, the attorney is not liable, 
though he may have had reason to believe it would bo so executed ; 
Sowell v. Champion^ 6 Ad, JS. 407. Where a writ is set aside for 
irregularity, both attorney and principal are liable in trespass for an 
act done under it ; Codrington v. Lloyd^ 8 Ad, JE, 449. 

The owner of animals mansMetee natures^ such as oxen, &c., is liable 
for trespasses committed by them in the land of another ; Keilw, 3, 
b. Com, Big, Tresp, (C.). In Bead y, JEdwardSy 34 L, J, (C. P,^ 
31, the question whetner the owner of a dog is liable for every un- 
authorised entry of the animal into the land of another, was raised, 
but was not decided. A person, from whoso land animals ferce na^- 
turce^ as rabbits, &c., escape, is not liable for such injury 4 BoulstorCs 
case^ 5 Co, Bep, 104, b. ; Cooper y, 3fur shall, 1 Burr, 259 ; Beck~ 
with V. Shordike, 4 Burr, 2093. See further, ante, pp, 468-9. 

Trespass for breaking into plaintiff’s house on 1st March, and con- 
tinuing therein for eight days. Payment into court as three days, and 
Not guilty as to the rest. It was proved that defendant left after three 
days, returned on fifth, and continued three days more : Held that 
the last trespass was admissible, though one continuing trespass was 
alleged ; Percival y. Stamp, 9 Bx, 167. 

Trespass ah initio,'\ Where the defendant enters under an autho- 
rity in law, the plaintiff may show that he has abused such authorit}’' 
and so become a trespasser ah initio ; but a mere non-feasance will 
not be such an abuse ; nor does the subsequent abuse of an authority 
in fact (as a licence) make a trespass ah initio ; Six Carpenters^ case, 
8 Co, Bep, 146, a. The distinction is said to be founded on a pre- 
sumed intention, ah initio, to abuse the authority given by the law, 
and not by the act of the party ; but it seems to be founded rather 
on the necessity of a more stringent protection against the abuse of 
powers given by law ; whereas those who voluntarily give powers can 
limit or recall them as they please. A lessor who enters to view 
waste, and does damage, or stays all night ; a commoner who enters 
to view his cattle, and outs down a tree ; a man who enters a tavern, 
and continues there all night against the will of the landlord ; — are 
all trespassers ah initio ; Com, Big. Tresp, {C, 2). 80 is an officer 

of a court who neglects to remove goods attached, within a reasonable 
time, and jmtinues on the premises in possession ; Beed y, Harrison, 
2 W, Bl, R18 ; Aiikenhead v. Blades, 5 Taunt, 198. See eX&oLadd 
V. Thomas, infrd. So, the abuse of a distress made a trespass ah initio 
at common law ; but since 11 Geo. 2, 0. 19, a person distraining who 
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remains in possession^ without consent^ above five days, is now a tres- 
passer only for the period after the five days ( Winterhourne v. Morgan^ 
11 Easty 395 ; Messing v. Kemble ^ 2 Camp. 115) ; for that act provides 
that no ‘‘unlawful act” afterwards done by the distrainor shall make 
the distress for rent due unlawful, or the distrainor a trespasser ah 
initio. A tenant who tenders his rent after distress, but before im- 
pounding, may maintain trespass quare clausum for a subsequent 
removal of the distress ; Vertue v. Beasley ^ 1 Mood. Boh. 21. But 
it is otherwise if the tender is after impounding, whether for rent- 
arrear or damage feasant ; Ladd v. Thomas^ 12 Ad. ^ E. 117. So, 
a landlord who enters to distrain does not become a trespasser ah 
initio by taking* some privileged goods; Harvey v. Pocock^ 11 31. 

W. 740. Under a warrant of distress for rent there is no power 
at common law to break open the outer door or gate; Brown v. 
Glenuy 16 Q. B. 254 ; Attack v. Bramwell^ Z B. ^ S. 520 ; 32 L. J. 
(Q. J5.).146. 

The authority of process is, it seems, an authoritv in law within the 
rule. See Meed v. Harrison^ suprd^ which was the case of a bailiff 
of an inferior court, who was in the nature of a sheriff ; Com. Dig. 
Tresjmssj C. 2. But an irregularity of the sheriff or ofiicer of a 
superior court will not necessarily make his act a trespass ah initio. 
Thus, if he illegally breaks a door, or executes a writ on Sunday, yet 
the execution may be .valid ; Per deal v. Stamp, 9 Ex. 167. So a 
detention under an attachment beyond the proper time does not make 
the attachment by the sheriff wholly illegal ; Smith y. Egginton, 
7 Ad. (S' E. 167. 

When the plaintiff relies on an act wliich makes the defendant a 
trespasser ah initio, he must reply it ; but where the abuse is a sub- 
stantive trespass, but not one w'iiich makes a trespass ah initio, it 
must be newly assigned ; 1 Williams^ Saund. 300, n. / Smith v. 

Egginton, supra. 

♦ 

Evidence under alia enormia. — Damages.'] In trespass for break- 
ing and entering the plaintiff’s house, evidence that the defendant at 
the same time debauched the plaintiff’s daughter has been allowed 
under alia enormia; per Holt, C. J., Bussel v. Corn, 6 Mod. 127 ; 
Ca. Temp. Holt, 699 ; B. N. P. 89. It is not now the practice to 
offer, under this general averment, proof of acts ; such as the de- 
bauching of a daughter,' entirely unconnected with, and distinct 
from, the substantive ground of action, though, in point of time, the 
one may have immediately followed the other; 2 Phill. Eoid. 185. 
Yet as such an act cannot be treated as special damage, and is not 
necessarily actionable in itself, it seems properly matter of aggra- 
vation. The plaintiff' may give in evidence that his wife was so 
terrified at the trespass that she was immediately tal^n ill, and soon 
afterwards died ; but this evidence was held inadmissible only for 
the purpose of showing how outrageous and violent the trespass was, 
and not as a substantive ground of damage ; Huxley v. Berg, 1 
Stark. 98. Where the plaintiff declared for breaking and entering 
her house, and, under a false charge that she had stolen property in 
it, ransacking and searching, &c., whereby she was injured in her 
credit, it was held that the iury mi^t give damages for the trespass 
as ag^avated by the false charge ; Bracegirdle v. Or/brd||2 M. ^ S. 
77 ; Bell v. The Midland Railway, 30 L. J. (C. P.) 273 ; Emblen 
V. Myers, 6 H. N. 64 ; 30 L. J. (JSjc.) 71. The jury may con- 
sider not only the pecuniary damage sustained, but also the intention 
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witU which the act has been done, whether for insxilt or injury ; 
Abbott, ' Scars v, Eyons^ 2 StarJz. 318; Merest v« harvey^ 6 
Taunt. 442. 

In trespass for cutting away part of the plaintiflf^s land, the defeiji- 
dant is bound to pay the value of the land so cut away, but not the 
expense of reinstating it; for this^may be more than the land was 
ever worth ; Jones v. Gooday^ 8 ^ W. 146. See Holmes v. 

Wilson, 10 Ad. ^ JS. 603. If a house is pulled down by the defen- 
dant, the damages are measured by the reduction in the selling value 
of the land ; semd. Hosking v# Thillijys, 3 Ex. 168 ; ante, p. 469. 
In trespass for breaking a mine and taking the plaintiff’s coal, the 
plaintiff is entitled, as against a mere wrongdoer, to the value of the 
coal when it first existed as a chattel, without deducting the expense 
of getting it ; Wild v. Holt, 0 M. ^ W. 672. But the expense pf 
afterwards bringing it to the pit’s mouth must be allowed ; for the 
plaintiff cannot profit by the increased value caused by the removal ; 
Morgan v. Powell, 3 Q. E. 278. And where there is 2 l bond fide dis- 
puted title and no fraud, the jury should give only the fair value per 
acre, as if the defendant had bought the coal-field of the plaintiff ; 
Wood V. Morewood, Id. 440 {n). See^os^, 599. 

The defendant may show circumstances which he could not have 
pleaded in justification; as, in trespass for cutting trees, that they 
were applied to purposes for which the plaintiff had covenanted to 
furnish timber ; Pennell v. Wither, Manning"* s Index, 291,. 2nd ed., 
semh. contra, Simmons v. Norton, 7 Bing. 640. A recovery against 
a co^trespasser not joined is not admissible in mitigation, but should 
be specially pleaded in bar ; Day v. Porter, 2 Mood. ^ JRob. 151. 


Defence. 

Evidence' under the general issue.^ By JR. 19, H. T, 1853, “In 
action for trespass to land, the plea of Not guilty shall operate as a 
denial that the defendant committed the trespass alleged in the place 
mentioned, but not as a denial of the plaintiff’s possession or right of 
possession of that place, which, if intended to be denied, must be 
traversed specially.” 

By various statutes particular persons are enabled to give special 
matW in evidence under the general issue ; as parties distraining for 
rent arrear by 11 Geo. 2, c. 19, s. 21 ; justices of the peace, mayors, 
constables, oliurchwardens and overseers, surveyors of highways, and 
other officers^ noticed hereafter under the heads Actions against Con- 
stables, Bevenue Officers, Justices, ^c., post, Part III. 

In these and other cases, where the plea is ^iven by statute, the 
new rules do not deprive the defendant of the right to avail himself 
of it, but he must insert in the margin of the ^ea the words, “ by 
statute,” and state the act and the chapter and section of the same 
upon which he relies, and whether the act is a public one, otherwise 
it shall be taken not to be pleaded by statute. See R. 21, JEI. T. 1 863, 
noticed fully Actions against Constables. 

By 6 & 6 lact. c. 97, it is enacted, as to “ all acts commonly called 
public, local, and personal; or local and personal ; or of a local 
and persodHif nature , that the privilege of showing special matter 
under the general issue shall be repealed (sect. 3) ; and the same 
statute provides that the period of limitation for anything done under 
such act shall be two years, or, in case of continuing damage, one 
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year after it shall have ceased (sect* 5), By 13 & 14 Viet. c. 21, s. 7, 
all acts passed after the commencement ollthat act are to be taken 
to b© public acts, and judicially noticed as* such, unless the contrary 
be expressly provided. But tnis does not put an end to the distinc- 
tion between acts of a local and personal nature and acts of a general 
nature. The object seems only to be to make it needless to prove 
such local acts in the way theretofore necessary. 

An act for establishing a local court of requests is within the 
statute 5 & 6 Viet. c. 97 ; Cock v. Gent, 12 M. ^ W. 234. So the 
London Building Act; Eichards v. Easto^ 16 Af. ^ TF. 244. See 
also Sharp v. Sheppa7'dy 4 Ex. 28. But the protection of justices 
under the Metropolitan Police Act is preserved ; Ea7*nett v. CoXy 9 
Q. E, 617 ; dub. Cur. Sharp v. Sheppardy supra. The act does not 
apply to local acts passed after it; Boden v. Smithy 18 L. J. (C. P.) 
121 . 

By 11 Geo. 2, c..l9, s. 21, everything lawfully done for the purpose 
of distraining for rent, as the breaking an outer door by force after 
having previously entered peaceably and been expelled by the 
plaintiff, may be shown under Not guilty “by statute;*’ Eagleton 
V. Gutteridgcy 11 M. W. 465. And see ayitCy p. 564, under Tires^ 
pass ah initio. 

As to evidence in mitigation, see cases antCy p. 566, ad calc. 

Evidence on the plea of lihei'um te7iementu7n.'] Where the defen- 
dant pleads liber mn tenementuni in himself or a third person by 
whose command he entered, on which issue is joined, the issue is 
upon him ; Pearson v. ColeSy 1 Mood, Bob. 206. It puts the 
defendant on proof of a freehold interest ; 1 Samid. 347, d [n) ; and 
denies the plaintiff’s right of possession, but has been said to admit 
the fact of his possession, and to assert the defendant’s right to the 
possession; Boev. Wrighty 10 Ad. ^ E. 763; but see Erie, J,, in 
Elver V. JoneSy 9 Q. B. 625, The new rules of pleading have made 
no alteration in the effect of the plea of lib. ten. : Lempriere v. 
Humphrey y 3 Ad. E. 186; but have rendered the plea less necessary ‘ 
by obliging the plaintiff to describe the locus in quo by name or 
abuttals. The declarations of the owner after the trespass are not 
evidence for the defendant of his authority ; Garr v. Fletcher y 2 
Stai'k. 71. The defendant pleaded lib. ten. in A. and entry as servant 
by command : issue on the command ; Held that, on proof that the 
defendant was receiver and general agent of A., a minor, in Chancery, 
the authority ought to be found ; and that the plaintiff could not 
show on this issue that he held the land by an outstanding lease 
under A., who was thereby precluded from authorising a trespass ; 
Ewer V. JoneSy 9 Q. B. 623. To trespass q-nc.f. defendant pleaded 
lib. ten. in A., and entry by his command ; on issue joined the jury 
found that plaintiff and A. were tenants in common of the freehold : 
It was held, that plaintiff was entitled to judgment; Bennington v. 
Benningtony Cro. Eliz. 157. 

It was unsettled whether, on an issue joined on this ^lea, the 
plaintiff might show a title under the old Statute of Limitations ; 
Lowe V. Govety 3 ^ Ad. 863. But the later act extingtushes the 

right of the person barred by it, and therefore seems to be an answer 
on this issue. See posty Action of Ejectment. The pleaA not sop* 
ported by proof of acts of ownership for less than t^^ty years, 
where it appears that there was a title in a third party within that 
period ; Brest v. Lever y 7 M. W. 693. 
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Formerly, where the plaintiff declared generally for a trespass to 
his close in A. without Naming the close, and the defendant pleaded 
lib. ten.j upon which the plaintiff took issue, it was sufficient for the 
defendant to prove a freehold in himself anywhere in A. to entitle 
him to a verdict ; 1 Saund, 299, h {n). The plaintiff ih such case 
should have new assigned, setting out the name or abuttals of the 
locus in quo. But if the plaintiff’ names the real name of the close in 
his declaration, and the defendant pleads lib. ten. generally, without 
setting out the abuttals of the close, upon which issue is joined, the 
plaintiff may recover on proving a trespass done to a close in his pos- 
session bearing the name stated in the declaration, though the defen- 
dant may have a close in the same parish known by the same name ; 
and it will not be necessary for the plaintiff to new assign ; Cocker 

V. Crompton^ \ B. ^ C, 489 ; Cooke v. Jackson^ 9 jD. 11. 495. In 
order to compel a new assignment in such a case, defendant must 
give a further description of the close ; Cocker v# Crompton^ supra. 
The same rule applies where the close is described by abuttals instead 
of a name ; Lempriere v. Humphrey^ 8 Ad, ^ JB. \8\. And although 
the declaration is now required to name or describe the close, this 
mode of pleading is still admissible ; Harvey v. Brydges^ 14 M, 

W. 437, 439 ; atf. on error, 1 Bx. 261. 

The plea of Uh. ten. is divisible ; and if the declaration is for tres- 
pass to three closes, to which defendant pleads lib, ten. in all, and 
plaintiff replies a title to all, tho verdict may be for plaintiff as to 
two, and for defendant as to one close ; Bhythian v. White, 1 31, 

W. 216. The plea only puts the defendant to prove that that part 
of the close, in which the trespass was committed, is his freehold ; 
Smith V. Boyston, 8 31. W. 381. 

Co^tenancy with the plaintiff It has been doubted whether this 
plea should not be specially pleaded, or whether it is evidence under 
one of the two pleas “ Not guilty,” or Not possessed ” (as the plea 
denying the property is often called). See Wilkinson v. Hay garth, 
12 Q, B, 837 ; 3/urray y. Hall, 7 C. B. 441, But these cases show 
that if the trespass by the co-tenant amounts to an ouster, there is 
no defence under either of those pleas, and that to remove the surface 
of the land or expel a person put in by the plaintiff, is such ouster. 
See Stedman v. Smith, 8 B. ^ B, 1 ; 26 L. J, (Q. J?.) 314, where the 
plaintiff had a verdict against a co-tenant for altering and height- 
ening a party wall and building upon it, the pleas being Not guilty 
and Not possessed. It is certain that, under the old plea of Not 
guilty, where the trespass was not an ouster, co-tenancy with the 
plaintiff was a defence ; Bosse^s case, 3 Leon. 83, 94. It is no 
defence, but only ground for reduction of damages, that there is a co- 
tenant with the plaintiff not joined ; WilMnson v. Haygarth, supra. 

Bvidence under a plea denying property or possession.^ Under 
this plea (which is sometimes a simple denial of the close being the 
olose of the plaintiff, and sometimes a denial that plaintiff was y pos- 
sessed,” &c.) the defendant may show lawful title to possession in 
himself and in another under whom he claims ; Jones y. Chapman, 
2 Ex. 803, in Cam. Scacc. ; and see Burling y. Bead, 11 Q. B. 
904* The4wo pleas of Not guilty and Not possessed make up toge- 
ther the old general issue, Not guilty; per Curiam in Jones y. 
Chapman ; and there seems to be no differenoe between the effect of 
a simple denial of property and of not possessed,” although a 
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difference of opinion existed as to their effect^before that case. The 
plea puts in issue mere possession where the defendant is a wrong- 
doer, and title where title is in dispute. 

Where a mortgagee is not to enter till default, and he brings tres- 
pass against a third party before such entry, the defendant is entitled 
to a verdict on a plea denying that the land is the land of the plain- 
tiff ; Wheeler v. Montefore^ 2 Q, B, 133. 

Under a denial of either property or possession, the abuttals, or 
other description of the close, are put in issue ; Murly v. M^Dermotty 
8 Ad, ^ JS, 138; Webber, y, Bichardsy 1 Q, B, 439. 

JEvidence on plea of justification and issue thereon,’] Where to a 
plea of justification the plaintiff has joined issue, the whole matter 
of the plea is put in issue, and must be proved so far as it is material 
to constitute a justification. The plaintiff declared for breaking and 
entering his dwelling-house, assaulting and imprisoning him, and 
during his imprisonment striking him in a violent manner; the 
defendant pleaded a justification of the entry and arrest under a 
warrant, and because the plaintiff, after he had been so taken into 
custody, conducted himself in a violent manner, and could not other- 
wise be kept in custody, the defendant was obliged to give him a few 
t blows, &Q , : A battery during the imprisonment was proved, but the 
defendant, though he proved the arrest, gave no evidence of violent 
conduct by the plaintiff while .in custody : Held that the plea was 
not proved, and that a new assignment was not necessary ; Phillips 
V. IlowgatCy 5 B, ^ A, 220. See antCy Action for Assault, p. 545. 
In trespass for breaking plaintiff’s house, defendant justified entry 
under civil process, ^‘the outer door being open: ” Held that the 
general replication put in issue the fact of the door being open, 
without a special replication or now assignment ; Kerbey v. Denhy, 

1 31, W, 336 ; Brunswick v. Sloman, 8 (7. B, 317. But where 
the plea consists of two facts, either of which, if separately pleaded, 
amounts to a good defence, it will be sufficient for the defendant to. 
prove either of them ; Spilsbury v. 3Iicklethwaite, 1 Taunt, 146 ; 
accord. Baillie v. Kell, 4 N, C, 650, It is sufficient to prove so 
much of the plea as covers the declaration; and other matters, 
alleged in the plea unnecessarily, need not be proved ; Atkinson v. 
Warne, 1 C, 31, ^ B, 827. And it is enough to prove a justification 
which covers the trespass, although it does not cover mere matter of 
aggravation. Thus, where the plaintiff declares for breaking, enter- 
ing, and expelling, and the defendant justifies only the breaking and 
entering, it is sufficient ; for the breaKing and entering are the gist 
of the action, and the expulsion is only matter of aggravation ; 
Taylor v. CoUy 3 T, B, ^2; 1 H, Bl, 555. This case was 
decided on demurrer to the plea, and has been cited to show that 
expulsion alone is not a trespass on the land, though it may make an 
entry a trespass ab initio. See Cubit y. Porter, 6 B, 8^ C, 257, 259. 
But in Meriton v. Coombes, 9 C, B, 787, it was held that expelling 
from a house is an injury in respect of the house. Even an assault, 
alleged in a count for trespassing on a close, is said to be covered by 
a plea to the trespass alone, unless the plaintiff new assigns it; 
Kavanagh y, Qudge, 7 31, ^ O, 316. So an all^ation of enti^ 
manuforti et contrh formam statuti ; Davison y, ’Wilson, 11 Q, B, 
890. So where to trespass for breaking and entering a house, and 
staying therein three weeks, the defendant pleaded a justification as 
to breaking and entering and staying in the house twenty-four hours, 
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and it was proved he stayed there more than twenty-four hours, 
Lord Ellenborough held that the justification was proved, and that 
if the plaintiff meant 'to rely upon the excess, he ought to have new 
assigned ; Monprivatt v. Smithy 2 Camp. 175. See also Lambert v. 
Hoagsony 1 Bing, 317 ; 1 Saund. 28, a («). Declaration for breaking 
the plaintiff’s house and taking his “ goods, chattels, and effects ; ’’ 
pleas, Not guilty, and a justification of the taking of the “ goods and 
chattels ” lor rent due on a tenancy ; the replication denied the 
tenancy : Held, that the plaintiff could not on this issue show that 
some of the effects taken were for fixtures, and not distrainable ; but 
should have replied it; Twigg v. Potts, 1 C. M, ^ JR. 89. But 
where the plaintiff declared for entering his house and taking his 
goods and throwing them out of a bkm, and the defendant pleaded a 
justification as to all, expressly excepting the throwing out of the 
barn : Held, that the plaintiff was entitled to a verdict and damages 
as to the part excepted, though it was contended that it was mere 
aggravation ; Neville v. Cooper, 2 C,^ M, 329. So where the action 
was for breaking into rooms and removing the plaintiff’s door-plate 
from the door, and the defendant put in a separate plea denying the 
property in the door-plate, it was held that, though it might have 
been treated as a mere aggravation of the other trespass, yet, on 
these pleadings, it must be taken as a distinct injury to a personal 
chattel ; Lane v. Dixon, 3 C, B, 776. See also Harvey v. Bridges, 

1 Ex, 261, 263, per Lord Denman, C. J. ; Curlewis v, Laurie, 12 
Q, B, 640. 

The plaintiff declared in trespass for breaking his close, and set out 
the close by abuttals ; the defendant justified, alleging that the said 
close in which, &o., was part of an allotment of six acres made by 
commissioners duly authorised for certain purposes, in execution of 
which he entered ; the plaintiff replied that the said close in which, 
&c., was not part of the six acres in the plea supposed to have been 
allotted, and thereupon issue was joined. It appeared that the close 
^set out by .abuttals was not all within the allotment, but that the 
part in which the actual trespass was committed was within it : 
Held, that the justification was made out; Bassett v. Mitchell, 

2 B, ^ Ad, 99 ; for the words “ close in which, &c,” mean that part 
of the close described, in which the trespass is proved to have been 
committed ; and if the record should be used in a future action, either 
party might narrow its effect by evidence of the part to which it 
applied ; Ih, 104, 105. See Smith v. Ltoyston, ante, p. 568 ; and 
the cases under the plea of a way, infra. 

Evidence on plea of right of way.'} The cases in which the grant 
of a way {ante, p. 492), and the dediqi^ion of a way to the public 
{ante, p, 493), will be presumed, have been already stated ; and other 
cases applicable to this head will be found under the head Action for 
Disturbance of Way, ante, p. 485, If the defendant pleads a right of 
way, and the plaintiff denies the right, the latter may prove that the 
way has been duly stopped ; Davison v. Gill, 1 East, 64. But 
upon a traverse of the right of way, the plaintiff will not be allowed 
to show that the trespass committed by the defendant was not covered 
by the alleged right of way. Thus, where the defendant pleaded that 
he was seised in fee of a messuage, and prescribed for a right of way 
over the locus in quo as appertaining thereto, and the plaintiff 
traversed the prescriptive rignt, it was held that proof of the defend- 
ant’s seisin in fee of an ancient messuage, to which a right of way. 
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as pleaded^ over the locus in quo belonged, was suffioient to support 
his plea, though the messuage was in the oooupation of a tenant, and 
the defendant only occupied a new-built house in the parish at the 
time of the trespass committed ; Stott v. Stott^ 16 East^ 343. If the 
plaintiff meant, to insist that the right stated would not cover the 
exercise of a right of way to the new house, he should have done so 
either by a new assignment, or by a special replication to that effect ; 
Ibid. 349. 

In some cases it is proper both to reply and to new assign. Where 
the plea, on the face of it, professes to answer the whole matter of 
the declaration, but in fact only answers part ; as where, to a 
declaration for a trespass to a close called A., the defendant pleads a 
right of way over A., and in the exercise of such right justifies the act 
complained of, but in fact the defendant not only entered upon that 
part of A. over which the way passes, but also on other parts of A., 
the plea has only “hit some of the places wherein the plaintiff in- 
tended the trespass,” and the trespasses in the other part of the close 
remain unanswered; Pr etty man Lawrence^ Cro. Eliz, ^12 •, Odiham 
V. Smithy Cro, Eliz. 589. In such a case the plaintiff may not only 
traverse the right, but also new assign eortra viam^ and thus entitle 
himself to give evidence of trespasses committed in every part of the 
close ; 1 Saund. 299, b. 300, e. (n. 6). To trespass for breaking and 
entering, defendant pleaded a right of way in the close ; new assign- 
ment extra the way ; pleas, Not guilty, and that the plaintiff had 
obstructed it, and therefore defendant deviated ; replication contain- 
ing a general traverse, &o. : Held, that plaintiff might show that 
there was an admitted way over the close which he had not ob- 
structed, and defendant could not obtain a verdict by showing 
a disputed way over it which had been obstructed ; Ellison v. IsleSy 
11 Ad, cjf* E, 665. Trespass for breaking and entering and pulling 
down posts in the close ; plea, a public way, and removal of the poste 
obstructing it ; on a traverse of the way, defendant may show any 
public way over the close, and is not bound to show that it crossed 
the part where the posts stood ; Webber v. Sparhes^ 10 M. ^ W. 
485. Declaration contained two counts, each of which alleged 
trespasses in the same two closes ; plea to the whole declaration, right 
of way over both closes ; replication denying the way, and new 
assignment extra viain ; payment of money into court on the new 
assignment and acceptance in satisfaction ; the jury found one right 
of way over both closes : Held, that the defendant was entitled to a 
verdict, and was not bound to show two rights of way ; Wood v. 
Wedgewoody 1 C. E. 273. Trespass for breaking and entering in L. 
close ; plea, a right of way ; new assignment for trespasses in another 
part of L. close out of the pretended way ; pleas to new assiminent, 
Not guilty, and issue thereon, and also that defendant deviated 
from the way mentioned in the first plea, because the plaintiff had 
obstructed it ; replication containing a general traverse, &o. : Held, 
that the right of way was not admitted by the plaintiff on these 
pleadings, but must be proved by the defendant ; Robertson v. 
Gantletty 16 M. ^ W. 289. To trespass in close B,, and cutting 
down the plaintiff ’s rails there, the defendant pleaded Not guilty, 
and that the rails were wrongfully erected, and standing across a 
public way there, &e. ; the replication traversed that the rails were 
standing across, &o. ; it appeared that the defendant had out down 
rails of the plaintiff in close B., partly on and partly out of the 
highway : Held that the defendant was entitled to a verdict, be- 
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cause there was no new assignment; Bracegirdle v. Peacock* 8 
Q. B. 174. 

Where the defendant pleaded that A. B. was seised in fee^ and, 
being so seised, granted a right of way by non-existing grant, and 
the plaintiff traversed the grant, it was held not competent for the 
plaintiff upon that issue to show that A. B. was not seised in fee, 
though merely for the purpose of rebutting the presumption of the 
grant, he being estopped by the admission on record ; Cowlishaw v. 
CheslyUf 1 (7. 4 t/l 48. But this decision has been doubted {Blewett 
V. Tregonniny^ 3 Ad* B. 554), and seems at variance with the doc- 
trine held in some of the cases cited, and it should rather seem that 
the seisin was only so far admitted as to enable the defendant to have 
a verdict if he proved the grant. In Cooke v. BlakCy 1 Ex* 220, 
240, the case of Cowlishaw y* Cheslyn was considered to have been 
rightly decided, on the ground that the denial of a grant does not 
put in issue the seisin of the grantor, where the seisin or title is so 
stated as to be traversable. No doubt that is so ; but the question is, 
whether seisin may not be disproved with a view to proof of another 
issue ? • 

A plea of right of way stated a conveyance in fee of a tenement to 
the defendant, “ with all ways then used by the tenants and occu- 
piers thereof;” and that the defendant, “ being so seised, and having 
occasion to use the way,” committed the trespass. The plaintiff 
traversed the user of the way at the time of the conveyance, and 
newly assigned that the defendant used the way for other purposes, 
to which the defendant pleaded. Not guilty. A right of way was 
proved, but it appeared that when the trespass was committed the 
tenement was in the possession of a tenant, and that the defendant, 
as landlord, entered to remove an obstruction to the way : Held, that 
he had a right so to use the way, and that the plea comprehended all 
the purposes for which a person seised of the tenement might lawfully 
use the way ; Proud v. IfolliSy 1 B* ^ C* S* A plea of footway is 
supported Dy proof of a carriage way ; for the latter includes the 
former. Per Lord Denman, J., Eavies v. Stephensy ,7 C* ^ P, 
570. The extent of the right is in all cases for the jury, and may be 
disputed under the traverse without any new assignment ; thus, if 
the defendant pleads a right generally, the plaintiff may show that it 
is confined to certain purposes, and that the defendant used it for 
another purpose ; and proof of user for farming purposes is evidence 
of a right for all purposes ; Cowling v. Higginsony 4 AT. <§r W* 245 ; 
Bare v. JTeathcotey 25 L* J* {^Ex*) 245, cited antOy p. 490. The 
grant of a way may be explained by evidence of the state of the 
premises at the time of the grant ; but not by the acts or declarations 
of the parties before or after, unless there be a doubt which of two 
ways be intended. Per Parke, B., in O shorn v. Wisey 7 C* ^ P* 
761. Proof of a public way is not inconsistent with the fact that it 
is also a private way ; Brownlow v. Tomlinsony 1 M* ^ G* 484, 
The reservation of a way to an open space, under a loft, now used 
as a woodhouse,” cannot be extended to the use of it for going to a 
house subsequently built on the space; Allan y* Oommey W Ad* ^ 
E* 760. See antCy p. 494. There were in this case expressions in 
the conveyance tending to show that the locus was to continue an 
open space. It was, however, held that the defendant was not bound 
to use it as a woodhouse only. It was also held that^ the plaintiff 
having new assigned the user of the way for unauthorised purposes, 
to which the defendant pleaded a justification of the user, with a 
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traverse that he had trespassed modo et forma, the plea amotmted to 
Not and the justification t^ras not admissible under it ; 26. 

See Slcull v. Glemster, cited ante, p. 494. 

Where the defendant attempted to prove a public way over the 
plaintiff’s close by showing repairs done by the surveyor of the 
township, evidence was h^d admissible that they were done by 
agreement between the surveyor and plaintiff’s steward, and were to 
be paid for by the steward ; and the plaintiff needed not to show the 
steward’s authority ; Ferrand v. Milligan, 7 Q. B. 730. 

By the C. L. Pro. Act, 1852, s. 75, pleadings capable of being con- 
strued distributively shall, be taken distributively, and if issue is 
taken thereon, and so much thereof as shall be sufficient answer to 
part of the causes of action proved shall be found true by the jury, 
a verdict shall pass for the defendant in respect of so much of the 
causes of action as shall be answered, and for the plaintiff in respect 
of so much of the causes of action as shall not be so answered. 

A plea of right of way to fetch water and goods may be found for 
the defendant as to the water, and for the plaintiff as to the goods ; 
Knight v. Woore, 3 N, C. 3. But where the plea claimed a 
general right of way with carts, horses, &c., in respect of close K,, 
and the proof was of a right to cart timber only from close K. ; it 
was held, under the former rule of 11. T., 4 Will. 4, that the plaintiff 
was entitled to the entire verdict ; for the right proved was a quali- 
fied right, and not part of the right alleged ; lligham v. Mahett, 5 
AT. C. 622. A right to lead manure is not supported by proof of 
a footway and cattle- way ; for “leading” implies the use of a 
carriage ; Brunton v. Hall, 1 Q. B. 792. See ante, p* 485. 

The time of prescription with regard to rights of way is now altered 
by 2 & 3 Will. 4, o. 71, the provisions of which have been already 
stated ante, p. 488 et seq., where also some of the decided cases 
will be found. The 6th section relates more particularly to pleadings 
in actions of trespass. By that section it is enacted that in all 
pleadings to actions of trespass, and in all other pleadings, wherein 
before the passing of the act it would have been necessary to allege 
the right to have existed from time immemorial, it shall be sufficient 
to allege the enjoyment thereof, as of right, by the occupiers of the 
tenements in respect whereof the same is claimed for and during such 
of the periods mentioned in the act as may be applicable to the case, 
without claiming in the name or right of the owner of the fee as is 
now usually done ; and if the other party shall intend to rely on 
any proviso, exception, incapacity, disability, contract, agreement, 
or other matter hereinhefore mentioned, or on any cause or matter of 
fact or of law not inconsistent with the simple fact of enjoyment, the 
same shall be specially alleged and set forth in answer to the alle- 
gation of the party claiming, and shall not be received in evidence 
on any general traverse or denial of such allegation. As to the 
above word “hereinbefore,” see observations in Pye v. Mumford^ 
11 Q. B. 668, 672, 677. And see the cases cited an^e, p. 489 et %eq. 

Proof of a licence to the defendant just before the commencement 
of the period is evidence against him under the common traverse; 
Clay V. Shackeray, 2 Mood. Sf Roh. 245. On a plea of forty years* 
user the defendant may go further back in his evidence so as to raise a 
presumption of user at the beginning of the period of the forty years ; 
Lawson v. Langley, 4 Ad. ^ F. 898. On a traverse of a right of way 
by user for twenty years, the plaintiff cannot show that it was en* 
joyed for part of the time under an act of parliament, and that the 
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right had ceased. A special replication is necessary; Kinloch v. 
Neville^ % M. ^ W, 795. A plea stated an enjoyment for thirty 
years next before the action ; the replication statea a life-estate in 
the land for part of the said thirty years ; rei cinder, that the life- 
estate did not continue during any part of the said thirty years ; 
issue thereon : held, that the defendant might support his plea by 
showing enjoyment for two periods, one next before, the other next 
after, the life-estate, amounting together to thirty years ; Clayton v# 
Corby Q, B, 813. But in the absence of such special replication, 
thirty consecutive years must be shown ; Ih, The life-estate must 
be specially replied, and cannot be shown, on a traverse of the enjoy- 
ment; for it is a ‘^matter not inconsistent with the simple fact of 
enjoyment;” Pye v. Mumford^ 11 Q, B, 666. Unity of possession 
is evidence on a traverse of the way ; for it breaks the continuity of 
enjoyment on the easement as such ; Clayton v. Corby ^ supra ; and 
see antoy pp. 489-90. 

Evidence on plea of right of common,"] On a right of common 
pleaded, the plaintiff may either deny the right stated in the plea, or 
he may traverse the measure of the common, viz.y that the cattle 
were the defendant’s own cattle, and that they were levant and 
couchant upon the premises and commonable cattle ; Itobinson v. 
Raley y 1 Burr, 316, B, N, P, 23. But under the last replication 
the plaintiff will fail if it appears that some of the cattle were the 
defendant’s commonable cattle levant and couchant ; for the number 
mentioned in the declaration is not material ; 1 Saund, 346, e (n) ; 
Ellis V. RowleSy Willesy 638. The plaintiff in such case should new 
assign; and it will not be enough to deny that all the cattle were 
levant and couchant ; for this amounts only to a denial that any were 
so ; Bowen v. Jenkiny 6 Ad, ^ E, 911. 

The plaintiff may reply an approvement of the common, if it be 
common of pasture ; Olover v. LanCy 3 T, R, 445 ; 1 Saund, 353, b 
(w) ; or that the common has been inclosed for upwards of twenty 
years ; and if issue be •taken on this replication, and it appear in 
evidence that part of the common has been inclosed for twenty years, 
and that the trespasses were in fact committed in that part, the 
plaintiff is entitled to recover for such trespasses, though the rest of 
the common is uninclosed ; Tapley v. Wainwrighty b B, ^ Ad, 395, 
overruling the dictum of the court in Hawke v. Bacouy 2 Taunt, 157. 
And a special replication seems to be needless where the common is 
claimed by prescription ; for it has been held that, upon issue joined 
on the right of common in the locusy the plaintiff may prove a legal 
extinction of the right over the locus before the exercise of it by the 
defendant ; thus he may prove a custom for the lord of the manor 
to inclose parcels of the waste, and a grant to himself of the loom in 
quo under Such custom ; Arlett v. ElliSy T B, C, 346. But if the 
plea claims title by grant, and alleges an entry in exercise of the 
right granted, the plaintiff must reply an extinction by inclosure; 
Parry v. ThomaSy 5 Ex, 37. The difference between these two 
casea arises out of the difference in the language of the plea. 

To prove a prescription for common by cause of vicinage, it is not 
enough to show the mere contiguity of the districts without any 
fence, and that cattle often strayed from one to the other, and were 
driven back. Mutual acquiescence must be shown ; Clarke v. Tinker y 
10 Q. B, 604. 

In trespass for breaking and entering the plaintiff’s close and 
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throwing down fences, the defendant in his plea prescribed for a right 
of common of pasture on a down whereof the close was parcel, and 
justified the trespass because the close in which, &c., was wrongfully 
inclosed; the plaintiff replied that the close in which, &o., was a 
close called Burgey Cleave Garden, and had for thirty years and 
more been separated and inclosed from the down, and been enjoyed 
all that time in severalty and adversely to the person bolding the 
land in respect of which the right of common was claimed ; the de- 
fendant rejoined that the close in which, &c., had not been enjoyed 
for thirty years in severalty or adversely as alleged. The jury found 
that part of the garden had been inclosed within the thirty years, 
and mat the trespass was committed in that part of the garden only : 
held, that the defendant was entitled to the verdict ; for if the word 

close ” was an entire allegation, it comprehended the whole of 
Burgey Cleave Garden, and then the plaintiff was bound to prove 
that the whole had been enclosed upwards of thirty years ; or, if it 
was a divisible allegation, it was confined in its. meaning to the spot 
in which the trespass had been committed, and which the jury found 
had not been inclosed thirty years ; Richards v. Peahe^ 2 1?, C. 
918. And it has been since settled that the allegation is divisible, 
and means only the particular place in which the trespass was com- 
mitted ; Tapley v. Wainwrighty b B, % Ad, 398 ; see antCy p. 620. 
But a prescription is an entire thing, and in general must be proved 
to its full extent. Thus where the plaintiff declares for a trespass 
and digging stones in C., and the defendant pleads a prescriptivo 
right to dig in a certain waste containing (among others) close 
C., and the replication traverses the right generally over the 
waste, proof that the right does not extena to C. defeats the whole 
plea; Merewood v. Wootly 4 T. R, 167 ; Evans v. Ogilvie^ 2 Y, ^ 
J. 79. See Davies v. WilliamSy 16 Q. B, 546. So in trespass for 
breaking the plaintiff's several fishery in four places in a river ; plea, 
that it was a public navigable river ; replication, that plaintiff had 
a prescriptive right to dredge in the four places named in the declara- 
tion ; rejoinder, traversing the prescription ; the plaintiff is bound to 
show a right in all four places, and not only where the trespass was 
committed ; Rogers v. Alleuy 1 Camj). 309 ; and see Maxwell v# 
Martin^ 6 Bing. 522 ; Peardon v. Underhilly 16 Q. B. 120. A pre- 
scriptive right of common in gross in the defendant and his ancestors 
is not proved by showing a right gained under Lord Tenterden's 
Act, and is disproved by showing a grant eighty years ago to an 
ancestor; JVelcojne y. Upton y 5 M. W. 398; Davies v. Williams y 
supra. This would now be a case for amendment at Nisi Prius» 
But an ancient grant, without date, is not necessarily at variance 
with prescription ; for it may be anterior to legal memory, or only 
confirmatory ; Addington v. Clodcy 2 W. Bl, 989 ; and this is a 
question for the jury ; Ih, 

As to construing pleadings distributively, sec antCy p. 573. Under 
the repealed rule of AT. T. 4 Will. 4, upon this subject, it was 
held that yrhere a right of folding cattle without limit was pleaded, 
and a right of common for cattle levant and couchant, proved, thb 
court would not enter a verdict to the extent of the right proved ; 
Ivatt V. Manny 3 M. ^ G. 691. An amendiuent might now be 
allovred. 

See the Aot of 2 & 3 Will. 4, c. 71, on the aoqmntiion of rights of 
common, &o., by long user, cited fully ante, p. 483 ; and see sect. C, 
as to pleading snob rights, ante, p. 573. Under this Aot there may 
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be a Bubst^ntial enjoyment for thirty years, though the claimant did 
not use his common for a year or two, whilst he had no commonable 
cattle ; and this is a question for the jury; Carr v. Foster ^ 3 Q, B, 
681 ; see ante^ p. 483. 

Evidence on plea of licence,'] The licence proved may be either an 
express one, or one implied from circumstances. The keeping open of 
a nc^e, in which there is a public billiard table, is a licence in fact 
to an persons to enter for the purpose of plaiyng ; Ditcham v. Bondj 

3 Camp. b2o. And a plea of licence may be proved by showing an 
entry against the plaintiff’s will under a provision in a lease that the 
defendant' might enter for nonpayment of rent, and plead leave and 
licence in bar of an action for such entry ; Kavanagh v. Gudge^ 

7 M, ^ O. 316. But there is no implied licence to enter a house and 
take goods sold by the plaintiff, the owner of the house, to the de- 
fendant, and left there by the plaintiff’s consent ; Williams v. Morris, 

8 M. ^ W, 488. If jnore than a licence is intended, and any in- 
terest in the land or permanent easement is meant to be passed, it 
must be by deed, or other proper conveyance ; and a licence to enter 
on land as such, is not the less revocable because it was given for a 
valuable consideration; Wood v. Leadhitter, 13 M, ^ W, 840; see 
also V. Henderson, 17 Q. B, 574; Taplin v. Florence, 10 
C, B. 744. And a revocation is evidence on a denial of thei*^plea ; 
Adams v. Andrews, 15 Q, B. 284. An acquiescence of the plaintiff 
in the trespass upon an erroneous representation (to which the de- 
fendant was a party) of the legal obligation of the plaintiff to submit 
to it, will not support a plea of licence ; Semb. Moper v. Harper, 

4 iy. C, 20 ; accord. Oregson v. Buck, 4 Q, B, 737. It is not 
sufficient to show a licence by a Servant, unless it be in law the 
licence of the master ; HoldringsJiaw v. Bag, Cro. Eliz, 876, nor by 
a wife ; Tagler v. Fisher, Cro. EUz. 246 ; nor by a daughter ; Cock 
V. Wortham, Selw. H. P. 1040; unless the circumstances of the 
case show that the wife or the daughter was the agent of the party 
for granting such licence. A licence includes, as incident to it, a 
power to do everything without which the act licensed cannot be 
done. Thus if A. licenses B, to enter his house to sell goods, B. 
may take necessary assistance for the purpose of selling the goods ; 
Dennett v. Grover, Willes, 195. But an authority from a tenant to 
his landlord, in the absence of the former, to let the premises, will 
not justify the landlord in entering the premises (the key being lost) 
through a window by means of a ladder in order to show the house ; 
Ancaster v. Milling, 2 D. ^ B. 714. 

Where there are several trespasses laid in the declaration, and the 
defendant pleads a lioence in the general form, he must prove a licence 
commensurate with and covering all of the trespasses which are 
proved, and will fail as to such as are not shown to have been 
licensed ; and it seems that in such case a new assignment is not 
necessary; Barnes v. Hunt, 11 East, 451; Adams v. Andrews, 
supra. In Bracegirdle v. Peacock, 8 Q. B. 174, Patteson, J., 
expressed a doubt whether those cases could be supported ; and see 
1 Saund. 300 f. g. ; Leader y..Purday, 7 C. B. 4, 9. But they have 
been constantly act^ upon; Symons v. Hearson, 12 Price, 369. 
Hatter stated in aggravation in one count must be new assigned, if 
prima, fade covered by the plea of licence ; Kavanagh v. Gudge, 
7 M. 5* G. 316. If a man abuses an authority or licence, which the 
law gives him, by which he becomes a trespasser ab initio, if the 
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defendant pleads such licence or authority, the plaintiff must reply 
(not new assign) the abuse ; 1 Saund. 300, h. 

Evidence on a new assignment,'] The general form of replication 
by way of traverse given by the C. L. Pro. Act, 1852, puts in issue 
the facts alleged in the plea; but matters which must have been 
pleaded by way of new assignment must still be so pleaded ; Glover 
V. Eixon^ 9 Ex, 158, A new assignment waives and abandoQs the 
trespass which the defendant has justified; Greene v. Jones j 1 SaUnd. 
299, c. (n). Therefore, where the defendant pleads lib, ten,^ and. the 
plaintiff new assigns, the defendant ought not to plead that the place 
mentioned in tlie new assignment is the same as that mentioned in 
the plea ; but if they are in fact the same, the defehdaitt should plead 
not guilty, and the plaintiff will not be allowed to give evidence of 
any trespasses committed in the place mentioned in the plea ; Pratt 
V. Grootne, 15 Easty 235 ; E, N, P, 92. So where the defendant 
pleaded that the place where, &e., was part of a common which had 
been allotted to him, to which the plaintiff new assigned that the 
trespass complained of was in another place ; upon its being stated in 
the opening of the plaintiff’s case to the jury that the trespass was in 
the same place, but that the defendant had no title to it, it was held 
that the plaintiff could not recover; anon,, cited 16 East^ 86. So if 
the del^ndant justifies under legal process, which is in fact irregular, 
and the plaintiff, instead of traversing the plea, new assigns that the 
trespass complained of was on another and different occasion, such 
new assignment admits the justification stated in the plea, and if the 
plaintiff can only prove one trespass, that trespass will be covered by 
the plea, and the defendant will be entitled to a verdict; Oahley v, 
EaviSy 16 Easty 82 ; and see Atkinson v. Matteson^ 2 T, E. 172 ; see 
antCy Action for Assaulty p. 546. But a new assignment does not 
necessarily admit the facts stated in the plea to which it is replied. 
Thus where the plea justified under a tenancy and entry to distrain 
for rent on goods fraudulently removed, to which the plaintiff new 
assigned an entry into the same premises on a different occasion on 
the same day, to which defendant pleaded Not guilty and a distress 
for rent as in the former plea ; and there was a replication containing 
a general denial of the plea and issue thereon : It was held, that the 
defendant must prove the tenancy and other facts ; Norman v. West-- 
comhcy 2 M. §• IV. 349 ; and see Eohertson v. Gantletty 16 M, «§• W* 
289, cited atitCy p, 571. 

When the trespass proved clearly differs in its circumstances from 
the one justified, the plaintiff is not bound to prove two separate 
trespasses ; but if alike, the jury should presume them to be the 
same ; Darby y. Smithy 2 Mood. ^ Mob. 184. On the other hand, if 
there were in fact two trespasses, but only one count, and the 
defendant has pleaded a jusnfication which he can prove as to one, 
the plaintiff must new assign, if he means to rely on the other 
trespass. 

In some cases, as already stated antSy p. 571, the plaintiff may 
both reply and new assign, and will, if he succeeds, be entitled to 
recover for the trespasses attempted to be justified in the plea, as well 
as for those covered by the new assignment. 

In trespass for making a railroad on the plaintift*’s close, the de^ 
fendant pleaded a grant of sufficient way-leave, &o., to dig for coaly 
and that the railroad was convenient, proper, and necessary; to which 
the plaintiff new assigned trespasses for different purposes and to a 
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greater extent than necessary : Held, that the necessity of some sort 
of railroad was admitted on this record by the plaintiff, but that he 
might show it to be constructed in a direction and manner not war- 
ranted by the grant; Dand v. Kingseote^ 6 M. §• W. 174. If 
denied, it is a question for a jn^ whether a raffway is necessary or 
expedient for the purpose of effectually working reserved mines; 
Durham and Sunderland Railway Co. v. Walker ^ 2 Q. B. 940 ; see 
also JVhitehead v. Parks^ 2 H, 4* N. 870. 

Where the defendant justifies and the plaintiff relies upon an 
act which renders the defendant a trespasser ah initio^ such act 
shoiffd be replied ; for, if the plaintiff new assigns that the trespass 
is a different trespass, he cannot recover ; since he can only prove 
one continued act of trespass, the j ustification of which is admitted 
by the new assignment ; Aitkenhead v. Blades^ 5 Taunt. 198. Nor 
can the plaintiff in such case recover under a replication containing a 
general traverse of the plea ; Lambert v. Hodgson^ 1 Bitig. 317. 

When the defendant lets judgment go by default on the new 
assignment, but leaves the plea of Not guilty to the declaration o^l 
the record without withdrawing it as to the matters newly assigned, 
the plaintiff must prove the trespass newly assigned ; Broadhent v. 
ShatVy 2 B. Ad. 940 ; for they are in fact included in the declara- 
tion, and are therefore still denied by the plea; and if withdrawn 
as to all matters newly assigned, yet if it remains on the reeled as to 
the declaration, the plaintiff' must be prepared to prove the trespass ; 
Bourne v. Alcock^ 4 Q. B. G21. 


ACTION FOR MESNE PROFITS. 

In an action of trespass for mesne profits, the plaintiff may, by 
proper pleas, be called upon to prove — 1, his title ; 2, his re-entry ; 
3, the defendant’s liability by reason of possession; and 4, the 
amount of damages. 

Evidence of title.'] Under a denial of title the judgment in eject- 
ment is proof of title for the plaintiff, against all who are parties or 
privies to the judgment, and whether the judgment in ejectment 
be upon verdict or by default ; Aslin v. Parkin^ 2 Burr. 665 ; Doe 
V. Jiniiteomhj 8 Bing. 46; Wilkinson v. Kirby ^ 16 C. B. 430. But 
it is only evidence of title from the time when the plaintiff claimed 
to be entitled in the writ in ejectment ; and therefore if the plaintiff 
seeks to recover mesne profits anterior to that time, it will be neces- 
sary for him to give further evidence of his title ; B. N. P. 87 ; 
Aeiiny. Parkin^ 2 Burr. 668 ; Barnett v. Guildford^ 11 Bx. 19; and 
it is in no case conclusive as evidence on an issue joined on the title 
to the close. To be conclusive it must be replied ; Doe v. Huddart^ 
2 C., M. ^ R. 316 ; Matthew v. Osborne^ 13 C. B. 919. In Doe y. 
Wright j 10 Ad. E. 763, the recove^ was accordingly replied as 
an estoppel to a traverse of the plaintiff’s title ; see also Doe y. 
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Wellsman^ 2 JEx. 368, 375 ; Freeman v, Cooke^ 2 Fx. 667 ; Wilkin^ 
son V, Kirby y supra. As to proof of the judgment, see antCy p, 55 
et seq, A county court order under 19 & 20 Viet, c, 108, ss. 50-1, 
for giving up possession of premises, made against a person holding 
under the tenant, and complied with by him, is not conclusive evidence 
of title in a subsequent action against siicli person for mesne profits ; 
Campbell v. Loader y 34 £. J. {Ex,') 50. 

Before the C. L. Pro. Act, 1852, it was held that a judgmexit in 
ejectment on the several demises of two or more persons was evidence 
of title for them in a Joint action of trespass brought by them ; for 
they may be tenants in common ; Chamier v. ClingOy 5 M, ^ S, 64. 
The Judgment will not be evidence against a stranger ; and therefore 
a judgment in ejectment against a wife cannot be given in evidence 
against her husband; Denn v. WhitSy 7 T, E, 112. But it is evi- 
dence against a person who comes into possession after the judgment 
under the defendant in ejectment ; T>oe v. Whitcomb y 8 Eing. 46 ; 
though not agalpst a person merely shown to be in possession, with- 
out farther proof of privity to the judgment ; Eoe v. Harvey y lb. 
239 ; and it cannot be shown by parol that the defendant came in 
under the defendant in the former action, where it appears he came 
in under a written agreement; Ib,; Doe v. Harlow y 12 Ad, ^ 
E, 40. In a case before the C. L. Pro. Act, 1852, where after judg- 
ment l^default against the casual ejector, an action for the mesne 
profits was brought against the landlord who had been in the receipt 
of the rents and profits from the day of the demise, Lord Ellen- 
bqrough ruled that the judgment was not evidence against him 
without notice of the ejectment ; but that a subsequent promise by 
him to pay the rent and costs amounted to an admission that he was 
a trespasser, and that the plaintiff was entitled to the possession ; 
Hunter v. BrittSy 3 Camp, 455. By the C. L. Pro. Act, 1852, every 
tenant served is bound to give notice to his landlord of the writ of 
ejectment. 

Evidence of plaintiff^ s re-entry,"] The plaintiff should be prepared 
to show entry into the premises ^before bringing the action, and this 
may be proved by showing an actual entry, or by producing an 
examined copy of the writ of possession and of the sheriff’s return. 
It is however very questionable whether the judgment in ejectment 
is not, per sey sufficient proof of such a possession as to maintain this 
action as from the date of recovery, or the day named in the writ, 
without further proof of entry ; see Wilkinson v. Kirby y 15 C, B,, 
430. The entry has relation to the first accruer of the title, so aS to 
entitle the plaintiff to mesne profits from that time; Barnett v. 
Quildfordy 1 1 Ex, 19 ; Litchfield v. Beady y 5 Ex, 939 ; B, N, P, 
87-8. 


The defendant's possession,] The possession, and length of time 
during which the defendant has been in such possession, is in issue 
on Not guiltv. The duration of possession must it seems be proved, 
where the defendant lets judgment go by default ; Ive v, Scotty 9 
Dowl, P. C, 993. The action has been said to lie only against the 
person who is actually in possession and trespassing, and therefore 
not to lie against a lessee whose under-tenant holds over after the 
expiration of the lessee’s interest ; Burne v. Bichardsony 4 Taunt, 
720. But this doctrine must be qualified ; for, where the defendant 
in^ejeotment, E., had previously demised to A., who underlet to B., 
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and B. wrongfully held over, paying rent to A., who accepted it 
under hie title from K., it was held that all three might be joined in 
trespass for the mesne profits ; Doe v, Harlow ^ 12 Ad. ^ 40 ; and 

that the record in ejectment against K. was evidence against A. and 
B. But semb.y it would have been different if the under-tenant had 
held over against the will of his‘ lessor ; Ib. The defendant cannot 
defeat the action by showing that he entered only as agent for, and 
under the licence of, the defendant in ejectment; Girdlestonc v. 
Porter^ Wood/, Landlord ^ T, 511. 

The judgment in ejectment is not evidence of the time during 
which the defendant has been in possession. Before the C. L. Fro. 
Act, 1852, the consent rule admitted possession by the defendant at 
the time of the service of the declaration ; but if the plaintifl:* sought 
damages for an earlier period, he must have given farther evidence 
of the possession; Dodwell v. Gibbsy 2 C, <§* P. 615; Aslin v. Parkin^ 
2 Burr. 668; Doe v. Challisj 17 Q. B. 166. 


The damages. '\ The plaintiff must be prepared to prove the value 
of the mesne profits. The jury are not, in estimating the damages, 
confined to give the mere rent or annual value of the premises, but 
majr give such extra damages as they may think fit, as compen- 
sation for plaintiff’s trouble, &c., Goodtitle v. TombSy 3 ll^s, 121 ; 
Doe Levy v. Poe, 6 C. B. 275, per Cresswell, J. ■ The plaintiff may 
also recover, as damages, the costs of the action of ejectment; but rf 
that action was defended and the costs taxed, he cannot recover more 
than such taxed costs ; Doe v. Fillitery 13 M. ^ W. 47. If judg- 
ment went by default, plaintiff may recover his actual reasonable 
costs in the action for mesne profits, for there is no taxation of costs, 
there being no defendant who has appeared ; Doe v. Huddarty 2 0., 
M. It. 316 ; and semhley the jury are not confined to costs as 
between party and party ; Ib. But the costs must be laid as special 
damage and proved on the trial. The plaintiff may also recover, by 
way of damages, the costs incurred by him in a Court of error in 
reversing the judgment in ejectment erroneously obtained by the 
defendant; Nowell v. Itoakcy 7 B. ^ C. 404. And the plaintiff is 
not restricted to the time stated in the writ as the time from whence 
he claimed to be entitled to possession, but may also recover the 
profits which accrued previously, if he had title to the premises at 
the time, and the defendant was in possession; Bull. N. P. 87. 
The jury, however, are to give damages only for the time the de- 
fendant is proved to have been in possession, and since the plaintiff’s 
title accrued ; Stanynought v. Cosinsy BarneSy 456 ; Girdlestonc v. 
Portery Woodf. Landlord ^ T. 419. Ground-rent and other out- 
goings, which plaintiff himself must have paid if in possession, should 
be deducted by the jury from the damages; Doe v. HarCy 2 C. M. 
145. 

Other special damage may be recovered if laid in the declaration ; 
as, deterioration of the premises by waste or mismanagement of the 
defendant, &c. ; see JForms in Cole on Ejectment, 830; Dunn v. 
Largcy 3 Doug. 335. 


Defence. 

The defendant may plead any pleas except those which he is estopped 
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from pleading by the Judgment in Ejectment ; Wilkinson v, Kirhy^ 
15 C, 430. Thus he cannot deny the plaintiff’s title during the 
period covered by the judgment ; but he can plead not possessed,” 
as to any period antecedent to it, and, if no estoppel is replied, he 
may under that plea try to disprove the title altogether ; see further, 
Cole on Ejectment, uhi suprd. Under Not guilty, the defendant cannot 
give in evidence that the plaintiff accepted the rent of the premises 
for the time in dispute, and agreed to waive the costs of the eject- 
ment ; for this admits a trespass ; JDoe v. Beef 4 Taunt. 459. 

Statute of Limitations.^ Unless defendant pleads the statute, pro- 
fits for a longer period may be recovered ; B. N. P. 88. 


Becovery of the mesne profits in ejectment hy landlords. 

• 

By the C. L. Pro. Act, 1852, s, 214, “ Wherever it shall appear on 
the trial of any ejectment at the suit of a landlord against a tenant, 
that such tenant or his attorneyAath been served with due notice of 
trial, the judge before whom such cause shall come on to be tried 
shall, whether the defendant shall appear upon such trial or not, 
permit jjhe claimant on the trial, after proof of his right to recover 
possession of the whole or of any part of the premises mentioned in 
the writ in ejectment, to go into evidence of the mesne profits thereof 
which shall or might have accrued from the day of tho expiration or 
determination of the tenant's interest in the same down to the time 
of the verdict given in the cause, or to some preceding day to be 
specially mentioned therein ; and the jury on the trial finding for the 
claimant shall in such case give their verdict upon the whole matter, 
both as to the recovery of the whole or any part of the premises, and 
also as to the amount of the damages to bo paid for such mesne 
l)rofits ; and in such case the landlord shall have judgment within 
the time hereinbefore provided [see s. 185], not only for the recovery 
of possession and costs, but also for the mesne profits found by the 
jury. Provided always, that nothing hereinbefore contained shall be 
construed to bar any such landlord from bringing any action for the 
mesne profits whicn shall accrue from the verdict, or the day so 
specified therein, down to the day of the delivery of possession of the 
premises recovered in the ejectment.” 

It is unnecessary to state either in the writ or issue, that plaintiff 
intends to proceed on this statute, in order to recover mesne profits 
under it ; Smith v. Teitf 9 Bx. 307. 


ACTION FOR CONVERSION OF GOODS. 

The action for converting the plaintiff’s goods to the defendant’s 
use, or wrongfully depriving him of the use and possession of them, 
is equivalent to the old action of trover (by which name it is still 
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often, but very inaccurately, called). The form of declaration is 
altered by omitting the fictitious averments. 

The evidence in an action for conversion will depend upon the issue 
joined* The facts which constitute a complete^ title for the plaintiff 
in this action, and which must be proyed if denied by the pleadings, 
are, 1 , a general or special property in the goods ; or, as against a 
wrong-doer, a mere possession of them ; 2, an actual or constriy3tivo 
possession or right of possession ; and, 3, a wrongful conversion by 
the defendant. In addition to this the plaintiff must prove, 4, the 
value or damages. 

Evidence of general property The plea of no property in the 
plaintiff, means no property as against the defendant; Nicolls v. 
Bastardy 2 G, M. <§* jK. 659. When the property in the goods is 
put in issue, the evidence for the plaintiff will depend upon the 
nature of his particular title. Where there is both a general and a 
special owner, but the general owner has not transferred his right to 
tne possession, he may still maintain this action ; thus, where he has 
delivered the goods to a carrier or c^er bailee and so parted with 
the actual possession, he may still maintain trover for a conversioil 
by a stranger ; for the owner retains the possession in law, as against 
a wrong- doer, and the carrier or other bailee is only his •rvant; 
Gordon v. Harper y 7 2’ jK, 12; 2 Saund. 47 5, (n); JVtcolls v. 
Bastardy 2 (7., M. ^ B. 659. Plaintiffs sold porter in casks to A., 
and the casks, when empty', were to be returned or kept at invoice 
price, at the plaintiffs’ option : Held, that, when empty, the plain- 
tiffs had such a property and right of possession as to support trover 
against the sheriff who seized under a jfi. fa. against A. ; Manders v* 
WilliamSy 4 JBx. 339. And if tho bailee of goods for a special purpose 
transfers them to another in contravention of that purpose, the 
general owner may maintain trover against the transferee, though 
he be a bond fide vendee ; unless the goods have been sold in market 
overt ; Wilkinson v. Kingy 2 Camp. 335 ; Boeschman v. Machiny 
2 Stark. 311; but see 2 Saund. 47 S, (n). Where railway waggons 
had been hired from tho plaintiffs for a certain term, it was held that 
the sheriff was not liable to an action for merely selling them under 
a fi.fa.y but that he became liable when it appeared that these wag- 
gons had been used by the persons who bought them, and worn by 
such user; The Lancashire Waggon Company v. Fitzhughy 6 H. ^ N. 
502; 30 L. J.y Ex. 231. 

This action only dies for goods, and cannot be maintained for 
fixtures attached to the freehold; JMtinshall v. Lloydy 2 31. ^ W. 
450. 

Evidence of general ^iroperty — Vesting of the property.'] With 
regard to the time at which the property passes on the sale of goods, 
it has been laid down, that where goods are sold, and nothing is said 
as to the time of delivery or of payment, and everything the seller 
has to do with them is complete, the pi^erty vests in the buyer, so 
as to subject him to the risk of any accident which may happen to 
the goods ; Tarling v. Baxter y % B. ^ C. 360; and the seller is liable 
to deliver them, whenever demanded, upon payment of the price ; 
but the buyer has no right to have possession of the goods till he 
pays the price. If the goods are sola upon credit, and nothing is 
agreed upon as to the time of delivering the goods, the vendee is 
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immediately entitled to the possession, and the right of possession 
and the right of property vest at once in him ; but his right of pos- 
session is not absolute; it is liable to be defeated if he become 
insolvent before he obtains possession; Per Bay ley, J., in Ploxam 
V. Sanders^ ^ 948 ; see posty Stoppage in tranaitUy p. 606. 

Where goods in bulk are sold at so much a ton, and it is part of the 
contract that they shall be weighed, and the concurrence of the 
seller in the act of weighing is necessary, the property is not chanjged 
till after they are weighed; Simmons v. Swifty 6 B. ^ C. 857, The 
intention of the parties must be looked to in every case, and the rule 
as to the ownership of chattels where anything remains to be done by 
the seller, does not apply when the parties have made it sufldciently 
clear whether or not they intend the property to pass at once. 
Where the defendant had purchased from the plaintiff a heap of fire 
clay at so much per ton, the clay to be weighed by the defendant 
after its removal by him from the plaintiff’s premises, at a weighing 
machine belonging to a third person, it was held that the proper^ 
passed on the completion of the bargain; Turley v. Batesy 2 C . 

200 ; 33 Z. P., Bx. 43. If the contract be within the Statute of Frauds, 
and there is no note or memorandum, acceptance, or earnest, the con- 
tract cannot be enforced, and no property passes ; Bloxsome v- 
WilliamSy 3 B, G. 234 ; and see antey pp. 282, 284, 305. In the 
case ofia sale of unascertained goods, until both parties have assented 
to the appropriation of some particular goods to satisfy the contract, 
the property in them does not pass ; Dixon v. Yates y 5 J?. Ad. 
313; see Godts v. MosCy 17 C. B. 229. Plaintiff contracted in writing 
with a farmer for the purchase of the whole of his next crop^ of oil of 
peppermint. After the oil was made, it was bottled and weighed by 
the farmer in bottles supplied by the plaintiff, who had also made 
advances to the farmer oi^ account: Held that trover lay by the 
plaintiff against a subsequent vendee of the oil to whom the farmer, 
had improperly sold it ; Langton v* Iligginsy 4 II, (§’ N. 402 ; Aid-- 
ridge v. Johnsony *1 B. ^ B. 885. The assent of the vendee to the 
appropriation of particular goods may be given by an agent, such as 
a wharfinger or warehouseman, and may be either expressed or im- 
plied ; Per Willes, J., Campbell v. The Mersey Docks and Harbour 
Boardy 14 (7. B,y N. S, 412. The property in goods passes on a sale 
by auction, though they are not to bo delivered till certain duties are 
paid by the seller ; Hinde v. WhitehousCy 7 Bast^ 558 ; and though 
not paid for ; Scott v. Bnglandy 2 Dowl. L, 520. A quantity of 
iron was to be delivered under a contract that certain bills outstand- 
ing against the seller should be taken out of circulation : A part of 
the iron had been delivered, but no bills had been taken out of circu- 
lation, and the seller brought trover for the part delivered : Held 
that, it being only a conditional delivery, and the condition being 
broken, the action might be raaintainea; and per Bayley, J,, if a 
tradesman sells goods to be paid for on delivery, and his servant, by 
mistake, delivers them without receiving the money; he may, after 
demand and refusal to re-deliver or pay, bring trover for his goods 
against the purchaser; Bishop v. ShillitOy 2 B. ^ A. 329 (n); Brandt 
V. Bowlbpy 2 B. Ad. 932. But there may be a contract for the 
sale of goods whereby the property in them passes at once, subject to 
a right in the vendor to retain possession of them until a bill is paid; 
Bx parte MiddletoUj 33 L, J. Bank. 36. So the property which 
passes by the sale may be divested by rescinding the contract. Thus 
where A. sold goods to B., and afterwards, and before the delivery 
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to B., C. became possessed of the goods, and, on being informed of 
the oircumstanoes, declared that he would not deliver them to any 
person whatever, it was held that A., having repaid B., might main- 
tain trover against C. ; the contract between A. and B. being rescinded, 
and A, being remitted to his former right; Pattison v. Robinson^ 
6 JM[, ^ S. 105. Where A. is indebted to C., and B. to A., and it is 
agreed between them that B. shall deliver goods to C. in satisfaction 
or A/s debt, and B. converts them to his own use, C. may maintain 
trover for the goods, though lie never had possession ; for by the 
agreement the right is in him ; P. N. P. 35. 

In general, where goods are ordered to be made, so long as the 
order is not executed, but only in course of execution, no property 
passes to the person for whom they are to be made ; Muchlow y. 
Mangles^ 1 Tannt. 318. In order to pass the property there must in 
such cases be a completion and an acceptance, or at least an approval, 
by the buyer ; Atkinson v. Pell^ S P, C. 277, and ibid. 2S2-3. In 
some cases, however, the property' passes before the order is executed. 
Thus, it has been held that where A. agreed to build a ship for B., 
and it was part of the terms, of the contract that given portions of the 
price should be paid according to the progress of the work, the court 
considered that the payment of those instalments appropriated speci- 
fically to B. the very ship in progress, and vested in him a property 
in that ship. It was, however, part of the facts in this case that the 
builder, by assenting to the registration of the ship by B. as his pro- 
perty, appropriated the ship to B. though not complete ; Woods v. 
Russell, b P. ^ A. 942. A ship-builder contracted with P. to build 
him a ship for a certain sum, to be paid by instalments as the work 
proceeded ; the first instalment when the vessel was rammed, the 
second when she was timbered, &c. An agent for P. was to super- 
intend the building. The vessel was built under such superin- 
tendence, all the materials being approved by the agent before they 
were used. The builder became bankrupt before the ship was com- 
pleted ; afterwards the assignees completed the ship. All the instal- 
ments were paid or tendered. In an action of trover by P. against 
the assignees for the ship, the Court held that, on the first instalment 
being paid, tlie property in the portion then finished became, by 
virtue of the contract, vested in P., subject to the right of the builder 
to retain such portion for the purpose of completing the work and 
earning the rest of the j)rice ; and that eaoh material subsequently 
added became, as it was added, the property of P, as the general 
owner. The judgment of the Court was given with some doubt, and 
the approval of P.’s agent during the building was regarded as an 
acceptance of the ship in each stage of the work ; Clarke v. Spence, 
4 Ad. ^ E. 448. So where the ship-builder gives the plaintift* a bill 
of sale of the ship (while incomplete) as a security for advances made 
from time to time, it was held that the property in the ship vests 
during the progress ; Read v. Fairbanks, 13 C. B. 692 ; 22 L. J. 
(C. P.) 206. In the above case the bill of sale was relied upon as 
evidence of the intention of both parties ; and, generally, it appears 
that these decisions as to ship-building are not exceptions to the 
rule df law, but depend on the intention of the parties as shown by 
the contract, and their acts done under it ; see also Laidler v. 
Burlinson, 2 M. Ijr W. 602 ; Goss v. Quinton, 3 M. ^ O. 825 ; 
Wilkins v. Promhead, 3 M. O. 963. 

Where the buyer selected timber from felled trees, and marked the 
parts purchased, which the seller was to out and deliver, and the 



585 


JEvidence of Property in Goods. 

seller beoame bankrupt before the cutting, it was held that the whole 
passed to bis assignees ; Acraman y. Morrice^ 8 C. B. 449 ; Baker 
V. Gray, 17 C. B. 462. 

By a gift of goods the property does not pass, unless the gift 
be by deed or instrument of gift, or be executed by an actual 
delivery of the thing given to the donee ; Irons v. Smallpiece, 2 B. 
4r A. 551 ; even though the thing given was in the possession of the 
donee at the time of the words of donation ; Shower v, Pilck, 4 Ex^ 
478. It is observable that the words in this case rather indicated an 
executory intention to give, than an executed gift. But if A. in 
London gives J. S. his goods at York, and another takes them away 
before J. S. obtains actual possession, J. S. may, it is said, maintain 
trover or trespass for them ; Ab, Trespass, 303 ; Iludson^ v. 

Hudson, LatcK 214 ; 2 Saund, 47 a (n). If A. in his lifetime 
gives to B. a security (as a railway debenture) for B.^s use and 
beneht, who takes possession of it, A.’s executors cannot sue for 
recovery of the deed ; for the property in the paper passed, though 
such a gift was ine^ectual at law for transferring any legal interest 
in the security as such; Barton v. Gainer, 3 H 4r 387. A 
grant of goods which are not in existence, or which do not belong to 
the grantor at the time of executing the deed of grant, is void, until 
the grantor ratihes the grant by some act done by him with that 
view after he has acquired the property therein ; Lunn v. Thornton, 
1 C. B, 379. And if a licence is given to take possession of such 
after-acquired goods, the property passes on possession being so taken, 
but not before ; Hope v. Hayley, d E, ^ B, 830. And the property, 
when so taken, is not subject to the execution creditor of the as- 
signor ; Chidell v. Galsworthy, 6 Cl B. (iVl /S.) 471. But in equity, 
a contract which engages to transfer property of which the vendor or 
mortgagor is not possessed at the time, will transfer the beneficial 
interest to the mortgagee or purchaser immediately on the property 
being assigned; Holroyd v. Marshall, 10 H L, Cas, 191. 

By a fraudulent or illegal sale or transfer of goods no property 
passes ; Wilkinson v. King, 2 Camp, 335. So a sale of live 
pheasants passed no property while the 58 Geo. 3, c. 75, prohibiting 
the sale, was in force ; Helps v. Glenister, 8 B, C, 553. So 
where*a person obtains goods upon false pretences, under colour of a 
purchase, the property irf not changed; Noble v. Adams, 7 Taunt. 
59 ; Irving v. Motly, 7 Bing. 543. A sale of goods efi:ected by the 
fraud of the buyer is not so absolutely void, but that the seller may 
elect to treat it as a contract* If he does not treat the sale as void 
before the buyer has resold the goods to an innocent vendee, the 
property will pass to the last vendee ; White v. Garden, 10 C, B. 
919 ; Higgons v. Burton, 26 L. J. {Ex.) 342. But to give such 
rights to a bond Jide pawnee or purchaser from one who has obtained 
goods by fraud, it is necessary that the relation of vendor and vendee 
should have subsisted between him and the original seller. In 
Kingsford v. Merry, 1 H. ^ N. 503, 26 L. J. {Ex.\ 83, in Error, 
the piaintifis (vendors) had sold by a broker goous at a wharf 
to A., who sold over to B. A third person, X., obtained from B. the 
broker’s delivery order, addressed to the piaintifis, on pretence of 
using it only to inspect the goods at the wharf for another purchaser, 
and he, X., thereupon produced the delivery order to the plaintiffs, 
and by falsely representing himself to be a sub-purchaser from B., 
obtained a warrant to the wharfinger to deliver to himself, X., who 
thereupon got the goods transferred to the name of the defendant as 
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a seonrity for money hond fide lent by defendant to X. in ignorance 
of the circumstances or of any fraud being committed ; and it was 
held thfity as there never was any contract as between the plaintiffs 
and X., it was a mere case of fraud by a stranger, who coxild convey 
no title to the defendant by a possession so obtained. In JBLardman 
V. Booths \ H. ^ C. 803 ; *32 X. J. 105, the plaintiffs called 

at the premises of the ff rm of Q. & Co. E. G. , a clerk on the praises, 
and son to the only member of the firm, bought goods from the plain- 
tiffs in the name of G. & Co., although he had no authority to act on 
behalf of that ffrm. Invoices for these goods were made out in the 
name of E. G. & Co., the plaintiffs fufly believing that they were 
dealing with G. & Co. E. G. pledged the goods to the defendant a few 
days after they were delivered, and immediately afterwards became 
bankrupt. It was held that the plaintiffs were entitled to recover, 
as there had never been a contract of sale to E. G. See also the 
observations of the Court in Jliggons v. Burton^ suprh. 

By the common law an agent entrusted with goods cannot convey 
to a stranger a better right than he himself possesses ; but in some 
oases facto^js and like agents can now make valid contracts binding 
their principals, although against their instructions. The acts which 
give this validity to the sales or pledges of factors, &o., are 4 Geo. 4, 
o. 83 ; 6 Geo. 4, c. 94 ; and 5 & 6 Viet. c. 39. Under these acts 
factors entrusted with goods or the documents of title to goods, such 
as bills of lading, &o., can make valid contracts of sale or of pledge 
in the usual course of business, provided the persons dealing with 
them be acting bond fide and had no notice that the factor or agent 
had no authority so to dispose of the goods. Certificates of railway 
stock are not goods’^ within the meaning of 5 & 6 Viet. o. 39; 
Freeman v. Appleyard^ 32 i. J. {ExJ) 175. The acts are for the 
security of vendees or pawnees dealing with commercial agents, and 
do not apply to wharfingers, or agents for sale of articles such as 
household furniture, &o. ; Monh v. Whittenhuryy 2 B. ^ Ad, 484 ; 
Wood V. Roweliffey 6 HarCy 191. In Lamb v. Attenborough^ 1 B. 

S. 831 ; 31 X. J. JQ. J7.)4l, B., clerk to the plaintiff, a wine 
merchant, had authority to sign delivery orders in his master^s 
name and receive dock- warrants in his own, which dock- war- 
rants he was authorised to pledge for the purposes of his master’s 
business. He obtained five of these warrants and pledged them 
with the defendant, a pawnbroker. In an action of trover, the 
Court decided in favour of the plaintiff. But in Hayman v. 
FletoheVy 13 C. X., N. S, 519 ; 32 X. X (7. P. J32, where the 
plaintiff deposited pictures for sale on commission with J., who was 
agent to insurance offices, and whose ordinary business was not to sell 
goods on commission, it was held that trover could not be brought 
against the defendant, to whom these pictures had been fraudulently 
pledged, the Court saying, that all that the former eases had decided 
was that the term agent did not include a mere servant or care-taker, 
but that it appUed to persons whose employment corresponded to that 
of some known kind of commercial agent. Therefore, in Baines v. 
Swainson^ 4 X. & 270; 32 X. B.) 281, where E., a fac- 

tor and commission agent, obtained goods from the plaintiffs 
by means of a false statement, that he had obtained an order 
for .them from them, it was held that the plaintiffs could not 
maintain trover against a bond fide purchaser of these goods. The 
statutes do not protect the agent from liability to his principal for 
excess of authority. 
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If goods stolen are pawned^ the owner may maintain trover against 
the pawnbroker; Packer v. OtUteSy 2 Camp. 336 (n). And by 
stat. 1 Jao. c. 21, s. 6, the sale of any goods wrongfully taken to 
any pawnbroker in London, or within two miles thereof, shall not 
alter the property ; and see 39 & 40 Geo. 3, o. 99. If stolen goods 
are sold in market overt, the property is divested out of the owner ; 
Ilorwoody. Smith, 2 2\ JR. 750; unless the thief shall have been 
convicted. Where a man purchases stolen goods not in market overt, 
and, after notice of their having been stolen, sells them in market 
overt, the owner may maintain trover against the first buyer. Peer 
|L Humphrey, 2 Ad. ^ E. 495. Althoug^h trover will not lie against 
tne thief or his accomplice until conviction ; yet it will lie against 
an innocent party who has taken or bought them (not in market 
overt), without showing such conviction ; White v. Spettigue, 13 
M. ^ W. 603 ; see Scattergood v. Sylvester, 15 Q. B. 506; Lee v. 
Bayes, 18 C. B. 599. In trover for stolen property, it does not seem 
to be necessary for the plaintifi:" to show the mode in which it was 
lost or stolen ; Down v. Hailing, 4 B. C. 334. A sale by public 
auction at a horse repository out of the city of London is not a sale 
in market overt; Lee v. Bayes, 18 C. 599. As to what is a 
market overt, see 2 Steph. Black. Com. 123-4. It is necessary that 
the goods should be openly exposed for sale in the market during the 
whole of the time that the bargain is made. C. had two shops in 
different parts of the City of London. He bought by sample in one 
shop a quantity of stolen opium, which was delivered to him at the 
other shop. It was held that he had acquired no title to the opium, 
the Court expressing a doubt as to whether C.’s shop could be con- 
sidered market overt for the purchase of opium by him ; Crane v. 
The London Dock Company, 33 L. J. (Q. B.) 224. 

At common law the goods of an execution debtor are bound by the 
writ of execution from the time of its teste. But by 29 C. 2, c. 3, s. 16, 
the goods are only bound from the time of the delivery of the writ 
to the sheriff, &o. A delivery of the writ to the sheriff’s deputy in 
London is a delivery to the sheriff ; Harris v. Lloyd, 5 M. 4* W. 
436. As far as relates to the debtor himself and to all others but 
purchasers for a valuable oonsideratiop, writs of execution bind the 
party’s goods from the time of their teste. The binding, both in the 
case of the crown and of a common person, relates only to the debtor 
himself and his acts, so as to vacate any intermediate assignment 
made W him otherwise than in market overt ; Giles v. Grover, 1 
Cl. 4* 74, per Patteson, J. ; Woodland v. Fuller, 11 Ad. ^ E. 867. 

But the property in the goods is not altered by the writ until execu- 
tion and sale by the sheriff ; Lucas v. Nocketls, 10 Bing. 182. Not 
is the property altered even by actual sale under the writ, so long as 
anything remains to be done to distinguish the goods sold, as hy 
separation and weighing on a sale per ton ; Ward v. Dalton, 7 C. 
B. 643* The law admits of inquiry into the fraction of a day, 
whether the writ of execution was delivered to the sheriff or not 
before the completion of the conveyance or purchase. By the 19 & 
20 Viet- c. 97, s. 1, ** No writ oi fieri facias, or other writ of execution, 
and no writ, of attachment against the goods of a debtor, shall pre- 
judice the title to such goods acquired by an v person bond fide and for 
a valuable consideration before the actual seizure or attachment 
thereof by virtue of such writ ; provided such person had not, at the 
time when he acquired such title, notice that such writ, or any other 
writ by virtue of which the goods of such owner might be seized or 
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attached^ had been delivered to and remained unexecuted in, the 
hands of the sherifT, under-sheriff, or coroner.” 

A recovery in tiover vests the property in the chattel in the 
defendant as against the plaintiff; Cooper v. Shepherd^ 3 C. B. 
266. And it seems that tne property is so vested by relation from 
the time of the conversion ; Buckland v. Johnsony 15 C. B. 145. 
So judgment for the plaintiff in replevih in the detinet for damages 
vests the property of the goods in the defendant ; Moore v. WattSy 
1 Ld. Baym. 614. See Holmes v. Wilsony 10 Ad. JB. 503, 
511 {n). 

An executor or administrator has the property of the goods of th^ 
testator or intestate vested in him before actual possession; Com. 
Big. Administration {B. 10) ; and, though administration be not 
granted for a long time, yet, when it is granted, it vests the property 
in the administrator by relation from the time of the death of the 
intestate ; Ihid. 2 Boll. Ah. 654, 1. 15, 25 ; B. v. Horsley y 8 JEasty 
410 ; and see the cases cited, pasty Ejectment — hy Executors, ^c. 
Between the death and grant of administration the personal property 
now vests in the Judge of the Court of Probate in the same manner 
as it used to do in the Ordinary. 21 & 22 Viet. c. 95. 

The property in goods does not pass by an award ; Hunter v. BlcCy 
15 Easty 100. It only gives a right of action or attachment (as the 
case may be) for non-performance of it. Trover lies for a lost bank- 
note which the defendant has converted, though part of the proceeds 
have been paid by him to the plaintiff ; nor does the acceptance of 
such part waive the tort; Burn v. MorriSy 2 (7. M. 579. 

Evidence of special property.’] It is sufficient for the plaintiff to 
prove that he has a special property in the goods converted as against 
the defendant. Thus a bailee {Nicolls v. Bastard, 2 C'., M. B. 
659) ; a sheriff who has taken goods in execution {B. N. B. 33) ; 
the agister of cattle {Br. Ah. Tresp. 67) ; the lord who seizes an 
estray or wreck before the year and day expired (B. N. P. 33) ; may 
all maintain this action. So if a house be blown down, and a stranger 
takes away the timber, the lessee for life may bring trover, for he 
has a special property to make use of the same in rebuilding ; Ihid. 
But where a lord, entitled to dve heriots, marked seven and after- 
wards demanded them, trover was held not to lie upon such general 
demand and refusal, for the lord ought to demand only the five chosen 
by him ; Ahington v. Lipscomh, 1 Q. B. 776, In some cases a person 
who has only a special property may maintain trover, although he has 
never had actual possession ; thus a factor to whom goods have been 
consigned, but by whom they have never been received, may bring 
trover for them ; per Eyre, C. J., Fowler v. Down, 1 B. P. 47. 
The consignee of goods, consigned as a mere security to meet bills 
accepted by him for the consignor, may bring trover, ^though no bill 
of lading has been executed ; Evans v. Nichol, 3 M. <$* G. 614. 
And. where the consignor of goods, hearing that the consignee had 
stopped payment, indorsed the bill of lading to the plaintiff without 
consideration, directing him to take possession of the goods, and the 
plaintiff demanded the goods from the defendants (wharfingers), who 
refused to deliver them, it was held that the plaintiff had such a 
special property as entitled him to maintain trover ; Morison y. 
Gray, 2 260 ; Sargent v. Morris, 3 B. 4* 277. Special 

property may be sufficient to support an action even against the 
owner of the goods ; thus, where a person entitled to the temporary 
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possession of a obattel, delivers it to the general owner for a special 
purpose, he may, after that purpose is satisfied and on the refusal of 
the general owner to return it, maintain trover against him for it ; 
Roberts v. Wyatt^ 2 Taunt. 268. But it has been held that a 
landlord, who distrains and impounds goods, has not such a special 
property as will enable him to maintain troyer ; for he has only a 
pledge, with a power to sell by statute ; Moneux v. Qoreham^ Sehv. 
N. P. 1303 ; and the goods when impounded are not in the possession 
of the landlord, but in the custody of the law between the parties ; 
R. v. Cotton^ Parker^ 121. The proper remedy is by action for pound 
breach ; Turner v. Pord^ 15 M. <5* W. 212. 

Evidence of property — what sufficient against a wrong- doer. 
Where the action is brought against a mere wrong* doer, it will be 
sufficient for the plaintiff to show that he was in possession of the 
property; Jeffries v. Great Western Railway Co., 5 E. R. 802 ; 
26 E. j. (Q. R.) 107. Thus, where a chimney-sweeper’s boy found 
a jewel, and took it to a jeweller, who refused to return it, it was held 
that the finder had such a property as would enable him to keep it 
against all but the rightful owner, and that he might maintain trover ; 
Armory v. Eelamirie, 1 Stra. 505. So the finder of goods, though 
picked up by him in the house of a third person ; Rridgcs y. liawkes- 
worthy 21 L. J. (Q. R.) 16. So where the plaintiff bought a stranded 
vessel, wh^h was not conveyed to him <according to the provisions of 
the Registry Acts, and took possession of her, and part of the wreck, 
drifting upon the defendant’s premises, was seized by him, it was 
held that plaintiff had a sufficient property to maintain this action ; 
Sutton y. Ruck^ 2 Taunt. 302. In Ruckley v. Gi-ossy 3 R. cj- S. 
666 ; 32 L. J. {Q, R.) 129, a fire had broken out in a warehouse con- 
taining tallow belonging to different persons, which was melted, and 
flowed into the Thames. The plaintifif collected a quantity of this 
tallow, which was taken from him by a constable, and sold by order 
of the Commissioners of Police to the defendants before the twelve 
mouths limited by statute had expired. It was held that the plaintiff 
had no property entitling him to maintain trover against the defendant. 
Where the owner of furniture lent it to the plaintiff under a written 
agreement, and the plaintiff placed it in a house occupied by the wife 
of C., a bankrupt, it was held that the plaintiff might recover in trover 
against C.’s assignees, and without producing the agreement ; Rurton 
V. Hughes^ 2 Ring. 173. A licensee by parol to mine has possession 
of the gravel or earth dug up as against a wrongdoer ; Northajn v. 
Rowdeuy 24 X. J. {Ex.) 237. In trover for ore it was proved that 
the plaintiff was in possession of land in which he raised the ore in 
question : Held, that this was primd facie evidence of the plaintiff’s 
right to the ore, although the same witness, on cross-examination, 
proved, that the ore was taken by a person who had a shaft in an 
adjoining close, and was getting the same lode of ore under the 
plaintiff’s land where he had sunk his shaft ; Rowe y. Rrenton^ 8 
R. C. 737. In such an action it is enough to show occupation 
without proving the title of the lessors under whom the plaintiff 
claims ; and it is not any answer that some of the lessors named in 
the lease have not executed it ; for this, if material at all, is only 
evidence in reduction of damages ; Taylor v. Parry y 1 M. ^ Q. 604. 
The owner of a ship, when the cargo is put on board, is primd facie 
owner of the cargo, so as to sue a wrong-doer in trover ; Rrancker v. 
MolyneuXy ^ M. ^ O. 84. In Rourne v. Foshrookey 34 X. J. (C. P.) 
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164, the plaintiff received from her aunt, who was housekeeper to 
F*, and a married woman, living separate from her husband, a 
watch and other articles. The aunt died, and the defendants, the 
executors of F«, took possession of the watch, &c., which had been 
kept by the testator in a drawer on behalf of the plaintiff, who was 
absent from the house of the testator at the time of his death. It 
was held that the plaintiff had a sufficient possessory right to main- 
tain trover against the defendants, though she had perhaps no right 
as against the husband of her aunt. 

JEvidence of right of 2 ^osse 88 ion.'\ The plaintiff must show that he has 
a right to the immediate possession of the goods, in order to recover 
in this action. Thus, the purchaser of goods, not sold on credit, has 
no right of possession until ho pays or tenders the price ; Bloxam v. 
Sanders j 4 i?. C. 941. A quantity of hops was purchased from the 
defendant, the invoice of which contained the words “ on rent.’’ The 
hops remained in the seller’s warehouse, and an acceptance of the buyer 
was afterwards given them at the seller’s request, which he indorsed 
on getting it discounted. During the running of that bill, part of 
the hops were delivered, in pursuance of the buyer’s order, to his 
sub-purchaser, who paid the warehouse rent, ^jro tanto^ charged by the 
seller. Afterwards, and before the bill became due, the original buyer 
became bankrupt, and it was dishonoured at maturity. Held, that 
his assignees could not maintain trover for the hops withput actual 
payment of the price agreed on, the buyer having only the right of 
property without that of possession ; Miles v. Gortony 2 C. §- Af, 504. 
The vendor, having a lien for the price, permitted the vendee to have 
a key of the part of the vendor’s premises on which the goods were 
to remain till payment, the vendor retaining a general control over 
the premises as before ; Held, that this was not such a possession by 
the vendee as to support trover against the vendor for a wrongful 
removal of the goods ; Milgate v. Kehhley 3 31. G. 100^ A. made 
an assignment of goods by deed to secure a debt with a covenant to 
pay it on demand, and in the meantime to remain in possession till 
default. It was held that, before demand of the debt, the assignee 
could not maintain trover ; Bradley v. Copley y 1 C. B. 685. Ia 
White V. 3IorriSy 11 C. B, 1015, it was held, upon the construction 
of a somewhat similar deed, that a right to the immediate possession 
of the goods passed by the assignment. Where the assignor in a 
similar case wrongfully sold the goods, so that he could not deliver 
them on demand, the, assignee was held entitled to recover their value 
in trover even against tlie bond fide purchaser ; Cooper v. Willoniatty 
1 C. B. 672 ; Fenn v. Bittlestony 7 Fx. 152. 

A lessor cannot bring trover against the lessee for an indenture of 
lease containing covenants by the lessor, although the term is expired ; 
Mall V, Bally 3 A/. 4r O. 242 ; and it is doubtful whether he could do 
so even if it had contained no such covenants. The freeholder is 
entitled to possession of the title-deeds. Thus, where A. mortgaged 
to the plaintiff a freehold estate, and the deed purported to convey 

all deeds,” &c., and A. afterwards deposited the original deeds 
with a banker as a security : held, that the plaintiff might recover 
them from the banker in detinue ; Newton v. Becky 27 L. J. (-Kr.) 
272; Z H. ^ N 220. Where a father gave to his son, an infant 
aged sixteen, a watch and certain books and wearing-apparel, it was 
ruled that the right of possession was in the son, and that the father 
could not maintain trover for them, though perhaps it might have 
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been otherwise in the case of a child of tender age ; Hunter v. West^ 
brook, 2 a ^ r. 578. 

The reversioner, or person entitled to the ^eehold of lands on 
lease, may bring trover for fixtures after severance from the demise. 
Thus, where a certain mill machinery, together with a mill, had been 
demised for a term to a tenant, wno, without permission from his 
landlord, severed the machinery from the mill, and it was afterwards 
sold by the sheriff under o,Ji. fa., it was held that no property passed 
to the vendee, and that the landlord might bring trover for the 
machinery even during the continuance of the term ; Farrant v. 
Thompson, 6 B. 8r A, 826. So where lands are leased for years, and 
a tree is out down by a stranger during the term, the landlord may 
maintain trover for it ; for, when it is severed, the special property 
of the lessee is determined ; Berry v. Heard, Cro, Car. 242. But 
trover cannot be maintained by a tenant in tail, expectant on the 
determination of an estate for life without impeachment of waste, for 
timber which grew upon and was severed from the estate ; for the 
tenant for life has a right to the trees the moment they are cut down ; 
Pyne v. Dor, 1 T. R. 55 ; and see Williams v. Williams, 12 Fast, 
209 ; Channon v. Fateh, 5 B. ^ C. 897. A ladder fixed to the 
ground and to a beam above, and which was the only means of access 
to a room above ; a crank nailed at top and bottom to keep it in its 
place, but not let into the wall ; and a bench nailed to the wall, were 
all held not to be goods and chattels for which trover would lie after 
the expiration of the term ; Wilde v. Waters, 16 C. B. 637. Where 
the lessee of an unfinished house was restrained from removing looks, 
keys, bars, bolts, chimney-pieces, slabs, and other fixtures and 
articles in the nature of fixtures, fixed or fastened during tl^ term, 
and the premises were afterwards finished and fitted up as a tavern, 
and an ornamental marble chimney-piece was jDut up by him, it was 
held, that he was not restrained from removing the trade fittings, or 
even tenant’s fixtures, or the marble chimney-piece, at the end of the 
term ; for the covenant might be construed to apply only to landlord’s 
fixtures, and introduced ex majori cauteld ; Bisho^i v. FUiot, 11 Ex. 
Ill; 24 L. J. 229, in Error. 

Evidence conversion — actual or direct conversion.'] The gist of 
the action for conversion is the wrongful conversion of the plaintiffs 
goods by the defendant. A conversion, however, does not, ex vi 
termini, imply a transfer of property to the defendant, but rather a 
deprivation of property to the plaintiff ; Key worth v. Hill, ZB. ^ A. 
687. A conversion may be proved either by evidence of a direct act 
of conversion, or by showing a demand of the goods by the plaintiff 
and a refusal by the defendant to deliver them, which is evidence 
of one. 

An unlawful taking of goods out of the possession of the owner is 
itself a conversion, and not mere evidence of it (-B. N. F. 44, 2 
Saund. 47^ (n.) ; Grainger v. Hill, 4 N. C. 212 ; Fowell v. Hoyland, 
6 Ex. 67) ; provided the taking or detention be with intent to con- 
vert them to the use of the taker, or of some other person, or has the 
effect of destroying or altering their quality or nature ; for if there 
be a trespass committed which does not interfere with the owner’s 
general dominion over the property, this is no conversion. Theire- 
fore, where a ferryman, refusing to take a passenger’s horses, removed 
them from the boat and put them at large ashore, this was held not 
to be in itself a conversion ; Fouldes y. Willoughby, ^ M. ^ W. 640 . 
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See per Martin, B., in Crouch v. Great Northern JRailway Company ^ 
11 Ex. 742 ; Ileald v* Carey ^ 11 C. B. 977. A bankrupt may main- 
tain trover against his assignees in order to try the validity of the 
bankruptcy without proving a demand and refusal ; for the taking 
of the goods by the assignees is a sufficient conversion, and the 
plaintiff must be deemed to have delivered them on compulsion ; 
Summersett v. Jarvis^ Z B. ^ B. 2. So the using a thing without 
the licence of the owner may be a conversion ; Mulgrave v. Ogden^ 
Cro. Eliz. 219 ; Key worth v. Ilillj Z B. 8^ A. 687. Thus the wear- 
ing of a pearl was held a conversion; Lord Petre v. Heneage^ 12 
Mod. 619. And where a person finds a thing and misuses it, it is a 
conversion ; Mulgrave v. Ogden ^ supra. And where a person, coming 
to the possession of land, found there a block of stone belonging to 
another, and removed it, not to an adjacent place, but to a distance, 
it was ruled to be a conversion ; Forsdick v. Collins^ 1 Stark. 173; 
but see Houghton v. Butler ^ 4 J. B. 364. So drawing part of the 
wine out of a vessel, and filling it up with water, is a conversion of 
all the liquor; liichardson v. Atkinson^ 1 Sira. 576. But it has 
been said by Patteson and Coleridge, JJ., that the conversion of part 
is not the conversion of the whole ^ if the remainder continues in a fit 
state to be delivered up, and the party offers to deliver it up ; Phil- 
pott V. Kelley^ 3 Ad, ^ E, 106. A second distress for rent, for 
which the landlord has already distrained, is a conversion, if the first 
was abandoned voluntarily, or might have been sufficient to satisfy 
the rent but for tlie landlord’s default in not taking enough ; Dawson 
v.‘ Cropp^ 1 C, B, 961. 

A person in the lawful possession of goods may be guilty of a con- 
version of them, by dealing with them contrary to the orders of the 
owner. Thus where the owner of goods on board a vessel directed 
the captain not to land them on a wharf against which the vessel 
was moored, whicli he promised not to do, but afterwards delivered 
them to the wliarfinger for the owner’s use under an idea that the 
wharfinger had a lien thereon for the wharfage fees, this was held a 
conversion ; Syeds v, Ilay^ 4 T. B, 260. 

In order to constitute an actual conversion, it is not necessary that 
the party should deal with the goods as his own. It is enough if it 
be a dealing, for a third person adversely to the true pwner ; thus 
where a bankrupt, being indebted to G., delivered goods to G.’s 
servant, who gave a receipt for them in G.’s name and sold them for 
his use, it was held that this sale was a conversion by the servant ; 
Perkins v. Smithy 1 Wils, 328. So the mis-delivery of goods by a 
wharfinger ; Devereux v. Barclay^ 2 B. Ijr A. 102; or by a carrier ; 
Foul V. Harbottle^ Peake Ca. 49 ; Stephenson Vt Hart^ 4 Bing. 483, 
is a conversion ; thougl^ it is otherwise where he loses them by acci- 
dent ; Boss V. Johnson^ 6 Burr. 2825 ; Kirkman v. Hargrea'ses^ 1 
Selw. N. P. 425. Proof that the carrier asserted he had delivered 
the goods to the consignee, and that the assertion is false, is not alone 
evidence of a conversion ; Attersol v. Briantj 1 Camp. 409. But if 
the plaintiff had also proved a demand and a refusal by the party, 
whether consignor or consignee, entitled to have them, it would then 
have been evidence of a conversion. See further the observations of 
Martin, B., in Crouch v. Great Northern Bailwgy^ 11 Ex. 742. If 
a landlord before the sale of distrained goods has notice from third 
persons, the plaintiffs, to deliver up the overplus to them as being 
the real owners, it is no conversion for him to return the overplus 
and unsold goods to the tenant instead of the plaintiffs; for as to 
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overplus, it should be paid to the sheriff and not to the plaintiffs ; 
and as to the goods, they were rightly replaced where they were 
found ; Evans v. Wright^ 2 II. N. 527, 

Taking the plaintiff^s property by assignment from another, who 
has no right to dispose of it, is a conversion. Therefore where the 
defendant took an assignment of tobacco in the king’s warehouse by 
way of pledge from a broker who had purchased it in his own name 
for his principal (the plaintiff), it was held that he had been guilty 
of a conversion; it being also proved that, when the tobacco was 
demanded from him by the plaintiff, he refused to deliver it ; 
M^Comhie v. Eavies^ 6 Easty 538; Baldwin v. ColCy 6 Mod. 212; 
see also Jackson v. Andersony 4 Taunt. 25. But where goods were 
placed fn the hands of a factor for sale, and he indorsed the bills of 
lading to the defendants, who thereupon accepted a bill for him, and 
he at the same time directed the defendants to sell the goods, and 
reimburse themselves the amount of the bill out of the proceeds, it 
was held that the defendants, having sold the goods, could not be 
sued for them in trover by the original owner ; Stierneld v. Holden y 
4 J5. ^ C. 5. And where the defendant was entrusted by the plaintiff 
with a bill of exchange to get it discounted, and afterwards mis- 
applied the proceeds, it was held that trover vjpuld not lie against 
him ; Ealmer v. Jarmainy 2 M. JV. 282. See Sginonds v. Atkin^ 
Sony 1 H. N. 46. So where a broker, who is authorised to sell 
goods at a certain price, sells them at an inferior price, it is no con- 
version ; Eufrcsney. Hutchinsony 3 Taunt. 117. 

A wrongful sale of goods is a conversion, and no demand is neces- 
sary ; Edwards Y. Hooper y 11 M. ^ W. 363. But a wrongful sale 
by one co-tenant is not a conversion as against the other, unless it be 
in market overt, or under such circumstances as wholly to deprive the 
other co-tenant of the power of retaking the goods ; MayJicw v# 
Herricky 7 C. B. 229. Where A. consigned the goods of B. to the 
defendant, who, without notice of the right of B., sold a part, and 
kept the remainder in his possession, the sale was held to be a con- 
version as against B. ; Featherstonhaugh v. Johnstony 8 Taunt. 237. 
A banker discounted a bill drawn on a customer and accepted, pay- 
able at his bank, after notice tb||; it had been lost by the holder : 
He afterwards debited his custoBmr with the amount of the bill, wrote 
a discharge on it, and delivered it up to the customer as the voucher 
of his account : Held that the banker was guilty of an actual con- 
version, and that a demand was unnecessary ; Lovell v. Martin y 4 
Taunt. 799, If the holder of a bill for a specific purpose gets money 
on it by discount without authority, this is a conversion of the whole, 
though he may have received only part of the money due on it ; and 
the jury may give the whole amount as damages ; Alsager v. Close y 
10 M. ^ W. 676.^ So ^here the drawer of a bill deposited it with a 
creditor, giving him authority to receive the proceeds and apply them 
in a specific way ; and the creditor, after the drawer had committed 
an act of bankruptcy, gave up the bill to the acceptor, and t^k 
another instead, this was held to be a conversion by him as against 
the assignees ; Robson v. Rollsy 1 Mood. 8c Rob. 239. In Johnson y. 
Steary 16 C. B. N. 8. 330; 33 L. J. (C. F.) 130, C.* deposited 
with the defendant the dock-warrant for a quantity of brandy, 
as a security for the payment of the acceptance of C. due the 
29th of January. G. became bankrupt, and the defendant sold the 
brandy on the 28th, and handed over the warrant on the 29th, the 
vendee taking possession of the brandy on the 30th. It was held, 
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that although the sale alone might not have operated as a conversion, 
yet that the delivery of the warrant interfered with the right of 
retaking possession of the goods, and afforded ground for an action of 
trover. In Plf/ot v. Cuhley^ 15 C. J?., N. S; 701 ; 33 L. J. {C. P.) 
134, the defendant made an advance payable at a day certain, upon 
the security of two pictures. The time for payment was by agree- 
ment indefinitely extended, and the defendant afterwards wrote to 
the plaintiff saying, that if the money were not paid he should sell 
the pictures, misstating in his letter the amount of his claim. It was 
held that this inaccurate notice did not end the agreement, and that the 
defendant was liable in trover for selling the pictures ; and see Alsager 
V. Close, 10 M. ^ W. 576. 

Where the defendant took the plaintiff^s boat in order to re.ach his 
own vessel which was on fire, being under the plaintiff's care, and 
the boat was accidentally sunk. Lord Ellenborough was of opinion 
that this was not a conversion ; Drake v. Shorter, 4 Esp. 165. So 
it is no conversion if the master of a ship throws goods into the sea 
to prevent the ship from sinking ; Bh'd v. Astcock, 2 Bulstr. 280. 
Where the defendant has done the act complained of by the licence 
of the plaintiff it is no conversion. Thus, if a person, against whom 
a commission of bankrupt has issued, acquiesces in it so far as to 
take a part in the sale of his own goods by recommending an 
auctioneer to conduct the sale, it is no conversion ; Clarke v. Clarke, 
6 Esp. 61. 

Though the burning or destroying of property by the defendant is 
a conversion if done with intent to destroy or appropriate, it is no 
conversion if the goods be burnt by accident, or even by the mere 
negligence of the bailee, or by the act or negligence of a third person 
not in privity with the bailee. It is otherwise if destroyed while in 
the wrongful possession of the defendant, though not with his privity; 
or if they are damaged while he is exercising a dominion over them 
inconsistent with the rights of the real owner; ELeald^f. Carey, 11 
C. B. 977 ; 21 L. J. (C. P.) 97. It is no conversion for the defendant 
to cut away timber improperly fixed or bedded by the plaintiff in 
the defendant’s close, so as not to bo easily removeable ; Sunmons v. 
Billy stone, 8 Ex, 431. 

Evidence of conversion — demand and refasair^ A demand of the 
goods by the plaintiff, and a refusal to deliver them by the defendant, 
he having the power to deliver them, are evidence of a conversion. 
But being only presumptive evidence of a conversion, it may be re- 
butted by eviaence to the contrary ; 2 Sound. 47 e (n.). A demand 
and refusal are evidence of a prior conversion. Per Cur. in Wilton 
V. Qirdlestone, 6 B. ^ A. 847. A refusal must be proved; mere 
excuses for not delivering the goods will not be sufficient ; Severin 
V. Keppell, 4 Esp. 156 ; Addison v. Bound, 7 C. P. 285. But the 
refusal need not be express ; thus where, in trover by assignees of a 
bankrupt for a landau, it appeared that, after the act of bankruptcy, 
the bankrupt had sold the landau to the defendant, and that a written 
demand of it had been left by the plaintiffs at the defendant’s house ; 
but it did not appear that the latter had expressly refused to deliver 
it up, Bichardson, J., ruled that the demand, and the non-delivery 
in pursuance of the demand, were evidence of a conversion ; Watkins 
V. Woolley, Qow. 69. The fact that the plaintiff’s goods are in the 
defendant’s house from which he has ejected the plaintiff, is not 
necessarily proof of a conversion ; a demand and refusal should be 
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proved ; Thorogood v. Robinson^ 6 Q. B. 769. See Wilde v. Waters^ 
16 (7. B. 637 ; 24 X. X (<7. P.) 193. If the defendant, beinff applied 
to by the holder for a blank acceptance signed by defendant and 
whicn had been left with the defendant’s brother to get the bill 
corrected, replies that he cannot return it because it is burnt 
this answer, coupled with the fact that the defendant is nol called as 
a witness for the defence, is evidence of a possession and destruction 
by him; McKewen v. Catching y 27 X. X (JSx,) 41. 

There are many cases in which a refusal to deliver goods will not 
be evidence of a conversion. In order to render a demand and re- 
fusal evidence of conversion it must appear, that, at the time of the 
demand made, the party had it in his power to deliver up or retain 
the article demanded ; Smith v. Young y 1 Camp. 441. As where 
one B. had hired a chaise of the plaintift* and placed it at livery with 
the defendant, in whose possession it was attached by process out of 
the Sheriff’s court in an action against B., and the plaintiff demanded 
the chaise, which the defendant refused to deliver, alleging that it 
had been attached : Held that this was no evidence of a conversion ; 
the chaise being at the time of the demand in the custody of the law ; 
Verrall v. Robinsony 2 C., Jf. ^ R. 495. In Pillot v. Wilkinsony 
34 X. X {Bx. Ch.) 32, the plaintiff had purchased and received a 
warrant for wine deposited with the defendant, a wharfinger. A few 
weeks afterwards the plaintiff presented his warrant, which was in- 
dorsed generally by H. & Co., and demanded the wine. The ware- 
houseman of the defendant said there was a difficulty, that the goods 
had been stopped by an attachment from the Lord Mayor’s Court. 
The defendant could not be found, but it appeared that he had been 
served a few days previously with notice of attachment on all the 
goods of II. & Co. The same day the plaintiff wrote demanding the 
wine, and threatening immediate proceedings unless an answer was 
given by eleven o’clock next day. The defendant wrote next day in 
reply, asking for time, but before his letter was received the plaintiff 
had issued a writ. It was held, that there was evidence for the jury 
of a conversion. If a person, who finds goods, refuses to deliver them 
to the owner until he proves his right to them, such refusal is no evi- 
dence of conversion; Green v.d!7www, 3 Camp. 215 (w.) ; Ounton v. 
Nm^sey 2 B. ^ B. 449 ; Clark v. Chamherlainy 2 M, W. 78. 
But see Burroughes v. BaynCy 5 XT. 4r N. 296 ; 29 X. X. {Ex.) 185, 
and in the opinion of Parke, B., the proper question to be left to the 
jury is whether the defendant had a bond fide doubt as to the title to 
the goods, and if so whether a reasonable time for clearing up that 
doubt had elapsed. Where goods, the property of the plaintiff, had 
been, by the servants of an insurance company, carried to a ware- 
house of which the defendant, a servant of the company, kept the 
key; and the defendant, on being applied to by the plaintiff, to de- 
liver them up, refused to do so without an order from the company, 
it was held that this refusal was no evidence of a conversion; 
Alexander v. Southey 5 B. ^ A. 247. A dishonoured bill was 
demanded of the defendant, who did not deny the plaintiff’s right to- 
it, but said it was in the hands of his attorney, A. B., and that he 
would get it from him, if the plaintiff would call again. ’ On calling 
again the defendant had not got it back from A. B, : Held that, if the 
defendant did not really mean to withhold the bill, this did not prove 
a conversion ; Towne v. Lewisy 7 C. B. 603. 

But a refusal on the ground of a claim of right by another is evi- 
dence of a conversion ; Caunce v. Spantony 7 M. O. 903 ; and see 
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Wansbroti^A v. Maton^ 4 Ad. <5J* E. 884. So is a refusal to give up to 
the plaintiff his title deeds except on payment of charges for which 
he is not liable ; Davies v. Vernon, 6 Q. E. 443. Where the widow 
and administratrix of an insolvent, being applied to by his assignees 
for papers in his possession at his death, answered that they were in 
the hands of her attorney, it was held, that this was not sufficient evi- 
dence of a conversion ; Canot v. Hughes, 2 N. C. 448. But where 
a person who claimed to have a lien upon goods, delivered them to a 
bailee, and the real owner demanded them of the latter, who refused 
to deliver them without the directions of the bailor, it was held that, 
the bailor not having any lien upon the goods, the refusal by the 
bailee was evidence of a conversion ; and per Lord Tenterden, 
C. J., “A bailee can never be in a better situation than the bailor. 
If the bailor has no title, the bailee can have none, for the bailor can 
give no better title than he has. The right of property may, there- 
fore, be tried in an action against the bailee.’^ Wilson v. Anderton, 
1 B. Ad, 450 ; Lee v, Eohinsoti, 25 L, J, (<7. P.) 249, cited, post, 
p, 597 ; Cheesman v, Exall, 6 Ex, 341. So in trover against a car- 
rier by the bailor of the goods, he may set up the right of the real 
owner, who has claimed and received them from the carrier ; Sheridan 
v. New Quag Co., 4 C, B,, N, S,, G18 ; 28 L, J, 58. A refusal by 
the general agent of a party is not evidence of a conversion by that 
party ; it must bo shown that, in the particular act of refusal, the 
agent acted under the special directions of his principal ; per Gibbs, 
C. J., Bothonier v. Dawson., Holt, N, P, C. 383. lint proof of a 
refusal by the shop servant of a pawnbroker has been held to be evi- 
dence of a conversion by the master ; v. Hart, 2 Salk. 441. 

And wdiere a bailiff wrongfully took the goods of the plaintiff, and 
lodged them on the defendant’s premises, and the defendant’s wife, in 
his absence, refused to deliver them up to the plaintiff, this was held 
evidence of a conversion by the wife, for which trover lay against 
husband and wife jointly ; Catterall v. Kenyon, 3 Q. B, 310, A 
demand to re-deliver a chattel injured by the defendant “ in the same 
plight as when it came to the defendant’s possession,” followed by a 
refusal, is not evidence of a conversion ; Bushworth v. Taylor, 3 
Q. B. 699. 

A demand of the value of the goods has been held a sufHcient 
demand of the goods ; Thompson v. Shirley, 1 Esj}. 31. And service 
of a written demand by leaving it at the house of the defendant, is 
good. Logan v. Houlditch, 1 Esp. 22. Where two independent 
contemporary demands have been made, one verbal and the other in 
writing, proof of either will be sufficient ; Smith v. Young, 1 Camp, 
440. A demand and refusal of “fixtures,” is no evidence of the 
conversion of articles which are not fixtures ; Colegrave v. Dias 
Santos, 2 B, ^ C, 76. 

It seems that assignees of a bankrupt cannot recover in trover goods 
delivered by the bankrupt before his bankruptcy by way of a fraudu- 
lent preference, without proof of a demand and refusal ; Stevenson v. 
Newnham, 13 C, B, 285; Nixon y, Jenkins, 2 H, Bl, 135. 

If the defendant refuses to deliver goods, alleging an insufficient 
ground of refusal, whereupon the plaintiff brings trover, it has been 
questioned whether the defendant can set up at the trial another and 
different ground ; Coles v. Bank of England, 10 Ad. ^ E, 444, 445, 
per Patteson, J. 

Evidence of conversion — by whom,'^ The action mav be brought 
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against any perftn who was* a party to the conversion, although the 
goods were actually converted by another; 2 Saund, 47 wi (»•)• 
Thus, if a party sues out an execution against a bankrupt, and the 
sheriff seizes the goods and sells them, and^ gives the money to the 
creditor, the assignees may bring trover against the sheriff or against 
the party suing out execution,* if he can be proved to be a party to the 
conversion by giving a bond to secure the sheriff, and so making the 
seizure his own act ; Mash v. Eaker^ JB. N‘. P. 41. And the law 
seems to be the same, though A. should not give the bond, if he 
receives the money; /6., 2 Stra. 996; 2 Saund. 47?n (w.) I ^icoll 
V. Glennie^ 1 M. ^ S. 592. So where a bankrupt left some plate 
with his \yife, who delivered it to a servant to sell, and the servant 
delivered it at the door of W/s shop to the defendant, who went 
into the shop and pawned it to W. in his own name, and delivered 
the money to his servant, who paid it to the wife, it was held to be a 
conversion by the defendant ; Parker v. Godin^ 2 Sira. 813 ; B. N. 
P. 47. 

Trover will lie against a corporation, and it is not necessary to 
show that the conversion was authorised by an instrument under seal; 
Yarborough v. Bank of England^ 16 East^ 6; Duncan v. Surrey 
Canal Co,^ 3 Stark. 50. And a corporation is liable for acts done by 
its agent in the course of his ordinary duty, as in distraining for dues, 
&c. ; Smith v. Birmingham Gas'Co.^ 1 Ad. E. 526. Agency may 
be inferred from the subsequent adoption of the act by the cor- 
poration ; Ih. Where the conversion is by a contractor for works 
on a railway, this is not evidence of a conversion by the company ; 
Glover v. Norths Western Railway y 5 Ex* 66, antcy p. 63 ; posty 
Actions against Companies. 

A servant is liable in an action of trover for a conversion, though 
for his master’s benefit ; Stephens v. Elwally 4 M. ^ S. 259 ; 
Alexander v. Southey y 5 B. $ A. 249. So a clerk, who refuses to 
re-deliver a bill of exchange wrongfully indorsed to him, which he has 
carried to his master’s account ; Cranch v. WhitCy 1 AT. C. 4 14 ; 1 Scotty 
314. See Symonds v. Atkinson, 1 JI. ^ jV. 146. But a servant or 
agent, who has received goods from his master or principal, may, on 
a demand made by the true owner of the goods, give a qualified 
refusal to deliver them up, without being liable to an action of trover; 
as if the ostler at a stable states his unwillingness to give up a horse 
claimed by a stranger, until his master had been spoken to about it ; 
but where a bailee sets up or relies upon the title of his bailor in 
answer to such demand, his refusal is evidence of a conversion by 
him ; Bee v. Rohinsony 25 X. J. (<7. P.) 249. 

In an action against several, a joint act of conversion must be 
proved in order to obtain a verdict against all ; Nicoll v. GlenniCy 1 
M. ^ S. 588. Where the master of a ship, unjustifiably, but in the 
bond fide exercise of his discretion, sold a cargo at a port short of its 
destination, and the shipowner adopted the sale and paid over the 
proceeds to the owner of the cargo ; it was held that trover lay against 
the master and shipowner jointly, and that it was not necessary in 
such action to produce the charter party, the bill of lading showing 
on the face of it the contract of carnage ; Ewhank y. Nutting. 7 
a B. 797. 

In Hilhery v. Hatton, 2 H. ^ C. 822 ; 33 L. J. {Ex.) 190, a ship 
grounded on the coast of Africa was wrongfully bought for the defen- 
dants by their agent there. The agent, who had acted without 
authority, wrote to the defendants of the purchase. They acknow-* 
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lodged the receipt of the letter, and said : You*do not say from 
whom you bought her, nor whether you have the register with her. 
You had better^ for the present^ make a hulk of her. It was held 
that there was evidence for the jury of a conversion by authority of 
the defendants. 

Evidence of conversion — tenant in common^ §*c?.] As the possession 
of one joint-tenant, tenant in common, or parcener, is the possession 
of the others, trover cannot in general be maintained by one joint- 
tenant, &c., against his companion ; Co, Litt. 200 a ; 2 Sound, 
41 h (n,). The removal of entire chattels by one tenant in common, 
without the consent or knowledge of the other, for the -purpose of 
selling them and api)lying the proceeds to his own use, does not 
amount to a conversion, even although the removal has created 
a lien on the chattels by a third party ; Jones v. Brown^ 25 X, J, 
{Ex,) 345. Where the plaintiff and one of the defendants were 
members of a friendly society, the funds of which were kept in a box 
deposited with them, and the defendant took away the box and de- 
livered it to the other defendant, who was not a member of the 
society, it was held that the plaintiff could not maintain trover for 
the box ; Holliday v. Camsell^ 1 T, B, 658. So where one tenant in 
common of a whale refused to deliver a moiety of it to the other, and 
cut it up and expressed the oil, it was held that this was no conver- 
sion ; Fennings v. Grenville^ 1 Taunt, 241. But if one tenant in 
common, &o., destroys the thing in common, trover lies. Thus where 
one tenant in common of a ship took it away by force*and sent and 
sold it in the West Indies, where it was lost in a storm, it was'held to 
be evidence of a destruction by him; Barnardiston v. Chapman^ 
cited 4 Easty 121 ; B, N, P. 34. So it has been said that the sale of 
the whole of a chattel by one tenant in common, without authority of 
his co-tenant either express or implied, is, with respect to the other, 
a wrongful conversion of his undivided part. Per B^ley, J., 
Barton v. Williams , 5 B. i$-A, 403 ; Heath y, Hubbard y 4 Eiasty 110, 
126. It is, however questionable whether a sale by a co-tenant is a 
conversion, unless it be one (as in market overt) wnich deprives the 
other of his right of enjoyment or interest in it; see Farrar v. 
Beswicky 1 M, W, 688 ; and Higgins v. Thomasy 8 Q. B, 908, 
cited posty p. 600 ; oi i)revents him from exercising any ownership 
over it ; Mayhew v. Herricky 1 C, B, 22%. 


JDamages,'] In actions for conversion, the general rule is, that the 
damages should be the value of the thing converted ; Finch v. Blount^ 
7 C. I* P. 478. Where the defendant wrongfully detained from the 
plaintiff a bill for £1000, and got £800 upon it, it was held that the 
plaintiff was entitled to the full amount as damages. But there are 
some circumstances which may operate in mitigation of damages. In 
Chinery v. Vially 5 H, ^ N, 288 ; 29 L, J, {Ex,) 180, where an un- 
paid"' vendor sold goods, the property in which had been transferred to 
the vendee, it was held that the vendee could recover only the 
difference between the price agreed on and the value of the goods. 
In Johnson v. SteaVy 15 C, P., H, S, 530; 33 i. J, {C, P.) 130, where 
the pledgee of a dock warrant had converted it before the day fixed for 
the payment of the money advanced, it was held by a minority of the 
court that the interest of the defendant in the pledge must be taken into 
.account in measuring the damage which the plaintiff had sustained ; 
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Williams, J,, thought, however, that as the defendant had abused his 
lien, the damages ought to be equal to the full value of the goods. 
In Edmondson v. Nuttall, 17 C. J?., N. S. 280; 34 Z. J. {C. P.) 
102, the defendant had on his premises looms belonging to the plain- 
tiff, and on a Friday obtained an order in the county court directing 
the plaintiff to pay a certain sum on the Monday following. On 
Saturday the plaintiff came to fetch the looms, but the defendant put 
him off with an excuse, and on the Monday positively refused to give 
them up. On the following day he sold them under an execution 
issued out of the county court upon the judgment which he had there 
obtained. The court held that the plaintiff was entitled to recover 
the full value of the looms, without any deduction in respect of what 
was due to the defendant. In trover for a guarantee the plaintiff is 
entitled to the sum recoverable on it by him, though mutilated by 
the defendant ; and if unstamped, the expense of stamping must be 
deducted ; M^Zeod v. Ghie^ 2 M. ^ G. 326. Where the executor 
of A. received money on a policy on the life of A., which A. had con- 
veyed to B. in trust for creditors, B. may recover the money from 
the executor in trover for the policy ; Watson v. McLean^ 1 E. P. 
^ E. 75. In trover for title deeds, the jury may give the full value 
of the estate to which they belong by way of damages, although they 
are generally reduced to 405. on the deeds being given up ; Zoose- 
more v. Eadfordy 9 31. W. 657, Alderson, B. Where the 
defendant, a sheriff, who held goods taken in execution, delivered 
them to the plaintiffs, assignees of a bankrupt, after trover brought 
against him by the plaintiffs, and the plaintiffs accepted them without 
condition, it was held^that they could not recover more than nominal 
damages ; at all events, not without alleging special damage ; 
3£oon V. Eaphaely 2 AT. (?. 310. In trover for coals, the action was 
brought to try the right to the mines, which had been worked by the 
defendant, and turned on the effect of an old conveyance ; Parke, B., 
directed the jury, that if there was fraud or negligence in the defen- 
dant, they might give the full value of the coal, without deduction 
for expenses, &o. ; but if he acted honestly, in the belief that he was 
entitled to the mines, the proper damages would be the value, as if 
the coal-field had been bought by the defendant from the plaintiff. 
The jury thereupon gave for damages a certain sum per acre on the 
latter estimate, and the direction was acquiesced in ; Wood v. 3Iore~ 
woody 3 Q. P. 440. In tigver for a cargo improperly sold by the 
master of a ship before arr^d at the port of destination, the jury are 
justified in giving as damages the cost price and amount of freight 
paid ; and this, it seems, is the least that ought to be given, when 
there is no proof contrh by the defendants ; Ewbanh v. Nutting y 7 
(7. P. 797. Where the defendants converted a vessel before she was 
finished and then finished her, it was held that the plaintiffs were 
entitled to recover, as damages in trover, the value of the vessel at 
the time of the conversion, but not her value at a subsequent time, 
nor, as special damage, the value of freight which the plaintiffs might 
have earned with her if she had been completed by the person^Who 
had contracted to build the same for the plaintiffs, and delivered to 
them; Read v. FairhankSy 13 C. P. 692. As to the principle on 
which special damage is to be assessed, see Wood v. Belly 6 P. ^ P. 
355. In trover by assignees of a bankrupt against a creditor of the 
bankrupt for a wrongful seizure and sale under a Ji. fa.y the jury are 
not bound to give the value of the goods if the sale was "bond fidcy 
but may give the amount of the sale only ; for the goods must be 
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sold at all events, either by the plaintiff or the defendant ; Whitmore 
V. Blacky 13 M. ^ W, 507. See further as to trover by assignees, 
postf Action hy Assignees of Bankrupt^ post^ Part III. Special 
damages are not recoverable in this action unless laid in the declara- 
tion ; Davis v. Oswell^ 7 C. P. 804 ; Bodley v. Reynolds^ 8 Q. B. 
779. 


Defence. 


By rule 20, H. T. 1853, In actions for taking, damaging, or con- 
verting the plaintiff’s goods, the plea of Not guilty shall operate as a 
denial of the defendant having committed the wrong alleged, by 
taking, damaging, or converting the goods mentioned, but not of the 
plaintiff’s property therein.” And, by rule 17, all matters in con- 
fession and avoidance shall be pleaded specially as in case of contract. 

Since the change made in the effect of the general issue under the 
old system of pleading, the two pleas of Not guilty and of a denial of 
the plaintiff ’s property, together make up the old plea of Not guilty, 
of which the effect was to deny both property and wrongful conver- 
sion ; Whitmore v. Green^ 13 M. W. 104, 107 ; Kynasion v. 
Croiichy 14 31. W. 272. Hence the plea of “Not guilty,” denies 
a wrongful conversion of goods admitted to belong to the plaintiff at 
the time of the conversion ; while the other plea admits an act done 
which would have been a conversion if the goods had belonged to the 
plaintiff ; but denies the plaintiff’s title to them. 

Some defences may perhaps be admissible under either plea ; but 
where the defence admits both the property and the wrongful 
conversion, as in case of a release, or of the Statute of Limitations, 
there must be a special plea* 

JSvidence tinder Not guilty. After some adverse decisions it is now 
settled that tho plea of Not guilty in an action of trover (or, more pro- 
perly, for conversion) puts in issue not only the^ac^ of the conversion, 
but also the rightfulness of it ; Young v. Cooper^ 6 Ex. 259 ; Mayhem 

V. Herrick^ 7 C. B. 229. Indeed the word “ conversion ” in the count 
ex vi tertnini is taken to imply wrongfulness. Bac. Ah. Trover (jF.) 2; 
Binghams. Clements^ arg. 12 Q. B. 2^. Therefore a taking by a 
tenant in common with tho plaintiff', noPamounting to a destruction, 
is evidence for the defendant under that plea ; Iliggins v. Thomas, 
8 Q. B. 908 ; Jones y. Brown, 25 L. J. {Ex.) 345. A mere sale of 
an entire chattel by a co-tenant, so as not wholly to deprive the 
plaintiff of his power of re-possession, is not a conversion, for it only 
operates upon the undivided share of the vendee (unless it be a sale in 
the market overt so as to change the property of the whole) ; Mayhew 
y. Herrick, 7 C. B. 229 ; and this is evidence under Not guilty ; Ih., 
ante, p. 598. Whether leave and licence can be shown unaer this 
plra, or must be specially pleaded, was discussed in Bingham y. 
Clements, supra : but not decided. But no defence which denies the 
plaintiff’s property in the goods, or such a property as will support 
the action, can be set up under this plea ; Barton y. Brown, 5 M. 

W. 298; Jones y. Davies, 6 Ex. 663; Edwards y. Hooper, 11 M. 
^ W. 363. In trover by assignees of a bankrupt alleging a conver- 
sion after the bankruptcy, it was held, that, under Not guilty, a con- 
version after the bankruptcy must be shown. 
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Evidence on a plea that goods are not the plaintv^^sr^ A plea, that 
the goods are not the plaintiff’s, puts in issue the right of the plaintiff 
to the possession of them, as against the defendant, at the time of the 
conversion ; Isaac v. Pelcher^ 7 DowL 516 ; 5 iif. W, 139 ; Fyson 
V. Chambers^ ^ W. 463. He may show, under that plea, that he 
had a lien upon the. goods at the time of the conversion. But if the 
defendant, instead of retaining the goods upon which he has a lien, 
sells, or enables any other person to sell them, he is guilty of a con- 
version ; Clarice v. Gilbert , 2 AT. <7. 367 ; White v. Tealj 12 Ad. 

E. 106 ; Prandao y. Parmeit^ 3 P, 519 ; Porrington v. Carter y 
1 Ex. 566 ; White v, Spettiguey 13 M. W. 603. Defendant, 
when he is not a bailee or agent, may set up the title of a third person 
though he does not claim under that person ; Leake v. Lovedayy 4 M. 
4" G. 972. And an agent may set up a jus tertiiy where the bailment 
has been determined by what is equivalent to an eviction by title para- 
mount. The plaintiff and R. stood merely in the relation of vendor 
and vendee, but the plaintiff seized goods of R. as a distress for rent 
of a house alleged to have been let by the plaintiff to R. These goods 
were delivered by the plaintiff to the defendant, an auctioneer, for sale. 
When the sale was about to begin R. served a notice on the defendant 
that the distress was void, and required him to retain the proceeds of 
the sale on his (R.’s) behalf. It was held that the defendant was justi- 
fied in retaining the proceeds; Piddle v. Pondy 34 X. J. (Q. P.) 137. 
And see Leake v. Lovedayy 4 3f. 4^ G. supra; Thorne v. Tilbury y 3 XT. 
4 AT. 534, per Martin, B. Or a gift from the plaintiff’ ; Pingham v. 
Clements y supra. In an action for goods seized under a claim of toll, 
alleged to be due in respect of landing them at a particular wharf, it 
is competent for a defendant under this plea to set up his claim to 
the toll ; Webb v. Trtppy 1 Dowl. N. S. 589. And where, in trover, 
it appeared, that, plaintiff* being the legal owner of the goods in ques- 
tion, they were seized while in the actual possession of a third party 
under an execution against such third partv, and sold to defendant, 
it was held, that, under a plea denying tne plaintiff’s possession, 
defendant mi^ht show that the plaintiff authorised the sale ; Pickard 
y. SearSy 6 Ad. 4 469, And so, where, in trover for goods, the 

fittings, &c., of a public house, the defence was, that the plaintiff, 
being the owner of the fittings, &c., demised them to D., who there- 
upon became tenant of the house to a third party under an agree- 
ment which gave his landlord a lien on the fittings ; that the plaintiff 
was present at the execxition of such agreement ; and that D. after- 
wards sold the goodwill and fittings, without the plaintiff’s knowledge 
or assent, to the defendant, who, being told by the landlord that D. 
was his tenant, bought them bond JidCy in ignorance of the plaintiff’’s 
title, and was accepted by the landlord as tenant in the place of D. : 
It was held, that the defence was admissible on the plea of not pos- 
sessed ; Gregg Y. Wellsy 10 Ad. 4 See antcy 60. In trover 

against the assignees of a bankrupt, the defence was, that the goods 
at the time of the bankruptcy were in the order and disposition of thb 
bankrupt with the consent of the owner, and that the same vested in 
the assignees by virtue of an order of the Court of Bankruptcy ; it 
was held, that such defence was admissible under the plea of not pos- 
sessed, although the action was brought before the order was apj^ied 
for ; Heslop v. Poker y 8 Ex. 411. It seems, that in trover by the 
assignees of a bankrupt, a defence that the goods were taken in exe- 
cution without notice of any act of bankruptcy committed, is admis- 
sible, either under this plea or that of ^ot guilty ; Unwin v. St. 

n n 
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Quintinj 11 31, ^ W. 277. A defence that the goods were stolen, 
and that the plaintiff has not prosecuted the thief to conviction, ought 
to be specially pleaded ; Semole ; White v. Spettigue^ 13 31, ^ W„ 
603. Where the plaintiff gave to the defendant a bill to get dis- 
counted, in trover for the bill the defendant may show under IS^ot 
possessed, or, perhaps, Not guilty/ that he has discounted it ; Wilkin^ 
son V. WTialley^ 5 M, ^ O, 590, 

If the defendant pleads not possessed, and it be found that some of 
the goods belonged to the plaintiff and some to the defendant, the 
issue is divisible, and the verdict should be entered distributively. 
Williams v. Great Western JR, W. Co., 8 31, ^ W, 856 ; Freshneu 
V. Wells, 26 L, J. {Ex,) 228. 

Evidence of general lien,'] A lien on the goods, either general or 
special (f. o., in respect of a general balance or of the particular 
goods), and a right to the possession of them until the claim is 
satisfied, is a defence in this action under the plea denying property 
or possession. (See ante, p. 601.) 

A general lien may be proved either by evidence of an express 
agreement, or of the mode of dealing between the parties, or of the 
general usage of other persons engaged in the same employment of 
such notoriety as that it may fairly be presumed to be known to the 
owner of the goods ; JRushforth v. Ha^eld, 7 East, 228 ; Green v. 
Farmer, 4 Burr, 2220 ; Cumpston v. Haigli, 2 N, C, 449. To 
establish a general lien by evidence of the general usage, the instances 
ought to be ancient, numerous, and important ; JRushforth v. Had-- 
field, 6 East, 526. Where a number of tradesmen come to an agree- 
ment not to receive the goods of any person who will not consent that 
the goods shall be retained for a general balance, and a party, 
having notice of such agreement, sends his goods, without objection,, 
he will be bound by it ; KirJeman v. Shaweross, 6 T, R, 14. So if a 
carrier gives notice that all goods shall be considered subject to a lien, 
not only for the freight of the particular goods, but also for any 
general balance due frofb the respective owners, as between the real 
owner of the goods and the carrier, this may be a binding bargain. 
But in such a case the carrier has not, as against the real owner, any 
lien for the balance due to him from the party to whom the goods are 
addressed, being the mere factor of the owner. Per Bay ley, J., 
Wright v. Sfhell, 6 B, ^ A, 353. *A usage for carriers to retain 
goods as a lien for a general balance of accounts between them and 
their consignees cannot affect the right of the consignor to stop the 
goods in transitu ; Oppenheim y* Russell, ^ B, §• P. 42. So also a 
carrier, who, by the usage of a particular trade, is to be paid for the 
carriage of goods t7y the consignor, has no right to retain them against 
the consignee for a general balance due to him for the carriage of 
other goods of the same sort sent by the consignor ; Butler v. Woolcott, 

2 New, Rep, 64. The lien of wharfingers for their general balance 
has been proved so often that it is to be considered a settled point. 
Per -Lord Kenyon, Naylor v. 3f angles, 1 Esp, 110 ; Spears v. JHJartly, 

3 E^, 81. So the lien of a banker for his general balance upon the 
securities of his customers in his hands ; Jo^rdaine v. Lefevre, 1 
Esp, 66 ; Bolland v. Bygrave, My, ^ Mood, 271. So of calico- 
printers; Weldon v. Gould, 3 Esp, 268. A printer employed to 
print certain numbers, not consecutive, of an entire work, has a lien 
upon the copies not delivered for his general balance for the whole of 
thoBO numbers ; Blake v. Nicholson, %,M, S, 167. With regard to 
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dyers, a lien for their general balanoe has been recognised in several 
cases; Savill v, Barchardy 4 JEsp. 53; Humphreys v. Partridge^ 
Montagu Bank LaWy 18, (n) Pose v. Harty 8 Taunt, 499. But in 
other cases, in which such a lien was claimed, the evidence was held 
insuihcient to establish it ; Green v. Farmery 4 Burr. 2214 ; Close 
V. Waterhouse y 6 Fasty 523 (w). Attorneys^ have a lien for their 
general balance on papers of their clients which come to their hands 
in the course of their buSiiness ; Stevenson y. Blakelocky 1 M. ^ S. 
535. Insurance brokers have a lien for their general balance even 
against agents who do not disclose their principals ; Mami v. JFbr- 
restery 4 Camp. 60. But not where they nave notice that the party 
who employs them is merely an agent ; Maanss v. llendersony 1 
Fasty 335. Factors have a general lien ; Kruger v. WilcoXy Ambler y 
252 ; but only upon goods which come to their hands as factors ; 
Dixon V. Stan^eldy 10 C, J3. 399. So packers, who are in the nature 
of factors, have a general lien ; Green v. Farmery 4 Burr. 2222 ; 
Savill V. Barcliardy 4 Fsp. 55. The lien of factors or agents is now 
regulated by stat, 6 Geo. 4, cap. 94, and 5 & 6 Viet. c. 39. See antCy 
p. 586 : and 1 Smithes L. C.y 6th ed. 741. 

Where a general lien has been judicially ascertained and estab^ 
lished, as in the case of a banker’s lien on securities deposited with 
him by customers, it becomes part of the law merchant, and is judi- 
cially noticed by the courts ; Brandao v. Barnetty 3 C. B. 519, 530 ; 
on error in the House of Lords. 

Fvidence of a particular lienj\ In general, where ai)erson bestows 
his labour on a particular chattel delivered to him in the course of 
his business, he has a lien upon such chattel for the amount of his 
charge. Thus a miller has a lien on the corn ground by him ; ex 
parte OckendeUy 1 Aik. 235 ; Chase v. Westmore, 5 M. S. 180 ; a 
shipwright on a ship for repairs ; Franklin v. Hosiery 4 B. Ijr A. 
341 ; a tailor on the cloth delivered to and made up by him. Hussey 
V. Christicy 9 Fasty 433 ; Blake v. Nicholsony 3 M. tS' S. 169. So 
an inn-keeper, or keeper of a house providing general accommoda- 
tion for wayfarers, whatever may be its name, has a lien on the 
goods of his guests ; Thompson v. Lacyy 3 B. ^ A. 283. But an 
inn-keeper cannot detain the person of his guest, or lake off his 
clothes in order to secure tlie payment of his bill; Sunbolfy. Alfordy 
3 31. W. 248. An inn-keeper’s lien extends to g#ds brought to 
his inn by a guest, though they belong to a third party, provided 
they are such ns a person might ordinarily be expected to travel 
with ; Snead v. Watkins y 1 C. B.y N. S. 267 ; Turrell v. Crawley y 
13 Q. i?. 197. B. lent a pianoforte to a professional artist whilst 
staying as a guest at an inn, the inn-keeper well knowing that the 
pianoforte was the property of B. : Held, that the inn-keeper had no 
lien on the pianoforte for the bill due from the guest ; Broadwood 
V. Granaruy 10 Fx. 417. A master of a vessel Ims a lien upon the 
luggage of his passengers for passage money ; Wolf v. SummerSy 
2 Camp. 631. Where the goods are delivered in separate quantities 
at different times, yet if the work be done under one entire agree- 
ment, the right of 1^ for the work expended upon the whole attaches 
upon every part; ^lase v. Westmorcy 5 M. ^ S. 180. But not 
where there are distinct contracts; Marks v. LaheCy 3 N. C. 
408. A livery-stable keeper has not a lien upon the horses in his 
stable for their keep or medicine without an express agreement; 
Yorke y. Grenaughy 2 Ld.^Paym. 866; Orchard v. PackstraWp 
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9 C. B. 698 ; Judson v. Btheridge^ 1 C. 6r 31. 743 j though it 
is otherwise of an inn-keeper, unless he receives them as a livery- 
stable keeper only; Smith v. Bearlove^ 6 C. B. 132. Allen y. 
Smithy 12 C. B.y N. 8. 638 ; 31 L. J. {€. P.) 306, two race-horses 
were brought by their trainer to the defendants inn, and kept there 
for more than six months. The horses were taken out to train on the 
Downs, and were sometimes absent for days at races at which they 
ran. The defendant stated that he never took in horses to staled at 
livery. It was held, that it must be presumed that the horses had 
remained in the hands of the defendant as those of a guest, and that 
he was entitled to a lien on them for their keep ; and see Johnson v. 
Hilly 3 Stark. 172. A trainer has alien for his charge in keeping and 
training a horse ; Bevan v. Waters, Mood. ^ M. 236 ; and see Scarf e v. 
31 organ, 4 31. ^ W. 270. But not if the usage is, that the horse should 
be so far under the control of the owner, as to be put under the charge 
of his servants from time to time during the training ; for this shows 
that a continued possession by the trainer is not contemplated ; Forth 
V. Simpson, 13 Q. B. 680. There is no lien for the expense or labour 
incurred by a party in the exercise of his right of detention : Thus a 
shipwright cannot charge or detain for the use of his dock after the 
repairs are done, even though he has given notice of his intention to 
do so after a certain day ; British JEmpire Co. v. So7}ies, 8 H. L. 
Cas. 338. 

The vendor of goods not sold upon credit, has a lien for the price; 
and where the purchaser of goods, to be paid for on delivery, obtains 
possession of them by giving a cheque for which he has maae no 
reasonable provision, the seller has still a right to the possession, and 
may maintain trover for them ; Hawse v. Crowe, My. 3food. 414. 
It IS no answer to a special lien that the plaintiff has a set off to a 
larger amount against the defendant, unless there is an agreement to 
deduct one debt from the other ; Pinnock v. Harrison, 3 M. ^ W. 
532. 

Evidence .of lien. — Ca%s in which a lien does not arise.^ It was 
formerly thought that a lien does not arise where there is an express 
contract between the parties relative to the price, &c., but only in 
cases of implied contract ; but it is now settled that a special agree- 
ment does not of itself destroy the right to detain, unless it contains 
some term ino|psistent with that right. Thus where corn is delivered 
to a miller to be ground at a certain stipulated sum per load, the miller 
has a lien for that sum ; Chase v. Westniore, 5 31. S. 180. As to 
how far a lien is affected by the special provisions of an act of Parlia- 
ment, see Eresser v. Bosanquet, 4 B. S. 460; 32 L. J. (Q. B.) 57. 
\t!l Kirchner Y. Vefius, 12 Moo. P. C. C. 361, the shipper of goods 
received bills of lading by which they were made deliverable to order 
or assigns, he or they paying freight for the goods here, as per margin. 
The margin of the bills of lading contained the memorandum, — Freight 
payable in Liverpool to M. one mouth after sailing, ship lost or not 
lost. The shippers became bankrupt, so that the freight was not paid 
at Liverpool. Held, that the shipowner had no lien at tho port of 
discharge for the freight upon the goods as agmnst the indorsees of 
the bills of lading. And see Bock v. Gorrissen, WDe G. F. ^ J. 434. 
If by the agreement the purchaser of goods is entitled to have the 
goods immediately, and the payment in respect of them is to take 
place at a future time, that is inconsistent with the right to retain 
till payment, and the seller will Have no lien for the price ; Crawshay 
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V. Homfrayy ^ B. A, 62. Where wharfage due upon goods is by 
the course of trade payable at Christmas, whether the goods are in 
the meantime removed or not, there arises no lien on the goods for the 
wharfage, as against one who has purchased them from the importer, 
and received a delivery order ; Ihtd, 

In general a lien cannot arise unless the party claiming it has pos- 
session of the goods; Kinloch v. Craig ^ 3 T. B, 119, 783; Taylor 
y. Rohinsoriy 8 Taunt. G48. And where a party obtains the posses- 
sion of goods by misrepresentation, he cannot claim a lien upon them, 
though, had they come rightfully to his hands, he might have been 
entitled to retain them; Madden v. Kempetery 1 Camp. 12; Lem^ 
priere v. Paslepy 2 2\ R. 485. Goods may be landed so as to preserve 
the lien of the shipowner ; see 25 & 26 Viet. c. 63, s. 68, cited antSy 
p. 252. The vendor of an estate has at law no lien on the title-deeds 
after conveyance executed, though the purchase money is unpaid ; 
Goode V. BurtoHy 1 Ex. 189. In order to establish a lien, it must 
appear that the work, &c., in respect of which it is claimed, was 
done at the request of the owner of the goods detained ; Hiscox v. 
Greenwoody 4 Eap. 174. 

Evidence of lien— -when waived.'] A party entitled to a lien may 
waive it by not insisting upon it when the goods are demanded from 
him ; as when, instead of relying on a lien, he claims them as his 
own ; Boardrnan v. Silly 1 Camp. 410 (?i) ; or claims to hold them 
for aMebt due from a third party ; Ei?'ks v. Richards y 4 M. 4' G. 
674 : or where the defendant, having a lien for freight, refused to 
deliver the goods on the ground that he had signed a bill of lading 
for delivery to a third person ; 27iompson v. Traily 6 B. Sf C. 36 ; or 
where the defendant, having a particular lien, refuses to deliver up 
the goods unless an old balance is paid; in which case an actual 
tender of the money covered by the particular lien is not necessary ; 
Jones V. Tavletony 9 M. W. 675 ; see also Scarf e v. MorgaUy 4 
31. W. 270; Weeks v. GoodCy 6 C. S.y 367. So if the 

defendant claims to hold for two distinct causes of lien, of which 
only one is good, and conducts himself so that it may bo inferred 
that a tender of the lawful amount would be useless, he thereby 
dispenses with such a tender ; Kerford v. 3Iondely 28 L. J. {Ex.)y 
303. So he may waive it by parting with the possesion ; as where 
the goods are taken in execution at his own suit ; J^obs v. Latour^ 
5 Bing. 130. AVhere a coach-maker repaired a carriage and allowed 
the owner to take it away, it was ruled that he could not retain it for 
past repairs when again brought to him ; Hartley v. Hitchcocky 1 
Stark. 408 ; and see Wones v. Pearhy 1 Stra. 5o7. And where the 
party entitled to a lien wrongfully parts with the goods, the owner 
may recover them from the holder without tendering what is due on 
the lien ; for a party is only obliged to make a tender where it is neces- 
sary to give him the right to the possession of the goods ; Scott v. New-- 
ington, 1 3Iood. ^ Rob. 252 ; Jones v. Cliffy \ C. M. 510. Where 
a bailee of goods who had a lien, delivered them to a carrier on 
account of the bailor, and afterwards stopped the goods in transitu 
and got possession of them again, it was held that the lien did not 
revive ; Sweet v. Pym, 1 Easty 4. But the lien of an insurance 
broker (who has a general lien), revives on re-possession of the policy; 
Whitehead v. Vaughany Co. Bank Lawy 547, 7th ed. ; Levy v. j&ar- 
nardy 8 Taunt. 149. And where ^orses, on which a livery-stable 
keeper had by agreement a lien, were fraudulently taken out of his 
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possession hy the owner, it was ruled that, the stable-keeper having^ 
without force retaken the horses, his lien revived ; Wallace y. Wood^ 
gatCf My. ^ Mood. 193. Where the owner of a ship, having a lien 
on the goods until the delivery of good and approved bills for the 
freight, took a bill of exchange in payment, and afterwards negotiated 
it, it was held that such negotiation amounted to an approval of the 
bill by him, and that his lien on the goods was waived ; Sorncastle 
V. Farran, 3 ^ A. 497 ; Stevenson v. JBlakelock^ 1 M. ^ S. 535. 

Where the seller of goods recovered a verdict for goods bargained and 
sold, it was ruled by Lord Ellenborough that he had not thereby 
waived his lien, though it might have been otherwise had he re- 
covered a verdict for goods sold and delivered ; Houlditch v. Desanges^ 
2 Stark. 337.^ A lien is not destroyed though the demand, in respect 
of which it arises, is barred by the Statute of Limitations ; Spears v. 
Hartly^ 3 Esp. 81. 

Where goods, upon which the captain of a ship has a lien, are 
deposited in the king’s warehouse in pursuance of the requisition 
of an act of parliament, the lien is not thereby waived. Per Lord 
Kenyon, C. J., Ward v. Felton. 1 Fast. 512; Wilson v. Kymer. 1 
M. ^ S. 167. 

Stoppage in transitu.'] In trover it frequently happens that the 
defence arises out of the right of a vendor of goods to stop them in 
transitu upon the insolvency of the vendee. Whether stoppage in 
transitu is only a revesting of the possession^ or a rescinding of the 
contract and a revesting of the property^ has not been expressly 
decided; Clay y. Harrison^ 10 B. <§• C. 106; Wentworth v. Outh^ 
waitCy 10 M. W. 436. It seems to bo the better opinion that the 
right is of the nature of an equitable lien. See 2 Kent. Comm. Lect. 
39, p. 541-2 ; Hodgson v. Loy^ 7 T. II. 445, Lord Kenyon, C. J. 

In general every unpaid vendor of goods has a right, on the 
insolvency of the vendee, to stop the goods, if still on their way to the 
vendee. And he may do so, though he has received the acceptance 
of the consignee, without tendering back the bill ; Edwards v. Brewer^ 
2 M. ^ W. 375. A person abroad, who in pursuance of orders from 
a merchant in this country purchases goods on his own credit from 
persons abroad unknown to the merchant, and consigns them to his 
principal here charging him a commission, is a vendor within the rule ; 
Feise v. Wray^ 3 East, 93. So also is a person who sends goods to 
be sold on the joint account of himself and his consignee ; Hewsom 
V. ThorntpUy 6 East^ 17. But a third party, who accepts bills drawn 
for the price of the goods by the vendor, is merely a surety for the 
price, and is not a vendor or a consignor so 4 Ir to be entitled to stop 
the goods in transitu ; Siffken v. Wray, 6 East, 371. The stoppage 
of part of the goods will not revest the whole, though comprised in 
one entire contract ; Wentworth v. Outhwaite, 10 M. ^ W. 436 ; see 
Jones V. Jones, 8 M. W. 431 ; see post, 609. 

To make a notice effective as a stoppage in transitu, it must be given 
to the person who has the immediate custody of the goods ; or if 
given to the principal whose servant has the custody, it must bo 

f iven at such a time and under such circumstances that the principal, 
y the exercise of reasonable diligence, may communicate it to his 
servant in time to prevent the delivery of the goods to the consignee ; 
Whitehead v- Anderson, 9 M. ^ W. 518. 

Stoppage in transitu by the d|fendant is sometimes pleaded spe- 
cially ; but whether it operates to^esoind the contract, or to give the 
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defendant only a right of possession, it must, on principle, bo.admis<- 
sible on the plea denying the plaintiff’s property, as in the case of 
lien* Suprdy p. 601. Sed queer e f see Valpy v. Oihsonj 4 V. B. 
837. The plaintiff^ 8 right to stop is admissiUe upon issue joined on 
that plea ; Jackson v. Nichol^ 5 N. C. 508. 

Stoppage in transitu — continuing transitus.'] A transitus is said 
hy Lord Mansfield to be ‘‘ every sort of passage to the hands of the 
buyer ; ” Stokes v. La JRiviere^ cited 3 ISasty 397. Where there is a 
contract for the sale of goods, and a delivery has been made to a 
middleman, who is merely the vehicle between the buyer and seller, 
the latter, in case of the insolvency of the former, may stop them at 
any time before they have arrived in such a state as to be in the 
actual or constructive possession of the buyer; Mills v. Ball^ 2 
B. ^ P. 461. 

The transitus is continuing though the goods have arrived at an 
intermediate stage. Thus, where goods were ordered by a person at 
Newcastle from the plainthf at Birmingham, and were directed to be 
sent by way of London addressed to the defendant at the Bank Wharf 
there, with directions to send them by the first vessel to Newcastle, it 
was ruled that they might be stopped at London ; it being merely a 
stage upon the transit; Smith v. GosSy 1 Camp. 282. So where 

f oods were ordered by a trader at North Tawton from the plaintiff in 
.ondon, and directions were given to send them to Exeter to be 
forwarded to North Tawton, and they were accordingly put into the 
hands of a wharfinger at Exeter to be forwarded, it was held that 
while in his hands they might be stopped by the vendor ; Mills v. 
Ball^ 2 P. 457. The principle to be deduced from the cases is, 
that the transitus is not at an end until the goods have reached the 
place named by the buyer to the seller as the place of their destina- 
tion. Per Bayley, J., Coates v. Bailton^ 6 P. C. 427 ; Bdwards 
V. Brewer, 2 3L ^ W. 375. The arrival of the goods at a place 
where they are to be at the orders of the buyer, in the hands of 
persons who are to keep them for him, is an end of the transitus^ 
although the place bo not that of their ultimate destination; 
Wentworth v. Outhwaite, 10 M. W. 436. The transitus is not de- 
termined by delivery, if it appears that the consignee has not taken 
possession of the goods as owner ; James v. Griffin, 2 ilf. W. 623. 

Lord Kenyon ruled that the possession of the purchaser, to defeat 
the right, must be a possession obtained on the completion of the 
voyage ; Holst v. Pownall, 1 JEsp. 240 ; but a different opinion has 
been expressed in other and later cases ; see Lord Alvanley, in Mills 
V. Ball, 2 B. ^ P. 461 ; Chambre, J., in Oppenheim v. Bussell, 3 B. 

P. 54 ; Foster v. Frajnpton, 6 B. C. 107 ; Parke, B., in James 
V. Griffin, 2 M. W., 633, and 2 Kent. Comment. 543-7. And it 
seems now considered that if the vendee takes the goods out of the 
possession of the carrier into his own before their arrival, the right to 
stop in transitu is at an end ; Whitehead v. Anderson, 9 M. W. 
A18. A mere demarid by the consignee before the end of the voyage 
will not defeat the right ; Jackson v. Nichol, 5 N. C. 508. 

Where the goods delivered to a carrier, or other middleman, have 
been received by the vendee into his own hands, the transitus is of 
course determined. Actual and corporal possession is not necessary. 
Thus, if a man be in the habit of using the warehouse of a wharfinger 
as his own, and making it a repository of his goods, and disposing of 
them there, the journey will be at an end when the goods arrive at 
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that warehouse ; Richardson v. Goss^ ZB. ^ P. 127. Goods were 
ordered from the plaintiffs at Manchester by the agent of G. of 
Paris, and were directed to be sent to the house of the defendant, a 
packer in London. M. had some of the goods unpacked there, 
and the remainder repacked. He had a general power either to 
forward the goods to G., or to send them to Holland, &o. It was held 
that the defendant received the goods on account of M., and that, as 
they were to await his dispose in the defendant’s warehouse, the 
transitus was there at an end ; Leeds v. Wright^ Z B. ^ P. 320 ; see 
JRowe V. Pichford^ 8 Taunt. 83 ; Dodson v. Wentworth^ 4 M. ^ G. 
1080 ; Heinekey v. Barley Z B. ^ B. 410. 

Though the goods remain in the actual possession of the carrier, 
yet, if the purchaser has done any act equivalent to taking possession, 
the right of the vendor to stop them is determined. Thus where 
goods were ordered from the plaintiff at Sheffield, and were sent by 
waggon directed to the purchaser in London, where they were taken 
to the waggon oiOdce, and the provisional assignee of the purchaser, 
who had become bankrupt, put his mark upon them there, being 
unable to remove them in consequence of an attachment, the transitus 
was held to be at an end ; Bllis v. Hunty 3 T. B. 464 ; and see 
Foster v. Framptony 6 J?. §• C7. 107. 

Upon the same principle it has been held that where goods were 
ordered to be sent by sea, and the shipmaster gave a receipt to the 
vendee purporting that the goods were received from him, the right of 
stoppage was determined ; the vendors, by empowering the carrier to 
give the receipt, having recognised the right of property in the vendee ; 
Noble V. AdamSy Holty N. P. C. 248. On the other hand, where- 
the receipt was given to the vendorSy it was held that the captain 
of the vessel, who had given such receipt and had afterwards deli- 
vered up the bill of lading to a purchaser from the vendee, was 
liable to the vendors who had stopped the goods, on the ground that 
the person holding the receipt has a control over the goods till 
he has exchanged it for the bill of lading ; Craven v. Ryder y Holty 
N. P. C. 100 ; 6 Taunt. 433 ; Much v. Ilatjleldy 6 B. A. 632. In 
Cowasjee v. Thompsony 5 Moo, P. C. C, 165, the plaintiffs had sold 
lead “free^n board” to B. & Co. By the custom of London it is 
the duty of the seller to ship goods so purchased, although the buyer 
is considered to be the shipper. The plaintiffs shipped the lead on 
board a vessel of which the defendant was owner, and had the mate’s 
receipt. B. & Co. became insolvent, and a few days afterwards, 
before the vessel left the docks, and while the receipt was still in 
their possession, the plaintiffs demanded back their goods, but with- 
out success. It was held that there was no right of stoppage, as the 
delivery to the buyer was perfect, and the retention of the receipt a 
mere accident. 

A stoppage by an unauthorised person professing to act for the 
seller is inoperative, though ratified by the seller, if such ratification 
be after the period during which the seller himself could have stopped 
in transitu ; Bird v. Browuy 4 Bx. 786 ; Whitehead v. Anderson^ 
9 M. ^ W. 518. In Hutchings v. Nunesy 1 Moo. P. C. C.y N. S. 
243, goods were sold and shipped to R. & Co. Before their arrival 
at the port of discharge, R. & Co. failed. The defendants, who had 
acted on more than one occasion as agents for the sellers, but had no 
specific instructions, wrote to them of the failure, and offered to 
protect their interests on the arrival of the ship. This letter was 
received by the sellers, who sent out a power of attorney. Some 
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days after the power was sent, and before its arrival, the vessel 
reached its destination, and the «argo was taken possession of by the 
defendants. It was held that there had been a good stoppage in 
transitu on behalf of the sellers. 

Stoppage in transitu — how defeated or divested,"] The right to stop 
in transitu is defeated by the delivery of part of goods sold under 
one entire contract, if such delivery of part appears to have been 
intended as a delivery of the whole. Where eight hundred bushels 
I of wheat, part of an entire cargo, were delivered, it was held that it 
must be taken to be a delivery of the whole ; Sluhey v. Heyward^ 
2 II, Bl, 504. So where the goods were in the hands of a wharfinger, 
and the purchaser weighed the whole and took away twenty-five 
bales, leaving the remainder on the wharf, it was held that this 
amounted to taking possession of the whole, and that the privilege of 
stopping in transitu did not attach ; Hammond v. Anderson^ 1 New 
Bep. 69. “ There can be no doubt that, wherever there is a complete 
delivery of part of one entire cargo to the consignee, the transitus is 
ended, and the consignor cannot stop the remainder.’’ Ber Bayley, 
J., Crawshay v. Bades^ \ B, ^ C, 183. But where a carrier, having 
landed a part of the goods on the wharf of the consignee, resumed 
them, and took the whole to his own premises in order to secure his 
own demand for freight, this was held not to be such a delivery as to 
put an end to the consignor’s right ; Crawshay v. BadeSy 1 B, ^ C, 
181, If the act of delivering part is not intended to operate as a 
delivery of the whole, but as a delivery of a portion only, this will 
not deprive the vendor of his lien on the goods undelivered ; Dixon 
V, YateSy 5 B, Ad, 313; Bunney v. PoyntZy 4 J5. <§* Ad, 570; 
Tanner y, Scovelly 14 31, ^ TV, 28. See anicy p, 606. 

The most usual way in which the right of a vendor to stop goods in 
transitu is defeated, is by assigning the biU of lading to a bond fide 
assignee. This point was established in Lichharrow v. Idasouy 2. 
T, It, 36 ; 1 H, Bl, 367 ; 1 SmitBs X. C., 6th ed, 681, and notOy Ib, ; 
Gurney v. Behrendy 3 B, ^ B, 622. The assignment by the vendee 
must, it seems, be for a valuable consideration in order to defeat the 
right to stop ; for though it has been held that where the vendor of 
goods assigns the bill of lading to his agent, who stopsSbhem, such 
agent has a sufficient title to sue for them in trover {^3Iorison v. Grayy 
2 Bing, 260) it has never been held that such an assignment by the 
vendee will have the effect of divesting the vendor’s title to stop ; 
Waring v. CoXy 1 Camp, 369 ; Coxe v. liar deny 4 Basty 217. ISTot 
only must the assignee have given a valuable con^>ideration for the 
bill of lading, but he must also have acted with fairness and honesty. 
It is said, by Lord Ellenborough, C. J., that if he assists in contra- 
vening the actual terms of sale on the part of the consignor, or hia 
reasonable expectations arising out of them, or his rights connected 
therewith, he will stand in the same situation with the consignee. 
If, for instance, he knows that the consignee has been in insolvent 
circumstances, and that no bill has been accepted bv him for the 
price, or that, being accepted, it is not likely to be paid, in such case, 
the interposition of himself between the consignor and the consignee, 
to assist the latter in disappointing the just expectations of the 
former, will be an act done in fraud of the right to stop, and unavail- 
ing to the party taking the assignment ; Cuming v. Browny 9 Basty 
514. Therefore, where a person, knowing that the goods are not 
paid for, takes an assignment of the bill of lading and agrees to pay 

n D 3 
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for thexO) the goods not having been paid for, he cannot resist the 
^ht oi the vendor to stop ; Salomons v. Nissen^ 2 T. It, 674. In 
Marie Joseph^ 13 Weekl. Rep. 112, where the bill of lading had 
been obtained b^ the buyer from the seller’s agent by means of a 
false representation, this was held not to defeat the right to stop in 
transitu. But the knowledge that the consignor has not received a 
money payment, but has taken the acceptance of the consignee, will 
not prevent the assignment from destrOTing the right to stop ; Cuming 
Y. Brown^ 9 'East^ 506 ; Jones v. Jones, % M. W, 431. The 
criterion in these cases is, does the purchaser take the assignment 
fairly and honestly ? Salomons v. Nissen, 2 jT. JK. 681 ; Cuming v. 
Brown, 9 East, 516. 

An assignment by the consignee of the bill of lading by way of 
pledge will not defeat the right of the vendor, subject to the pledge. 
A pledging has not, in this respect, the effect of a sale; In re 
Westzinthus, 5 B. ^ Ad, 817 ; Spalding v. Ruding, 6 Beav, 376. 
From the last case it seems that the goods cannot be retained as 
security for a general balance of account, but only for the specific 
advance made upon the bill of lading. See 18 & 19 Viet. o. Ill, 
cited ante, p. 246. The operation of a bond fide indorsement to defeat 
the right to atop in transitu is not affected by this statute ; The Tigress, 
32 Ij, J, B, M, ^ a, 97 ; Kemp v. Canavan, 15 Jr. C, L, R, 216, 
Defendant sold to the plaintiff wheat, to be paid for by draft to be 
remitted on receipt of the bill of lading and invoice. It was shipped, 
bv order of the plaintiff, for and on account of and at the risk of the 
plaintiff, and the bill of lading was indorsed by the defendant to the 

S laintiff. The plaintiff received the bill of lading and invoice, but 
id not remit any draft : Held, that defendant could not stop in 
transitu; Wilmshurst v. Bowker, 7 M, ^ G, 882, reversing the 
decision of C. P. 

An actual indorsement and delivery of the bill of lading is not 
essential to defeat the right of stoppage. The property may be trans- 
ferred by the consignee under circumstances equivalent to an indorse- 
ment ; Rich V. Lumsden, Peake Ca, 189 ; Davis v. Reynolds, 4 
Camp, 267. 

The righte of the parties may be affected by the state of things 
between tl]®i when the bill of lading was signed and indorsed ; 
thus, where the consignor was indebted to the consignee on the 
balance of accounts, including bills of exchange accepted by the con- 
signee for him, it was held that goods shipped on account of this 
balance could not bo stopped by the consignor upon the consignee 
becoming insolvent before the bills were paid ; Vertue v. Jewell, 
4 Camp, 31. 

While the goods remain in the hands of the vendor’s agent, the 
right to stop them on the insolvency of the vendee may also be 
divested in other ways. Thus, where goods in the hands^ of a ware- 
houseman were sold, and the vendor gave a delivery order to the 
purchaser, which he lodged with the warehouseman, who transferred 
the goods in his books into the purchaser’s name, this was held to be 
equivalent to an executed delivery, and to divest the vendor’s right ; 
and that, as to a parcel of the goods which had not been transferred, 
the delivery order alone was sufficient to divest tlie right ; Harman 
V. Anderson, 2 Camp, 243. So where goods are lodged in dock, the 
indorsement of the dock warrant for a valuable consideration will 
divest the vendor’s right; Spear v. Travers, 4 Camp, 251 ; Zwinger 
V. Samuda, 7 Taunt, 265 ; and the delivery of the warrant is siffii- 
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cient without any transfer being made in the books of the dook 
pany; Keyser v« Suse^ Qow. ^8. So where a warehouseman sold 
goods and received warehouse rent ^ from the purchaser, Lord Ellen* 
borough ruled that this put an end 'to the right to stop, as much as 
if the goods had been removed to the purchaser’s own warehouse ; 
Hurry v. Mangles^ 1 Camp. 452. So the change of mark on bales of 
goods in a warehouse was neld to operate as an actual delivery of the 
goods. Lord Ellenborough, C. J., in Stoveld v. Hughes^ 14 Dast^ 
308. But where anything is to be previously done on the part of the 
seller to ascertain and perfect the specific subject of the sale (such as 
weighing the goods, &o.), an order for delivery may be countermanded 
before such previous act has been done ; Abbott on Shipping ^ 379 ; 
and tho vendor may consequently stop the goods ; Withers v. Lyss^ 
4 Camp. 237 ; Sheptey v. Davis ^ 6 Taunt. 617 ; Swanwich v. Sothern^ 
D Ad. %• D, 895. When there is no lien for the price, and the goods 
have once vested in the purchaser, a re-delivery of them to the vendor 
for repacking will not enable him to stop them ; Valpy v. Gibson. 
4 C. B. 837. 


Statute of Limitations Where the possession was originally 
legal, the statute runs from the demand and refusal, and no previous 
demand and refusal will be presumed ; Topham v. Braddick^ 1 Taunt, 
oily per Lawrence, J, It seems, however, that the defendant may, 
under this plea, show a previous conversion more than six years ago ; 
but a jury will not be directed to presume one from equivocal evi- 
dence, as from an earlier demand by the plaintiff; for this would be 
setting up the defendant’s own wrong to defeat the action ; Bhilpoti 
V. Kelley^ 3 Ad. ^ E. 106. In Bingham v. Clements^ 12 Q, jS. 260, 
267, it was observed by the court that, after an “actual conversion” 
by taking y “no subsequent demand and refusal will constitute a 
second conversion.” 

Mitigation of damages.'] Although the defendant cannot, under 
the general issue, object that another part owner of the goods has not 
been joined as plaintiff, so as to defeat the action (see Bloxham v. 
Hubbard y 5 Easty 420), yet he may give that fact in evidence in order 
to reduce the plaintiff’s damages to the amount of b^L own share ; 
Nelthorpe v. JDorringtony 2 Lev. 113. If the defendav only pleads 
that he did not convert the goods, he cannot cross-examine the 
plaintiff’s witnesses to show, in mitigation of damages, that the 
goods really belonged to a third person ; Finch v. Blounty 7 C. ^ P. 
478. Whether, in an action by a rightful executor against an 
executor de son tarty the latter may prove, in mitigation of damages, 
that he has paid tho debts of the deceased, see iwsty tit. Actions by 
Executors. Though a conversion cannot be purged, yet the defendant 
may show, in mitigation of damages, that he has returned the goods ; 
Countess of Butland^s casoy 1 Bol. Ah. 5. 


ACTION FOR DETENTION OF GOODS. 

As already stated, suprhy p. 582, the form substituted for the old 
declaration in detinue simply alleges a detention from the plaintiff of 
certain goods. It is enough to showithat the plaintiff is entitled to 
the possession of goods wrongfully withheld by the defendant ; Qled-- 
stane v. Hewitty 1 C. ^ J. 565. Detinue does not lie against bim 
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who never had possession of the chattel, but it does against him who 
once had it, but has improperly parted with the possession of it; 
Jones V, Dowlcy 9 Jf. W* 19 ; or has by carelessness lost that 
which it was his duty to keep safely, as title-deeds entrusted to a 
solicitor ; Reeve v. Palmer^ 5 C. B,, S, 84, 91. If a document 
of title (as a coupon) is voluntarily given away by A. to B, to make 
the Best of it for himself,’^ it cannot be recovered by A/s executors, 
though such a transfer by hand may be incomplete for the purpose 
of transferring any legal interest in the property represented ; Barton 
V. Gainer^ Z H. ^ N. 387 ; 27 X, J. {Ex,) 390, Where the casual 
finder of an article afterwards loses it, the owner cannot maintain 
detinue against him ; Com, Dig, Detinue (Z>). Where two or more 
jointly interested in a chattel deposit it with a stranger, a demand by 
one in his own name only, and not on behalf of all, will not entitle 
him to maintain detinue for it ; Atwood y, Ernest^ 13 C, B, 881. 

Many of the cases referred to respecting the evidence in an action 
for conversion, will apply to this action also. 

Plea of non deiinet,'\ By r. 15, II, T, 1853, ‘‘ In actions for 
detaining goods, the plea of non detinet shall operate as a denial of 
the detention of the goods by the defendant, but not of the plaintifF^s 
property therein ; and no other defence than such denial shall be 
admissible under that plea.’' 

The effect of the general denial in detinue differs from its effect in 
an action for a conversion, for this plea absolutely excludes any 
evidence under it but the denial of detention. So there is a differ- 
ence between conversion and detention ; for detention does not neces- 
sarily imply a wrongful detention ; but it must, at all events, be an 
adverse ana active detention ; and therefore even at common law a 
pledge by the plaintiff' to the defendant must have been pleaded ; Co, 
Lit, 283, cited in Richards v. P\anhum^ 6 M, ^ 7K 420, where it 
was held that neither title nor justiff cation can be shown under Not 
guilty. See also Clements v. Flighty 16 M, <§• TF, 42 ; Lane v, 
Tewson, 12 Ad, E, 116. It seems that the defendant cannot, under 
this plea, or under a plea that the goods were not the goods of the 
plaintiff, set up a tenancy in common with the plaintiff ; Mason v. 
Farnelly 12 ^|L iSr TV, 674. Nor can he under that, or any plea in 
bay, set up a defence that there are other persons, co-tenants with 
the plaintiff, who are not joined in the action ; Broadbent v. Led^ 
wardy 11 Ad, §• E, 209. See Austin v. Kollcy 1 Ex, 586. But a 
defence, that the defendant has sold the goods under the direction of 
a person who was tenant in common with the plaintiff, may be given 
in evidence “under non detinet ; Morgan v. Marquis^ 9 Ex, 145 ; 23 
L, J, 21. Where the defendant has lost the plaintiff's goods by 
negligence (as where an attorney loses his client's title deeds), the 
mere fact of loss is not a defence; for this is setting up his own 
wrongful act ; and detinue lies though the demand be after the loss ; 
Reeve v. Palmer y 5 C, B,y iV. S, 84, tff. in Cam. Scacc. But a loss 
by mere accident without negligence is an answer on the plea of non 
detinet ; lb, ; Roux v. Wiseman, 1 Fast, 4* Fin, 45 ; Com, Dig, 
Detinue (Z>). A tender of the goods before action may be given in 
evidence under this plea, for the detention is then not adverse ; 
Clements v. Flight, 16 M, TV, 42 ; and see Leader y, RhySy 10 C, B,y 
N, S. 369; 30 L, J. {C. P.) 34^. 

Denial of property or possession of the plaintiff It is certain that 
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defendant cannot deny the plaintiflF’a possession or right of possession 
under non detinet; and we have seen that a tenancy in common with 
the plaintiff is not evidence under a denial of the plaintiff’s title ; for 
the plaintiff’s title does not exclude that of the defendant. Such co- 
tenancy must, it seems, be specially pleaded ; Mmon v. Farnell^ supra. 

On the whole, the decisions are not clear or satisfactory on the effect 
of the traverses in detinue since the new rules ; and the decisions 
on actions for conversion cannot be relied on as guides in actions of 
detinue ; for the plea of “ non detinet ” never had, at common 
law, the same operation as that of Not guilty,” nor was the latter 
plea in use in this form of action. 

In Oliver v. Oliver ^ 11 C. J?., N. S. 139; 31 L, J. (C. P.) 4, it 
was held that a plea that the property claimed was not the pro- 
perty of the plaintiff, was not supported by proof that it consisted of 
letters written by the defendant <o the plaintiff. And in Stubs v. 
StubSf 1 IT, C, 267, 31 i. J, {Ex,) 610, the testator had obtained 
from Herald’s College a grant of arms, to bo borne by him and his de- 
scendants. By his will he bequeathed to his wife the whole of his 
household furniture. The widow retained possession of the instru- 
ment containing the grant. It was held, that she was not liable to 
an action of detinue at the suit of the testator’s nephews. 

Leave and licence.'] This plea is not supported by proof of a deli- 
very by the plaintiff to the defendant in the supposed performance of 
a contract which never existed ; Gregson v. Mucky 4 Q. B, 737. 

Damages.] In detinue, the damages are in general merely nominal; 
but the jury find the value of the articles detained, and the common 
law judgment is, that the plaintiff recover the articles or their value,, 
together with the damages and costs found by the verdict, and the 
costs of increase. See Phillips v. JoneSy 15 Q. B. 859. Special 
damages may, it would seem, be recovered for the detention, if laid 
in the declaration. See Williams v. Archer y 6 (J. B. 318 ; Cross^ 
Jield V. Suchy 8 Ex. 159 ; IVtleg v. Crawfordy 1 E. B. ^ E, 253 ; 
30 L, J. (Q. B.) 310. Where there are separate parcels of goods, 
the jury ought to find the value of each; for the defendant may, 
perhaps, give up some in specie, and pay damages for th^rest ; Pawhj 
V. Holly y 2 W. Bla. 853 ; Sandford v. Alcocky 10 31. ^mV. 689. 

Before the C. L. Pro. Act, 1854, if the defendant, upon a judgment 
against him in this action, chose to pa}^ the sum assessed as the value 
of the articles detained, there was no common law process by which 
he could be compelled to restore them. By section 78 of that act, 
“ The court or a judge shall have power, if they or he see fit so to 
do upon the application of the plaintiff in any action for the detention 
of any chattel, to order that execution shall issue for the return of 
the chattel detained, without giving the defendant the option of 
retaining such chattel upon paying the value assessed, and that if the 
said chattel cannot be found and unless the court or a judge should 
otherwise order, the sheriff shall distrain the defendant by all his 
lands and chattels in the said sheriff’s bailiwick till the defendant 
render such chattel ; or at the option of the plaintiff, that he cause to 
be made of the defendant’s goods the assessed value of such chattel ; 
provided that the plaintiff shall, either by the same or a separate 
writ of execution, be entitled to have made of the defendant’s goods 
the damages, costs, and interest in siich action.” This section does 
not apply when at the trial the value of the chattel has not been 
assessed; Chilton y, Carrington y 15 C. B, 730. 
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General Evidence for the Plaintiff. 

The proceedings in the action of ejectment have been entirely 
altered by the C. L. P. Act, 1862 (16 & 16 Viet. c. 76), ss. 168—222. 
The action is now commenced by a writ instead of a declaration, and 
the names of hetitious persons are now no longer used in the pro- 
ceedings, as formerly. Most of the decisions, however, as to the 
evidence necessary in this action under the former mode of procedure, 
are applicable to the present. 

The plainthBT, or claimant, as he should now be called, must in 
general prove a legal title in himself to the possession of the premises 
at the time mentioned in the writ, the question at the trial being 
(except in the cases hereafter mentioned), whether the statement in 
th^ writ of the title of the claimant is true or false ; and, if true, 
then which of the claimants, if more than one, is entitled, and 
whether to the whole, or to what part ; C. L. P. Act, 1862, 
8. 180. If the claimant appears at the trial, and the defendant 
does not appear, the claimant will be entitled to a verdict with 
costs without any proof of title; id,^ s. 183 ; E. 114, Practice Rules, 
H. T. 1863; R. 30, Pleading Rules, H. T. 1853. And if the defendant 
appears, and the claimant does not appear at the trial, the claimant 
must be nonsuited with costs ; Ibid. 

Proof of a sufficient title. — By mere possession, 2 The plaintiff must 
recover on the strength of his own title, and not on the weakness of 
the defendant’s ; Martin v. Strachan^ 5 T. R. 107, 110 (n). A title 
gained by the old Statute of Limitations has been held sufficient in 
dectment ; Stocker v- Berny^ 1 JLd, Baym, 741 ; Cholmondeley v. 
(Hinton^ 2 J, ^ W. 156 ; although the defendant may have been in 
possession for several years next before the suit ; Doe v. Cooke^ 7 
Bing. 346. And the Act 3 & 4 Wm, 4, c. 27, s. 34, by expressly 
extinguishing all right and title of the party out of possession, 
gives a clear title to him who has been in possession, or in the receipt 
of the rent, for twenty years, by himself, or by those through whom 
he claims; v. Nixo7i, 3 Bru, War, 388; post^ Defence^ 

p. 669. Mere possession for less than twenty years is not, as in 
trespass, sufficient title even against a wrongdoer, per Holroyd, J., 
in JSarper v. Charlesworth^ 4: B, C, 592. And the latter may set 
up the title of a third party, or avail himself of any such title 
appearing in the plaintiff’s evidence ; Boev, Barnard^ Q, B, 945. 
Yet such possession is prhyid facie evidence of title, and (no other in- 
terest appearing in proof) evidence of seisin in fee ; Allen v. Bivington^ 

2 Saund, 111 ; Boe v. Webber j 1 Ad, ^ E, 119; Boe v. Billyard, 

3 M, ^ JR. Ill ; JR. AT. P. 103. Where the defendant forcibly 
expelled the plaintiff who had been in possession for a year as tenant, 
Lord Tenterden, C. J., ruled this to be sufficient proof of title as 
against the defendant, who showed none ; Boe v. Byehall^ Mood. ^ 
M. 346. And plaintiff may, in such a case, recover on proof of prior 
possession, though he has attempted without success at the trial to 
show another title ; Bavison v. Oent^ 1 H, ^ N. 744. But, after a 
verdict on the title relied upon, it is then too late to rety on mere 
possession, on a rule for a new trial ; Boe v. P owelty 8 Q. B. 576. 
It is no answer to an ejectment founded on twenty years’ adverse 
possession, that such possession was in continuation of that of a sister 
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who entered by abatement into the land to which her elder brother 
(whose issue was alive)* was entitled as heir, but who died more than 
twenty years before the ejectment was brought ; Doe v, Lawley^ 3 
Nev. 4* 331. The lessee for years of a copyholder may recover 

as against any one but the lord, without proof of a custom or licence 
to demise for years ; Doe v. Tresidder^ 1 Q. B. 416. 

A tenant who has come in under, or paid rent to another, cannot 
in general dispute his title, see poet^ p. 621. And a party may be 
estopped from disputing the title of another in this action by having 
referred the question of right to an arbitrator, who awarded in favour 
of the plaintiff ; Doe v. Bosser^ 3 Baet^ 15. So where the question of 
tenancy and rent has been submitted to the Master of the Kolls by an 
amicable suit, the tenant cannot dispute the plaintiff’s title to rent 
after acquiescence in the decree of the Master against him ; Allaeon 
V. Starkf 9 Ad. B. 255. 

Title, at what time,'] The plaintiff must also show that ho had a 
right of entry at the time mentioned in the writ ; B. iNT. P. 105. If 
his entry is barred by the Statute of Limitations or otherwise, he 
cannot recover. If his right to enter, therefore, has accrued more 
than twenty years before the bringing of the action, he must be pre- 
pared to show himself within some of the exceptions in the statute. 
See the statute, post, Defence, pp. 665 et seqq. 

An heir-at-law may lay his title on the day on which his ancestor 
died ; Boe v. Ilersey, 3 iVils. 274. And a posthumous son taking 
lands by way of remainder under statute Ip & 11 Wm. 3, c. 16, may 
lay his title on the day of his father’s death; e^mhle per Lord 
Hardwicke, B. N. P. 105. Where a person came lawfully into 
possession, so that ejectment cannot be maintained until such posses- 
sion has been determined by demand or otherwise, the title mustlbo 
laid after the demand ; Bight v. Beard, 13 Bast, 210 ; Doe v. 
ford, 2 C. K. 448. So where there has been a tenancy at will, the 
title cannot bo laid on a day antecedent to the determination of the 
will ; Goodtitle v. llerhert, 4 T. B. 680. ^eopost, p. 623. But in 
ejectment by a mortgagee against a mortgagor in possession, the title 
may be laid on a day anterior to the actual determination of the will ; 
jasrBuller, J., Birch v. Wright, 1 T. B. 383. post^Bjectment by 
Mortgagee, p. 659-GO. But if a clause is inserted in the mortgage- 
deed that the mortgagor shall continue in possession until default 
made in payment on a day fixed, this amounts to a re-demise, and 
the title must be laid on a day subsequent to the time for pay- 
ment ; Wilkinson v. Hall, 3 JV. C. 508. Where, in the old form of 
action, the demise was laid on the 1st of October, without naming 
any year, it was held enough to prove a title on any 1st of October, 
and that no amendment was necessary ; Doe v. Heather, 8 M. 4r W. 
158. But the day mentioned in the writ may be amended at Misi 
Prius so as to suit the proof of title ; Doe v. Leach, 3 M. <§• G. 229 ; 
Doe V. Hall, 6 M. ^ G. 795 ; and see C. L. P. Act, 1852, s. 222, 

Title, in whom.] All the persons in whom the title is alleged to be 
should be named in the writ, and the jury at the trial will find which 
of them are entitled, and whether to the whole, or to what part ; 
C. L. P. Act, 1852, s. 180. If the defendant defends for 
the whole of the land mentioned in the writ, and the plaintiff 
proves title to the possession of part only, the defendant is en- 
titled to have the verdict entered accordingly ; Alcock v* Wil- 
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shaWf 29 X. J. (Q. X.) 143 ; 2 E. ^ E. 633. The judge, at the 
trial, may, under s. 222 (if not under s. 3$) of C, L. P. Act, 1852, 
add the names of any persons, as claimants, in whom it turns out 
that the legal estate is vested ; Blake v. Done^ 1 II, N. 465 ; 31 
L. J. {Ex.) 100, If several joint-tenants or co-parceners join, 
the whole may be recovered ; Doe v. Read^ 12 Easty 57 ; Doe 
V. Penny 3 Camp. 190. And such is the case now also with tenants 
in common ; Elliss v. Ellissy 1 E. B. ^ E. S\ \ 27 L. J. (Q. B.) 318. 
If a term vests in executors, the whole land may be recovered under a 
claim by any of them ; Doe v. Wheeler y lb M. ^ W. 623. The 
payment of one entire rent to the common agent of the plaintiffs is 
primd facie evidence of their title as joint tenants ; Doe v. Granty 
12 Easty 221. The foregoing authorities, however, do not seem to 
apply to the case of co-tenants, or other persons having distinct in- 
terests or estates, who have actually made a joint lease, and who 
bAng ejectment to recover possession of the demised premises from 
the lessee, or any one claiming under him. In such a case it seems 
to be immaterial what interest any co-lessor has, of whether he has 
any ; for the tenant is estopped by the lease. But if the several in- 
terests of the joint-lessors appear by recital in the lease, it is doubtful 
whether they can recover as joint- tenants, although a joint right of 
re-entry has been reserved ; Doe v. Ilamiltony 13 Q. B. 977. See 
post, Ejectment hy Landlord, p, 621. 

Proof of title — Legal Estate,'] The plaintiff must prove a legal title, 
an equitable title is not sul&cient ; Doe v. Wroot, 5 East, 138. Thus 
the assignee of -a copyhold by a common law conveyance, without 
surrender, cannot maintain ejectment even against the widow of the 
assignor; Doe v. Webber, 3 N. C. 922. 

It is sometimes necessary to consider at Nisi Prius whether a use 
is executed so as to give the legal estate to the cestui que use. The 
general rule is, that, in thetcase of passive trusts created by deed or 
devise, the use must either be reduplicated, if limited on a freehold, 
or must be limited on a term of years ; otherwise a legal estate 
passes. Thus, if the feoffment is to A. and his heirs, to the use of, 
or in trust for, B. and his heirs, the estate of B. is a legal seisin in 
fee. But if'the conveyance is to A. and his heirs, to the use of B. 
and his heirs, to the use of C. and his heirs, then B. has a legal, and 
C. only an equitable estate. So if the conveyance is to A. and his 
heirs, to the use of, or in trust for, A. and his heirs, to the use of B. 
and his heirs, B. has only an equitable interest ; Doe v. Passingham, 
8 B. C. 305 ; 1 Steph. Com. B. 2, Pt. 1, c, 9. Where the 
estate limited to a use is a leasehold or chattel interest, the Statute 
of Uses is inoperative, and the use limited is a mere trust ; Ibid. 

With regard to devises, &c., in trust, the rule is, that where 
sonfething is to be done by the trustees which makes it necessary for 
them to have the legal estate, such as the payment of the rents and 
profits to another's separate use, or of the debts of. the testator, or to 
pay rates and taxes, and keep the premises in repair, or the like, the 
legal estate is vested in them, and the beneficial grantee or devisee 
has only an equitable estate. See the note to Jeffreson v. Morton, 
2 Wtns, Saund. 11 5 (n), and the cases there collected. See also 
Poad v. Watson, 8 E. Where the trustees are to pay 

debts, they take the legal fee; Creaton v. Creaton, 26 L.J. {Ch.) 
266 ; 3 Sm. Gif. 386 ; Smith v. Smith, 31 L. J. {C. P.) 25 ; 11 
C. B., N. 8 . 121 ; Spence v. Spence, 31 L. J. (C. P.) 189 ; 12 C. B., 
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N. S. 199. But a mere charge for the payment of debts will not 
give the trustees the legal est^ate, unless the testator intends that 
they shall be active in paying the debts ; Kenrick v. Beauclerck^ 3 
B. ijr B. 175. A trust to receive the rents and profits, and^ay them 
over, vests the legal estate in the trustee ; JDoe v. Homfray^ 6 Ad. §• 
E. 206. * A trust to permit and suffer the cestui que trusts to receive 
the rents and profits, vests it in the cestui que trust ; Broughton v. 
Langley^ 2 Salk. 679. A devise to trustees in trust to pay to or 
permit and suffer to r6ceive, &o. , gives the legal estate to the cestui que 
trust ; because, being inconsistent, the last words shall prevail in a 
will ; Eoe v. BiggSy 2 Taunt. 109. Yet where the trustees under a 
like devise were to repair, to let, &c., it was held that they took the 
legal estate ; White v. Barkery 1 N. C. 673. And where the trust, 
as to three undivided parts out of four, required the legal estate to 
be in the trustees, it was held to vest in them as to all ; ibid. .A‘ 
common law, if an estate be devised to trustees for purposes which 
are to last only for a certain time, the use of the word heirs will 
not give the fee ; the devise will be cut down to the time necessary 
for the purposes. But if the fee be given in terms with trusts that 
extend over an indefinite time, it is not so ; and if no particular 
time can be fixed at which the trusts shall end, the. estate cannot 
bo cut down ; Patteson, J., in Doe v. Davis, 1 Q. B. 430, 438; 
andseej^^er Bay ley, J., in Houston v. Hughes, Q B.^ C. 421 ; and in 
Doe V. Nichollsy 1 B. C. 342. 

In the case of wills made or revived after the 31st December, 
1837, a devise of real estate (not being a presentation to a church) to 
a trustee or executor, will pass the whole estate which the testator 
had power to dispose of by will, unless a definite term of years or 
an estate of freehold be given expressly or by implication ; and 
where any real estate is devised to a trustee without any express 
limitation of the estate to be taken, and the beneficial interest in it, 
or in the surplus rents and profits of it,®s not given to any person 
for life, — or is so given, but the purposes of the trust may continue 
beyond the life of the person, — such devise is to be construed to pass 
to the trustee the whole legal estate which the testator had power to 
dispose of by will, and not an estate determinable when the trust is 
satisfied; 1 Viet. c. 26, ss. 30, 31. 

Broof of legal title. — Bresumption of surrender . The following 
are a few cases representing the law 'of presumed surrender before 8 
& 9 Viet. c. 12. deepest, p. 618. 

Where the legal estate was vested in a trustee, and there was no 
direct evidence of a conveyance or surrender to the cestui que trust, 
it was held that a jury might sometimes* presume such conveyance or 
surrender; Lade v. Ilolford, B. iV. P. 110; Goodtitle v. Jones, 7 
T. R. 45. On the same principle, where an estate was directed to be 
conveyed to A. on his attaining his majority, it was held that a jury 
might, within four years from that time, presume that it was so con*- 
veyed by the trustees ; England v. Slade, 4 T. R. 682. So where it 
was for the interest of the owner of the inheritance that a satisfied 
term should be considered as surrendered, and it appeared that no 
beneficial purpose could be answered by the continuance of the term, 
a surrender might be presumed; Doe v. Wrighte, 2 B. ^ A. 710. 
See also Doe v. Ilildery 2 B. A. 782. But in Doe v. Plowman, 
2 B. if Ad. 573, and in Aspinal v. Kempson, Sugd. V. ^ B. 446 
(8th ed.), cor. Lord Eldon, C., the doctrine held in the above cases 
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was questioned ; and the Court will not presume a surrender^ unless 
there has been a dealing with the estate in a Way in which reason- 
able men and men of business would not have dealt with it unless 
the term had been put an end to; Garrard.^. Tuck^ 8 C. B. 231 ; 
see also Cottrell y. Hughes y \o C. B. 532 ; and, in the 14th edit, of 
V. P. 621, Doe V. Hilder is considered by Lord St. Leonards as 
overruled. 

The mere fact of a term being satisfied, furnishes no ground from 
which the jury can presume it surrendered; tlvans v. Bieknelly 6 
Ves. 185. There ought to be some dealing with the term, to autho- 
rise such a presumption ; Ibid ; Doe v. WilliamSy 2 M. ^ W. 749. 
Where a term has been expresslg assigned to attend the inheritance, 
and there has been no act or omission inconsistent with the existence 
of the term, there is less ground to presume a surrender from the 
mere lapse of time and silence of the party who possesses the inhe- 
ritance ; Doe V. Plowman, 2 B, Ad. 573. So the recognition of 
the term as subsisting at a late period (Doe v. Scott, 11 Bast, 478) ; 
— the fact that it would have been contrary to the duty of the trus- 
tees to surrender the estate (Keene v. Deardon, 8 Bast, 267) ; — or 
that the original enjoyment of the party, who sets up the presumed 
conveyance, was consistent with the fact of there having been no 
conveyance (Doe v. Heed, 5 B. Sc A. 237) ; — are all circumstances 
from which a jury may infer that no conveyance has taken place. 
A. devised an estate to trustees for years with remainder to B., who, 
eighteen years after the death of A., treated the estate as his own 
freehold, and leased it for lives : it was held that the jury ought not 
to presume a surrender; and, per Bayley, B., “Is there any case 
where a surrender has been presumed within twenty years ? I do 
not think that a jury ought to be required to presume what they do 
not believe. In the present case, if a surrender had really taken 
place, it must have been kMwn to many Day v. Williams, 2 C. Sc 
J. 460. “No case can bPput in which any presumption has been 
made, except where a title has been shown by the party, who calls 
for the presumption, good in substance but wanting some collateral 
matter necessary to make it complete in point of form per Tindal, 
C. J., Doe V. Cooke, 6 Bing. 179. 

Attendant Terms, 8^9 Viet. c. 112.] Such was the state of the 
law before the passing of 8 & 9 Yict. c. 112. The first section of that 
act enacts, that every satisfied term, which was, on 31st December, 
1845, either by express declaration or construction of law, attendant 
on the inheritance of any land, shall on that day cease as to such 
land ; but that the term, so attendant bv express declaration, shall 
notwithstanding afford to every one tne same protection against 
charges, actions, claims, &c., as it would have afi’orded to him if it 
had continued to subsist, but had not been assigned or dealt with, 
after that day ; and shall for the purpose of such protection bo con- 
sidered in every court of law and equity to be a subsisting term. 

It is not clear whether the effect of the statute is only to afford a 
protection against claims, or to give a title; it would rather seem, 
however, that it is the former only ; see Doe v. Price, 16 M. ^ W. 
603. And in such cases the defendant will, perhaps, only be required 
to show the existence of the term on the 31st December, 1845, and 
that it was then attendant by express declaration. If the latter is 
the effect of the statute, it is not clear what should be the course of 
proceeding where the real claimant seeks to avail himself of the 
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statute^ more esmoially where the termor, living in 1845, has sinoe 
died. As the statute was made for the henelit of persons justly 
entitled, a defendant would probably not be able to avail himself of 
the statute, except in cases where equity would not formerly have 
restrained him from setting up the term; 9oe v. Moulsdahy 16 Af. 
^ W. 689 ; Cottrell v. Hughes^ 15 C. B. 532 ; 24 L. J. (C. P.) 107. 

The second section of the act relates to terms subsisting or there- 
after created, and booming satisfied since dlst December, 1845, and 
which, after that ^y, shall become attendant either by express 
declaration or construction of law ; and it enacts that every such 
term shall, immediately on its becoming so attendant, absolutely 
cease as to the land upon the reversion whereof it shall become 
attendant. In order that the term should cease under this section it 
must have become attendant on the legal inheritance ; Doe v. Jones^ 
13 Q. P. 774. 

Where a term is to attend the inheritance, it can only be dealt with 
by those who are entitled to the inheritance ; and therefore an assign^ 
ment by a tenant for life is inoperative ; Plant v. Taylor y 7 PT. N* 
211 ; 31 Z. J. (Par.) 289, 

Proof of legal title, — Estoppeir\ The defendant may, in some cases, 
disprove the legal title of the party through whom both he and the 
plaintiff claim. Thus, where the plaintiff claims under a conveyance 
from A. B. in 1818, and the defendant under a conveyance from 
A. B. in 1824, the defendant may show that, in 1818, A. B. had no 
legal estate to convey ; Doe v. P owelty 1 Ad, D, 531. But whore 
A., without title, entered upon land and built a cottage, and after- 
wards accepted a lease by indenture from B. ; and defendant, claim- 
ing the land as his own, paid A. 20/. to give up possession to him ; 
it was held, in ejectment by B., that A. had estopped himself from 
controverting the title of B., and that ^e defendant was bound by 
the estoppel, having come in under, andWcoived possession from A.; 
Doe v. Mills y 2 u4<i. JK. 17. So, where the defendant fraudulently 
got possession by obtaining the licence of the occupier, and then set 
up an adverse title, it was held that the occupier might maintain 
ejectment against him without proof of title ; Doe v. Baytuj^y 3 Ad, 
4* D, 188. So an agreement to purchase by a party in possession is 
such an acknowledgment of title in tho vendor as, in the event of the 
purchase not being completed, to estop the purchaser from denying 
the title of the vendor ; Doe v. Burtony 16 Q, B, 807. 

As already stated, antOy p. 168, a tenant may sliow that the title 
of the landlord has expired. Thus, in ejectment for a forfeiture, he 
may show that the plaintiff has conveyed away all his legal estate by 
way of mortgage, though the mortgagee has never enforced his 
rights ; Doe v. Bdwardsy 5 B, ^ Ad, 1065, See further as to 
estoppel, posty Ejectment hy Landlordy p. 621. 

In the old action of ejectment it was no answer at Nisi Frius that 
the defendant was the wife of the lessor, or of one of the lessors of 
the plaintiff ; Doe v. Dahjy 8 Q, B, 934. 

Title expired^ By sect. 181 of the C. L. F. Act, 1852, in case the 
title of the claimant shall appear to have existed as alleged in 
the writ, and at the time of service thereof, but it shall also appear 
to have expired before the time of trial, the claimant shall, not^ 
withstonding, be entitled to a verdict, according to the fact, that he 
was so entitled at the time of bringing the action and serving 
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the writ, and to a judgment for his cost of suit. This enactment is 
in accordance with the old practice ; see Co. Litt. 28oa ; Eoe v. 
Eluckf 3 Camp. 447. But plaintiff cannot sue out and serve a writ 
after the title has expired ; Doe v. ^ennard^ 12 Q. B. 244. Where 
the claimant was assignee of lessee, and the defendant assignee of 
the sub-lessee of the same term, less ten days, who had held over 
after the expiration of his term, on which ejectment was brought 
before the expiration of the ten days, and tjje original term had 
expired before the trial, but there was no affirmative evidence that 
the claimant had no other title ; it was held that the claimant was 
entitled to a verdict in the general form under sect. 180, and to a 
judgment and writ of possession under s. 185 ; Gibhins v. Buckland, 
1 IL C. 736 ; 32 L. J. {Ex.) 156. 

The local description of the premises.'] A variance in the local 
situation of the premises was held fatal, unless amended ; Goodtitle 
V. Lammiman^ 2 Camp. 274. But the power of amendment at Nisi 
Prius, which is given to the same extent as was possessed in the old 
form of action by the C. L, P. Act, 1852, s. 221, and extended by 
8. 222, has rendered a variance of little moment, where the merits 
are not affected by it. 

Actual ouster. — Ejectment by tenants in common^ <§*c.] By the C. 

L, P. Act, 1852, s. 188, <‘In case of an action being brought by some 
or one of several persons entitled as joint-tenants, tenants in common, 
or coparceners, any joint- tenant, tenant in common, or coparcener in 
possession, may at the time of appearance, or within four days after, 
give notice, in the same form as in the notice of a limited defence, 
that he or she defends as such, and admits the right of the claimant 
to an undivided share of the property (stating what share) but denies 
any actual ouster of him frmn the property, and may within the same 
time file an affidavit statin"with reasonable certainty that he or she 
is such joint-tenant, tenant in common, or coparcener, and the share 
of such property to ^hich he or she is entitled, and that he or she 
has not ousted the claimant ; and such notice shall be entered on the 
issue in the same manner as the notice limiting the defence, and upon 
the trial of such an issue the additional question of, whether an 
actual ouster has taken j)lace, shall be tried.^^ And by s. 189, ‘‘Upon 
the trial of such issue as last aforesaid, if it shall be found that the 
defendant is joint- tenant, tenant in common, or coparcener with the 
claimant, then the question, whether an actual ouster has taken 
place, shall be tried.’’ 

Where a tenant in common had been in the sole and uninterrupted 
possessipn for thirty- six years, without account to, or demand by, his 
companion, this was held to be ground for a jury to presume an 
actual ouster ; Doe v. Prosser, Coiop. 217. If one tenant in posses- 
sion claims the whole and denies possession to the other, this, being 
beyond the mere act of receiving the whole rent, is evidence of an 
ouster; Doe v. Bird, 11 East, 49; Litt. s. 322; Co. Litt. 199 h. 
So where three of four co-tenants authorised a company to use the 
land for a railroad, it was held that such user amounted to an ouster 
of the fourth tenant in common ; Doe v. Horn, 3 M. <8* W'. 340 ; 5 

M. <§• W. 564. Where one of two tenants in common of a wall 
altered the height of it and built an outhouse, of which the roof 
.extended over it, and put up a tablet on the wall claiming the whole 
wall, it was held that this was evidence for the j ury of an ouster of 
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the co-tenant ; Stedman y. Smith j 8 JSr. JB, 1 ; 26 X. «/, (Q. JS,) 
314* Before the '3 & 4 Wm. 4, c. 27, a bare perception of the profits 
by one tenant in common for twenty-six years was no ouster; 
Fairclaim v. Shackleton^ 5 Burr. 2604. And where one tenant in 
common levied a fine and took the rents and profits afterwards, 
without account, for nearly five years, it was held that there was 
no evidence from which a jury could presume (contrary to the justice 
of the case) an ouster of the other tenant ; Peaceable v. Bead^ 1 
East^ 568. 

By 3 & 4 Wm. 4, c. 27 (for limitation of actions), s. 12, it is 
enacted, that where any one or more of several persons entitled to 
any land, or rent, as coparceners, joint- tenants, or tenants in com- 
mon, shall have been in possession or receipt of the entirety, or more 
than his or their undivided share of such land or of the profits or of 
such rent, for his or their own benefit, or for the benefit of any person 
other than the person entitled to the other share, such possession or 
receipt shall not be deemed the possession or receipt of or by such 
last-mentioned person. This section has been held retrospective, at 
least for the purposes of the act ; Culley v, JDoe^ 11 Ad. Sr E. 1017 ; 
post^ p. 673. 

It would seem that if the defendant does not proceed as pointed 
out in the 188th section of the C. L. P. Act, 1852, he cannot set 
up at the trial that ho is joint-tenant, &c., with the plaintift* ; see 
Oulley V. Ad. E. 1008, 1015 ; Oates v. Brydon^ 3 Burr, 

1897* But see sect. 221. 


Ejectment by Landlord, 

In ejectment by a landlord, the plaintiff in general need not prove 
his own title, but only the demise, and its expiration either by eflSlux 
of time, determination of will, demand (•possession, notice to quit, 
disclaimer, or forfeiture. 

The tenant in general cannot dispute the title c^f his lessor ; Delaney 
V. Fox^ 2 C, B.y N, S, 768; 26 L. J, {C. P.) 248; whether the 
original lessor or his assignee be plaintiff', Gouldsworth v. Knights^ 
11 31. ^ W. 337 ; Cuthbertson v. Irving^ 6 H. «§• N, 135 ; 29 L. J, 
{Ex.) 485 {Ex. Ch.). Therefore, if a demise be shown, and title be 
traced from the lessor to the plaintiff*, no other evidence of title 
need be given. And where the defendant, before the expiration 
of his term, has entered into an agreement for a renewal of his 
tenancy from a person claiming as devisee of the landlord, and has 
paid him rent, he cannot dispute the title of the claimant by proving 
the incapacity of the devisor, if no fraud was practised on the defen- 
dant by the claimant ; Doe v. Wiggins^ 4 Q, B. 367. And !i person 
claiming under, or who has received possession by the voluntary act 
of, the tenant, is equally estopped ; Doe v. 3fiilSf 2 Ad. E, 17, 
cited more fully, anie^^ p. 619. But if the defect of title in the lessor 
appears on the lease itself, the lessee is not estopped from showing 
that defect ; Doe v. Goldsmith^ 2 C, J, 674 ; Greenaway v. Hart, 
14 C. B. 340; 23 X. J. (C, P.) 115. Where, however, defendant 
was lessee^ to the plaintiff, and had paid rent under a lease, which 
contained in the habendum a proviso tHat it was subject to an inden- 
ture of lease between defendant, the plaintiff, and W. K,, whereby 
the premises were demised to W. K. for twenty-one years ; and at the 
time of the suit, which was brought for breaches of covenant in 
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the lease from the f>laititi£P to the defendant, the term demised to 
W. E. was outstanding : it was held, that the defendant could not 
set up this term against the plaintiff; Luke v. Ashhy^ 31 X. X. {Bx \ 
168 GOO. 

The doctrine of estoppel has been applied also to encroachments 
made by the tenant during the 4erm, whether^ for life or years, out 
of land belonging^to a stranger, either adjoining to the lands held 
by the tenant, or separated from it by a road ; but the principle is 
scarcely that of an estoppel, but rather proceeds on the ground that if 
the power to encroach is derived from the occupation of premises held 
of a landlord, and the encroachment is occupied as if it were 
part of the holding, the presumption is that it is included in the 
tenancy, and belongs to the landlord ; Loe v. Jones^ 15 M. 4* W. 
580; Andrews v. Hailes^ 2 L, ^ B. 349 ; 22 L, J. (Q. B,) 409; 
Loe V. Tidhury^ 14 ft j&. 304 ; 23 X. X (ft P.) 57. But this pre- 
sumption is one of fact only, and may be rebutted by clear evidence 
that, at the time the encroachment was made, the tenant intended it 
for himself ; see the last cases. 

A mere licensee is on the same footing as a tenant ; therefore where 
a person fraudulently obtained leave to enter from a servant of the 
plaintiff, and then set up a title to the premises, it was held that he 
could not defend an ejectment, but was bound to deliver up posses- 
sion before he disputed the title ; Loe v, Baytup^ 3 Ad. Er B. 188. 
Where A. conveyed lands in fee with an agreement that he was to 
remain in possession during his life ; it was held, that A.^s widow 
could not defend her possession against an ejectment at the suit of 
the alienee by setting up the title of a party to whom her husband 
had previously mortgaged the land; Looy. okh'row^ 7 Ad. E. 157. 
The lessor of the plaintiff was devisee of A., and it appeared that A, 
let the defendant into possession, but was then occupier himself as 
servant only, or at most tenant at sufferance, to another ; still it was 
held that this was sufdcieiffc title as against the defendant ; Loe v. 
Birchmore^ 9 Ad. ^ JB. 662. In Loe v. Barton^ 11 Ad. <S' B. 307, 
it was held that thp defendant might show that the plaintiff, his 
lessor, was mortgagor in possession with the mortgagee’s assent 
when he let the defendant into possession, and that the mortgagor 
had since been treated by the mortgagee as a trespasser, whereby the 
mortgagor’s title and the defendant’s rightful possession under him 
have been determined. In that case evidence was tendered (but 
rejected) to show that the mortgagee had given notice to the defen- 
dant to pay the rent to him, and the defendant had paid it accord- 
ingly ; and the court granted a new trial, as the evidence tendered 
would have tended to show that the mortgagor had been treated as 
a trespasser ; and semhle^ if communication were shown to have 
taken ]^ace between the mortgagee and mortgagor, would have been 
sufEicient proof. This case has, however, been questioned ; see per 
Williams, J., in Lelaney v. Fox^ 2 ft. X., N* S, 777; 26 X, J. 
(ft. P.) 250 ; where the court held that payment of rent under a 
threat of distress to a third person, who in fact was the real owner, 
was not a constructive eviction, so as to open the estoppel ; and qmere, 
whether any only constructive eviction would be sufficient ; & ft. 
see, however, Loe v. Barton^ suprh. A payment of rent under a 
mistake to a person other than the person by whom the possession 
was given, is no estoppel; Loe v. Barton^ suprd. See further, ante, 
TO. 162-3, Action for use and occupation ; and pdst^ Action of 
Meplevin ; Plea^ non tenuit, pp. 677-8. 
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Proof of the tenancy.’] If there is a demise by deed or in writin^^ 
it must be proved (unless admitted) by the production of the originiu, 
or of the counterpart ; Poe v* Davis y 7 Potsty 363. If in the defen- 
dant’s possession, notice to produce it should be given. Where the 
lease is by parol, it may be proved by a person who was present at 
the making, or by an admission of the defendant ; 2 Phill. Pv, 221, 
And though the terms of the lease have been committed to writing, 
yet if not signed by the parties, they may be proved by parol ; jR, v. 
St. MartirH'sy Leicester y 2 Ad. ^ P. 210 ; see also, antcy p. 2. And 
the terms of a lease in writing may be proved by oral admissions of 
the opposite party ; Howard v. Smithy 3 3f. §• O. 254 ; and see 
Slatterie v. Pooleyy 6 31. ^ W. 664. 

Tenancy at will. — Demand of possession.] Where a party has been 
let into possession pending a treaty for a purchase or a lease {Pight 
V. Beard y 13 Pasty 210) ; or under a void or imperfect lease or con- 
veyance {Liu. s. 70 ; Denn v. Fearnsidcy 1 Wils. 176 ; Doe v. Pdgdry 
2 N. C. 503) ; or where, having been tenant for a term which j|}as 
expired, he continues in possessioi; negotiating for a new one {Doe v. 
Stennetty 2 Psp. 717) ; in these and the like cases the party is either 
strictly tenant at will, or at all events is in lawful possession, and 
cannot be ejected until such possession is determined by demand of 
possession, breaking off the treaty, or other determination of the will ; 
Denn v. Pawline y 10 Pasty 261 ; Doe v. Jacksony 1 B. ^ C. 448. 
And the demand must be made before the day named in the writ ; 
Goodtitle v. Ilerherty 4 T. P. 680. The principle of these cases is, 
that ‘Mt is not the agreement, but the letting into possession, that 
creates the tenancy ; for the person, so suffered to occupy, cannot on 
the one hand be considered as a trespasser when he enters, and on 
the other hand cannot have more than the interest of a tenant at will, 
the lowest estate known to the law ; ” per curiamy in Doe v. Staniony 
1 31. 4* W. 700, A cestui que trust (if in actual occupation, 3feUihg 
V. Leaky 16 C. B. 652, 24 L. J. {C. P.) 187) is, at law, tenant at will 
to his trustee ; Garrard v. Tacky 8 C. B. 2S1. 

Where a tenancy at will is created, any act inconsistent with a 
tenancy at will, done by either party will amount to a determination 
of the will, and render unnecessary a formal demand of possession ; 
thus a threat made to the tenant by the agent of the lessor to take 
measures to recover possession ” is sufldcient ; Doe v. Pricey 9 Bing. 
356. So a feoffment by the lessor to another with livery of seisin 
made on the land, though in the absence of the tenant, determines 
the will; Ball v. Cullimorcy 2 C. 31. ^ P. 120. So the granting 
of a lease, though invalid, by parish officers to another, who there- 
upon takes possession, is a determination of a previous tenancy at 
will of the defendant ; Wallis v. DelmaVy 29 L. J. {Px.) 276. An 
entry by the landlord, and the exercise of an act of ownership, which 
would otherwise have amounted to a trespass, determines the estate 
at will, whether done with the intention of determining it or not ; 
Turner v. DoCy 9 31. W. 643. An assignment by a tenant at wM 
is a determination of the will; Co. Litt. 57 a; Shaw v. Barhory 
Cro. Pliz. 830. See Birch v. Wright, 1 T. P. 382. So where a 
purchaser, let into possession, refuses to complete the purchase and 
assigns his interest, the assignthent is a determination of the will 
without demand; Doe v. Abbot; Winton Sum. As. 1838, per 
Parke, B. But an assimment, or other act by the tenant, in order to 
be a determination of the will, as against the landlord, must be known 
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to the landlord ; Tinhorn v. Souster^ 8 JEa:. 763 ; 22 i. J*. {JEx.) 266. 
If the landlord becomes insolvent, the vesting order, with Knowledge 
of it by the tenant, determines the tenancy ; Doe v. Thomas^ 6 JSx. 
854; 20 Z. J. (JEx.)367. 

Where the vendor of a term, before all the purchase-money was 
paid, agreed with the vendee that he should have possession of the 
premises till a given day, paying the reserved rent in the mean time, 
and that, in case he did not pay the residue of the purchase money 
on that day, he should forfeit the portion he had already paid and 
not be entitled to an assignment of the lease. Lord Ellen borough held 
that this agreement operated like a clause of re-entry on a breach of 
covenant in a lease, and that, the residue of the purchase money not 
being paid on the appointed day, the vendee’s interest thereupon 
ceased, and he might be ejected "without any notice; Doe v. Sayevy 
3 Camp. 8. And if a third person, under such circumstances, has 
come in as a tenant to the vendee^, though with the vendor’s know- 
ledge, ejectment may be maintained against him also without notice ; 
Doe V. Boulton^ 6 M. <§• S. 148. So where a man got into possession 
of a house without the privity of the landlord, and the parties after- 
wards entered into a negotiation for a lease but disagreed about the 
value of the fixtures, Lord Ellenborough was of opinion that, if this 
was a tenancy of any sort it was a tenancy at sufferance, and that a 
notice to quit was unnecessary ; Doe v. Quigley ^ 2 Camp. 505 ; and 
see Doe v. LawdeVy 1 Stark. 308 ; Doe v. Pulleny 2 N. C. 749. 

A demand of possession may be made upon the wife of the tenant 
at will on the premises ; Roe v. Streety 2 Ad. E. 329. 

As to the case of mortgagee and mortgagor see post, Ejectment by 
Mortgagee, p. 659. 

Proof of tenancy from year to year. "X Evidence of a demise from 
year to year, may, in the absence of other proof, be gathered from the 
payment and receipt of yearly rent ; Doe v. Ilorn, 3 M. <§(• W. 339. 
Where payment of rent is the only proof of tenancy, defendant may 
show that the plaintiff received it as agent for another ; Doe v. Francis, 
2 Moo. ^ Rob. 57. And where the receipt of rent was relied upon 
by the defendant as evidence of such a tenancy, and of the consequent 
necessity of notice to quit, the plaintiff was held to have rebutted the 
presumption by showing that he received it as due on a lease, the 
expiration of which had been concealed from him by the defendant ; 
Doe V. Cragoy 6 C. B. 99; 17 L. J. {C. P.) 263. If a party, having 
a lease void by the Statute of Frauds {Doe v. Bell, 5 71 72. 471) ; or 
by 8 & 9 Viet. c. 106, s. 3 (Tress v. Savage, 4 Z. ^ Z. 36; Lee v. 
Smith, 9 Ex. 662) ; or an agreement for a lease {Mann v. Lovejoy, 
Ry. Mood. 355 ; Doe v. Stratton, 4 Bing. 446 ; Braythwayte v. 
Hitchcock, 10 M. ^ W. 494) — enters into possession and pays rent 
at so much a year, the jury may conclude that he entered under a 
parol demise from year to year on such of the terms of the void lease, 
or of the agreement, as are not inconsistent with such a holding. So if, 
being in possession, he acknowledges that ^alf a year’s rent at so 
muon is due ; Cox v. Bent, 5 Bing. 185 ; but if the acknowledg- 
ment be not of some certain sum, it may be an admission of a tenancy, 
but it is no evidence of a tenancy from year to year ; see Regnart v. 
Porter, 7 Bing. 451, So, too, where a tenant holds over after the 
determination of his term, and pays rent, the presumption is that he 
holds as tenant from year to year on the terms of the expired lease ; 
80 far as they are applicable to a tenaxk^sr from year to year ; and 
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this, too, though the rent be increased by agreement ; Dighy v. 
Atkinsony 4 Camp. 275 ; Hyatt v. GriJfUhsy 17 Q. B. 505. HencOi 
if the lease contained, or by the agreement was to contain, a clause 
of re-entry for breach of a husbandry covenant {Doe v. Amey, 12 
Ad. <$* JE. 476); or for non-payment of rent {Tho^nas v. Backer y 1 
H. ^ N. 669; 26 L. J. {Ex.) 207); — the yearly tenancy will be sub- 
ject to a similar condition. So, if the tenant has entered and paid 
rent under an agreement for a lease for seven years {Doe v. Strattony 
4 Bing. 446) ; or under a void lease for more than •three years {Doe v. 
Moffatty 15 Q. B. 257 ; Tress v. Savagcy 4 E. ^ B. 36) ; and has 
occupied during the whole period, the tenancy ceases by effluxion of 
time ; an agreement that it should cease at the end of seven years 
not being inconsistent with a tenancy from yeauito year. . The pre- 
sumption as to the terms of holding is in all these cases one of fact, 
and not of law ; Hyatt v. Griffiths y 17 Q. B. 505 ; though it 
would seem that where rent is paid, it is a conclusion of law 
that some tenancy is created ; Bishop v. Howardy 2 B. ^ C. 100. 
Where the yearly tenant of glebe lands remained in possession for 
eight months after the death of the incumbent, to whom he was 
tenant, it was held that, after such a lapse of time, it might be 
presumed that the now incumbent had assented to the continuance 
of the tenancy on the same terms as before, and that a notice to 
quit was necessary ; Doe v. Somerville , 6 B. ^ C. 126. And a similar 
presumption would be made against a corporation aggregate ; Doe v. 
TanierCy 12 Q. B. 998. 

By holding premises for several weeks, paying rent weekly, a tenancy 
from week to week is created ; Jones v. Millsy posty p. 628. 

A letting so long as both x>arties please, without any reservation or 
payment of annual rent, makes a tenancy at will; BicUardson v. Bo>ng^ 
ridgCy 4 Taunt. 128. 8o a letting by deed, expressly “ at will, at the 
rate of so much per annum payable quarterly, is not converted into a 
yearly tenancy by payment of the annual rent ; Doe v* CoXy 11 Q. B^ 
122 . 

Leasey or agreement for a leasej] A question frequently occurs, 
whether the instrument produced operates as an actual demise, or is 
merely an agreement to demise. The intention of the parties, as 
declared by the words of the instrument, must govern the construc- 
tion. Upon a review of the cases, it seems that words of present 
demise, as, ‘‘I demise,” — or words conferring a right of enjoyment, 

that the party “ shall hold and enjoy,” — are evidence of an in- 
tention to make an actual lease; Harrington v. Wisey Cro. Eliz. 
486 ; Baxter v, Browne y 2 TV. Bl. 973 ; Boole v. Bentley y 12 East, 
168 ; Barry v. Nugenty cited 5 T. E. 165. The word agree will not 
of itself exclude the inference of a present demise, where there is 
nothing else to show that such a demise was not intended, per 
Tindal, C. J., Staniforth v. FoXy 7 Bing. 592. Where, on the face 
of the instrument, it was evident that a future lease was contem- 
plated, though not expressly provided for, and at the same time 
various terms of the tenancy remained to be ascertained, though, 
there were words of present demise, the instrument was held to 
operate as an agreement only; Morgan v. Bissell, 3 Taunt. 65 , 
But in Doe v. Benjaminy ^ A. ^ E. 644, a stipulation for a future 
lease on the usual terms,” was held compatible with an intent to 
make a present demise. See also Curling v. Mills, 6 M. ^ O. 173 ; 
Boole V. Bentley, supra. A landlord and tenant, between whom 
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there was a subsisting tenancy, agreed in writing for the letting of 
the farm upon different terms, the amount of the rent to be settled 
by valuation, and the tenant to find sureties for his paying tho 
rent. The amount was not settled, and the sureties were not 
given: Held, that the instrument, though it contained words of 
present demise, did not operate as a lease, or alter the terms of 
the existing tenancy ; John v. Jenkins^ \ C, ^ M, 227. But if the 
terms of the lease are ascertained by the agreement, and there 
are' words of present demise, it will operate as a lease ; Doe v. 
EieSy 8 Bing. 178. And though the preparation of a future lease 
is provided for, yet if it be agreed that in the mean time the- 
lessee shall enter and pay the stipulated rent, &o., that amounts 
to a present demifc ; Pinero v. Judson^ 6 Bing. 206 ; Wurman 
V. Faithfully 6 B. ^ Ad. 1042 ; Pearce v. Cheslyny 4 Ad. ^ E, 
225 ; Anderson v. Midland Bailway Company y 30 L. J. (Q. B.) 
94. Again, where it is stipulated that the lessee shall do some act 
upon the premises before the execution of a formal lease, this has been 
considered as evidence of a present demise ; Poole v. Bentley y 12 
Easty 168. And a stipulation that the agreement shall be considered 
binding until one fully prepared can be produced, is evidence of tho 
same intent ; S.C, ; Poe v. Groces y 15 Easty 244. On the other hand,, 
if a forfeiture would be incurred by holding the instrument to be a 
lease, it is to be presumed that the intention of the parties was 
to make an agreement only; Poe v. Clarcy 2 T. B. 739. And any 
words which show that a future act is to be done before the rela- 
tion of landlord and tenant commences (as the purchase and addition 
of another piece of land to the premises) are ground for holding that 
the instrument was not intended to operate as a lease ; Poe v. Ash- 
burner y 5 T. B. 163. And see Gore v. Lloydy 12 M. W. 463 ; 
Poe V. Clarke y 7 Q. J7. 211. So where a stipulation is contained in 
the instrument, importing that something ulterior to the agreement 
is to be done by way of a regular lease, this is evidence of an agree- 
ment merely ; Poe, v. Smithy 6 Easty 530 ; Bawson v. Eickcy 7 Ad. 
^ E. 451, And an express stipulation for a power of distress, until 
the lease is granted, does not necessarily make the instrument operate 
as a present demise ; Biclcnell v. Moody 5 31. 104. If the party, 

who agrees to demise, appears on the face of the agreement to have no 
present power to lease, it will not be construed to be a present demise ; 
Hayward v. Ilaswell, 6 Ad. ^ E. 265. And see Poe v. Fostery 3^ 
C. B. 215. The inference of a present demise may he prevented by 
an express provision that the agreement shall not operate as such ; 
Perring v. Brook y 1 3Iood. Bob. 510. 

An actual demise may be created hy letters interchanged between 
lessor and lessee; Chapman v. Blacky 4 AT. C. 187, 193, 195; and 
the subsequent acts of the parties are said to be admissible to show 
their intention; S. C. But see Poe v. Powelly post. But, as in 
other cases, where the agreement was to be collected from mutual 
letters, which left some of the terms for future settlement, and con- 
tained no provision for possession before the date of the future lease, 
it was held that there was no present demise ; Jones v. Beynoldsy 
X Q. B. 606. 

Tho law is well settled, that where there is any doubt as to tho 
operation' of the contract, the court must endeavour to discover the 
intention of the parties from the contents of the instrument ; and 
if they see a paramount intention that the instrument shall operate 
as a lease, they must hold it to be such, although it may contain 
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conflicting expressions; per Tindal, C. J., Pinero v. Judson^ 6 JBing. 
210. And in forming its judgment, the court will consider the 
nature of the property, ana look at the instrument in connection 
with surrounding circumstances, but will not regard subsequent acts 

of the parties ; Doe v, Potoell^ 7 31. G. 980, 988, 992. The mar- 
ginal note of the last case also excludes extrinsic circumstances,” 
but the report itself does not bear this out. 

By the 8 & 9 Viet. c. 106, s. 3 (repealing a previous act, 7 & 8 
Viet. c. 76), a lease, for which, before Ist October, 1845, a writing 
was required, is, if made since that date, void unless made by deed. 
The Statute of Frauds, which is referred to in the above enactment, 
requires a writing for every lease, except leases not exceeding the 
term of three years from the making, on which the reserved rent is 
two- thirds of the improved value of the premises. A lease which 
does not conform to the Statute of Frauds, has, by that act, only 
the force of a lease at will ; ante^ p, 171. 

Since the 8 & 9 Viet. c. 106, the same construction must be put 
on an instrument as before the act ; and it will depend upon the 
terms used, whether or not it amounts to a lease ; Stratton v. Pettit^ 
16 C. B. 420, 24 L. J. ((7. P.) 182 ; but it may be as well to observe, 
that, though void as a lease, it may be good as an agreement ; Bond 
V. Itoslingy SOX. J, (Q. B.) 227 ; \ B. S. 371 ; Parker v. Tastoell^ 
2 De Gex Sr J. 659 ; 27 X. X. (Ok.) 812 ; and see Boi/ason v. Leon^ 
31 X. X. {Bx,) 96 ; 7 /X Sr N. 73 ; Tidcy v. Molletty 33 X. X. \C. P.) 
235 ; 16 V. P., N. S. 298. And where a person had entered into 
possession and paid rent under an instrument that is void as a lease, 
not being by deed, the instrument may be used as an agreement to 
show on what terms he holds as a tenant from year to year ; Tress v. 
Savage, 4 E. Sr B. 36 ; 23 X. X. (Q. B.) 339. 

Tenancy, ivlien determinable.^ A demise from year to year so long 
as both parties please, is determinable at the end of the first year, and 
therefore if a tenant hold over after the end of his term, and pay rent, 
the yearly tenancy may be determined at the end of the first year; Doe 
V. Smaridge, 7 Q. B. 957 ; but a demise ‘‘not for one year only, but 
from year to year,” has been held to constitute a tenancy for two years 
at least ; Denn v. Cartright, 4 East, 29. So a demise “ for a year, and 
afterwards from year to year; ” Belasyse v. Burbridge, Lut. 213; and 
see 1 T. B. 380 ; although there be a stipulation for less than a half 
year’s notice to quit ; Doe v. Green, 9 Ad. ^ E. 658. But where the 
demise was “ for twelve months certain, and six months^ notice 
afterwards,” Lord Ellenborough held that the tenant was at liberty 
to quit at the end of twelve months, giving six months’ previous 
notice ; Thompson v. Maherley, 2 Camp. 573. And this decision, 
as explained in Doe v. Green, supra, was recognised in Brown v. 
Symons, 29 L. J. {C. P.) 251 ; 8 C. B., JST. S. 208; and applied to 
a contract in similar terms as to service. A lease for six months, 
and “so on for six months to six months, giving six calendar 
months’ notice,” is a demise for a year at least ; B. v. Chawton, 
1 Q. B. 247. So a demise for the term of three years, “determin- 
able on a six months’ previous notice to quit by either lessor or 
lessee, otherwise to continue from year to year until the term shall 
()ease by notice to quit at the usual time,” is a demise for three 
years certain, and cannot be determined sooner than by a notice 
ending with the third year ; Jones v. Nixon, 31 X. X. (JBx.) 505 ; 
\ H.fy C. 48. An agreement by which the tenant “ is always to 
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be subject to quit at three months' notice/^ is a quarterly ten- 
ancy, aeterrainable at any quarter-day calculated from the day 
of commencement ; Kemp v. Eerrett^ 3 Camp. 510. And an 
agreement by which a house was let at a “yearly rent of 42/., 
payable quarterly, the first payment of 11. 135, to be made 
on the 24th of June next, being the proportion of rent from the 
19th of April to that date,’' and which stipulated that the tenant 
should hold and enjoy possession “ until ono of the parties should 
give to the other six calendar months’ notice to quit at the ex- 
]uration of such notice,” does not create a yearly tenancy, but one 
determinable by six months’ notice, expiring at any of the usual 
quarter days; Eoe v. Grafton^ 18 Q. B. 496; 21 L. J. (Q. -B.) 
276. And see Doe y*. Boe^ 10 M. IV, 670. And see further, post, 
Notice to quit, at what time. 

Notice to quit, lohen necessary.^ In the ordinary case of a tenancy 
from year to year, in order to determine the tenancy a notice to quit 
must he given ; but where a person had entered under an agreement 
for a lease for seven years (l^oe v. Stratton, 4 Bing. 446), or under 
an instrument void as a lease, as being for more than tliree years 
and not under seal (JJoc v. Moffatt, 15 Q. Ji. 257 ; Tress v. Savage, 
4 E. B. 36 ; 23 L. J. {Q. B.) 339), and paid rent so as to create a 
tenancy from year to year, and had occupied during the whole 
period mentioned in the instrument, the tenancy ceases by the 
agreement of the parties, and no notice to quit is necessary to deter- 
mine it. See also Maule, J.’s, judgment in Berrey v. Bindley, 
3 M. O, 514. See also the cases cited ante, p. 625. 

Notice to quit, how proved.'] A notice to quit,* if-.in writing, may 
he proved by a duplicate original, or examined copy, without a 
notice to produce the original ; Doe v. Somerton, 7 Q. B. 58 ; see ante, 
p. 14. 

Notice to quit, at what time it inust he given.] The notice to quit, 
in order to determine a tenancy from year to year, must be proved to 
have been given half a-year "before the end of the current year of 
the tenancy ; except where the rent is payable on the usual quar- 
terly feast-days, when notice on one feast-day to quit on the next but 
one is sufficient ; Bight y. Darhy, 1 T. B. 159, 163; Doey, Kightley, 7 
T. B. 63. Thus, notice on the 28th of September to quit on the ensuing 
25th of March is sufficient; Bog y.Doe, 6 Bing. 574. But the period 
may be controlled by special agreement or local custom ; Boe y. Char^ 
nock, Peake, N. P.4] Doe y. Snowdon, 2 W. Bl. 1225. The notice to 
determine a yearly tenancy must expire at the expiration of the cur- 
rent year, so that the tenant may go out on the anniversary of his 
entry; Bight v. Darhy, 1 T. B. 159; Doe v. Matthews, 11 C. B. 
675 ; or where the tenancy is for less than a year, at the end of such 
shorter period, or some future corresponding period, calculated from 
the day of commencement ; Kemp v. Derrett, 3 Camp. 510. Where 
the tenancy is for less than a year, the length of the notice must be 
regulated by the letting ; as a month’s notice, for a monthly letting, 
&c. ; Doe y. Ilazell, 1 Esp. 94, In Jones v. Mills, 10 C. B., N. S. 
788, 3\ L. J. ( C. P.) 66, it was held that some reasonable notice to quit 
was necessary to determine a tenancy from week to week ; Williams, 
J., being of opinion that a week’s notice was necessary, citing Kemp 
V. Derrett, supra ; and Lord Mansfield’s judgment in Doe v* Darhy, 
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1 T, It, 162 ; Willcs, J., inclining to think half a week’s notice would 
be sufficient, citing Parke, B., m Iluffell v. Armistead, 1 C, ^ P, 57. 
On a letting from year to year to quit at a quarter’s notice, the notice 
must expire with the current year, unless otherwise expressly pro- 
vided; l)oe Y, DotiovaUy 1 2'aunt* 565; 2 Camp, 78, But a letting 
at a yearly rent, payable quarterly, to hold until one party shall give 
the other six months’ notice to quit, may be determined by a six months’ 
notice ending on any of the quarter-days ; JL>oe v. Grafton^ 18 Q. B, 
496; 21 JL, J, (Q. B,') 276. The tenancy will be taken primd facie 
to commence from the day of the tenant’s entry, and not with refer- 
encetoany particular quarter-day; Kemp v. DerreUy 3Gamp.510. But 
where a tenant entered in the middle of a quarter, and afterwards 
paid for that half-quarter, and thenceforth paid from quarter to 
quarter, he was held to be a tenant from the first quarter-day ; Doe 
V. Johnson^ 6 Ksp, 10; v. Stapleton^ 3 C, P, 2*15, In 

another case where the tenant entered in the middle of a quarter, 
upon an agreement “to pay rent quarterly, and for the half- 
quarter,” it was left to the jury to say whether the party was tenant 
from the quarter-day to the time when he entered, or from the 

succeeding quarter-day ; Doe v. Selwgn^ Adams Bject, 107. Where 
a tenant for life granted a lease to commence on one of the usual 
quarter-days, void as to the remainderman, and died during the term 
in the middle of a quarter, and the remainderman received rent from 
the tenant for two years at * the quarter days mentioned in the 
demise ; it was held that this was evidence on which a jury ought to 
find that there was an agreement that the tenant should continue to 
hold as tenant from year to year as from the day of the commence- 
ment of the original demise; and that a notice to quit on that day 
was therefore good ; lioe v. Ward^ I II, Bl, 97 ; Doe v. Weller y 7 
T. B, 478, accord, So where a tenant from year to year lets in 
another in his place from whom the landlord receives rent as before, 
the year of the tenancy of the second tenant runs from the commence- 
ment of the original tenancy, and not from the time he entered ; Doe 
V. iSamuely 5 Bsj), 17«5. Wiiere there was a demise for one year and 
six months certain from 13th August j 1838, at a yearly rent, to be 
paid quarterly, the first payment to be on the 29th September next, 
with a proportionate abatement to the tenant, three months’ notice to 
be given previous to the determination of the tenancy ; and the tenant 
continued to occupy beyond the year and six months, it was held that 
the tenancy could be determined by a three months’ notice, expiring 
the 13th August, 1840; Doe v. Dobell, 1 Q, B, 806. See also 
Berrey v. Undlegy 3 31, G, 498. These cases have been cited aa 
deciding the general proposition that a yearly tenancy, created by hold- 
ing over and payment of rent, ran from the original entry of the lessee 
and not from the determination of the previous term ; but they were 
each really determined on the peculiar circumstances of the ease ; and 
where the lease was for fourteen years and a half, which began at 
Christmas and ended at Midsummer and the assignee of the lessee 
held over and paid rent to the assignee of the lessor, the yearly 
tenancy was held to begin at Midsummer; Doe v. Lines, 11 Q, B, 
402 ; 17 L, J, (Q. B,) 108. A. held premises of B. as tenant for a 
year, and so on from year to year, the tenancy commencing at 
Christmas. A. having died one June, his widow, by agreement with 
B., continued to occupy the premises at the same rent, nothing being 
said about the commencement of her tenancy, and so occupied for 
some years : Held, that there was evidence enough to warrant the 
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jury in assuming that the widow’s tenancy was a mere continuation 
of the original tenancy of A., and therefore properly determined by a 
notice expiring at Christmas ; Humphreys v. Frmika^ l6 C. 323. 
A lease made and dated in 1851, habendum for fourteen years from- 
Christmas, 1849, with a proviso that the demise should be de£ermin- 
able by notice at the end of the first seven years thereof, is deter- 
minable at Christmas, 1856; Bird v. Bakery 28 i* J, (Q. J5.) 7 ; 

1 jK. E, 12. Where a tenancy from year to year arises on pay- 
ment of rent by a tenant holding under a lease void by the Statute 
of Frauds, the void lease will regulate the time of the notice ; thus 
the terms of a parol ^ase for seven years being that the tenant should 
enter at Lady-day and quit at Candlemas, and the tenant having 
entered accordingly and paid rent, it was held that the tenancy could 
only be determined by a notice to quit at Candlemas ; J)oe v. Belly 
6 JK. 471 ; and see antCy p. 621. 

A variation in the rent, agreed upon during the tenancy, does not 
alone make a new tenancy ; Doe v. Kendricky Adams Eject, 107 ; 
Doe V. Geekicy 5 Q, J?. 841. 

Where the tenant enters upon difterent parts qf the premises at 
different times, it is sufficient to give half a-year’s notice to quit with 
reference to the original time of entry on the substantial p}art of the 
premises demised; Doe v. Snowdoiiy 2 TF. Bl. 1224; Doe v. SpencCy 6 
Easty 120; Doe v. IFatkins, 7 Easty 551. And it seems it is a question 
for the jury, which is the principal, *and which the accessorial sub- 
ject of demise ; Doe v. Ilowardy 11 Easty 498. But queer Cy whether 
the landlord can recover the whole, as from a day before the right of 
entry on the ivhole has accrued; Doe v. BhodeSy 11 M, W. 600. 

A holding from Michaelmas primd facie signifies Michaelmas new 
style ; Doe v. LeUy 11 Easty 312. But where the tenancy is 
by parol from Michaelmas to Michaelmas, evidence may^ be given 
that by the custom of the country such a tenancy w^as considered 
to be from old Michaelmas; Furley v. Woody 1 Esp. 198; Doe 
V. BensoUy 4 B, 8^ A, 588; Smith v. Walton y % Bmg. 238. And 
evidence of the intention of the parties is admissible ; Den v. Hop^ 
kh^sony 3 D, XI, 507. But where, in a lease by deedy the tenancy 
was ‘‘from the feast of St. Michael,” it was held that these words 
imported new Michaelmas, and could not be shown by extrinsic 
evidence to refer to old Michaelmas; Doe v. Xea, 11 Easty 312; 
^Smith v. Waltony 8 Bing, 235. 

A notice to quit is of course no evidence se to prove the 
oommencement of the tenancy; Doe v. Calverty 2 Camp, 8S8; but if a 
notice to quit be personally served upon the tenant, who reads it, or 
has it read to him, and does not object to it, his conduct amounts to 
an admission, and the notice is primd facie evidence of the commence- 
ment of the tenancy, if a specific time for quitting be mentioned in 
it; Thomas v. ThomaSy 2 Camp. 648 ; Doe v. Forster y 13 East] 405. 
But at most this is only primd facie evidence for the jury, and may 
be rebutted by showing the period when the tenancy did in fact com- 
mence; Oakapple v. CopouSy 4 T. B. 361. Where no specific time 
to quit was mentioned, but the notice was to quit “ at the expiration 
of the ourrent year,” and a declaration in ejectment was served 
nearly a year afterwards, laying the demise half a year after the 
notice, and the tenant, on being served with the declaration, made 
no objection to the notice to quit, nor set up any right to a longer 
possession, but said he would go out as soon as he could suit himself 
with another house, Lord Ellenborough held that it was a question 
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for the jury whether the tenant must not be understood as having 
admitted that the tenancy was determined by the notice ; Doe v. 
Woombwelly 2 Camp. 659. So where a notice was delivered on Sep- 
tember 27th to quit “at the expiration of the term for which you 
hold the same,” and the tenant on being served observed, “ I hope 
Mr. M. does not mean to turn me out,” evidence was admitted by 
Holrofrd, J. of a general custom in that part of the country to let 
* from Lady-day to Lady-day, and that the defendant’s rent was due 
at Miphaelmas and Lady-day respectively, and he directed the jury 
to presume that this tenancy like other tenancies in that x)art of the 
country was from Lady-day to Lady-day ; Doe v. Lamb, Adams 
Nject. 272. If the tenant, upon application by fiis landlord, states 
his tenancy to have commenced on a particular day, being the day 
named in the notice, ho is concludod from disputing the accuracy of 
such statement ; Doe v. Lamhly^ 2 JBsp. 03 5. A receipt for rent, as 
a year's rent up to a particular day, is 2mmd facie evidence of tho 
commencement of the tenancy as on that day : Doe v. Samuel. 5 
Dsp. 173. 

A tenant of premises in. London, between nine and ten o’clock of 
the morning of 25th March, posted in London a notice to quit at the 
next Michaelmas, addressed to the place of business in London of 
the landlords agent, the landlord himself living in the country. The 
agent was there till between six and seven in the evening, and did 
not receive the letter before he left, but found it there on his arrival 
the next morning. The jury having found that the letter was 
delivered on the evening of the 2oth, it was held a good six months’ 
notice ; Dapillon v. Brunton^ 5 JET. AT. 518 ; 29 L. J. {Ex.) 265. 

Notice to quit, by whom to be given. One of several joint- tenants 
may give notice, and recover his share ; Doe v. Chaplin, 3 Taunt. 
120, Notice by one joint-tenant on behalf of all, whether with 
the authority of the others or not, determines the tenancy as to 
all ; j^oe v. Summer sett, 1 B. Ad. 135, 140. So a notice by 
one, where the tenant holds under the joint demise of all; see 2 Man. 

Ryl. 434 (n). So where an agent gives the notice in the name 
of all, but by the authority of one only, it is good for all ; for 
Parke, B., the lessee holds only so long as all agree ; Doe v. Hughes, 

7 M. <§• W. 139, 141, But a notice, required to be “under tho 
hands of the joint- lessors, is not good, if signed by two only out of* 
three ; Right v. Cuthell, 5 East, 491. A notice signed by a stranger 
professing to bo . an agent for all the joint-tenants, ratified before 
ejectment brought, was held to be sufficient; Goodtitle v. Woodward, 

3 B. A. 689 ; but the authority of this case has been questioned, 
and it has been held that a subsequent ratification is not sufficient, 
‘unless given before the notice begins to run ; Doe v. Walters, 10 JS. 

C. 626-i / Nor is the bringing an action a sufficient recognition ; 
S. C. \ for the nofice must be one on which the lessee can safely act 
when given; Doe y. Goldwin, 2 Q. B. 143. Where the landlordas^ 
partner in a firm to which he has let the premises, he may eject ugjfxn 
a hotice to himself and co-tenants ; per Patteson, J., Doe v, Francis, 
Cornwall Sum. As. 1837 ; S. C., 4 M. ^ W. 331, Where there was 
a proviso in a lease (made by tenant In fee), that if either party 
should be desirous to determine it, it should be lawful for him, “ his 
■executors or administrators,” so to do upon twelve months’ noticQ ta 
the other of them, “ his heirs, executors,” &o, ; it was held that the 
devisee of the lessor might give such notice; Roe v. Hayley, 12 East, 



632 


Ejectment by Landlord. 

464. A receiver appointed by the Court of Chancery with authority 
to let lands, has also authority to give a notice to quit ; Doe v. Eead^ 
12 Ea^ty 67. But a mere private receiver of rent, as such, has no 
power to determine a tenancy ; per Parke, J., Doe v. JValterSy 10 
B. C. 633. An agent to receive and let has authority to determine 
a tenancy; per Patteson, J., Doe y:Mizemy 2 Mood. Bob. 56. 
But the agent of such an agent cannot give a notice; Doe v. Ro^nsony 
3 N. C. 677. A verbal notice from the steward of a corporation is 
sufficient, without showing an authority granted to him under seal ; 
Roe V. Riercey 2 Camp. 96 ; see Smith v. Birmingham Gas Co . , 
1 Ad. E. 531. .Where the demise was by persons who were de- 
scribed in the agreement as “the churchwardens of the p:irish of M.’' 
(not naming them), a notice, given by an agent for these persons is 
sufficient, though they had ceased to be in office when the notice was 
given, and it professed to be given on behalf of “ the churchwardens 
of M, the property not being vested in them in a corporate 
character; Doe v. Foster y 3 C. B. 215. 

Notice to quity to whom to be given.’\ Where the premises have 
been underlet, the tenancy must be determined by a notice from the 
lessor to the lessee ; a notice from the lessor to the sub-lessee is 
inoperative ; Pleasant v. BensoUy 14 Easty 234 ; and unnecessary ; 
Roe v. WiggSy 2 N. R. 330. Where A. had been tenant of certain 
premises and paid rent, and upon A. leaving them, B. took pos- 
session, after which neither A. nor B. had paid any rent, it was 
held, in the absence of any evidence to the contrary, it might be pre- 
sumed that B. came in as assignee of A. ; and that notice to quit was 
therefore rightly given to B, ; Doe v. Williamsy 6 B. C. 41. 
Where a corporation is tenant, the notice to quit should be addressed 
to the corporatioHy and served upon its proper officers ; semhlcy Doe 
v. WoodmaHy 8 Easty 228. But it seems doubtful whether a notice 
to quit is necessary by or to a corporation where there is no (^miso 
under seal. In Doe v. TanierCy 12 Q. B, 998, the acceptanco ot rent 
by a corporation was held to create the presumption of a tenancy from 
yearto year, andrender a notice to quit necessary ; bwtF^inlay v. Bristol 
and Exeter Railway Co.y 7 Ex. 409 ; 21 L. J. {Ex.) 117 ; cited ante, jj. 
167, seems directly contrary ; Doe v. Taniere was not however cited. 

Notice to quity form ofr\ In ordinary cases, the notice may be by 
parol; Timmins v. Rowlmso7iy 3 Burr. 1603 ; Rooy. Pierccy 2 Ca^np. 
96 ; Doe v. Cricky 5 Flsj}. 196. The form of notice is not material. It 
must, however, refer to some distinct time ; therefore a notice to quit 
“forthwith,” or “from henceforth,” or “to quit” generally, would 
be bad; Goode y. Dowellsy 4 M. 4' W. 199, 201. But sembley a 
notice to quit given by a tenant “as soon as by Jaw he might,” would 
be good ; per Lord Abinger, C. B., S. C. A notice to quit “ at the 
expiration of the present year’s tenancy,” is efficient ; Doe y 
Timothy y 2 C. 4" N. 351. Though the courts listen with reluc- 
tance to objections to the form of the notice {Doe v. Archery 14 
Easty 246), it must yet be explicit and positive, and not give the 
tenant an option of continuing under a new agreement ; but a notice 
to quit “or I shall insist OJ^ double rent,” was held good, because 
the latter part of the notice evidently referred only to the penalty 
inflicted by 4 Geo. 2, c. 28, though the terms of that statute (which 
gives double the annual value) were mistaken ; Doe v. Jackson, 1 
Doug. 175. If the notice had really contained the option of a new 
agreement, and said, for instance, “ or else that you agree to pay 
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double rent,” Lord Mansdeld, C. J., was of opinion that it would 
not have been good, S, C* Where the notice stated that the tenant, 
on failure, would be required to pay double rent or value so long as 
he retained possession, it was held good; Doe v. Goldwin^ 2 Q, B. 
143. Where the notice was to quit “on the ‘25th March, or 8tli 
April next ensuing,” and was delivered before new Michaelmas- 
day, it was held good, as intended to meet a holding commencing 
either at new or old Lady-day, and not to give an alternative ; Doe 
V. Wrightman^ 4 5. And a notice to quit at “ Michaelmas,” 

^f in time, will do either for old or new Michaelmas-day, according 
to the period of the commencement of the tenancy ; Doe v. Vince, 2 
Camp, 256 ; Denn v. Walker, Peake Ad. Ca, 194. But a notice 
to quit on the 11th October (old Michaelmas-day), though served in 
time, will not determine a holding from new Michaelmas-day ; Doe 
V. Lea, 11 East, 312. So a notice by the lessee to quit on the 24th 
of June, “ agreeably to covenant,” the covenant requiring a notice 
expiring at Michaeliiias, is bad ; and evidence is not admissible to 
show that the landlord understood it to mean Michaelmas ; Cadby v. 
Martinez, 11 Ad, E, 720. 

An obvious mistake will not vitiate the notice ; as, where a 
notice was given at Michaelmas, 1795, to quit at Lady-day, 
“ which will be in the year 1795,” and the defendant was told 
at the time of the service of the notice that he must quit at next 
Lady-day ; Doe v. Kightley, 7 2\ E- 63. A notice dated 27th 
September, and served on the 28th, requiring the tenant to quit 
at “ Lady-clay next, or at the end of your current year,” (which 
was Michaelmas,) will be understood to mean Michaelmas in the suc- 
ceeding 3 ’ear ; Doe v. Culliford, 4 D, E, 248, But three of the 
judges dissented from this case in Doe v. Morphett, 7 Q. B* 577 ; cited 
infra. Where a tenancy of 'land began on 2nd of February, and of a 
house on 1st Ma^", a notice dated and served on 22nd October, 1833, to 
quit both land and house, “ at the expirafaon of half a year from this 
notice or at such other time or times as j'our present year’s holding 
of the premises or any part thereof respectively shall expire after the 
expiration of half a year from this notice,” was held a sufiJeient 
notice to determine the tenancy of the house on 1st May, 1834, and 
of the lands on 2nd February, 1835 ; Doe v. Smith, 5 Ad, ^ E, 350. 
So a notice to a weekly tenant to quit “ on Friday, provided your 
tenancy expires on that day, or otherwise at the end of j^our tenancy^ 
next after one week from the date of this notice;” was held suffi- 
cient to determine a tenancy beginning on a Wednesday ; Doe v. 
Scott, 6 Bing, 362. But where a notice to quit “on lltli October 
no^y next or such other daj^ as your tenancy may expire on,” was 
delivered in June, 1840: it was held that this was not a good notice 
for 11th October, 1841 ; Mills Goff, 14 M, W, 72. So a no- 
tice served in October, to quit “on 13th May next, or such other 
day as the current year, for which you now hold, will expire,” was 
held not to terminate a Martinmas (November) holding ; Doe v. 
Morphett, 7 Q. B, 577. 

A misdescription of the premises, which can lead to no mistake, 
will not be fatal; as where the notice was to quit “the premises 
which you hold of me, commonly called The Waterman’s Arms,” 
when, m fact, the house was called “The Bricklayers’ Arms,” 
there being no sign called The AVaterman’s Arms in the parish ; Doe 

dem. Cox v, , 4 Esjj, 185. So where the parish was misnamed 

in the notice ; Doe y, }Vilkinson, 12 Ad, <§• E, 743. 


s £ 8 



634 


!^ectinent hy Landlord. 

As a lessor cannot determine the tenancy as to part of the things 
demised, the notice must include all the premises held under the 
same demise ; and the courts will, if possible, give effect to the no- 
tice so as to determine the tenancy altogether ; as where it mentions 
the chief part of the holding by its name or description; Doe v. 
Archer f Last^ 245; Doe v. Churchy 3 Camp. 71. Where the 
notice is directed to the tenant by a 'wrong Christian name, and he 
keeps it, the irregularity is waived ; Doe v. Spiller^ 6 Dep. 70. A 
notice to quit to a tenant of lands originally devised to the rector 
and churchwardens of a parish and their successors in trust, signed 
by the now rector and churchwardens, requiring the tenant to 
deliver up the premises ‘‘ to the rector and churchwardens for 
the time being” (there being no such corporation), is bad; Doe 
V. Fairclough^ 6 M. S. 40. See Doe v. Foster^ 3 C. B. 215 ; 
ante^ p. 632. 

Notice to quit^ service o/l] When the notice is in writing, in the 
absence of any special terms in the holding, it is not necessary that 
it should be served upon the tenant personally. It is sufficient if 
the notice is delivered and explained to the servant of ^the tenant 
at his dwelling-house, though the dwelling-house be not on the 
demised premises ; such service affording presumptive evidence that 
the notice came to the hands of the tenant, the servant not being 
called ; Jones v. Marshy 4 T. It. 464 ; and it is sufficient, though the 
tenant, by reason of absence, is not informed of it till within half a 
year of its expiration ; Doe v. Dunbar y Mood. <§• M. 10. It seems 
that service at the tenant's dwelling-house is sufficient without proof 
that he received it, and whether he got it or not ; Doe v. Dunbar y 
supra (and see S. C.y note (a)) ; Smith v. Clurhy 9 DowL 202. But 
it is not sufficient that the notice was merely left at the tenant's 
dwelling-house without shoY^ing that it was delivered to a servant, 
or that it came to the tenant’s hands ; Doe y. Lucas y 5 Fsp, 153. 
Service of the notice upon a relation of the undertenant upon the 
premises, is not sufficient, though the notice was properly addressed 
to the tenant, per Lord Ellenborough, Doe v. Leviy Adams Fject.y 
92. Service of the notice on the premises upon one of two joint- 
tenants, who resides on them, is presumptive evidence of the notice 
having reached the other joint-tenant ; Doe v* Wathinsy 7 Fasby 
551 ; Doe v. Cricky 5 Bsp. 196. 

Notice to quity waiver of.'\ The notice may be waived by the 
acceptance of rent, due after the expiration of the notice ; but the 
money must be received qua rent ; and it is a question for the jury 
whether it was so received ; Goodright v. Cordwenty 6 T. JR. 219 ; 
Doe V. BatteUy Cowp. 243. Where a quarter’s rent, due after the 
expiration of the notice, had been received by the landlord’s banker 
without any special authority, though the rent was usually paid to 
him, it was held, in the absence of any proof that the rent had come 
to the landlord’s hands, to be no waiver ; Doe v. Calvert y 2 Camp. 
387. A distress for rent accruing after the expiration of the notice 
is a waiver ; Zouch v. Willingaley 1 M. Bl. 311. But if the distress 
be only for rent due at or before the expiration of the notice, it will 
not be a waiver, if taken within six months of the expiration of the 
notice, by reason of the 8 Ann., o. 14, ss. 6 & 7, which gives the 
landlord power to distrain within six months of the determination 
of the tenancy ; Semhley per Wilson, J., S. C. And see posty pp. 
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640-641, Forfeiture waived. A demand of subsequent rent does not 
necessarily operate as a waiver, but it is evidence for the jury ; Flyth 
V. Dennett, 13 C. JB. 178. The notice majr be waived by a subsequent 
notice, for it recognises a tenancy subsisting after the expiration of 
the former ; Doe v. F aimer, 16 Fast, 53. But where a second 
notice was given after the expiration of the first, and after the com- 
mencement of an ejectment in which the landlord continued to 
proceed notwithstanding the second notice, it was held no waiver; 
for it was not {possible for the defendant to suppose that the plaintiff 
intended to waive the first notice, when he knew that the plaintiff 
was proceeding on it by ejectment ; Doe v'. Humphreys, 2 Fast, 
^37. So where, after the expiration of a notice, the landlord gave a 
second notice, “ I do hereby require you to quit the premises which 
you now hold of me within fourteen days from this date, otherwise 
I shall require double value, it was ruled that the latter notice, 
having for its object only the recovery of the double value, did not 
operate as a waiver ; Doe v. Steel, 3 Camp. 117. So where no notice 
to quit was necessary, and a notice was given **to quit the premises 
which you hold under me, your term therein having long since ex- 
pired,’^ the (ourt considered it a mere demand of possession, and not 
a recognition of a tenancy ; Doe v. Inglis, 3 Taunt. 54. And where 
a landlord gave his tenant notice to quit, but promised not to turn 
him out unless the premises were sold, and after the expiration of 
the notice to quit the premises were sold, but the tenant refused to 
deliver up the possession ; it was held, that the promise was no 
waiver of the notice, and that the refusal of the tenant made him 
a trespasser from the expiration of the notice ; Whiteacre v. Sym^ 
ends, 10 Fast, 13, A notice may be waived by a tenant who gives 
it, as well as by a landlord ; and where the tenant continues in pos- 
session after the expiration of the notice, under an alleged custom, 
it is a question for the jury whether he intended to waive the notice, 
or merely acted in pursuance of the supposed custom: Jones v. Shears, 
4 Ad. ^ F. 832. 

Notice to quit, when dispensed with hy disclaimer. When a tenant 
from year to year has attorned to another person, or done any act 
disclaiming to hold of his landlord, or has in any way put him at 
defiance, the landlord may treat him as a trespasser, and no notice 
to quit will be necessary ; Throgmorton v. Whelpdale, F. N. P. 96 ; 
Doe V. Whittick, Go w, 195. The act must be one necessarily incon- 
sistent with the relation of landlord and tenant ; thus, where a tenant 
from year to year, who had concluded a bargain for the purchase of 
the property from his landlord, provided a good title could be made, 
refused to deliver it up to the landlord on demand, saying, he 
had bought it and would keep it, and was ready to pajr the money ; 
it was held that this was no aisclaimer, as it was a claim to purchase 
consistent with the continuance of the tenancy from year to year in 
the meantime ; Doe v. Stanion, 1 M. W. 695 ; where see the 
previous cases reviewed. So a refusal to pay rent. to a devisee under 
a contested will, the tenant declaring that he was ready to pay the 
rent to any person entitled to it, was . held no disclaimer ; Doe 
V. Pasquali, Peake, N. P. 1l96. So where rent is demanded by the 
assignee of the lessor, it is no disclaimer if the defendant withholds 
rent while he is honestly inquiring into the assi^ee’s title, or 
because he believes himself liable to the assignor ; Doe y. Cooper, 
1 M. ^ G. 135. Where the defendant, who had been a weekly 
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tenant of a cottage to M. up to his death, paid rent for a short 
time afterwards to a person who claimed to be M/s devisee, but 
ceased to do so when he received notice of the p]aintif['’s claim 
to it as heir-at-law, and on being applied to for rent by the plain- 
tiff’s agent, said ho would pay no more rent till he knew who was 
the real owner ; — this was held no disclaimer ; Jones v. Mills^ 31 
i. J. {C. P.) 66 ; 10 Cl P., N. S. 788. But a refusal by letter to 
pay rent, accompanied with a statement that all connection between 
the claimant and the tenant has ceased, and that he now pays rent 
to another, is a disclaimer ; Doe v. Grubby 10 P. C. 824. So 
where the tenant says to the landlord, “ I have no rent for you, for 
P, has ordered me to pay none,” it is a disclaimer ; Doe v. Pitttnany 
2 Nev. M. 673. 

Where the defendant, who held under a tenant for life, received,, 
on his death, a letter from the plaintiff' claiming as heir and de- 
manding rent, to which the defendant answered that he held the 
premises as tenant to S., that he had never considered the plaintiff' 
as his landlord, that he should be ready to pay the rent to any one 
who should bo proved to be entitled to it, but that, without dis- 
X)uting the plaintiff’s pedigree, he must decline taking upon himself 
to decide upon his claim without more satisfactory proof in a legal 
manner ; — it was held the plaintiff' could maintain ejectment with- 
out any further demand or notice; Doe v. Froivd^ 4 Ding, 557^ 
The lessee for years, under a lease made by tenant in tail, which 
was not binding on the remainderman, C., refused on demand to pay 
rent to C. after the lessor’s death, alleging that another person was 
entitled whom he was willing to pay ; and it was held that this dis- 
claimer enabled C, to bring ejectment without notice or demand of 
possession ; and that the mere demand of rent did not make a tenancy 
between the defendant and C. ; Doe v. Itollings^ 4 C. li, 188. 
Tenant at will died, and his heir entered and claimed the land as 
his own; it was held that the devisees of the lessor might eject 
without notice or demand ; Doe v, Thompson^ 5 Ad, E, 632. 

Though a mere verbal disavowal by the tenant of the holding under 
the particular landlord has been held* suflBcient disclaimer to dispense 
with a notice to quit in the case of a tenancy from year to year ; see 
per Curiam^ Doe v. Stanion, 1 M. <5* 702 ; a verbal disclaimer is 

not sufficient to work a forfeiture of a definite term of years under a 
lease by deed ; Doe v. IVellsy 10 Ad, E, 427 ; nor does the mere 
act of paying the rent to a third person operate as a forfeiture of a 
lease ; Doe v. Parker^ Gow^ 180 ; for that purpose some act, 
such as delivering up possession of the premises and the lease in fraud 
of the landlord, to one claiming under a hostile title, may be suffi- 
cient ; Doe y, Flynn, 1 C,, 31, ^ M, 137. But that case was put 
as proceeding expressly on the fraud in Doe v. Wells^ 10 Ad, ^ E, 
427 ; in which last case it was held that a definite term of years was 
not forfeited by an oral refusal to pay rent, on the grouna that the 
land belonged to the tenant and not to his lessor; and the court 
there considered a disolaim'er by a 'yearly tenant to be rather evidence 
of a determination of the will, and so a dispensing with a notice to 
quit, than a forfeiture of the estate ; and par Maule, J., in Doe v* 
Rollings, 4 C, B. 192-3, “ A disclaimer dispenses with a notice to 
quit in the case of a tenant from year to year, who is otherwise 
entitled to such notice. Where a term of years is vested in a party, 
it is contrary to the Statute of Frauds to allow the term to be divested 
by matter of parol.” , 



Proof of Forfeiture^ 637 

The disclaimer relied upon must not be after the day mentioned ' 
in the writ from which the plaintiff claims to be entitled ; Poe v. 
Cawdor^ 1 C.y M. P, 398. An admission of a disclaimer by the 
tenant in posseAion is evidence against one who defends as his land- 
lord*; Poe V. Litherlandj 4 ^d, ^ J&. 784. 

Proof of forfeiture of the lease. ^ Where the lessor proceeds on a 
forfeiture of the lease, he must prove the demise and the forfeiture 
incurred. 

As to how far a disclaimer may work a forfeiture, see stiprUy 
p. 636. 

The right of re-entry will appear on proof of the lease. The 
general rule is, that a clause of re-entry is to be construed strictly, 
per Lord Tenterden, C. J., Poe v. JMarcliettiy 1 P. A.d. 720. 
Where the forfeiture is for the non-performance of a covenant, the 
burden of proof, although negative, is on the plaintiff ; Poe v. Pohsotiy 
2 C. tS’ P. 245. in an agreement of demise it was “stipulated and 
conditioned that the tenant should not assign,” &c. ; this was held 
to be a condition for the breach of which the lessor might maintain 
an ejectment; Poe v. JFatt, 8 tJj* O. 308, 316; where see cases 
cited as to what words create a condition. Where the lessee under- 
let, and in the underlease there was a proviso that, in case of a 
breach 4)f covenant the lessee and lessor might enter, it was held that 
this proviso gave a separate right of re-entry to the lessee or lessor ; 
Poe V. WhitCy 4 Bimj. 276. And where, before the C. L. P. Act, 
1852, a mortgagor and mortgagee joined in a lease reserving a 
power of re-entry to them, or either of them, for abroach of covenant, 
it was held that a joint demise in tlie declaration was improper, 
becausi^tho estate revested in the mortgagee only ; Poe v. Adams y 2 
V. J. 232, See G reenaioay v. Ilarty 14 O. B. 340, cited ayitCy 
p. 428. 

The lessor cannot re-enter after he has parted with his reversion ; 
Fenn v. Smart, 12 East, 444; Poe v. Edwards, 5 B. Ad, 1065. 
But where a termor demised for the whole of his term, it was 
held that he could enter on a forfeiture for a breach of con- 
dition ; Poe V. Bateman, 2 B. A, 168 ; Eitf. s. 325, accord. 

By the 32 Hen, 8, c. 34, grantees or assignees of reversions may 
take advantage of conditions of re-entry against lessees, their 
assigns, &c., “ for non-payment of rent, for waste, and other 
forfeiture.” The condition must be ejusdem generis as those * 
mentioned ; Co. Lilt. 215 ; where see further on this statute. A 
condition not to assign is collateral ; Pennant^ s case, 3 Bep. 64 a ; 
Collins y. Sillye, Styles, 265 ; and therefore not within the statute ; 
though in Lucas v. Howy Sir T. Baym. 250, this was doubted. A 
grantee of part of the reversion was not within this statute ; but by 
22 & 23 Viet, c, 35, s. 3, where the reversion upon a lease is se- 
vered, and the rent or other reservation is legally apportioned, the 
assignee of each part of the reversion shall in respect of the appor- 
tioned rent, &c. allotted or belonging to him, have the benefit of all 
couditious of re-entry for non-payment of the original rent, &c., as if 
such conditions had been reserved to him as incident to his part of 
the reversion, in respect of the apportioned rent, &c. 

Be-entry for non-payment of rent.'\ If the proceeding be at 
common law on a condition of re-entry for non-payment of rent, 
there must be a demand of the precise rent due, on the exact day 
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on which it became due and payable to save the forfeiture, at the 
proper place of payment, at a convenient hour before sunset ; 1 Wrns. 

287, n (16) ; Hill Kempshall^l C. 975; Acockay, Phil’- 
lipSt N, 183; Barry v. Glover ^ 10 Jr. C. L\ Mip, 113 (C. P.). 

These formalities may, however, be dispensed with by express stipu- 
lation in the lease; "-Doe v. Masters^ ^ B. C, 490. And by the 
Common Law Procedure Act, 1852* (15 & 16 Viet. c. 76), s. 210, 
(making; similar provisions to those contained in 4 Geo. 2, c. 28, s. 2), 
where half a-year^ s rent shall he in arrear,and the landlord to whom 
the same is due hath right by law to re-enter for the non-payment, 
the landlord may, without any formal demand or re-entry, serve a 
writ in ejectment; or in case it cannot be served, or no tenant be 
in possession, affix a copy thereof upon the door of the messuage, 
or, if the ejectment be not for a messuage, upon some notorious 
place of the lands, &o.; and such affixing shall be deemed legal 
service thereof ; which service or affixing shall stand in the place of 
a demand and re-entry ; and in case of judgment against the defen- 
dant for non-appearance, if it shall be made appear to the court 
where the said action is pending by affidavit, or be proved upon the 
trial, if the defendant appears, that half a-year’s rent was due before 
the said writ was served, and that no sufficient distress was to be 
found upon the demised premises countervailing the arrears then 
due, and that the lessor had power to re-enter, in such case th$ lessor 
shall recover judgment and execution, as if the rent in arrear had 
been legally demanded and a re-entry made. 

Under this statute the landlord must be prepared with evidence of 
the right of re-entry ; the service of the writ, or the affixing of a 
copy of it, &o, ; that half a- year's rent was in arrear ; and that no 
sufficient distress was found on the premises. The plaintiff’s title 
accrues on the day when the forfeiture would have been complete 
at common law ; Doe v. ShawerosSf 3 -D. §• <7. 752 ; but half a- 
year’s rent must be in arrear at the time the writ was served; 
semhle^ Cotesworth v. Spokes^ 30 J. J. (D. P.) 220; 10 C. -D., 
N. S, 103; cited at length, post^ p. 641. It is sufficient, primd 
facicy to prove that there was no sufficient distress on the premises 
on a certain day between the day when the rent became in arrear 
and the service of the writ ; Doe v. FuchaUy 15 Fasty 286. And 
no sufficient distress is ‘‘to be found on the premises,” unless 
the goods are so visibly there that a broker, using reasonable dili- 
gence, would find them, so as to be able to distrain ; Doe v. FrankSy 
2 C. ^ K, 678. It must appear that every part of the premises has 
been searched ; Bees v. Kinpy cited 2 B, ^ B, 514 ; Forresty 19 ; 
unless the tenant has prevented the landlord from having access to 
the premises, as by locking the doors ; for a distress, which cannot 
be made without a trespass, is no available distress within the Act ; 
per Ix)rd Tenterden, C. J., Doe v. Dysotiy Mood, ili. 77 ; and^o^r 
Martin, B., Hammond y, Mathery 3 P. ^ P, 151. In such a case it 
will be enough to swear to a belief that there was no sufficient dis- 
tress on the premises ; Doe v. Itoey 5 D, ^ L, 272. So if part of 
the premises has been deserted by the tenant, and a person has been 
put in by the landlord to take care of it, proof that there was no 
available distress on that part of the premises when so taken posses- 
sion of by the landlord, and no sufficient distress on the rest of the 
premises at the time of the distress, is sufficient evidence to maintain 
the action ; Wheeler v. StevensQUy 30 X. J. (Pr.) 46 ; 6 -fiT. AT. 
156. And it would seem that proof that more than half a-year's 
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rent is due, and that no sufficient distress countervailing all the 
arrears is to be found, will enable the landlord to avail himself 
of the statute; Cross v. Jordan^ 8 Fx, 149; 22 L. J, {Ex.) 70; 
overruling Foe d. Rowell v. Roe^ 9 Fowl, 648. 

Where a lease contained a proviso for re-entry in case the rent 
was in arrear twenty-one days after the day on which it was due, 

being lawfully demanded,” it was held to be within the statute, 
and that it was unnecessary to prove an actual demand ; Foe v. 
Alexander^ 2 ihf. S, 625 ; accord. Foe v. Wilson^ 6 R. ^ A, 363. 
But if the proviso in the lease does not avoid it, as where the right 
of re-entry is to hold till the arrears are paid, the statute does not 
apply, and the common law forms must he adhered to ; Foe v. Row- 
ditchy 8 Q. R. 973. But qucere whether any demand was there ne- 
cessary at common law, as it was not a case of forfeiture ; see Foe 
V. Horsley^ 1 Ad. <§* B. 766. In that case a rent-charge was 
granted, with power to the grantee, in case the rent should be in 
arrear for a certain time, to enter and enjoy the lands charged, and 
to receive the rents, &c., for his own use, until satisfaction of the 
arrears, and it was held that the grantee might upon the rent be- 
coming in arrear, maintain ejectment against the terre tenant without 
proof of a previous demand of the rent. 

Re-entry for other breaches of covenant,'] See ante^ pp. 432, et seqq, 
tit. Action on Covenants relating to land^ where the most usual 
breaches of covenant, and proofs of them, •are noticed. 

Where the action is brought on a proviso of re-entry in case of 
breach of covenant, the court will compel delivery of a particular of 
the covenants and breaches intended to bo relied on at the trial ; 
Foe V. i^hilipSy 6 T, R, 697. And the proof must bo according 
to the terms of the particular ; and where the particular relies on.noa- 
cultivation, it is not enough to prove an improper course of hus- 
bandry ; Foe V. Rroady 2 M, tjr Q, 523. A variance between 
the amount of rent proved to be due, and that demanded in the 
plaintiff’s particular, is immaterial ; Tenny v. Moody y 3 Ring, 3. 

Where a licence had been granted to assign, &c., all or any part of 
the demised premises, this formerly put an end entirely to the con- 
dition not to assign and clause of re-rentry ; Fumpor's casCy 4 Rep, 
119 6; 1 Sm, L, C, 15, 18; but by the 22 23 Viet. c. 36, ss. 1 

& 2, a licence to assign or do any other act only operates for the 
particular purpose expressed in it, and the condition and right of 
re-entry remain as to all other or subsequent breaches. 

Forfeiture waived,] Where the lease is voidable on breach of 
covenant or condition, at election, and not absolutely void, the de- 
fendant may show that the forfeiture has been waived. A lease 
conditioned to be void for the benefit of one party is voidable only 
at the election of that party ; therefore a lease, with condition that 
upon the breach of some covenant by the lessee, it ‘‘shall be to all 
intents and purposes void,” is voidable only at the option of the 

lessor ; Rede v. Farr^ ^ M, ^ 8, 121 ; Foe v. RanchSy 4 B, 
^ A. 401. And this option must be manifested by some act; 
Roberts v. Favey^ 4 R, Ad, 664. And, in the case of & 
freehold (1 Wins, Saund, 287^ d.), or of a lease for years, where 
the proviso making the lease void contains in addition the words, 
^‘and it shall be lawful for the landlord to re-enter” {Arnsiu 
V. Woodward, 6 R. ^ C, 619), that act must be a re-entry. Bxil 
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no actual entry is necessary, the bringing ejectment is suiEoient ; 
see cases cited 1 Wms, Saund. 287, n. (16). If, before declaring 
such option, the landlord, with notice of the forfeiture, accepts rent 
accruing since the forfeiture, it is a waiver ; Goodright v, Davids^ 
Cowp. 803 ; Arnsby v. Woodward^ ante. And this, although he 
declares that he accepts the money, not as rent, but as compensation, 
provided the lessee declares that he pays it as rent ; and a protest, 
that he does not take it as a waiver, is inoperative ; Croft v. Lum- 
ley^ b E. ^ J3. 648. And it is not necessary that he should know 
01 every specific act ; for a waiver as to one act specifically known 
will be a waiver as to all of the same class ; 8. C. But if at the 
time he accepted the rent he was ignorant of the forfeiture, the 
acceptance is no waiver ; Eoe v. IIarrisG7i, 2 T. R. 425. Notice of 
the forfeiture is, therefore, a material and issuable fact ; Pennant's 
casCf 3 Rep. 64 b. « 

In Eoe V. Birchy 1 M. ^ W. 408, Parke, B. expressed a decided 
opinion, (though it was not necessary for the decision of the case,) 
that an absolute unqualified demand of subsequent rent would 
amount to a waiver of the forfeiture ; and this was cited with 
approbation in JDendy y. NichoUy 4 C. B.y N. 8. 316; 27 L. J. 
{C. P.) 2.20 ; in which it was held that bringing an action for such 
rent is a waiver, as was held also in Roe v. Minshall^ B, N. P. 96 c. 
See also Green's casCy infra. The acceptance of rent from an insol- 
vent after his discharge is a waiver of the forfeiture by insolvency ; 
and the non-payment of a ^heduled debt due to the lessor is not a 
continuing insolvency ; Doc v. Rees, 4 F. C. 384, The acceptance, 
after the forfeiture, of rent due before, is not a waiver ; Green's 
casCy Cro. EHz. 3 ; but if the receipt for such rent describe the 
lessee as tenant, that is sufiicient evidence of waiver ; 8. And 
though some positive act is necessary, and merely lying by and 
witnessing a forfeiture is not a waiver ; Doe v. Allen y 3 Taunt. 
78; yet if the landlord by thus lying by or by other act or 
word causes the lessee to believe that the tenancy is treated as still 
subsisting, the landlord cannot afterwards avail himself of the for- 
feiture, see per Mansfield, C. J, ; 8. C.m the judgments in Ward y. 
Dayy infra ; and Gi'een's casCy sujira. Where the proviso avoided the 
lease by neglect of repairs three months after notice to do them, and 
notice was given accordingly on 6th of January, receipt of rent due 
on 25th March was held no waiver ; Doe y. Brmdleyy 4 B. Ad. 
84, 86. 

At common law a distinction has been taken between the effect of 
a receipt of rent and a distress as a waiver of a forfeiture ; and a 
distress made after the forfeiture had accrued, whether for rent due 
before or after the forfeiture, was a waiver, inasmuch as a distress 
could not be made at common law after the tenancy had deter- 
mined 5 and therefore by distraining, the lessor affirmed the con- 
tinuance of the tenancy up to the time of taking the distress ; see 
14 Ass. pi. 10; Co. Litt. 211 b ; Green's casCy Cro. Eliz. 3 ; 3 Reji. 
64 h ; Plowd. 133 ; and Rollcj Ah. tit. Confirmation (fT) 2. {Vinery 
Ah. Confirmation (^) 2.) 

Since the statute of 14 Ann. c, 8, which (ss. 6 and 7) allows a 
distress within six months of the determination of the tenancy if 
the tenant remain in possession, it woUd seem that taking a distress 
within pix mouths of jbhe forfeiture accruing, for rent due before the 
forfeiture, would not ipso facto be a waiver ; see per Wilson, J., in 
^uch V. WilUngaley 1 H. Bl. 312, antcy p. 634 ; and Ward y. Day^ 
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36 L. J. (Q. i?.) 3 ; 4 B. S, 337 ; and jwr Erie, C.J., and AVil- 
Hams, J. ; S. C. in Ex. Ch., 33 X. J. {Q. B.) 255 ; o B. Sr S. 562. 

Where the lessor proceeds for a forfeiture by non-payment of 
rent, under the C. L. Pro. Act, 1852, atite, p. G38,h0 does not waive 
his right of re-entry by taking an insufficient distress for the rent 
by the non-payment of which the lease was forfeited ; Brewer v. 
Eaton^ 3 Doug. 230; for “the distress affords no presumption 
that the landlord has waived the forfeiture, because as the 
statute” “ requires him to prove that no sufficient distress was to bo 
found on the premises, he only distrained to complete the title given 
him by the statute ; ” Lord Manslield, C. J., S. C. In that 
case six months’ rent rem^^ned in arrear after what was obtained 
by the distress. In Cotestoorth v. 10 C. X., N. 8. 103, 

112, 3(J^X. J. {C. P.) 220, 222, under a lease with a clause of re- 
entry on rent being in arrear twenty-one days after any quarter-day, 
tliree quarters’ rent up to Michaelmas being in arrear, the lessee 
distrained on the 2nd October for all three quarters, and realised 
on the 16th October by the distress more than one quarter’s rent, 
and on 2nd November served a writ of ejectment under the sta- 
tute. Half a year’s rent due at Michaelmas was never in arrear 
twenty-one days ; and the court inclined to the opinion that the 
plaintiff could not recover, on the ground that the six months’ rent 
clue at Midsummer which had been in arrear twen^-ono days must 
be in arrear at the time of the service of the writ. But they held 
that the plaintiff had waived the right of re-entry which had accrued 
earlier than Michaelmas by distraining for the Michaelmas rent. 
“ Had the distress been confined to the Midsummer rent, it would 
not have waived the forfeiture for the non-payment of that rent, as 
appears by the case of Brewer v. Eaton^ {mpra). But the distinc- 
tion is plain, that thougli a dist?;ess in respect of rent accruing before 
the breach of condition is no waiver, yet a distress for rent accruing 
after such breach, with notice of it, is a waiver ; because such a 
distress affirms and admits the continuance of the tenancy up to the 
day when the rent so distrained for became due.” It is to bo ob- 
served that the court were speaking only of the effect of a distress 
taken with a view to proceeding under the C. L. Proo. Act, 1852. 

Where a lease contained a clause of re-entry in case the rent 
should be in arrear twenty-one days, and there should be no suffi- 
cient distress. Lord Ellenborough held that the landlord, having 
distrained within the twenty-one days and continued in possession 
after, did not waive his right of re-entry ; Doe v. Johnson^ 1 Stark. 
411. In the case of a proviso to re-enter after three inopths’ notice 
to repair, an agreement to allow the tenant more than three months’^ 
time to repair, is a suspension and not a waiver of the forfeiture ; 
Doe V. Brindley, 4 X. ^ Ad. 84. 

AVhero a lease contained a general covenant to repair, and also a 

covenant to repair upon three months’ notice. Lord Ellenborough 
held that the landlord, by giving a notice “ to repair forthwith,’^ 
did not waive his right of re-entry for the breach of the general 
covenant ; Boe v. Paine, 2 Camp. 520. But where the lease con- 
tained covenants to keep the premises in repair, and to repair within 
three months after notice, ani a clause of re-entry for the breach of 
any covenant, and the landlord gave a notice to repair within three 
months ; it was held that this was a waiver of the forfeiture incurred 
by the breach of the general covenant, and that the landlord could 
not bring ejectment until the expiration of the three months ; Doe 
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V, Meux, 4^ B, ^ C. 606. ** In Boe v. Fame the language of the 

notice was very different ; the tenant was required to put the pre- 
mises in repair forthwith ; that did not prevent the landlord from 
bringing his ejectment at any time •j'* per Bay ley, J., Id. 609. So 
where, besides the general covenant to repair, with right of re- 
entry on breach, there was a proviso* that if the lessee did not repair 
within two months after notice, the lessor might enter and’ do the 
repairs himself at the tenant’s expense, it was held that the lessor 
could not proceed to eject on the general covenant after giving the 
tenant notice to repair under the above proviso ; Doe v. Lewis. 5 Ad. 
4' B. 277. 

A waiver of a forfeiture incurred bv a breach of a continuing 
covenant, as not to underlet (JDoe v. JJlissy 4 Taunt. 735) ; or not 
to use rooms in a particular manner (T>oe v. Woodbridye^ ^ B. ^ C* 
376) ; or to keep insured {Doe y. Gladwin y 6 Q. B. 953) ; (ft to re- 
2>air, Doe y. Jones, 6 Ex. 4 J8 ; — is no waiver of a forfeiture for a 
subsequent breach, althbugh merely a continuance of the original 
breach ; and where the covenant was to repair within a reasonable 
time, and after breach the lessor received rent, he may bring eject- 
ment immediately afterwards ; Doe y. Jones, And it seems 

that if an act of waiver takes place on one day, the landlord may 
sue out a writ for a continuing breach on the next day ; Fries v. 
Worwood, 4 II. N. 512, per Curiam. Though the breach may be 
a continuing one-^ {e. g. user as a shop without licence), yet if it has 
been continued for twenty years with knowledge of the lessor, a licence 
will be presumed, and neither lessor nor his assignee can re-enter ; 
Gibson v. Doeg, 27 L. J. {Ex.) 37 ; 2 H. ^ N. 615, 

It would seem that, except by deed, there cannot at law be any 
dispensation with performance of a covenant, so as to prevent the 
lessor taking advantage of a forfeiture by a subsequent breach ; Doe 
V. Gladwin^ 6 Q. B. 963 ; and Doe' v. Mowe, By. <§r Mood. 343, is 
not to the contrary, for there the landlord had misled the tenant by 
delivering to him a deficient abstract of the lease, and he was there- 
fore held precluded by his own act from enforcing the forfeiture. 

Where the forfeiture is for non-payment of rent, the tenant, by 
C. L. Pro. Act, 1852, s. 212, may stop the proceedings by tendering 
or ]iaying into court the rent and costs. But no other breach ot 
covenant could be cured by a subsequent performance ; therefore, if 
a covenant to insure had been broken by omitting to insure for any 
time, no subsequent insurance could save the forfeiture ; Wilson v. 
Wilson, 14 C. B. 616 ; 23 L. J. {C. F.) 137. But Equity can now 
relieve in some cases. And by 23 & 24 Viet. c. 126, s. 1, on eject- 
ment for forfeiture for non-payment of rent, the court or a judge 
shall have power, upon rule or summons, to give relief in a summary 
manner, but subject to appeal as provided by ss. 4 — 11, up to and 
within the like time after execution issued, and subject to the same 
terms and conditions as to payment of rent, costs, and otherwise, as 
in the Court of Chancery ; and if the lessee, his executors, &c., shall 
be relieved, they shall hold the demised laud according to the lease 
without any fresh lease. By sec, 2, the court or judge may give the 
same relief against forfeiture for not insuring, as a court of equity 
can give under the 22 & 23 Viet. c. 35, ss. 4 & 6, viz., where no 
loss by hre has happened, and the breach has been committed, in the 
opinion of the court, through accident, or mistake, or otherwise 
without fraud or gross negligence, and there is an insuranc^e on fo(>t 
at the time of application in conformity with the covenant ; but this 
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relief is not to be granted more than onoe to the same person in 
respect of the same covenant or condition, nor after a forfeiture has 
already been waived under the same covenant. By s. 5, a minute 
of the relief is to be made by direction of the court or judge on the 
lease or otherwise. 

By the 23 & 24 Viet. c. 38, s. 6, where any actual waiver of the 
benefit of any covenant or condition in any lease on the part of the 
lessor, his heirs, &c., shall be proved to have taken place (after 23rd 
July, 1860), in any one particular instance, such actual waiver shall 
not be assumed nor deemed to extend to any breach of covenant or 
condition other than that to which such waiver shall specially relate, 
nor to be a general waiver of the benefit of any such covenant or 
condition, unless an intention to that effect shall appear. 

When the proceeding is under the C. L. Pro. Act, 1852, s. 217 
{which adthorises service upon tenants within ten days after right of' 
entry accrued, in or after Hilary or Trinity Term), it is no objection 
at Nisi Prius that the writ was not served within ten days ; Doe v. 
Brindley^ 4 B. Ad. 84. 


Fjeciment hy lleir^at-Law. 

Where the jilaintiff claimed as heir-at-law, he must, at common 
law, have proved that the ancestor from whom he claims was actually 
seised of the land ; or, if he claimed as heir to a remainderman, that 
his ancestor was the person in whom the remainder first vested by 
purchase; Batcliff^a case, 3 liep. 42 a; Wath. on Desc. 120; and 
also, that he was heir to such ancestor. The necessity of this proof 
is founded on the rule of law seisina facit stipitem ; but the 3 & 4 
Wm, 4, c, 106, has altered this rule in all descents since 1833. 

By sect. 2 of that act, in every case descent shall be traced from 
the purchaser ; and to the intent that the pedigree may never be 
carried further back than the circumstances of the case and nature 
of the title require, the i^erson last entitled to the land shall, for the 
purpose of that act, bo considered to have been the purchaser thereof, 
unless it shall be proved that he inherited the same, in which case 
the person from whom he inherited shall be considered to have been 
the purchaser, unless it shall bo proved that he inherited ; and in 
like manner the last person from whom the land shall be proved to 
have been inherited, shall in every case be considered to have been 
the purchaser, unless it shall be proved that he inherited the same.” 

By sect. 1 of the same act its provisions are made to extend to all 
hereditaments, corporeal or incorporeal, freehold, copyhold, or cus- 
tomary, and to any possibility, right, or title of entry or action, and 
to any other interest capable of being inherited, whether in possession, 
reversion, remainder, or contingency; and the word purchaser ” is 
explained to mean the person who last acquired the land otherwise 
than by descent, &c. ; and the person last entitled ” extends to the 
last person who had a right to the land, whether he did or did not 
obtain the possession or receipt of the rents and profits. 

By sect. 4, when any one shall acquire land by purchase under a 
limitation to the heir or heirs of the body of any of his ancestors, in 
any assurance executed after the Slst December, 1833, or in any will 
of a testator dying after that day, the land shall descend and the 
descent be traced as if his ancestor bad been the purchaser. 

By sect. 10, on heir may trace his descent through an attainted per- 
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son who died before the descent took place, unless the land escheated 
in consequence of the attainder before Ist January, 1834, 

The act does not extend to any descent taking place on a death 
before 1st January, 1834 ; sect. 11. 

In consequence of a decision shortly after this act, in the case of 
the grand-child of a foundling {Doe *v. Blackburn^ 1 Mood, <S* Bob, 
547), a provision has since been made by sect. 19 of 22 & 23 Viet. c. 
35, 13th August, 1859, that, when there shall be a total failure of 
heirs of the purchaser, or where land shall be descendible as if an 
ancestor had been purchaser, and there is a total failure of his heirs, 
the land shall descend and the descent be traced from the person last 
entitled, as if he had been purchaser. 

’^As the effect of the statute has not yet been fully developed by the 
decisions of the courts, and the old law must for some time continue 
to be a subject of inquiry in actions of ejectment, the cases on the 
latter head have been retained. 


Broof of Actual possession, or receipt of the rent from the 

person in possession, is yrinid facie evidence of seisin in fee ; Co, Litt, 
15 a ; B, N, P, 103 ; Jayne v. PricCj 5 Taunt, 326. So is payment of 
the costs of repairs and building ; Doe v. Clifford^ 2 C, ^ K, 448. 
The possession of a tenant for years gives, an actual seisin to the 
owner of the inheritance ; Co, Litt, 243 a ; Bushhy v. Dixon^ 3 B, 

C, 298. So the possession of guardian in socage confers an actual 
seisin upon the infant; Goodtitle v. Newman, 3 JF-ils, 516. Evi- 
dence of shooting and appointing a gamekeeper by the lord of a 
manor is not properl}’^ reibrrible to a right of soil ; Bay ley, J., 

Tyrwhitt v. Wynne, 2 B, cjj- A, 560 ; though it is evidence that the 
locus is within the limits of the manor ; Doe v. Lang ton, 2 B, Ad, 
680. Holding courts and appointing keepers is proof of the existence 
and seisin of a manor ; Doe v. Ileakin, 6 Ad, ^ E, 495 ; see ante^ 
p. 40, and the cases there cited. And as the presumption from mere 
possession is that of seisin in fee, the declarations of a deceased 
person, shown to have been then in occupation, or in receipt of the 
rents, that he held under A. B., being against interest, are admis- 
sible, to prove the seisin of A. B., though offered in evidence against 
a stranger by a party claiming under A. B. ; Eoe v. Coulthred, 7 
Ad, E, 235 ; Peaceable v. Watson, 4 Taunt, 16 ; Came v. Nicoll, 
1 N. C, 430 ; see ante, pp. 45-6. 

Proof of descent, The plaintiff must prove that all the interme- 
diate heirs between himself and the ancestor under whom he claims 
are dead without issue ; Richards v. Richards, ^15 East, 294 (n). 
Evidence by one of the family that one of the intermediate parties 
went abroad, and was reputed to have died there, and that the 
witness had never heard of his being married, is primd facie evidence 
that the party is dead without issue ; Doe v. Griffin, 15 East, 293. 
As to the presumption of the duration of life, and of death without 
issue, see ante, p. 36. If the plaintiff claims as collateral heir, he 
must prove the descent of himself and tho person last seised from a 
common ancestor ; or at least from two brothers or sisters ; Roe v. 
Lord, 2 W, Bl, 1099. See 3 & 4 Wm. 4, c. 106, s. 5. Proof of 
births, marriages, and deaths has already been noticed to some 
extent, ante, pp. 89-92. For other evidence usually adduced in cases 
of pedigree, see ante, title Hearsay, pp. 37-40. * 
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Proof of Marriage — Pg reputation^ Marriage may be proved 

by reputation ; Peed v. Passery Peake N. P. 238 ; 1 Esp. 214 ; B. 
N, P, 114. Even where the parents are alive, proof that the mother 
was received in society as the wife of the father is sufficient evidence 
of the marriage in ejectment by the son ; JJoe v. Elemingy 4 Bing, 
266. 

Marriage may be also primd facte proved by a witness who was 
present, and it is not necessary in the first instance to prove that the 
proper preliminary formalities were gone through, for the presump- 
tive proof of marriage was not altered by the marriage acts ; St, 
Bevereux v. Much Detv Churchy 1 W, Bl, 367 ; B, N, P, 114 ; 
Peed V. Passer, supra. Either of the alleged married parties is 
competent to prove or disprove the marriage ; Qoodright v. Moss, 
Cowp, 693 ; and so are their declarations after their decease ; S. C, 

The most frequent course of primd facie proof of a marriage is by 
the official registers, with some evidence of the identity of the parties ; 
as to this see ante, pp. 89-92. 

Such is the usual and less formal evidence of marriage; but 
occasions still arise, especially in suits for establishing a title by 
descent, in which it is necessary to inquire into the strict and formal 
requisites of a legal marriage. For this purpose the following 
references may be useful. 

Pro(f of ATarriage, before 26 Geo. 2, c. 33.] Before the Marriage 
Act, 26 Geo. 2, c. 33 (1764), a marriage by sufficient vrords of present 
espousal constituted a binding marriage, though not celebrated in 
facia ecclesia\ See Lautour v. Teesdale, 8 Taunt, 830; 2 Alarsh, 
243 ; and the cases there cited. According to P, v. Alillis, 10 CL 
F, 534, the presence of a priest in orders was essential at common 
law ; but that case has been since questioned ; see observations in 
P, V. Alainivaring, 1 Dear, tV B, 139, But it was considered a 
binding authority in Beamish v. Beamish, post, p. 647. 

Proof of Alar ring e, under 26 G, 2, c, 33,] Tlie Marriage Act, 26 
Geo. 2, c. 33 (1764), put an end tonrrcgular marriages, and required 
certain forms to be adopted in English marriages, whether by banns or 
licence ; and this act continued in force until the act 3 Geo. 4, c. 75, 
which partly repealed it, and thence until 4 Geo. 4, c. 76 (1st No- 
vember, 1823), which wholly repealed it. 

When the marriage took place under stat. 26 Geo. 2, c. 33, s. 1, in 
a chapel, it was necessary to prove that it was a chapel in which 
banns had been usually published at the time ,of the passing of the 
act \ P, V. Northjieldy 2 Doug, 659. And where a register of 
marriages going back to the year 1578, and a register of the 
publication of banns from the year 1754 (when the act passed), 
were produced from the chapel royal in the Tower, it was held 
sufficient evidence upon which to found a presumiption that banns 
had usually been published before the act in that chapel ; Taunton 
V. Wyhorn, 2 Camp, 297. 

Marriages in chapels erected and consecrated ^since the 26 Geo. 2 , 
<5. 33, were rendered valid by various retrospective statutes ; see 
21 Geo. 3, 0 . 63 ; 44 Geo, 3, o. 77 ; 48 Geo. 3, o. 127 ; and 6 Geo. 
4, c. 92. And by these statutes the registers, or copies of the 
registers, of such marriages are to be received in evidence. By 6 
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Geo. 4,^ 0. 92, s. 2, it was made lawful for marriages to be in future 
solemnised in all ohurohes and chapels erected since the passing 
,of 26 Geo. 2, and consecrated, in which churches and chapels it 
had been customary dnd usual, before the passing of that act (6 
Geo. 4), to solemnise marriages ; and the registers of such marriages^ 
or copies thereof, are declared to be evidence, 

Under the 26 Geo. 2, o. 33, where the banns were published in 
wrong names of the parties, and there was no evidence to show that 
they bad ever been known by such names, the marriage was held 
void ; Mather v. Ney^ 3 M. S. 265 (w) ; see also Stanhope v. 
Baldwin^ 1 Addams, 93 ; Green v. Dalton j Id, 289. So where a 
wrong name was fraudulently assumed for the purpose of the mar- 
riage ; Frankland v. Nicholson, 3?»f. /S'. 259 (n) ; Fellowes v. 

Stewart, 2 Phillim, 257 ; Meddowcraft v. Gregory, Id, 365. The rules 
on the subject of banns were thus laid down by Lord Tenterden, C. J., 
in -R. V. Tibshelf, 1 7i. Ad, 195 : First, if there be a total variation 
of name or names, — that is, if the banns are published in a name or 
names totally difierent from those which the parties, or one of them, 
ever used, or by which they were ever known, — the marriage, in pur- 
suance of that publication, is invalid, and it is immaterial in such 
cases whether the misdescription has arisen from accident or design, 
or whether such design bo fraudulent or not. Buj;, secondly, if there 
be a partial variation of name only, as the alteration of a letter or 
letters, or the addition or suppression of one Christian name, or the 
names have been such as the parties have used, and been known by 
at one time and not at another, in such cases the publication may or 
may not be void ; the supposed misdescription may be explained, and 
it oecomes a most important part of the inquiry, whether it was 
consistent with honesty of purpose, or arose from a fraudulent in- 
tention. It is in this class of cases only that it is material to inq^ro 
into the motives of the |partics,^^ A liccnee in a wrong name, Aot 
fraudulently assumed, was held not to avoid a marriage; Lane v. 
Goodwin, 4 Q. B, 361. 

Proof of Marriage, tinder 4 Geo, 4, c. 76 ; 6 7 Wm, 4, c, 85 ; 

- By the act of 4 Geo. 4, c. 76 (the act in force for marriages 

according to the rites of the Church of England, after 1st November, 
1823), s. 2, ‘‘ All banns of matrimony shall bo published in an audible 
manner in the parish church, or in some public chapel in which chapel 
banns of matrimony may now or may hereafter be lawfully published, 
of or belonging to the parish or chapelry wherein the persons to be 
married shall dwell according to the rubrick ; and by sect. 3, the bishop 
of the diocese, with the consent of the patron an(\ the incumljent of the 
church of the parish in which any public chapel, having a chapelry 
thereuntor annexed, may be situated, or of any chapel situated in an 
extra-parochial place, signified to him under their hands and seals 
respectively, may authorise by writing under his hand and seal the 
publication of banns and the solemnisation of marriages in such 
chapels for persons residing in such chapelry or extra-parochial place ; 
and such consent, together with the written authority, shall be 
roistered in the registry of the diocese.’^ 

By the 6 & 7 Will. 4, c. 85, s. 26, the bishop may, with consent of 
patron and incumbent of \ ^parish or a district church (or, in certain 
oases, without such consent), license under his hand and seal, the 
celebration of marriages in any public chapel in the parish or district, 
or in any chapel licensed for divine service, or any chapel, the minister 
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■whereof is duly licensed to officiate therein, according to the rites of the 
Church of England, And, by 7 W. 4 & 1 Viet. c. 22, s. 33, the words 

J3anns may be published^ and marriages solemnised, in this chapel, 
are to be placed in a conspicuous part of the inside of the chapel. By 
7 & 8 Viet. c. 66, s. 2, the bishop’s certificate shall bo conclusive 
evidence that marriages may be lawfully solemnised therein. Whether 
the certificate proves itself, and requires no proof of signature or 
seal ; or whether the certificate may be proved by an examined or 
^rtified copy, is not provided by the act; but see the Official 
ifocuments’ Evidence Act, 8 & 9 Viet. c. 113, s. 1, ante^ p. 70, and 
the act 14 & 15 Viet. c. 99, s. 14, ante^ p. 72. 

lly sect. 10 of 4 Geo. 4, o. 76, no licence is to be granted except for 
the church or chapel belongii^ to the parish, or chapelry where 
one of the persons shall have had his usual place of abode for the 
16 days preceding; which licence, by ss. 14 & 16, is not to be ob- 
tained without consent of the father or guardian of a minor ; but a 
marriage without such consent is not invalid ; jR. v. Birmingham ^ 
S B. ^ C. 29. And by sect. 26 of 4 Geo. 4, c. 76, the validity of a 
marriage under it, whether by banns or licence, cannot be impeached 
by proof, after its celebration, of the non-residence of parties within 
the proper parish or chapelry. 

By sect. 22 of 4 Geo. 4, c. 76, marriages under it will he void if 
the parties knowingly and wilfully intermarry in a place not a church 
or public chapel wherein banns may be published (unless by special 
licence) ; or knowingly and wilfully intermarry without due publi- 
cation of banns or licence ; or knowingly and wilfully consent or 
acquiesce in a marriage by a person not in holy orders. The lan- 
guage of this act differs from the old marriage act, and only avoids 
the marriage where both parties knowingly contravene its provisions ; 
B, V. Wroxton, 4: B, ^ Ad, 640. There the intended husband pro- 
cured the banns to be x^ublished in a Christian and surname which 
the woman had never borne, but without her knowledge, and it was 
held a valid marriage. See also Wiltshire v. Prince^ 3 Hag. JScc. 
M, 332. 

By the later ’act, 6 & 7 W. 4, c. 86, s. 1, a registrar’s certificate 
obtained under that act is made equivalent to banns, and will war- 
rant celebration of marriage according to the rites of the Church 
of England. 

It would seem that where a marriage in a parish church is shown to 
have been celebrated with the usual forms, and by a person acting as 
minister, this is x^resumptive evidence of a regular and legal mar- 
riage without the aid of any statute ; and so (before the 19 & 20 
Viet. o. 119, s. 17, pasty p. 648) if the marriage were in the pre- 
sence of a superintendent registrar in a dissenting chapel, it 
was presumed that the chapel was duly registered for marriages; 
Mainwaring^s case, 26 X. J. (M. C.) 10 ; 1 Bear. ^ B. 132, and 
cases there cited. 

So proof that a marriage was solemnised in a Roman Catholic 
chapel according to the rites of that church, and that the parties 
afterwards cohabited, is primd facie evidence to show a valid mar- 
riage under the 6 & 7 W. 4 , c. 85 ; as it will be presumed that the 
chapel was registered pursuant to sect. 18. and that the registrar was 
present as required by sect. 20; SicheU v. Lambert, 33 L. J. (C. 
P.) 137 ; 15 C. B,, N. S. 78h The marriage |^ust be by a clergy- 
man who is a third person, and not the bridegroom himself ; Beam%$h 
V. Beamish, 9 H. L. C. 274 ; 8 Jur., N. S, 770. 
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^ Marriages of Dissenters*'] Under the preceding* acts there was 
Sno exception as to the marriage of dissenters (other than Jews or 
duakers) ; but the 6 & 7 W. 4, c. 85, pro^des means of legal mar- 
riage for dissenters and others who object to the rites of the Church 
of England. By this act, after 30th June, 1837, a superintendent 
registrar may grant licences to be married in a building registered 
under the act, or in his oflices; sect. 11. 

Sects. 18, 19, and 34, provide for the registration of chapels, &c., 
and the formation, every year, of the lists of registered chapels. 

By sect. 42, if any persons shall knowingly and wilfully intef* 
marry in any place other than the church, chapel, registered building, 
ofHce, or other place specified in the notice and certificate required 
by that act, or without due notice to4the superintendent registrar, or 
without certificate of notice duly issued, or without licence when a 
licence is necessary under the act, or in the presence of a registrar or 
superintendent registrar when his presence is necessary, the marriage 
shall be hull and void : Provided that nothing therein shall annul a 
marriage solemnised under the Marriage Act, 4 Geo. 4, c. 76. As to 
proof of the registers, sec ante^ pp. 89-91. 

This act of Wm. 4 has been amended by the 7 Wm, 4 & 1 Viet, 
c, 22, the 3 & 4 Viet, c, 72, and the 19 & 20 Viet. c. 119. By sect. 
17 of the last act, after a marriage has taken place under any of 
these acts, proof of residence in the district stated in the notice ; of 
consent of third persons ; that tlio building has been certified as re- 
gistered ; or that it is either of the parties’ usual plitce of worship, 
is unnecessary ; and proof to the contrary in any proceedings touch- 
ing the validity of the marriage sliall not bo given. This provi- 
sion obviates the doubts expressed in Metinwarinfs ense, 1 Dear, ^ B* 
132, cited supra^ p, 647. By sect. 24 of the last act, every certified 
copy or extract sealed or stamped with the seal of the General Itegis- 
terbffice, shall be received ns evidence of the place of meeting therein 
mentioned having been, at the time therein stated, duly certified and 
registered or recorded as by law required, without any further or other 
proof of the same. 

Marriage of Jews and QuaJeej's*] The Marriage Acts, 26 Geo. 2, 
c. 33, and 4 Geo. 4, c, 76, do not extend to the marriages of Jews 
and such marriages being expressly excepted; and they 

may therefore be proved in the same manner as marriages before the 
passing of those acts. But by 6 & 7 Win. 4, c. 85, &s. 2, 4, such 
marriages were to be good only if both parties are Jews or Quakers 
respectively, and notice bo given to the registrar of the intended 
marriage, and a certificate bo issued by the registrar agreeably to the 
provisions of that act. See also 3 & 4 Viet, c, 72, s, 5, and 10 & A1 
Viot. 0 . 58. By the 23 Viet. c. 18, this act of Wm. 4, and the Irish 
act (7 & 8 Viet. c. 81) are extended to cases where only one or 
neitner of the parties is a member of the Society of Friends, provided 
tiiey shall profess with or be of the persuasion of the Society. 

In order to prove a Jewish marriage (in support of a plea of co- 
verture) two witnesses were called, who swore they were present 
at the marriage in the synagogue ; bt^ upon an objection made 
thint what took place at the synagogue was merely a ratifica- 
tion of a previous writtei# contract, and that, as that contract was 
essential to the validity of the marriage, it ought to be produced 
and proved, the contract was put in ; J/or« v. Noel, 1 Camp. 61. 
As to the form of the Jewish contract, see Eindo v. Belisario^ 1 Hag. 
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Con. 225, 247, App. p. 9, and Goldemid v. Bromery 1 Hag. Con. 
324. If the plaintiff is a Quaker, the marriage must be proved 
to have taken place according to the ceremonies of that sect ; 1 Hag. 
Con. Appendix y p. 9 (^^) ; Beane v. Thomas y Mood. ^ M. 3G1, 

Marriages ahroad.'\ The Marriage Acts (except the 12 & 13 Viet, 
c. 68, pasty p. 650) do not extend to marriages abroad, and a mar- 
riage celebrated abroad according to the law of the foreign state is 
generally recognised in this country as a valid marriage. In proving 
a foreign marriage evidence must be given of the law of the foreign 
state. As to the proof of foreigt^aws, see antSy p. 76. 

Marriages in Scotland^ A marriage in Scotland between English 
subjects according to the Scotch law is good in our courts ; Dairy mple 
V. Dairy mpley 2 Hag. Con. 54 ; Harford v. 3IorriSy Id. 430. 
In order to establish the fact of a marriage in Scotland, it is neces- 
sary that some person, conversant with the law of Scotland as to 
marriage, should be called ; Povey^s casCy Dear. C. C. 32. By 
the 19 & 20 Viet. c. 96 (an act for amending the law of mar- 
riage in Scotland), s. 1, After the 31st of December, 1856, no 
irregular marriage contracted im Scotland by declaration, acknow- 
ledgment, or ceremony, shall be valid, unless one of the parties had 
at the date thereof his or her usual place of residence there, or had 
lived in Scotland for 21 days next preceding such marriage.’' By s. 
2, the registrar of the parish or burgh in which an irregular mar- 
riage has been contracted is, upon receiving a certain warrant from 
the sheriff or sheriff- substitute, granted on the joint petition of the 
parties, to enter the marriage in a register, and a certified copy of 
such entry signed by the registrar is to be received in evidence 
of such marriage, and of such residence or of such previous living 
21 days in Scotland, in all courts in the United Kingdom and 
dominions thereunto belonging. 

Marriages in Ireland,'] The marriage law in Ireland conforms to 
the general marriage law of England before the act 26 Geo. 2, but 
has been modified by acts applicable to Ireland ; see especially 3 & 4 
Wm. 4, c. 102, and 7 & 8 Viet. c. 81 which extends to marriages by 
the rites of the Church of England, by Roman Catholics, and by 
dissenters. A marriage in Ireland by a clergyman of the Church of 
England, or a dissenting minister, in a private room was, before the 
7 & 8 Viet. c. 81 came into operation, good ; It. v. Anon.y 1 liuss. 
Cr^. 214, 3rd ed. ; Smith v. Maxwelly By. Mood. 80 ; and the 
liWi Acty 21 & 22 Geo. 3, c. 25. But the opinion of the judges in 
JK. V. Millisy mentioned posty p. 650, seems at variance with this, as to 
a dissenting minister. By s. 71 of 7 & 8 Viet. c. 81, certified copies of 
entries given at the register office in Dublin, purporting to be sealed 
or stamped with the seal of the office, are made evidence of the mar- 
riage to which they relate without any further proof of such entry. 
By s. 32 of the same act, proof of residence of the parties, or of 
consent, &o., is not necessary for the purpose of establishing the 
marriage. 

Marriages abroad in British dominions.] A marriage between 
British subjects in a British settlement is valid, if it be such a mar- 
riage as would have been valid in this country before the passing of 

» V 
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the marriage act, 26 Geo. 2, c. 33, ante^ p. 645 ; or be in conformity with 
any local law established by com[)etent authority. Thus a marriage be- 
tween two protestant British subjects, solemnised by a Roman Catholic 
priest at Madras and followed by cohabitation, but without the licence 
of the governor, (which it had been the uniform custom to obtain, 
though there was no law requiring it,) was held valid ; JLautour v. 
Teesdale^ 8 Taunt. 830 ; 2 Marsh. 243. So, in the case of JB. v. 
JBramptony 10 ^asty 282, Lord Ellenborough was of opinion that, 
where the parties had accompanied the king’s forces abroad, they 
might be considered to have carried with them the law of England, 
and that therefore a marriage, according to the English forms in a 

S ublic chapel by a person apparently a priest, was valid. It has been 
ecided by the House of Lords that the presence of a priest in holy 
orders was essential to a good marriage at common law ; R. v. MilUsy 
10 Cl. F. 534. And accordingly a marriage celebrated by a mission- 
ary, not in holy orders, but otherwise according to the rites of the 
English Church, in a foreign country, was held not even primd facie 
evidence to support an action for adultery ; Catherivood v. CasloUy 
13 M. <5* W. 261. See, however, the remarks on R. v. Millisy in R. 
V. Mainwarinf/y 1 Dears. ^ B. 139 ; 26 L. J. {M. C.) 10, already 
noticed, p. 645 ; and in Beamish v. Beamish y antCy 647. 

The 14 & 15 Viet. c. 40, intituled,* An Act for Marriages in India,” 
provides, s. 12, for the transmission of certificates of marriages there 
to the Kegistrar-General of Births, Deaths, and Marriages, in England, 
and, s. 22, certified copies thereof purporting to be sealed or stamped 
with the seal of the General Register Office, are to be received as 
evidence of the marriage to which they relate, without further proof 
of such certificate, or of any entry therein. By s. 13, pooof of residence 
or consent is not necessary in order to establish a marriage, nor can 
any evidence be given to prove the contrary. 


Marriages abroad at a British Fmhassy.'] The marriage of English 
subjects by a priest of the Church of England in the chapel of the 
English ambassador abroad appears to have been always held valid ; 
see R. v. Bramptony 10 Fasty 286; and now by statute 4 Geo. 4, c. 91, 
s« 1, reciting that it is expedient to relieve the minds of his Majesty’s 
subjects from any doubt concerning the validity of a marriage solem- 
nised by a minister of the Church of England in the chapel or house 
of any British ambassador or minister, residing within the country to 
the oourt of which he is accredited, or in the chapel belonging to any 
British factory abroad, as well as from any possibility of doubt oon- 
oeming the validity of marriages solemnised within the British lj||9s 
by any chaplain or officer, or other person officiating under 
orders of the commanding officer of a British army serving abroad, it 
is declared and enacted that all such marriages shall be deemed and 
held to be as valid in law as if the same had been solemnised within 
his Majesty’s dominions with a due observance of all forms required 
by law. This act renders the marriage valid, although one party be 
not a British subject ; Re Wrighly 25 X. J. ( Ch.) 621 ; 2 595. 

See also Waldegrave Peeragey 4 Cl. ^ F. 649 ; Fste v. SmythCy 23 
L. J. {Ch.) 705 ; 18 Beav. 112. 

By the act 12 13 Viet. o. 68, s. 1, marriages abroad, where one 

party is a British subject, are valid if solemnised as provided by the 
act ; and the act 6 7 W. 4, c. 86, as to registration, is incorporated 

therewith, and every consul is made a registrar under the last-men* 
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tioned act (sect. 18} ; and by sect. 13, after the marriage, proof of 
residence and consent of necessary parties is dispensed with, and nega- 
tive evidence is excluded. 

See fmrther cases ; Chittfs Statutes, title “ Marriage. 

Defences^ In ejectment by heir-at-law the most common defences 
are illegitimacy and a will. 

Proof of illegitimacy. '\ The defendant maj prove that the marriage 
was invalid, and the plaintiff therefore illegitimate. 

A declaration hy a deceased person, that shows her illegitimacy, is 
admissible in evidence in a suit in which the defendant claimed 
as her nephew; Procurator^ General v. Williams, 31 L. J. (Pro6.) 
157. 

The plaintiff’s title in ejectment depending on the illegitimacy of 
the defendants, and they having been proved to be the issue of T. 
and their mother, after a marriage contracted when T.’s first wife 
was alive, it was held, that declarations by T., that his first wife 
was a married woman when he married her, were inadmissible for 
the defendants, on the ground that T.’s legal relationship to the 
defendants was not established except by the declarations themselves ; 
and, semhle, also, because, on the facts disclosed to have existed at 
the time they were made, T. was an interested person ; Plant v. 
lor, n H. ^ \ 31 L. J. (Ex.) 289. 

To prove the illegitimacy of a child born in wedlock, want of 
access or any other circumstances which tend to show that the 
husband could not, in the course of nature, have been the father of 
his wife’s child, are good evidence ; JK. v* Luffe, 8 East, 204 ; where 
see Lord Ellenborough’s judgment, and the cases cited. And pre- 
sumptive evidence of non-access is admissible ; Goodright v. Saul, 4 
T. JR. 356. Whenever a husband and wife are proved to have been 
together at a time when, in the order of nature, the husband might 
have been the father of the child, sexual intercourse is to be pre- 
sumed, and it is incumbent on those who dispute the legitimacy of 
the child to disprove the fact of such intercourse by evidence afford- 
ing an irresistible inference that it could not have taken place, and 
not by mere evidence of circumstances which may afford a balance of 
probabilities against the fact ; per Sir J. Leach, M. R., Head y. 
Head, 1 Sim. ^ Stu. 152 ; S. C. affirmed, Turn. R. 138 ; and 
see Banbury Peerage, 1 Sim. ^ Stu. 153 ; Legge y. Edmonds, 25 
X. J. {Ch.) 125. If a husband had access, or the access bo not 
clearly negatived, and others at the same time were carrying on a 
oiminal intercourse with his wife, a child bom under such oircum- 
stRces is legitimate ; Eegge y. Edmonds, supra; R. y. Mansfield, 
1 Q. B. 444. But if the husband and wife are living separately, and 
the wife is notoriously living in open adultery, the mere fact that the 
husband had one opportunity of access, is not conclusive evidence of 
legitimacy. Such a state of things rather tends to rebut the presump- 
tion of intercourse ; per Alderson, J.. in Cope v. Cope, 1 Mood. ^ Rob. 
269 ; and see the comments on this Chse in R. v. Mansfield, 1 Q. B. 
450-2. 

Neither husband nor wife will be permitted to prove, directly or 
indirectly, the non-access, on the ground of public policy; R. y. 
Sourton, 5 Ad. 4* E. 180. See Legge v. ^dmonds, supra. And in 
a suit in which the legitimacy was questioned of a child proved to 
have been born three months after marriage, the Master of the Rolls 

7 F 2 
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allowed the wife to be asked how long she had known the husband 
before marriage, and on her answering more than a year, refused to 

allow any further question as to access ; A v. A , 25 Z. J", 

((7A.) 136, w. In an action to try the legitimacy of a son born of a 
married woman since dead, her declar^itions that he was not the son 
of her husband, but of another man, are not admissible ; nor are 
similar declarations of the husband ; Cope v. Cope^ supra ; see also 
Eegge v. Edmonds^ supra, 

.But though the declarations of the parents are not admissible to 
bastardize a child born after marriage, they are admissible to prove 
that the child was born before marriage; (loodright y. Moss^ Cowp, 
591. 

Children born after a diyorce a mensCt et thoro^ will be presumed 
to be bastards, unless access bo proved ; St, George and St, Mar^ 
garet^ 1 Salk, 123. 

The issue of an Englishman domiciled in Scotland, born in Scot- 
land before marriage, and made legitimate by subsequent marriage 
there, cannot inherit real estate in England ; Eoe y, Vardill, 5 
B. C, 438 ; affirmed in H, i., 6 iST. C. 385 ; see also 2 Cl, F. 
571, So the father under the same circumstances cannot inherit from 
the son, under the 3 & 4 Wm. 4, c. 106 ; In re Eouy 27 L. J, {Ch.) 
-98 ; 4 Brew, 194. 

By the 21 & 22 Viet. o. 93 (ss. 1 and 8), any natural born subject, 
&c., may petition the Court of Divorce and Matrimonial Causes, and 
obtain a decree declaring his legitimacy, and that the marriage of 
his father and mother, or grandfather and grandmother, was valid, 
or that his own marriage was valid ,* and such decree declaring the 
legitimacy or validity, or the contrary, shall be binding on any 
person cited or made a party, and his real or personal representative, 
or any person claiming title through him. 

Proof of a will.'\ The defendant may defeat the claim of the heir 
by showing a will. The proof of the due execution of a will has been 
already treated of antCj pp. 81 seqq. 

The 20 & 21 Viot. o. 77, An Act to amend the Law relating to 
Probates and Letters of Administration in England,” after providing, 
by sect, 61, that where a will afifeoting real estate is proved in solemn 
form, or is the subject of any contentious proceeding, the heir and 
persons interested in the real estate shall be cited, enacts — (sect, 62) 
that “where probate of such will is granted after such proof in 
solemn form, or where the validity of the will is otherwise declared 
by the decree or order in such contentious cause OP matter, the pro- 
bate, &c., shall enure for the benefit of all persons interested in 
>real estate affected by such will, and the probate copy of such will, or 
the letters of administration with such will annexed, or » copy 
thereof respectively, stamped with the seal of her Majesty^s Court of 
Probate, shall in ail courts, and in all suits and proceedings affecting 
real estate of whatever tenure (save proceedings by way of appeal 
under this act, or for the rcvoca^on of such probate or administra- 
tion), be received as conclusive evidence of the validity and contents 
of such will, in like manner as a probate is received in evidence in 
matters relating to the personal estate ; and where probate is refused 
or revoked on tiie ground of the invalidity of the will, or the invali- 
dity of the will is other wite declared by decree or order under this 
act, such decree or order shall enure for the benefit of the heir at 
law, or other persons against whose interest in real estate such will 



653 


Ejectment hy JOevisee* 

might operate, and Buch will shall not be received in evidence in any 
suit or proceeding relating to real estate, save in any proceeding by 
way of appeal from such decrees or orders.” The 63rd section pro- 
vides, Tnat the probate, decree, or order of the court shall not i^i 
any oase affect the heir or any other person in respect of bis interest 
in real estate, unless such heir or person has been cited or made a 
party to the proceedings, or derives title under or through a person 
so cited or made party.” And see sections 64 and 65, ante^ pp. 
85, 86. 

Where the plaintiff claimed as heir at law, and the defendant 
relied on a will, Lord Denman, C. J., allowed the plaintiff to prove 
in reply a subsequent will devising the land to him ; for such a will 
operated only as a revocation of the first and left the plaintiff 
entitled as heir ; Doe v. Goeley^ 2 Mood. ^ JRoh, 243. But since 
31st December, 1833, the heir at law would take as devisee under 
such will ; see infra. 


Ejectment hy Devisee of a Freehold Interest. 

Where the plaintiff claims a freehold interest by a devise, he must 

E rove : (1) The seisin in fee of the testator (see ante^ p. 644^ or that 
ewas “ entitled ” under 1 Viet. o. 26, s. 3: (2) The regular exe- 
cution of the will; see ante^ pp. 81 et seqq.^ or in certain cases a 
probate under 20 & 21 Viet. c. 77, s. 61, antey p. 652 : ^3) The death 
of the testator : and (4), in case there are any estates limited by the 
will prior to the devise to himself, the determination of such prior 
estates. 

By 3 & 4 Wm. 4, c. lOg, s. 3, when land, &c., shall be devised by 
any testator who died since the Slat of December, 1833, to his own 
heir, such heir shall be considered as taking by devise and not 
by descent. Before this act, a devise to any one of the same 
estate as he would otherwise have taken as heir-at-law of the 
devisor, was inoperative, and the devisee took by descent and not by 
devise. 


Defences^ The defendant may show a disclaimer on the part of 
the plaintiff to take under the will ; or he may impeach the will by 
showing that it is a forgery ; or has been obtained by fraud or 
duress ; or that the devise is an interlineation ; or by proving the 
incapacity of the testator to make a will ; or a revocation of it. 

Disclaimer.'] The disclaimer is good if by deed; Townson v. 
Tickellj 3 E. ^ A. 31; Beghie v. Crooks 2 N. C. 70 ; and see 
Nicloson v. Wordsworth^ 2 Swanst. 371, where the earlier cases on 
disclaimer are collected. And it would seem that a parol disclaimer 
is sufficient; Shep. Touch. 452; per Holroyd, J., in Townson v. 
Tickellj supra ; Doe v. Smythj infra ; and see Xenos v. Wickham^ 
31 X. J. (& P.) 364, 13 C. B.j N. S. 381. But the disclaimer must 
be absolute of any estate in the land ; and therefore where the devisee 
of an estate refused to take it as devisee j saying he was entitled as 
heir-at-law, and would not accept any benefit by the will of the 
devisor, it was held that this was no such disclaimer as prevented 
him from afterwards bringing ejectment, and relying on his title as 
devisee; Doe v. Smythj 6 P. ^ C. 112. Acting as executor or 
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under the trusts of a will, does not affect the power to disclaim real 
estate devised ; Wellesley v. Withers^ 4i B. ^ B, 750. 

Forgery and fraud,"] To impeach the will on this ground, decla- 
rations of intention, &c., by the testator are admitted, and other 
oolla.teral circumstances may be proved to show the probability of 
fraud and concoction ; Doe v. Allen^ 8 T. R, 147. And like decla- 
rations of the testator are admissible in support of the will, where it 
is impugned as having been fraudulently made for, and in the name 
of an incapable testator; Doe v. Stevens, i^er Williams, J., Bodmin 
Ass,, 1849; confirmed in Q,. B. on motion for new trial, 
where the inequitable treatment of some children by the will was 
urged by counsel in support of the charge of fraudulent concoction 
made against the favoured children, the judge refused to explain to 
the jury, when requested by them, the legal operation of the will as 
regarded the children, and the court refused a new trial moved on the 
ground of such refusal ; Doe v. Stevens, supra. 

Interlineation*] Alterations apparent on the face of a will are to 
be presumed, without evidence to the contrary, to have been made 
after execution ; but declarations of the testator, if made before exe- 
cution, are admissible to rebut this presumption ; Doe v. Palmer, 16 
Q. B, 747 ; 20 L* J. (Q. B.) 367. 

Incapacity from infancy or coverture*] Both before and since 
stat. 1 Viet. c. 26, an infant under twenty-one years of age was and 
is disqualified from making a will. See 34 & 35 Hen. 8, c. 5, s. 14, 
and the last act s. 7. Nor can a feme covert make one except under 
a power, or where her husband has abjured the realm, or is otherwise 
civilly dead ; Co* Litt, 133 a* 

Incapacity from idiotcy, or non-sane memory,] It is not enough 
that the testator, when he makes his will, has sufficient memory to 
answer familiar and usual questions ; he ought to have a disposing 
memory so as to be able to make a disposition of his lands with 
understanding and reason ; Marquess of Winchester's case, 6 Rep* 
23 a. If the defendant succeeds in proving that the testator has 
been affected by habitual mental derangement, then it is for the other 
party who claims under tlie will, to show sanity and competency at the 
perira when the act was &OTLQ\ Atty*-Oen* v. Parnther, 3 Bro* 
Ch* C, 441. But where the case is one of temporary delirium arising 
from transient causes, as fever, &c., slight evidence of restored sanity 
will be sufficient; Brogden v. Brown, 2 Addams, 445. The will 
itself may be evidence of a sound mind, or lucid interval ; and one 
made by a person, while confined in an asylum, has been established 
by the reasonableness of its provisions; per Lord Eldon, C., in 
jSPAdam y* Walker y 1 Dow, 178 ; Cartwright y* Cartwrighty 1 
PhiUim* 90. Where the evidence is conflicting, the safest course 
is to try the question by the evidence of collator^ facts ; as by cor- 
respondence, acta done with relation to property, and the circum- 
stances attending the preparation and execution of the will itself ; 
Tatham v. Wright, 2 ^ Myl* 21, 22. Letters written to the 

testator by deceased persons, and not acted upon, or indorsed, or 
answered by him, are not admissible as evidence of his sanity ; 
Wright v. Jboe, 4 N* C, 489. 

Imbecility produced by age or sickness, of which the devisee has 
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taken advantage, will be enough to avoid a will ; 1 Wtns, Exors. 
36, ^th ed. : Hacker v. Hewhorn, Style^ 427 ; Moneypenny v. 
BrowUy 8 Vin. Ah. 167. But not mere age or weakness of intel- 
lect ; see the authorities in Williams on Exors.^ uhl supra. 

A party propounding a will is bound to show that it was executed 
by the testator, and that he was of a sound and disposing mind. If 
a will, not irrational on the face of it, is produced, and the execution 
of it is proved, and no other evidence is offered, the presumption is 
that it is the will of a person of competent understanding ; but if 
there are circumstances in evidence tending to counterbalance this 
presumption, it lies on the party propounding the will to establish 
affirmatively the competency of the testator ; Suttoii v. Sadler^ 3 
a E.y N. S. 87 ; Symes v. Green, 1 S. T. 401 ; 28 L. J. 
(Prob.) 83. 

Eevocation of one will by another. — Statute of Frauds. "I Under the 
Statute of Frauds, s. 6, the defendant may show the will revoked 

by some other will or codicil in writing.’^ Such second will, to 
operate as a revocation, must be executed and attested according to 
the requisitions of the 5th section of the statute ; Eccleston v. Petty, 
Carth. 80. If the second devise does not expressly revoke, it revokes 
only as far as it is clearly inconsistent with the former devise ; 
Harwood v. Goodright, Cowp. 87; Doe v. Hicks, 1 Cl. <§* JP. 20; 
8 Bing. 475. See JRolertson v. Powell, post, p. 657. 

Bevocation of will by cancelling, ^c. — Statute of Frauds.'] By the 
6th section of the Statute of Frauds, a will may be revoked by 
burning, cancelling, tearing, or obliterating the same by the testator 
himself, or in his presence, and by his directions and consent.” The 
act must be done with an intention of revoking; and though the 
burning or tearing be incomplete, yet, if done with an intention to 
revoke, it will operate as a revocation ; Bibb v. Thomas, 2 W. Bl. 
1043 ; see Winsor y. Pratt, 2 B. ^ B. 650. Where the testator 
threw his will on the fire in an envelope, with intent to destroy 
it, and another person snatched it off before more was burnt than the 
corner of the envelope, and afterwards promised the testator that he 
would burn the will, and protended to have done so, — this was held no 
revocation ; Doe v. Harris, 6 Ad. f E. 209. But it was held other- 
wise in the case of copyhold, not being within the Statute of Frauds ; 
S. C., 8 Ad. ^ E. 1. It is a Question for the jury, whether the tes- 
tator had completed the intended act of revocation ; Doe v. Perkes, 
8 B. ^ A. 489; or whether, in cases of erasure, the acts were 
Uierely deliberative ; Doe v. Strickland, 8 C. B. 724. The declara- 
tions of the testator at the time of doing the act, and his subseq^uent 
declarations respecting it, are admissible evidence of his intentions ; 
Burtonshaw v. Gilbert, Cowp. 53 ; and see 2 East, 534, note (5) ; Doe 
V. Perkes, 8 B.^ ^.489. In the last case the testator being angry with 
a devisee tore his will twice through, but his arm being arrested by a 
by-stander and his anger appeased, he fitted the pieces top;ether and 
said “ It is a good job it is no worse.” It was left to the ju^ to say 
whether the testator had or had not completed the cancelling he 
at first intended ; and the jury having found in the ' negative, 
the K. B. upheld their verdict. If there be several instruments, it 
is a question for the jury whether they were intended to form but 
one will; and in the case of duplicates, if they find they were so 
intended, an alteration of one instrument found by the jury to have 
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been final, Mrill, in law, be an alteration of the corresponding dupli- 
cate, and the will so altered becomes the last will of the testator ; 
Doe V. Stricklandj supra. 

A codicil, wherebjr the testator confirms his will, gives validity to 
an unattested alteration in a devise of lands made after the execution 
of the will ; and to a testamentary paper purporting to be a devise of 
lands unattested and unannexed to the will, if distinctly referred to 
by such codicil; Utterton v. EobmSf 1 Ad. 4* E, 423. 

Implied revocations , before the present Wills Act.'\ Implied revo- 
cations were considered as excepted out of the Statute of Frauds. They 
took place — 1. Where a subsequent disposition of the property was made 
by the testator inconsistent with the will ; as by leasing for rears, to 
commence at the testator’s death, to the person to whom he haa devised 
them in fee ; Coke v. Bullock^ Cro. Ja(u49. 2. Where the seisin of 

the testator was altered by some conveyance between the date of the 
will and his death. This might operate as a total or partial revoca- 
tion according to circumstances, and could not be rebutted by proof 
of a contrary intention; Ooodtitle v. Otway ^ 2 H. Bl. 616. 3. Where 
there had been a material change in the circumstances of the testator 
since tbe publication of the will. Thus, the subsequent marriage of 
the testator and the birth of a child, without provision made for the 
wife or child, were held to operate as a revocation ; Doe v. Lanca-- 
shire^ 5 T. B. 49, 58. It was a disputed question whether parol 
evidence was admissible to show that the testator intended his will to 
stand good ; but in Marston v. Boe^ 8 Ad. 4r E. 14, such evidence, 
short of republication of the will, was held (in Ex. Ch.) to be inad- 
missible ; and the implication^ was not prevented by a provision in 
the will for a future wife onlv, without providing for the children ; 
nor, semblCf although such children had in fact been provided for by 
the descent of property acquired by the testator after the date of the 
will ; S. C. In the case of a woman, her marriage alone operated as 
a revocation ; Forse and Hemhling's case^ 4 Bep. 60 b. 

Bevocation under the present Statute of Wills, 1 Viet, c, 26.] The 
1 Viet. c. 26 applies (s. 34) to any will made, or re-executed, or re- 
published, or revived by any codicil, on or after Ist of January, 
1838. ^ , 

By section 18, a will shall be revoked by marriage, except a will 
made under a power, when the property would not, in default of ap- 
pointment, go to the representatives of the testator. 

By section 19, no will shall be revoked by any presumption of 
intention on the ground of alteration of circumstances. 

By section 20, no will or codicil, or any part thereof, shall be 
revoked otherwise than by another will or codicil executed in the 
manner required by section 9 {ante, p. 82) ; or by some writing, 
declaring an intenuon to revoke, executed in like manner; or by 
burning, tearing, or otherwise destroying it, by the testator, or somo 
X)erson in his presence and by his direction, with the intention af 
revoking the same. 

^ By section 23, no conveyance or other act subsequent to the execu- 
tion of the will (except an act by which a will may be revoked as 
above) shall prevent the operation of the will with respect to such 
estate or interest as the testator shall have power to dispose of by will 
at the time of his death. 

By section 24, every will shall take effect as if executed imme- 
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diately before the death of the testator, unless a contrary intention 
appear by the will. This does not refer to the objeots of the 
testator’s bounty, but only to the real and personal estate comprised 
in the will ; Bullock v. Bennett^ 24 X, X (CAan.) 512. 

By section 21, no obliteration, interlineation, or alteration made 
after execution, shall have any effect (except so far as the words 
before Alteration shall not be apparent), unless suoh alteration bo 
executed in the manner required ibr a will ; but the will, with such 
alteration, shall be deemed duly executed if the signature of the 
testator and subscription of the witnesses be made in the margin or 
on some other part, opposite or near to suoh alteration, or at the foot 
or end of, or opposite to, a memorandum referring to it, and written 
at the end or other part of the will. As to interlineations see ante, 
p. 654. 

By section 22, a will revoked can only be revived by re-execution, 
or by a codicil duly executed* and attested and showing an intention 
to revive it ; and where a will partly revoked, and afterwards wholly 
revoked, shall be revived, the revival shall not extend to so much as 
was revoked before the revocation of the whole, unless a contrary 
intention appears. 

Where a will was last seen in the testator’s own possession, and. 
on his death after due search it cannot be found, tne presumption, 
is that he had himself destroyed it animo revocandi, and it lies on 
the party relying on the will to rebut this presumption ; Brown v. 
Brown, 8 X. <§(• X. 876; 27 X. tX (Q. X.) 173; and in suoh a case 
the contents may be proved by parol, in order to show that it revoked 
a former will ; /S'. C. It is sufficient cancellation under tlie 
20th section, if the will be so torn as no longer to exist in its entirety ; 
and where a testator noticed in the witnessing clause that he had set 
his hand and seal to the will, tearing off the seal is a sufficient . 

tearing” if done with the intention of revoking; Price v. Price, 
27 i. X (jEr.) 409 ; 8. C. nom^ Price v. Powell, 3 JX ^ iV". 
341. So by a statement in the witnessing clause that he has set 
his hand to the preceding pages, a testator makes the signa- 
ture on those pages part of his will ; and if he afterw&i’ds, animo 
revocandi, tear off those signatures, though the formal signature be 
left, it is a tearing within the section, and a good revocation of the 
whole will ; Williams v. Tyley, Johns. 530. The signatures of the 
attesting witnesses are a material part of the will, and if the will be 
found in the testator’s custody with these signatures torn off, it will 
be presumed, in the absence of evidence to the contrary, that it was 
done by the testator animo revocandi, and the will is thereby revoked ; 
JEvans v. Dallow, 31 X. J. (ProA.) 128. 

Where a codicil is made, not revoking a will, in order to operate 
as a revocation of a particidar devise in the will, the intention to 
revoke must be as clear as the original intention to devise ; Bobertson. 
V. Powell, 33 X. J. (Xr.) 34 ; 2 H. C. 762. 


Ejectment by Devisee of a Leasehold Interest. 

A devisee of a leasehold interest must prove : 1 . The title of the 
devisor to the property, unless the delenaant be estopped from dis« 
puting it ; 2. The probate of the will, ante, p. 81 ; and 3. The assent 
of the executor to the bequest* 

By the assent, the term is vested in the devisee from the death of 

r V 8 
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the testator; Saunders^ case, 5 Hep, 12 b; Doe v. Guy, 3 Eastj 
120. A very small matter 'will amount to an assenti it bein^ a 
rightful act ; Hoel v. Eobinson, 1 Vern. 94 ; and it is a matter of 
fact for the jury ; Hason v. Farnell, 12 AT, 8f W. 674. The assent 
of one executor is sufficient ; and one of several executors can make 
a valid assent to a devise to himself ; Townson v. Tickell, 

40. Assent before probate is good, and even although the executor 
assenting die without proving the will, provided probate is ultimately 
taken out; see Wankford v. Wanhford, 1 Salk. 299, 308; Srazier v. 
Hudson, 8 Sim. 67 : and see further, as to assent, 1 Wms. Exors. 
266 ; 2 id. 1235—1250, bth ed. 


Ejectment hy Devisee or Heir of Copyhold. 

A devisee of copyhold premises must, independently of statutes, 
adduce the following proofs : 

1. The seisin of the testator. The surrender by the testator to the 
use of his will is no proof of his seisin ; per Taunton, J., in Barfoot 
V. Sadler, Winton, Sum. As. 1831. The admittance and actual pos- 
session of the testator himself would be tho best evidence of seisin. 
And where the testator was a surrenderee, his admittance must be 
shown; Matthew v. Osborne, 13 C. B. 919 ; 22 L. J. ((7. P.) 241, 

2. The surrender by him to the use of his will. !But this is not 
necessary in the case of a person dying after 12th July, 1815 ; 55 
Geo. 3, 0. 192 ; see Doe v. Ludlam, 7 Bing. 275. As between 
surrenderor and surrenderee a presentment on the court rolls of an 
admittance upon a surrender out of court is primary evidence of 
the surrender without producing the original surrend^ and without 
regard to the stamp upon it; Doe v. Olley, 12 Ad. B. 481. 

3. The will itself. This, before the late statute, need not, it is 
said, have been in writing ; 1 Walk. Cop. 130. A recital of it in 
the admittance is not evidence as between heir and devisee; Anon. 
B. N. P. 108 ; 1 Ld. Ray. 735. Nor is the probate admissible evi- 
dence of it; Archer v. Slater, 11 Sim. 507. But now see 20 & 21 Viet. 
0. 77, ante, p. 652. Wills of customary and copyhold land must 
now be executed with tho same formalities as freehold; 1 Viet. c. 26, 
s. 9, ante, p. 82 ; and a will so executed is good, though the testator 
may not have surrendered to the use of his will; and though being 
entitled as heir, devisee, or otherwise, he may not have been admitted ; 
and though there may be no custom, or only a limited custom, to 
devise or surrender to the use of a will ; sect. 3. 

4. The devisee must prove his own admittance, though an heir 
may bring ejectment without it; post, Proof of Admittance. 

Where the title depends on a special custom, it is necessary to 
prove the custom ; as £> which see ante, pp. 19 seqq. « 

By 4 & 6 Viet. c. 35 (the act for the commutation of manorial 
rights, &o.), sect. 86, a customary court may (after 3l8t December, 
1841) be held without the presence, or even the existence, of any 
oopyWder; and by sect. 88, the lord, his steward, or deputy-steward, 
may admit at any time or place within or out of the manor, and 
without holding any court ; and by sect. 90, no presentment of such 
admittance is necessary. By sect. 89, the lord, &e., is compellable 
to enrol a copy of any will or codicil delivered to him, and the entry 
on the rolls shall be taken to be made in pursuance of a presentment 
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i' y the homage* But the act does not make the enrolment evidenoe 
oi the will. 

Tlie late statute, 3 & 4 Wm. 4, c. 106, amending the law of in- 
heritance, extends to copyhold and customary land. 

i>y 15 & 16 Viet. c. 61 (for enfranchisement of copyholds, &o.), 
s. after confirmation of an apportionment under the acts therein 
2iJontioned, and final enfranchisement under that act, the customary 
ino<[es of descent are to cease, and the laws of descent of lands in 
' oninion socage are to apply. 

Proof of admittance^ Although in ejectment against a stranger 
"1 h. heir of the copyholder {Doe v. Hellier^ 3 T. P. 169), or the 
::rnutee of the reversion of a copyhold from the lord {Roe v. Loveless^ 
* //, <§’ A, 453 ; and see Doe v. Whitaker^ 5 2?. «§* Ad. 409), need 
;i/ prove an admittance; yet a devisee, being a purchaser, must 
prove it. The admittance of tenant for life being the admittance of 
him in remainder, even though it bo a contingent one {BrowrCs 
"vrvr, 4 Rep. 22 6), a devisee in remainder has only to prove the 
(Kiiniltance of the tenant for life, and not his own. The title of a 
litre nderee is not complete before admittance; Berry v. Greene^ 
fVf). Bliz. 349; Doe v. Wroot^ 5 Bast, 132; Ray son v. Adcock^ 

0 J >n\ N. S. 800. But after admittance his title has relation to the 

nder (or, in the case of devisee, to the testator’s death), against 
all i)('rsons but the lord; and he may therefore recover in ejectment 
4r>on a title laid between the time of the surrender and admittance, 
provided the admittance be before the trial ; Holdfast v. Clajfham^ 

1 7’. R. 600; Doe v. Jlall^ 16 Bast^ 208. An heir may, before 
.i’lmittance, devise copyholds descending to him; King v. Turner^ 
1 Mylne 8c K. 456. But not an unadmitted devisee or surrenderee ; 
pro curiam in Doe v. LaweSy 7 Ad. ^ B. 211, 213; Matthew y. 
O'^^horncy 13 C. B. 919, supray p. 658. Where an admittance was 
entiled at a void court, and the proceedings of that court regularly 
< utevod by the steward on the court rolls, it was held sufficient ; as 
ol thi» following court the tenants would have information of it ; Doe 
\. Whitaker y b B. ^ Ad, 409. An admittance at a court baron is 
ininil if it be a court at which customary tenants, as well as free- 
bulfhrs, have been used to do suit; Doe v. Walkery 15 Q, B. 28. 
J he heir of a copyholder, admitted for life or lives only, cannot 
su]>port an action without admittance, although by the custom he 
hi}H a descendible right of renewal as heir; Doe y. Thomxisony 13 
O. B. 670. 


BJectment by Mortgagee. 


I f the action be brought against the mortgagor in possession after 
(lej'auk, or against a tenant let in by him after the mortgage, the 
mortgagee has only to prove the execution of the mortgage deed ; 
rind a demand of possession is unnecessary ; Keech v. Hally 1 Doug. 
21 ; 1 Sm. i. C. 605 (where see notes) ; Doe v. Maiseyy % B. C. 
767 ; Doe v. GileSy 5 Bing. 421. And the mere fact of the receipt 
of interest as such since the date from which the mortgagee claims by 
the writ to be entitled, is no recognition of a lawful possession by 
the mortgagor or bis tenant, so as to make a demand necessary ; Doe 
V. (Sidwalladery 2 B% 8x-Ad. 473; even though received under a 
distress, if the distress was made under a speciu power in the mort- 
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gage deed ; Doe Ooodier^ 10 Q. B. 957. Bat if the mortgagee 
treats, as his tenant, one, who occupies under a demise by the mort- 
gagor since the mortgage, a notice to quit may become necessary ; 
Bogers v. Humphreys, 4 Ad. ^ E. 313, 314 ; Doe v. Hales, 7 Bing. 
322. A. let B. into possession as tenant from year to year, and then 
mortgaged to plaintin. After the mortgage B. let the defendant into 
possession, and informed A., the mortgagor, of the fact, and he after- 
wards received the rent from defendant. Held, that the tenancy of B^ 
still existed, and that the plaintiff could not maintain ejectment 
without a proper notice to quit; Cadle v. Moody, 30 L. J. {Ex.) 
385. 

Notice to pay the rent to him by a mortgagee to the mortgagor’s 
tenant in possession, will not alone create a tenancy between them 
without attornment ; Evans v. Elliot, 9 Ad. E. 342. But if such 
notice is not repudiated, it may be evidence of a yearly tenancy, 
at the fortaer rent, from the date of the notice ; Brown v. Storey, 
1 M. ^ Q. 117. Payment of rent to the mortgagee by the mort- 
gagor’s lessee, under an authority given by the mortgagor for that 
purpose to the mortgagee, makes no change of tenancy, but leaves 
the lessee still tenant to the mortgagor ; Wheeler v. Branscombe, 5 
Q. B. 373. 

A covenant or agreement that the mortgagor shall continue to* 
hold till a day certain fixed for payment operates as a re-demise 
till that day ; Wilkinson v. Hall, 3 Jv. C. 508. So where the agree- 
ment is to hold till default in payment of an annuity; Doe v.. 
Goldwin, 2 Q. B. 143. But see contra, Doe v. Day, id. 147,. 
&o. ; and the notes to Keech v. Hall, 1 Sm. L. < C. 509 — 512, 
6th ed., where, after a review of the cases, the editors of the 
3rd and 4th editions come to the conclusion that, in order to make 
a re-demise, there must be an affirmative covenant that the mort- 
gagor shall hold for a determinate time ; and that where either of 
these elements is wanting, there is no re-demise.” Where it was 
agreed that the mortgagor should, Suring his occupation, pay rent to 
the mortgagee, provided such reservation should not prejudice the 
mortgagee’s right to enter and evict upon default, it was held that 
the mortgagee might eject without notice to quit, though he had 
distrained for a year’s rent ; Doe v. Olley, 12 Ad. ^ E. As to 

the construction of mortgage deeds in which are clauses creating a 
tenancy between the mortgagor in possession and the mortgagee ; see 
Walker v. Giles, 6 C. B. 662 ; and note id. 698 ; Binhorn v. 
Souster, 8 Ex. 763 ; Brown v. Metropolitan Counties Insurance 
Soc., 28 L. J. (Q. B.), 236 ; \ E. ^ E. 832 ; also a case between 
the same parties in the Exchequer, 4 H. N. 428 ; 28 i. J. {Ex.) 

340; see also Turner v. Barnes, 2 B. S. 435 ; 31 L. J. (Q. B.) 
170. 

Where the mortgagor has leased by deed after the mortgage, 
and then joined in a conveyance by the mortgagee to A., who 
receives rent from the tenant, there 'is no estoppel so as to prevent 
A. from treating the tenant as only a tenant from year to year, 
and ejecting him after notice ; Doe v. Thompson, 9 Q. B. 1037. 

If a third person is in possession by a title prior to the mortgage, 
the mortgagee is the assignee of the reversion only, and must show a 
title to oust him. Thus, if he be a tenant from year to year who 
came in prior to the mortgage, the plaintiff must prove* a regular 
notice to quit; see Birch v* Wright, 1 T. B. 380-1. But the de- 
fendant, l^ing either the mortgagor or one claiming under him, 
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cannot himself set up a title in a third person prior to the mortgage ; 
Doe V. VickerSy 4 Ad. ^ B. 782 ; and trustees for publio purposes 
are not exempt from the doctrine of estoppel, so as to set up an earlier 
mortgage by themselTes ; Doe v. Horne^ 3 Q. B. 757. 

A mortgagee of turnpike tolls cannot recover in ejectment, unless 
the power to mortgage includes land, such as toll-houses and gates ; 
Fairtitle v. Gilbert j 2 T. It. 169. As to ejectment by mortgagees of 
tolls under the General Turnpike Act, 3 Geo. 4, o. 126, see JDoe v. 
Lediardy 4 B. Ad. 137 ; Doe v. Penfoldy 3 Q. B. 757. By 13 
& 14 Yict. c. 79, 8. 5, a mortgagee is not to enter into possession 
so long as the interest on his debt is paid within one month after 
it becomes due ; and by 17 & 18 Yict. o. 58, s. 5, trustees are not 
to mortgage tolls without the consent of a Secretary of State. 

In order to prove the execution of a mortgage by the trustees of a 
turnpike road, it is enough, under the General Turnpike Act, 3 
Geo. 4, c. 126, s. 134, to show that the trustees acted as such, and 
that there was an order for their appointment, without showing the 
formal appointment under the local act ; Doe v. Ilares^ 4 B. Ad. 
435. 

A power given to a railway company to mortgage *‘the undertaking y 
with all tolls,” &c., will not enable the mortgagee to recover the 
railway by ejectment ; Doe v. St. Helenas Bailway Co.y 2 Q. B. 
384. 

In ejectment by mortgagee against the assignee (under the Lords^ 
Act, 32 Geo. 2, c. 28) of mortgagor, a letter written by the mortgagor 
to the plaintiff before the assignment is evidence against the deien- 
dant ; and it shall be presumed to have been written at the time of 
its date ; Ooodtitle v. Milburny 2 31. W. 853. 

As to the effect of the Statute of Limitations in the case of mort* 
gages, see posty DefencOy pp. 673-4 ; and stat. 7 Wm. 4, and 1 Yict. 
c. 28, there cited. 

By the C. L. Fro. Act, 1852, ss. 219, 220, the 7 Geo. 2, o. 20, ss. 
1 & 2, are re-enacted, enabling mortgagors to stop ejectment by pay- 
ment of principal and interest. 


Bjectment hy Bxecution Creditor. 

Tenant by elegit must prove: 1. The judgment; 2. The elegit 
issued upon it ; and 3. The inquisition and return thereupon ; B. N. 
P. 104. 

An examined copy of the judgment roll, containing the award of 
elegit and thfe return of the inquisition, is sufficient, without proving 
a copy of the elegit and of the inquisition ; Bamsbottom v. Buck-- 
bursty 2 Jf. S. 565. But the original writ of elegit, duly returned, 
would seem to be admissible, though there be no award of it on the 
judgment roll; Pack v, Tarplepy 9 Ad. ^ E, 468; where a writ 
of sequestrari facias was held evidence against the execution debtor, 
though no award of it appeared on the judgment roll. Execution 
creditors, by the 1&2 Viet. c.llO, s.ll, are entitled to all the debtor’s 
lands, and the sheriff’s return need no longer describe the lands taken 
1^ metes and bounds, but only so as to identify them ; Sherwood v. 
Clarky 15 31. ^ W. 764* If a third person be in possession of the 
land extended, it is sufficient tx> prove a primd facie title in the diebtor, 
and it lies upon the tenant in possession to show a title anterior to 
the judgment; Doe v« Owen^ 2 C. J. 71. And semble^ the inqui- 
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sition is conclusive as against the judgment debtori and he can- 
not set up the title of a third person ; Martin v. Smithy 27 X. 
{Ex.)ZVl. 

Wnere the plaintiff is vendee of a term under a Jl. fa,j it is 
sufficient for him, in ejectment against the execution debtor, to pro- 
duce the Ji. fa,y without proving the judgment; Doe v. Murless^ 6 
M, 110. Aliter as against a stranger; Lake v. Billers ^ 1 Ld. 
IZaynji. 733 ; Martyn v. Podger^ 5 Burr, 2631. And where the sheriff's 
vendee is also the plaintiff at whose suit the writ was issued, and not 
a mere stranger, in ejectment against the execution debtor he must 
prove the judgment, for he is privy to it, and, if there bo none, the 
writ, as far as ho is concerned, would be a nullity ; Doe v. Smithy 
Holtf N. P, 589 ; 2 Stark, 199 (by the court in banc). A sale by the 
sheriff without a written assignment passes no property, and the estate 
remains in the debtor, who may therefore eject the creditor in posses- 
sion ; Doe V. Jones^ 9 M, Iv, 372. 


Ejectment hy Executor or Administrator, 

In ejectment by an executor or administrator, the plaintiff must 
prove— 1. The leasehold title of his testator ; 2. The testator’s death ; 
3. The probate or grant of administration. 

The leSsehold title may be shown by producing and proving the 
lease in the usual way. As to what is sufficient secondary evidence 
of a lease, see Metiers v. BrowUy 32 L, J, {Ex,) 138 ; 1 H, C, 
686 . 

The death of the termor is proved by parol evidence, or by proof of 
the register of burial and identity of the party deceased. The pro- 
bate or letters of administration are not of themselves evidence of the 
decease; ante^ pp. 54, 89-91. 

As to proof of the probate or grant of administration, see ante^ 
p. 81. And see the enactments in 20 & 21 Viet. c. 77, the act 
for establishing a new court of probate, noticed Actions hy 

Executors and Administrators, ' 

Administration when granted relates back for some purposes 
to the intestate’s death; Com, Dig, Administration {B, 10). In 
Ireland this doctrine of relation was established for the purpose of 
ejectment by Patten v. Patten^ Ale, «Sr Nap, 493 ; cited in Welchman 
V. Sturgis^ 13 Q. B, 554 ; see Tharpe v. Stallwoodj 6 M, G, 760. 
In 3 & 4 Wm. 4, c. 27, s. 6 {post^ p. 666), administration is expressly 
made to relate back to the death for the purposes of that act. 

The term is vested in the executor from the death of the testator, 
and the executor may therefore recover on a claim dated between the 
time of the testator’s death and of the probate ; Com, Dig, Adminis- 
tration {B, 10). 

The plaintiff in ejectment, claiming as administrator of his mother, 
had during her life mortgaged the premises in fee, but it was held 
that he was not estopped from showing his mother’s title as termor ; 
Metiers v. Brown^ supra. 


Ejectment hy Assignees of Bankrupts, 

The strict proof of the title of the assignees will be found, post^ 
Part III#, tit. Actions hy Assignees of Bankrupts ^ p* 684. 
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By 12 & 13 Viet. o. 106, ss. 141, 142, p, 710, after adjudi- 
cation all the personal and real estate of the bankrupt beoomes 
absolutely vested in. the assignees on their appointment, and their 
title has relation to the aot of bankruptcy; but by sect. 145 the 
assignees have the power “to elect to take” or “decline” any leases 
or agreements for leases to which the bankrupt is entitled ; and the 
question has been raised, in whom, by the above sections, is the term 
vested until the option has been exercised by the assignees? In 
Mackley v. Pattenden^ 30 L. J. (Q, jB.) 226; 1 B* ^ S. 178 ; the 
court intimated (under the previous similar enactments) that the 
term remained in the bankrupt ; but in Cartwright v. Glover ^ 30 
Z. Z (C/i.) 324, 2 Giff. 620, Stuart, V. C., held the contrary under 
the present statutes. The adoption of the lease need not be exjpress : 
any dealing with it as owner is sufficient. Thus putting it up for sale, and 
accepting a deposit from a purchaser, is sufficient ; Hastings v. JFilsonf 
Holty N* P. 290 ; or an entry or occupation ; Hanson v. Stevenson^ 
1 B. ^ A, 303; but a mere putting up for sale by auction is not suffi- 
cient ; Turner v. Richardson^ 7 Bast^ 335 ; nor even if the assignees 
enter and submit to a distress, if there are other circumstances to 
show that this was not done with an intention of absolutely taking 
to the lease ; Goodwin v. Noble y 8 Z. P. 587. The election of the 
assignees must be made within a reasonable time, and it is for the 
jury to say whether this has been done or not ; Mackley v. PattendeUy 
supra. And now by the 24 & 25 Viet, c, 134, s. 131, th“ assignees 
may take and keep possession of the premises until some quarter- 
day, not longer than six months from the adjudication, and then 
decline to accept the lease. See the notes to Auriol v. Mills ^ 1 Sm, 
i. C. 769. 


Ejccimcyit by Parson, 

In ejectment by a parson for the recovery of the parsonage-house, 
or glebe, where he does not claim in the character of landlord, or 
where the defendant is not otherwise estopped from disputing his 
title, he must show his title by proving presentation, institution, and 
induction, but he need not prove title in the patron Bnow v. PAe- 
li}}Sy B, N, P. 105 ; Heath v. Pryn^ 1 Vent, 14 ; B, N, P, 105. If 
the presentation to the bishop was by parol, it may be proved by a 
person who was present and heard it ; per Ld. Kenyon, C. J., in R, 
V. Eriswelly 3 T. R, 723. But a presentation by a corporation aggre- 
gate must be in writing under the common seal ; Gibson* s CodeXy 794 ; 
and must therefore be proved by proof of the seal. The institution 
may bo proved by the letters testimonial of institution, or by the offl.- 
cial entry in the public registry of the diocese, which ought regularly 
to record the time of the institution, and on whose presentation; Gibs, 
813 ; in which case it would seem to be evidence of the presenta- 
tion as well as of the institution ; 2 Phill, Ev, 257 ; accord. Irish 
Society v. Bishop of Berry y 12 Cl, ^ F, 641. So the letters 
of institution of a party reciting the cession of his predecessor, 
followed by indiiction, are sufficient evidence of the cession ; Doe y« 
Carter y Ry, §• Moo, 237. The induction may be proved either by 
some person who was present at the ceremony, or by the indorsement 
on the mandate directed by the ordinary to the archdeacon, or by 
the return to the mandate, if a return has been made ; 2 Phill, Ev, 
257 ; see Chapman v. Beardy 3 Anst, 942. The plaintiff will not be 
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required to prove that he has taken the requisite oaths, or declared 
his assent to the Book of Common Prayer, according to the Act of 
Uniformity ; Powel v, Milhanh^ 2 W. Bi. 851. , Some evidence must 
be given that the property to. be recovered is church property ; as 
that the premises were occupied by a former incumbent, &c. ; 2 JPhill. 
Bv. 258. The parson may bring ejectment against a tenant from 
year to year of the glebe land, though the current year of the tenancy 
created by his predecessor is unexpired, and no notice to quit has 
been given ; Doe v. Carter^ By. 4r Mood. 237 ; unless he has im- 
pliedly confirmed the tenancy. 


Defence in Ejectment^ generally. 

The only defence in ejectment is that the plaintiff bad no such title 
as gave him a legal right of entry at the time mentioned in the writ. 
There are now no pleadings in this form of action ; C. L. Pro. Act, 
1852, s. 178 ; and consequently no equitable defence can be pleaded : 
Neave v. Avery ^ 16 C. B. 328; nor, it would seem, given in evidence 
at the trial ; per Maule, J., S. (7. 

By the C. L. Pro. Act, 1852, ss. 172, 173 (a re-enactment of 11 
Geo. 2, c. 19, s. 13, under which landlord ” was held to extend to the 
heir, devAee, or remainder-man under the same title, or a mortgagee ; 
see Coleridge’s, J., judgment in Doe v. Birchmore^ infra\ any 
person, not named in the writ, may be allowed to appear and aefend, 
on an affidavit that he is in possession by himself or his tenant ; and 
in the latter case must state in his appearance that he defends as 
landlord; and he shall be allowed to set up any defence hitherto 
allowed to a landlord, and no other. 

One who defends as landlord cannot rely upon any title which the 
tenant in possession would be estopped from setting up; Doe v. 
Smythe, 4 M. ^ S. 347 ; Doe v. Litherland^ 4 Ad. E. 784 ; Doe 
V. Birchmorcj 9 Ad. ^ E. 662 ; Doe v. Mizem^ 2 Mood. ^ Boh. 56. 
Where the tenant in possession lets judgment go by default, the 
person defending as landlord cannot set up as a defence the want of a 
notice to quit from the plaintiff to such tenant ; Doe v. Creedj 5 Bing. 
327. But where both landlord and tenant defend, the tenant is not 
precluded from showing an outstanding tenancy in a third party 
under the joint demise of his landlord and the plaintiff as tenants in 
common; Doe v. Horn^ 3 ^ W. 333. Thus, as in copyholds^ 

the forfeiture of the copyhold tenant does not destroy a lease made 
with the licence of the lord before forfeiture, the party in possession 
by receipt of rent from the occupying tenant, and who has been ad- 
mitted to defend as landlord, may, even where a forfeiture has been 
committed by the copyhold tenant, set up the subsisting lease against 
the lord ; Clarke v. Arden^ 16 C. B. 227, 

By sect. 176 of the C. L. Pro. Act, 1852, the court or judge haa 
power to strike out or confine appearances and defences set up by 
persons not in possession by themselves or their tenants. 

By the C. L. Pro. Act, 1852, s. 180, cited, ante, p. 614, we have 
seen that one of the questions at the trial is, to what part of the 
property in question the plaintiff is entitled. Under the old form of 
action, if the defendant succeeded as to any part of the property, he 
was entitled to have the verdict entered for him as to that part ; Doe 
V. Xetots, 13 M. ^ W. 241. 
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^ Statute of Limitations^* The period of limitation in the action of 
ejectment was formerly governed by the 21 Jao. 1, o. 16, but now by 
the 3 & 4 Wm* 4, o. 27, which specifies in detail the various periods 
at which, in different cases, the statute shall begin to operate, and 
the manner in which, by acknowledgment, its operation may bo 
prevented. In the following extracts from it, the^ sections are not 
to be taken as transcribed verbatim^ except where inverted commas 
are used. 

Sect, 1. The interpretation clause, provides that, except where the 
context excludes such construction, the words used in the act are to be 
interpreted as follows : — 

Landy — means manors and all corporeal hereditaments, and tithes 
(other than tithes belonging to spiritual or eleemosynary cor- 
porations sole), whether freehold, chattel, copyhold, or of any 
other tenure. 

Renty — means heriots, and all suits and services for which distress 
lies, annuities and periodical sums charged on land (except 
moduses and compositions belonging to such sole corporations as 
above). 

Pereon through whom another claimsy — means the person, by, through, 
under, or by the act of whom, the claimant is entitled, as heir, 
issue in tail, tenant by courtesy and in dower, successor, special 
or general occupant, executor, administrator, legatee, husband, 
assignee, appointee, devisee, or otherwise, and any person entitled 
to an estate or interest to which the claimant became entitled as 
lord by escheat. 

PersoHy — means any body politic, corporate, or collegiate, or a class 
of creditors, or other persons, as well as an individual ; and 
every word importing the singular number 'shall extend to 
several persons or things as well as one ; and every word import- 
ing the masculine gender only, shall extend to a female as well 
as a male. 

Sect, 2. No land or rent to he recovered hut within twenty years 
after the right of action accrued to the claimant or some person whose 
estate he c/a»ms.] After the 31st of December, 1833, no person 
shall make an entry or distress, or bring an action to recover any 
land or rent but within twenty years next after the time at which the 
right to make such entry or distress or bring such action shall have 
first accrued to some person through whom he claims ; or 

“ If such right shall not have accrued to any person through whom 
he claims, then within twenty years next after the time at which the 
right to make such entry or distress, or to bring such action, shall 
have first accrued to the person making or bringing the same.” 

Sect, 3. When the right shall he deemed to have accrued,'\ ‘‘ The 
right to make an entry or distress or bring an action to recover any 
land or rent, shall be deemed to have first accrued at such time as 
hereinafter is mentioned, that is to say : 

<< When the person claiming such land or rent, or some person 
through whom he claims, shall, in respect of the estate or interest 
claimed, have been in possession or in receipt of the profits of such 
land, or in receipt of such rent, and shall while entitled thereto have 
been dispossessed, or have discontinued such possession or receipt, 
then such right shall be deemed to have first accrued at the time of 
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such dispossession, or discontinuance of possession, or at the last time 
at which any such profits or rent were or was so received. 

When the person claiming such land or rent shall claim the 
estate or interest of some deceased person who shall have continued 
in such possession or receipt in respect of the same estate or interest 
until the time of his death, and shall have been the last person 
entitled to such estate or interest who shall have been in such posses- 
sion or receipt, then such right shall bo deemed to have first accrued 
at the time of such death. 

“ When the person claiming such land or rent shall claim in respect 
of an estate or interest in ijossession, granted, appointed, or other- 
wise assured by any instrument (other than a will) to him, or some 
person through whom he claims, by a person being, in respect of the 
same estate or interest, in the possession or receipt of the profits of the 
land, or in the receipt of the rent, and no person entitled under such 
instrument shall have been in such possession or receipt, then such 
right shall be deemed to have first accrued at the time at which the 
person claiming as aforesaid, or the person through whom he claims, 
became entitled to such possession or receipt by virtue of such 
instrument. 

When the estate or interest claimed shall have been an estate or 
interest in reversion or remainder, or other future estate or interest, 
and no person shall have obtained the possession or receipt of the 
profits of such land, or the receij)! of such rent, in respect of such 
estate or interest, then such right shall be deemed to have first 
accrued at the time at which such estate or interest became an estate 
or interest in possession. 

^‘When the person claiming such land or rent, or the person 
through whom he claims, shall have become entitled by reason of any 
forfeiture or breach of condition, then such right shall be deemed to 
have first accrued when such forfeiture was incurred or such condition 
was broken.” 

Sect. 4. Where advantage of fm'feiture is not taken hy reversioner 
or remainder •many he shall have a new right when his estate comes 
into possession.'] When any right to make an entry, &c., by reason 
of any forfeiture or breach of condition shall have first accrued in re- 
spect of any estate or interest in reversion or remainder, and the land 
or rent shall not have been recovered by virtue of such right, the right 
to make an entry, &c., shall be deemed to have first accrued when the 
estate or interest shall have hpcome an estate or interest in possession, 
as if no such forfeiture or breach of condition had happened. 

Sect. 6. JReversioner to have a new right.] A right to make an 
entry, &c., shall be deemed to have first accrued, in respect of an 
estate or interest in reversion, at the time at which the same shall 
have become an estate or interest in possession by the determination 
of any estate in respect of which the land shall have been held, or 
the rent received, notwithstanding the person claiming such land, 
shall, at any time previouslv to the creation of the estate which 
shall have determined, have been in possession, or in receipt of such 
rent. 

Sect. 6. Melation letters of administration,] For the purposes 
of the act, an administrator, claiming the estate or interest of the 
deceased, shall be deemed to claim as if there had been no interval 
of time between the death and the grant of the letters of adminis- 
tration. 
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Sect, 7. In the case of a tenant at will^ the right shall he deemed to 
have accrued at the end of one year from its commencement , When 
any person shall be in possession, or in receipt of any rent, as tenant 
at will, the right of the person entitled subject thereto to make an 
entry, &c., shall be deemed to have first accrued either at the ter- 
mination of such tenancy, or at the expiration of one year next after 
the commencement of such tenancy, at which time such tenancy shall 
be deemed to have determined : Provided always, that no mortgagor 
or cestui que trust shall be deemed to be a tenant at will, within the 
meaning of this clause, to his mortgagee or trustee. 

Sect, 8. No person after a tenancy from year to year^ to have any 
right hut from the end of the first year or last payment of rentj] When 
any person shall be in possession, or in receipt of any rent, as tenant 
from year to year or other period, without any lease in writing, the 
right of the person entitled subject thereto to make an entry, &c., 
shall be deemed to have first accrued at the determination of the first 
of such years or other periods, or at the last time when any rent pay- 
able in respect of such tenancy shall have been received (which shall 
last happen). 

Sect, 9. Where rent amounting to 20s., reserved hy a lease in 
writing^ shall have heen wrongfully received^ no right to accrue on the 
determination of the lease,'} When any person sh^l be in possession, 
or in receipt of any rent, by virtue of a lease in writing, by which a 
rent of twenty shillings or upwards shall be reserved, and the rent 
reserved shall have been received by some person wrongfully claiming 
to be entitled to such land or rent in reversion immediately expectant 
on the determination of such lease, and no payment in respect of the 
rent reserved shall afterwards have been made to the person right* 
fully entitled thereto, the right of the person entitled to such land or 
rent, subject to such lease, to make an entry, &c., after the deter- 
mination of the lease, shall be deemed to have first accrued at the 
time at which the rent reserved was first so received by the person so 
wrongfully claiming ; and no such right shall be deemed to have first 
accrued upon the determination of the lease to the person rightfully 
entitled. 

Sect, 10. Mere entry not to he equivalent to possession,} No 
person shall be deemed to have been in possession of any land within 
the meaning of this act merely by reason of having made an entry 
thereon.'^ ^ 

Sect, 11. Continual claim,} ^*No continual or other claim upon 
or near any land shall preserve any right of making an entry or 
distress, or of bringing an action.” 

Sect, 12. Possession hy co-tenants,} Possession or receipt of more 
than his share by one co-parcener, joint tenant, or tenant in common, 
for his own benefit or that of a third person, shall not be deemed to 
be the possession, &c., of his co-parceners, &c. 

Sect, 13. Possession of younger hr other ^ Possession or receipt by 
a younger brother or relation of an heir shall not be deemed to be the 
possession or receipt by the heir. 

Sect, 14. Acknowledgment in writing given to the person entitled^ 
or his agents to he equivalent to possession or receipt of rent,} When 
any acknowledgment of the title of the person entitled shall have been 
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given to him or his agent in writing, signed by the person in posses- 
sion or in receipt of the profits or rent, then such possession or receipt 
of or by the person by whom such acknowledgment shall have been 
given shall be deemed to have been the possession or receipt of or by 
the persons to whom such acknowledgment shall have been given, and 
the right of such last- mentioned person to make an entry or distress, 
or bring an action, shall be deemed to have first accrued at the time 
at which such acknowledgment, or the last of such acknowledg- 
ments, was given. 

Sect. 15. Where possession is not adverse at the time of passing the 
act^ the right shall not he barred until the end of five years afterwards.'] 
When no such acknowledgment shall have been given before the 
passing of this act, and the possession or receipt of the profits or the 
rent, shall not at the time of passing of this act {i. e., on 24th July, 
1833) have been adverse to the right or title of the person claiming 
to be entitled thereto, then such person may, notwithstanding the 
period of twenty years shall have expired, make an entry or distress 
or bring an action at any time within five years next after the passing 
of this act. 

Sect. 16. Persons under disability of infancy ^ lunacy ^ coverture^ or 
beyond seasy and their representatives^ to be allowed ten years from the 
termination of their disability or death.] If at the time at which the 
right of any person to make an entry, &o., shall have first accrued, 
such person imall have been under any of the following disabilities, 
that IS to say, infancy, coverture, idiotoy, lunacy, unsoundness of 
mind, or absence beyond seas, then such person, or the person claim- 
ing through him, may, notwithstanding the period of twenty years 
shall have expired, make an entry, &c., at any tiine within ten years 
next after the time at which the person to whom such right first 
accrued shall have ceased to be under any such disability, or shall 
have died (which shall have first happened). 

Sect. 17. Entry ^ §* 0 ., to be within forty years at all events.] The 
entry, distress, or action shall be made or brought at all events within 
forty years after the right accrued, although the disability may have 
continued during the whole of that time, or the ten years from the 
termination of the disability or death shall not have expired. 

Sect. 18. Allowance for a second disability limited.] When any 
persons shall be under any of the above disabilities at the time at 
which his right first accrued, and shall die under such disability, no 
time beyond the period of twenty years next after the right first 
accrued, or the period of ten years next after his death, shall be 
allowed by reason of any disability of any other person. 

Sect. 19. Meaning of beyond tfcas.”] No part of the United 
Kingdom, nor the Islands of Man, Guernsey, Jersey, Alderney, or 
ISark, nor any island adjacent, shall be deemed to be beyond the 
seas within the meaning of the act. 

Sect. 20. When the right to an estate in possession is barred^ the 
right of the same person to future estates shall also be barred.] When 
the right of any person to an estate or interest in possession shall 
have been barred by the determination of the period limited in such 
case, and he shall at any time during the said period have been 
entitled to any other estate, interest, right, or possibility, in rever- 
sion, remainder, or otherwise, in the same lana, &o., no entry, &c., 
shall be mad# by him, or any person claiming through him, in respect 
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of such other estate, unless in the meantime such land, &c., 
shall have been recovered by some person entitled to an estate, limited 
or taking effect after, or m defeasance of, the estate or interest in 
possession. 

Sect. 21. JRffect of barring estate tail.'] When a tenant in tail is 
barred by this statute, all persons, whose estate he might have barred, 
are also precluded from their entry, distress, or action. 

Sect. 22. Possession adverse to a tenant in tail shall run on against 
the remainder-man whom he might have barred.] When a tenant in 
tail, entitled to recover the land, shall have died before the expira- 
tion of the period applicable to such case, no person claiming any 
estate which such tenant in tail might lawfully have barred, shall 
make an entry, &o., but within the period during which, if such tenant 
in tail had continued to live, he might have made such entry, &o. 

Sect. 23. Where there shall have been possession under an assur^ 
ance by a tenant in tail^ which shall not bar the remainders^ they 
shall be barred at the end of twenty years after the time when the 
assurance^ if then executed^ would have barred themr\ When a 
tenant in tail shall have made an assurance, which shall not operate 
to bar an estate to take effect after or in defeasance of his estate tail, 
and any person shall, by virtue of such assurance, be in possession of 
such land, &c., and the same person, or any other person whatsoever 
(other than some person entitled to such possession in respect of an 
estate which shall have taken effect after or in defeasance of the 
estate tail), shall continue in such possession for the period of twenty 
years next after the commencement of the time at which such assur- 
ance, if it had then been executed by such tenant in tail, would, 
without the consenf of any other person, have operated to bar suoli 
estate, then at the expiration of BUch 4 )eriod of twenty years the 
assurance shall be effectual against any person claiming any estate, 
&c., to take effect after or in defeasance of the estate tail. 

Sect. 29* Ecclesiastical^ corporations.] No lands or rents are 
to be recovered by ecclesiastical or eleemosynary corporations solo but 
within two incumbencies and six years after a third appointment or 
sixty years. 

Sect 34. The right of the party out of possession extinguished.] 
At the determination of the x)eriod limited by the act for making an 
entry or distress, or bringing an action, the right and title to the 
land, rent, or advowson, for the recovery whereof an entry, distress, 
or action might have been made or brought within such period, shall 
be extinguished. 

Sect. 35. Receipt of rent to be dee^ned receipt of pi^ojlts.] The 

receipt of the rent payable by any tenant from year to year, or other 
lessee, shall, as against such lessee or any person claiming under him 
(but subject to the lease), be deemed to bo the receipt of the profits of 
the land for the purposes of this act.” 

Sect. 39. Entry not to be tolled by descent^ ^^•] No descent cast, 
discontinuance, or warranty, after the 31st December, 1833, shall toll 
or defeat any right of entry or action. 

The cases under the different sections of the above act are arranged, 
as far as possible, in the order of the sections; postj pp. 671-4. 

Cases on the old stat. 21 Jac. 1, c. 16.]^ This statute, though not 
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repealed by the later act, 3 & 4 Wm. 4, c. 27, is superseded W it in 
all oases coming within its operation. In order to render the Statute 
of Limitations, 21 Jao. 1, a bar in ejectment, the defendant must 
have proved an adverse possession for twenty years. The^ words 
adverse possessions^ are not in the statute ; but the doctrine is a 
consequence of it. The statute forbids an entry, except within 
twenty years after the right first accrued : If, therefore, the person 
out of possession has by contract or otherwise precluded himself from 
entry, the statute does not apply. So also it cannot apply where the 
party already has actual or constructive possession ; Hence it only 
operates as a bar where a party is in possession without the consent 
or contract of the person entitled to a present right of entry. The 
possession was not adverse in the following cases : — 

Where the possession of the occupier is the possession of the 
plaintiff : as, formerly, where a younger son entered by abatement 
on the death of his father and died seised, this possession was not 
adverse to the title of his elder brother ; Litt. s, 396. So the posses- 
sion of one co-parcener, joint-tenant, or tenant in common, was not 
adverse to the title of his co-tenant ; Eord v. Grey^ 6 Mod. 44 ; 
JDoe V. Ilulse^ 3 i?. ( 7 . 757 ; unless there had been an actual ouster 

of the co-tenant ; and thirty-six years sole and uninterrupted posses- 
sion by one tenant in common, without an accounting to or demand by 
the other, was held sufficient ground for presuming actual ouster ; Doe 
V* Prosser y Cowp. 217. But the law seems to be now altered in all 
these instances by the late statute ; sections 12 and 13, ante^ p. 667. 

There is no adverse posseiteion where the estate of the party in 
possession and that of the plaintiff form parts of one and the same 
estate. Thus the possession of the particular tenant is never adverse 
to the title of him in remainder or reversion ; Baylor v. Hordey 1 
Burr. 60. See also Doe v. Brightweny 10 Easty 583. Where the 
relation of landlord and tenant can be implied, the statute will not 
run ; Doe v. FerrarSy 2 <§• P. 542 ; nor where the party in posses- 

sion is tenant at sufferance ; Doe v. Hully 2 2>. §• P. 38. 

There is no adverse possession where the relation of tfustee and 
cestui que trust subsists between the parties ; Keene v. Deardony 
8 Easty 248. Nor between mortgagor and mortgagee, unless there 
be a renunciation or other adverse holding commenced by the mort- 
gagor ; Hall V. DoSy 5 B. A. 687 ; Doe v. Willlamsy 5 Ad. ^ E, 
291, 296. 

The vendee of land who is let into possession, but has never com- 
pleted the purchase, has no adverse possession as against his vendor ; 
Doe V. Edgar y 2 N. C. 498 ; unless he refuses to give up possession 
or to pay interest on the purchase-money ; per Tindal, C. J., S. C., 
Id. 502, 503 ; and see Doe v. Milletty 11 Q. P. 1036. Upon the ex- 
piration of a lease for lives the lessor granted another lease ; at this 
time W. was in possession, and continued so for twenty years with- 
out paying rent, claiming to hold under the first lease on the ground 
that it was still subsisting : held that his possession under such claim 
was not adverse; P. v. Axhridgcy 2 Ad. E. 520. Where a 

1 *ointresB for life married again and joined her second husband in 
eyying a ^e, and he survived her and held the land twenty years, 
this was held a bar to ejectment by the reversioner, though the fine 
was void; Doe v. Gregory y 2 Ad. ^ E. 14. 

While this act was in operation, it was held that if a cottage be 
built on the lord’s waste in defiahce of him, twenty years’ undisturbed 
possession of such cottage will be a bar to him. But if built at first 
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with the lord’s permission, or if any acknowledgment has been since 
made, the statute will not run ; Doe v. Wilkinsofi, 3 JB, C. 
413 ; JDoe v. Clarh^ % B. ^ C. 717. Where acts are set up as 
evidence of adverse possession, it may be a question for the jury 
whether they were not mere trespasses, and not done in assertion of 
any supposed right; Doe y. Booerts^ 13 M. ^ W. 520, 533. See 
farther, as to adverse possession, the notes to Nepean v. Doe. and 
Taylor v. Ilorde^ 2 Sm. L. C. pp. 577-585, 5th edit. 

When the statute has once begun to run, no subsequent disability 
will stop its operation. It was held that the saving clause, sect. 2, 
only extended to the persons to whom the right first descended ; Doe 
V. Jonesy 4 T B. 300. And it was held in Doe v. Jessbn^ 6 East^ 
80, that the word deaths in the saving clause of the statute, referred 
to the death of the person to whom the right first accrued, and who 
died under disability, and that the heir, though under disability, 
must enter within ten years from that time ; but in a later case the 
Court of C. P. seemed to be of opinion that the heir had ten years after 
his own disability ceased ; Cotterell v. Dutton^ 4 Taunt. 830 ; and 
this is said to be the construction invariably adopted in practice ; 
Sugd. V. P. 334. The 16th and 18th sections of the 3 & 4 Wm. 4, 
c. 27, ante^ p. 668, have put an end to these doubts, on the pre- 
sent statute. 

Cases on stat. 3 4 JVm. c. 27.] It has been decided that the 

2nd and 3rd sections of this act (which came into operation 1st 
January, 1834) have done away with the doctrine of non-ad verse 
possession, and, except in cases falling within the 15th section, the 
question now is, whether twenty years have elapsed since the right 
accrued, whatever be the nature of the possession ; Nepean v. Doe^ 
2 M. ^ W. 894 ; Cullen v. Doe^ 11 Ad. E. 1008. And the effect 
of the act is not merely to bar the remedy, but to bind and transfer 
the estate ; Scott v. Nxxon^ 3 Dru. ^ War. 388, and re-entry will 
no longer operate as a remitter ; Brassinyton v. Llewellen^ 21 L. L 
{Ex.) 297.* This however seems to be its effect only in favour either 
of one person who has held for the requisite period, or of a succession 
of persons claiming under the first wrongful possessor. Thus where 
an occupier held without payment of rent for nmeteen years, and died 
leaving an heir, and his widow continued in occupation for thirteen 
more, it was held she could not bring ejectment upon such a title, 
because she had neither held for twenty years, nor derived under one 
who had so held ; the possession of the husband se being 
evidence of a seisin in fee which descended to his heir ; Doe v. Bar- 
nard^ 13 Q. B. 945. See also Dixon v. Gayfercy 17 Beav. 421 ; 23 
L. J. {Ch.) 60. But this title was held sufficient as a defence to 
an ejectment, on the ground that the right of entry had accrued to the 
lessor of the plaintiff more than twenty years before ; Doe v. Carter. 
9 Q. B. 863. .7 > , 

The discontinuance of possession mentioned in sect. 3, is the 
abandonment of possession by one entitled to the possession, Bim^ 
ington v. Cannon, 12 C. B. 18 ; 22 i. J. {C. P.) 163 ; followed by 
actual possession by another ; McDonnell v. M^Kinty, 10 Irish Law 
Bep. 514 ; Smith v. Lloyd, 9 Ex. 562 ; 23 Z. J. {Ex.) 194. Posses- 
sion of the surface is primd facie possession also of the minerals 
beneath it, where they are not dissevered in title ; and therefore if a 
person in possession of the former as tenant, there being no exception 
of the mines, obtain a lease of the latter, will be sufficiently in pos- 
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session to prevent the 3rd clause applying, and the statute will 
not begin to run until an ouster of the possession of the surface, 
although he may never have entered or worked the mines ; Keyse v. 
Powell^ 2 E, B. 132 ; 22 L. J, (Q. B,) 305. But if they are dis- 
severed in title, the possession of the surface by the party entitled to 
it is not such a possession of the mines as to amount to a disposses- 
sion of, or discontinuance of possession of them by the real owner 
within the definition given above ; Smith v. Lloyd^ supra. 

The word ‘‘ rent ” in sect. 2, means rent distinct from the land, as 
rent-charges, &c., and not rent reserved on a demise; Grant v. ElUs^ 
9 M, <S* W. 113. So the statute (though it includes tithes (sec. 1) ) 
does not prevent the tithe owner from recovering tithes, as chattels, 
from the occupier, though there has been no perception for twenty 
years ; but it is confined to adverse claims to the estate in the tithes ; 
Dean of Ely y, Cash^ 15 M, <S* W, 617. The application of sect. 2 
is not restrained by sect. 3 to the cases there enumerated ; the object 
of the latter section being to explain the construction of the 2nd in 
certain cases in which doubts might occur ; jyer curiam^ James v. 
Salter^ 3 N, C. 553. A rent-charge created by will, if there has 
been no payment, must be enforced within twenty years from the 
death of the testator ; S, C. So the right to rent within section 2 is 
extinguished under sections 3 and 34 by the lapse of twenty years from 
the last payment, although twenty years have not elapsed since the 
first rent unpaid became due ; De Beauvoir y, Owen, 5 Ex, 166 ; 19 
Z. J. (Ex.) 177. 

A lessor may recover in ejectment within twenty years after the 
determination of the lease, though he has received no rent for twenty 
years and upwards before such expiration, if it has not been received 
by any other person ; his claim in such a case being of an estate in 
reversion within the meaning of sect. 3 ; Doe v. Oxenham, 7 3f, 

W. 131. But if the rent has been received by some other person 
not entitled to it, the lessor cannot recover, being barred by the 9th 
section ; Doe y, Angell, 9 Q. JB. 328 ; and this section applies 
where the rent has been received by a person not entitled to it before 
the act passed ; S, C, 

gection 3 was not intended to apply to the case of persons standing 
in the relation of trustee and cestui que trust ; and where the latter 
is in possession, there is no right of entry in the trustee under s. 2, 
until the tenancy at will of cestui que trust has been determined ; 
Garrard y. Tuck, 8 C. Z. 231 ; where Doe v. BhilUps, 10 Q, B. 
130, is questioned. 

The proviso in sect. 7 has been said to apply only to express 
trusts ; see Doe v. Bocky Car, §• 31. 549 ; 4 M. dS* G. 30. If the 
cestui que trust is merely allowed to receive the rents, or otherwise 
manage the property, he is but a bailiff of the trustee, and the occu- 
pation under these circumstances of any other person for more than 
twenty years without payment of rent will bar the trustee ; 3felliny 
y. Leak, 16" C. B. 652 ; 24 Z. J, (C. B.) 187. In Doe v. Turner, 
7 3f. W, 226, it was laid down that if, after a determination of a 
tenancy at will, the tenant continued in possession as mere tenant at 
sufferance, and not as tenant at will under a new tenancy, the time 
would run from the end of the first year of the original tenancy at 
-will ; but the Court of Exchequer Chamber declined giving any 
opinion on the point; 9 31. W, 643. In Bandall v. Stevens, 
2 E. ^ B, 641; 23 Z. J. (Q. Z.) 68, a tenancy at will was deter- 
mined within twenty- one ^ears of its commencement, by actually 
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turning the tenant out of possession, and the tenant immediately 
resumed and thenceforward continued in possession, without any 
fresh tenancy being created; and it was held that the landlord had a 
right of entry within twenty-one years of this resumption of occu- 
pation by the tenant, although wer twenty-years from the com- 
mencement of the tenancy at will. So where the defendant, being 
tenant at will of a house and land, was served with a notice of eject- 
ment by the landlord, but was afterwards permitted to retain the 
house and part of the land for his life, the landlord taking possession 
of the other part ; it was held that as there was an actual entry, and 
a new tenancy at will was created, the twenty-one years was to be 
reckoned from that time ; Locke v. MatthewSy 32 X. X. (C. P.) 98; 
13 <7. P., N. S. 753. In the last two cases the Courts considered 
the doctrine of Doe v. Turnery 1 M. «§• W. 226, supruy might be 
questionable in a court of error. See the cases discussed in the notes 
to Nepean v. JDoe, 2 Sm. L. C. 602 — 6. But a mere symbolical pos- 
session, by telling the family of the occupier that the claimant takes 
possession, and by carrying away a stone from a cottage, is a mere 
entry under sect. 10, and will not revest possession in the party 
entitled; Doe v. CoombeSy 9 C7. P. 714; 19 X. X ((7. P.) 306. The 
absence of the head of the family at the time was adverted to in the 
judgment. 

As to proof of tenancy at will under sect. 7, see Ley v. Deter y 27 
X. X. (Pr.) 239 ; 3 N ^ N. 101. 

The 7th section does not apply to tenancies determined before the 
passing of the act; Doe v. Pagcy 5 Q. P. 767 ; Doe v. Boldy 11 
Q. P. 127; but only to those created subsequently^ or in existence at 
that time ; Doe v. MoorCy 9 Q. P. 655. 

A reserved service of cleaning a church or ringing a bell is a 

rent” within sect. 8 of the act, as a distress might be made for it ; 
Doe V. Benhaniy 7 Q. P. 976. Proof of payment of rent to the 
lessor of the plaintiff by A. while in occupation Avithin twenty years, 
and an admission by the defendant that he held under A., is a 
sufficient payment within sect. 8 ; Doe v. Becketty 4 Q. P. 601. A 
statement by A., since deceased, while in occupation of property in 
I have no property in W. but what I hold of Lord S., and for 
which I pay lOOZ.,” is evidence of payment of rent at that time, so as 
to bring the case within sect. 8, and is not a mere acknowledgment of 
title, which must be in writing under sect. 14 ; S, C. The lease in 
writing mentioned in this section mUst be an instrument passing 
an interest, and not a mere written instrument showing the terms of 
the holding; Doe v. Gower y 17 Q. P. 589 ; 21 X. X (Q. P.) 57. 

By sect. 12, for the purposes of the act, the possession of one 
tenant in common ceased to be that of the others from the commence- 
ment of the tenancy, and not mcreW from the passing of the act ; 
Gulley V. X)oe, 11 Ad. P. 1008 ; Doe v. Horrocksy 1 (X <5* JT. 666; 
(by the court in banc) ; and see Tidball v. Jamesy 29 X. X. (Pr*) 91. 

D. mortgaged in fee to J., subject to a proviso of cesser pn payment 
at a day more than twenty years before the statute. Within twenty 
years before the statute, D. acknowledged that the money was un- 
paid. On ejectment by tl.’s heir within five years after the passing 
of the act, the juiy found the money unpaid. Held, that the action 
was not barred by sect. 2 ; D.’s possession not being adverse at the 
passing of the act (see sect. 15), though the lessor of plaintiff was 
not shown to have been in ' possession, or to have received rent or 
interest; Doe v. Willxamey 6 Ad. ^ P. 291; see also Doe v. 

GO 
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Thompson^ Id. 532. In oonsequenoe of some doubts intimated in 
Doe V. Williams^ supra^ it has been since declared by 7 Wm. 4 & 
1 Viot* c. 28» that persons entitled to or claiming under any mort- 
gage, may make an entry or bring actions to recover the land at any 
time within twenty years next after the last payment of any part of 
the principal or interest secured, though more than twenty years 
ma^ have elapsed since the right of entry and action first accrued. 
This act enables a mortgagee to recover where the mortgagor would 
himself be barred by the statute, provided that he was not barred at the 
time of making the mortgage ; Doe v. Dyre^ 17 Q. B. 366 ; 20 X. J. 
(Q. B.) 431. Thus, when a tenant was let into possession within 
twenty years before a mortgage, and paid no rent for twenty-five years 
after the mortgage, but the mortgagor *had paid interest within twenty 
years, the mortgagee was not barred ; S. C. ; Ford v. Ager^ 32 X. .X 
(Fx.) 269 ; 2 D. C. 279. And a mortgagee may by sale, either 
under a power or by direction of the mortgagor, convey all the rights 
which he possesses to a purchaser, who will then bo a person claiming 
under a mortgage, and entitled to the same time for bringing actions 
as the mortgagee was entitled to at the time of the sale ; Doe v. 
Maszey^ 17 Q. B. 373 ; 20 X. J. (Q, B.) 434 ; Ford v. Ager^ supra. 

As under the old act {Doe v. Jones, 4 T. B. 300, 310), when the 
statute has once begun to run, no subsequent disability will prevent 
its continuing to run ; Goodall v. Sherratt, infra. A feme sole, 
seised in fee, married, and she and her husband quitted possession of 
the land. Both died at times not shown to be within forty years 
from the ceasing to* occupy. The wife’s heir brought ejectment 
within twenty years of the Husband’s death, and within five years of 
the passing of the statute, but more than forty years after she and 
her husband had left the land. Held, that the heir was barred by 
the I7th section, though it did not appear how the defendant came 
into possession, or that the wife had levied any fine ; Doe v. Bramston, 
3 Ad. ^ E. 63. 

The 3 & 4 W. 4, c. 27, came into operation in a colony in 1837. 
In 1830 A. died seised of land in the colony ; B., his heir, was then 
beyond seas, and so died in 1835 ; C., the heir of A. and B., was 
also beyond seas in 1830, and did not come to the colony till 1856, 
when he brought ejectment : it was held that the operation of sects. 
2, 16, and 18 was retrospective, and that C. was barred ; Devine y. 
Holloway, 14 Moo. V. C. 290. 

Wherever the tenant in tail is barred by the statute, the issue in 
tail is also barred under sect. 21 ; Austin v. Llewellyn, 9 Ex. 276 ; 

23 X. J. (Ex.) 11. Sects. 21 and 22 include time elapsed before the 
statute passed, and since the right aconted ; and where the statute 
has once begun to run, no disability in any remainder-man will 
prevent its continuing to run ; Ooodall v. Skerratt, 3 Drew. 216 ; 

24 X. J. {Ch.) 323 ; but as it does not run against any but those 

entitled to the possession {vide supra), if a tenant in tail make a 
feoffment in fee or other conveyance which prevents his own entry, 
but does not bar the estate tail or remainders, the right of entry will 
first accrue, and therefore the statute will first begin to run, on his 
death ; Rimington v. Cannon, 12 C. B. 18, cited supra, p, 671, and 
see Ooodall v. Skerratt, supra. ^ 

The effect of a writing as an acknowledgment under section 14, is 
for the judge, and not for the jury; Doe v. Edmonds, 6 M. 4r W. 
295. Letters oontaining an admission of rent due, written to the 
claimant’s attorney, are a sufficient acknowledgment; Fursdon v. 
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Clogg^ 10 M. ^ TV. 672. By indenture, dated the 27th of October, 
1827, between the defendant and the plaintiff, after reciting that 
certain copyhold premises were surrendered “this day” to the 
plaintiff for securing the repayment of 300/., by him “this dny ” 
lent to the defendant, the plaintiff covenanted, on repayment of that 
sum, and interest, on the 27th of April, 1828, to surrender the 
premises to the defendant, and the defendant covenanted to pay the 
300/. and interest at the time appointed for payment : there was also 
a stipulation that, in default of payment, the plaintiff might take 
possession of the premises. The deed was, in fact, executed on the 
23rd of August, 1834. No principal, interest, or rent had ever been 
paid by the defendant. In February, 1854, the plaintiff brought 
ejectment. Held, th»t the deed was a sufficient acknowledgment 
within 8. 14 of the plaintiff’s title at the time of the execution of the 
deed, and consequently the right of entry was not barred ; Jayne v. 
Hughes^ 10 Ex. 430; 24 L, J (Ex.) 115. An answer to a bill in 
chancery, tiled by the plaintiff in ejectment, bv a person, through 
whom the defendant claims, admitting that he holds under the 
plaintiff, is an acknowledgment within the 14th section; Ooode y. 
Jobf 1 E. ^ E. 6 ; 28 X. •/. (Q. E.) 1. The signature must be that 
of the party in possession or receipt of rents, and not that of an 
agent; Ley v. Peter ^ 3 H, ^ N, 101 ; 27 X. J. (Ex,) 239. 


ACTION OF KEPLEVIN. 

Replevin lies for goods unlawfully taken, as on an allegation that 
they belonged to and had been stolen from the person taking them ; 
the remedy is not contined to goods taken by way of distress ; Mellor 
V. Leather, 1 E, ^ X. 619 ; 22 X. J. (M. 6.) 76. 

In some cases of distress the defendant is allowed by statute to 
plead not guilty, or, in a general form, that the matter complained 
of was done under the authority of an act of Parliament, and to give 
the special matter in evidence under such general plea ; as by 43 
£liz. c. 2, s. 19, in the case of poor rates, and by 23 Hen. 8, o. 5, 
s. 11, as to sewers rates; 1 JFfne, Saund, 347 c, (n). 

Evidence on non cepit, or cepit in alio loco,] The plea of non cepit, 
that the defendant did not take the cattle, &o., is termed the general 
issue in replevin. The prd9f lies upon the plaintiff on this issue, and 
it is sufficient for him to show that the defendant had the goods in his 
possession in the place alleged ; for the wrongful taking is continued 
in every place in which he afterwards detained them ; Walton v. 
Keraop, 2 Wits, 354. The place in which goods are alleged in the 
declaration to have been taken is material ; Wenton v. Carter, 1 Sid, 
9 ; 1 Wms, Saund, 347 (n). If in fact the defendant neither took the 
cattle in the place named* nor had them there afterwards, the plaintiff 
must fail ; but the defendant is not entitled to a return, or to damages 
under 7 Hen. 8, c. 4, and 21 Hen. 8, c. 19, unless he pleads cepit in 
alio loco, and adds an avowry byway of suggestion ; Potter v. North, 
1 Wms, Saund, 347 (n); and the avowry, so added, is not traversable; 
Id, Non cepit does not put in issue the plaintiff’s property ; Dover 
V. Eatclings, 2 M, ^ Eol, 644. Upon an issue joined on mm^eepii^ 

0 0 2 
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defendant may shoWi under the Municipal Corporation Act, 5 & 6 
Will. 4, 0. 76, 8. 133, that he was a constable appointed for a borough, 
and took the goods, under sect. 70, within the county wherein the 
borough is situate, but without the borough, on a charge that they 
had been stolen; Mellor y. Leather ^ 1 E. B. 619; 27 i. J. 
{M. C.) 76. 

Property in defendant or a stranger.'] The defendant may set up 
the right of a third person, or of himself to the property in the goods ; 
for he has a right of possession against all but the right owner at the 
time of replevying; Bro. Replevin^ pi. 31; Butcher v. Porter^ 1 
Salk. 94. And the plaintiff on this issue may prove property in part 
of the goods; Com. Dig. Pleader^ 3 AT. 12; in which case the issue 
will be divisible. The defendant, who has a verdict on this plea, 
will have a return without other avowry or cognizance; Butchery. 
Porter^ supra; Salkill v. Shelton^ 2 Rolle^ 64. 

Avowry for rent,] When the distress is for rent, it is enacted by 
17 Car. 2, c. 7, s. 2, that, in case the plaintiff should be nonsuited 
after cognizance or avowry made and issue Joined, or if a verdict shall 
be given against him, then the jurors, ^panelled or returned to 
inquire of such issue, shall, at the prayer of the defendant, inquire 
ooncerning the sum of the arrears^ and the value of the goods or 
cattle distrained; and thereupon the avowant, or he that makes cog- 
nizance, shall have judgment for such arrearages, or so much thereof 
as the goods or cattle distrained amount unto, &g. The avowant, 
therefore, must be prepared to prove both the amount of the rent in 
arrear and the value of the goods or cattle taken ; and the omission 
of this inquiry cannot be sufmlied by a writ of inquiry ; Sheape y. 
*Culpeper^ 1 JLev. 255 ; 1 Jr ms. Sound. 1 95 b {n) ; though the 
defendant may still have the common law judgment for a return ; 
Rees y. Morgan^ 3 T. R. 319. In all cases, except avowries for 
rent, the omission may be supplied by writ of inquiry ; 1 TVms. 
Sound. 195 c (n). 

Since the 11 Geo. 2, c. 19, s. 22, which enables an avowry or 
oognizance to be made in general terms, under an avowry for rent, 
the defendant may recover for so much as he proves due without 
regard to the amount that he avowed for ; Harrison v. Barnhy^ 5 
T. R. 248 ; Forty v. Imher^ 6 East. 434 ; but the rent recovered 
must be parcel of that avowed for, and the defendant cannot under 
an avowry for double rent for holding over recover the single rent ; 
Johnstone v. Hudleston^ 4^ B. ^ C. 938 ; and in Roskruge y. Caddy ^ 
7 Ex. 840, 22 L. J. {Ex.) 16, it seems tdHiave been held that under 
an avowry for rent due for a specific year, none of which was due, the 
defendant was qot entitled to recover for part of the rent for the 
previous year. 

Where a separate rent is due on closes A. and B. from the same 
tenant to one landlord, and he takes one joint distress over both 
closes, he may avow separately for the rent due on each; and the 
facts afibrd no answer to such avowries ; Phillips y. Whitsed. 29 L. J. 
(Q. B.) IM ; 2E.^E. 804. 

Avowry for distress after the end of lease^ and on goods fraudulently 
remored. J A distress wer the end of the lease, under 8 Anne, c. 14, 
er on goods fraudulently removed, under that statute, or 11 Geo. 2, c. 
19, must be specially pleaded, and cannot be shown under the general 
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form of avowry; 2 Wins, Saund. 284 c (n); Williams v. Stiven, 

9 Q, li, 14; 16 i. J. (Q. iS.) 321 ; see Williams v. Roberts, 7 JSof. 
618. In order to justify a seizure of goods oft* the demised premiseB, 
as fraudulently removed to avoid a distress, under the 8 Anne, o. 14, 
or 11 Oeo. 2, o. 19, s. 1, the rent must have been due at the time of 
removal ; Rand v. Vaughan, 1 N. C 767. But if due, it need not 
be in arrear ; and where a tenant, on the morning of a quarter-day, 
frauaulently removed his goods with intent to avoid a distress for 
the rent which became due on that day ; and the landlord the next day 
followed and seized the goods as a distress ; it was held that the 
seizure was justified under the statutes ; Tribble v. Bowater, 2 
B, 564 ; 22 L, J. (Q. B,) 396. In that case the majority of the^ 
court distinguished Randy. Vaughan: but Crompton, J., dissented 
on the ground that the cases were not distinguishable, but he declined 
to give an opinion as to what ought to be the construction put 
upon the statutes in a court of error. The words of the statutes are 
fraudiilently or clandestinely,” the removal therefore need not be 
secret if it be fraudulent ; and if the efiect of the removal is to leave 
no sufficient distress on the premises, so that the landlord has only 
his barren remedy by action; it would seem that the removal is 
within the act; Opperman v. Smith, ^ D. Sr Parry v. Duncan, 

7 Bing. 243 ; Mood. ^ M. 533. But fraud is a question for the jury ; 
and even where the tenant admits that he removed to avoid a dis- 
tress, it is a question for the jury whether there w^as fraud ; John v. 
Jenkins, \ C. ^ M. 227 ; but the facts of that case were very 
peculiar ; there being a bond fide question between the parties 
whether there was any tenancy existing between them, and if so, on 
what terms. sect. 2 of the act of Qeo. 2 the landlord cannot 
seize the goods if they have passed to a bond fide purchaser for value; 
and the first section applies only to the goods of the tenant himself, 
and not to those of a stranger or a lodger ; Thornton v. Adams, 5 
M. ^ S. 38; Postman v. HarreJi, 6 C.Sf P. 225. Where a tenant 
became bankrupt, and the assignees for two days after their appoint- 
ment allowed three cows, which had belonged to the bankrupt, to 
remain and be milked on the premises, and then removed them ; it 
was held that the landlord might follow and distrain the cows for 
rent due before the bankruptcy ; Welch v. Myers, 4 Camp. 368. 

By the 8 Anne, c. 14, ss. 6 and 7, a landlord may distrain within 
six months after the determination of the tenancy, provided his 
reversion remain, and it be during the possession of the tenant from 
whom the rent became due. Where the tenant died during the term^ 
and his executor entered and occupied until after the expiration of 
the term, it was held that^he landlord might distrain for the rent of 
the whole term ; Braithwaite v. Cooksey, 1 H. Bl. 465 ; but where 
the deceased was tenant at will, and bis widow (who afterwarda 
became administratrix) remained in possession, it was held that the 
landlord could not distrain for rent due before the death ; Turner 
v. Barnes, 31 L. J. (Q. B.) 170; 2 B. S. 435 ; and he could not 
have distrained if she had been administratrix at the time of the 
distress ; S. C. The holding over need not be tortious ; and where 
the landlord permits the tenant to hold over part of the premises, he 
may distrain on that part for the arrears of rent due over the whole ; 
Nuttall V. Staunton, B. ^ C. 51. There must be possession by 
the same tenant, and if a fresh tenant has come in,%nd me old tenant 
has left some pigs behind, they cannot be distrained under the 
statute ; Taylet'son v. Peters, 7 Ad. ^ E. 110. 
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JEvidence on a plea of non demistt^ or non tenuit,"] If to an 
avowry for rent in arrear the plaintiff i)lead8 non demisit or non 
tenuity the defendant must prove the tenancy as stated in his 
avowry. He must |TOve a demise at a fixed rent; and therefore 
if he shows what only amounts to an agreement for a lease it is 
insufficient; Dunk v. Hunter^ b B. A, 322 ; Hayward v. Haswell^ 
6 Ad* 4r H* 205. But though the plaintiff enters upon the land 
under an agreement for a lease in which the amount of the rent 
is not stated, yet if he occupies and pays yearly rent, he becomes 
tenant from year to year at that rent, and is liable to a distress, and 
an avowry, stating the terms of the tenancy accordingly, will be 
sufficient; Knight v. Benett^ 3 Bing* 361. So if, entering under an 
agreement, the rent being named, he acknowledges a specific sum as 
half a year’s rent to be due, although he has paid none ; Cox v* Bent^ 
5 Bing* 185. But unless a person, entering under an agreement for 
a lease, pays the rent, or promises to pay a rent certain, or to settle 
a rent certain in account, no demise at a rent certain can be implied 
so as to entitle the landlord to distrain ; Begnart v. Barter^ 7 Bing* 
451. But if the amount of rent be named and there be a clause in 
the agreement, that until the lease be prepared he shall hold on the 
stipulated terms, on entry he becomes tenant at will on these terms, 
ana is liable to bo distrained on when rent becomes due ; Anderson 

V. Midland Ihj* Co*^ 30 X. J. (Q. B,) 94. Where a person enters 
under a lease for a period exceeding three years, void under the 8 & 9 
Viot. 0. 106, s. 3, as not being made by deed, and the receipt given to 
him for rent, which he had paid for two years, but not in advance, 
stated the rent to be payable in advance, such being the terms of the 
intended lease ; Held, that he became a yearly tenant on the terms 
of paying the rent in advance ; Lee v. Smithy 9 Xx* 662 ; 23 L. J* 
{JSx*) 198. So where the purchaser entered under an agreement 
that until completion of the purchase, he should pay and allow to 
the vendor at the rate of 100/. per annum by half-yearly payments ; 
that was held to constitute the relation of landlord and tenant at a 
fixed rent; Saunders v. Muegrave^ ^ B* 8c O* 524 ; see ante^ p. 624. 
A tenant holding over after notice to quit given by the landlord, but 
not paying rent, is not liable to a distress in respect of the subsequent 
occupation, for no new tenancy is created ; Jenner y. Clegg ^ 1 Moo* 
^ jRoh. 213. 

An attornment by a tenant of land to a receiver appointed by the 
Court of Chancery to collect the rents, and payment of rent to such 
receiver, oreate a tenancy by estoppel between the tenant and re- 
ceiver, but do not operate to enable, the person who is found ulti- 
mately to have the legal title to the lahd to treat the tenant as his 
tenant, and to distrain for rent ; Evans v. Matthms^ 7 E. ^ B, 590 ; 
26 Z. J. (Q. B.) 309. The plaintiff* paid rent to A. as agent for 

W. and B., trustees of C., receiving receipts ^^For tlie trustees of C.,” 
the legal estate was assigned without the plaintiff’s knowledge to 
W« and N., and he continued to pay rent to A., and received receipts 
as before, A. paying over the rent to W. and N. W. and N. having 
distrained, proved all the above facts, except the assignment to them : 
Held, that there was some evidence of title in W. and N., as against 
the plaintiff, to support an avowry for rent ; Hitchings v. Thompson^ 
5 Ex* 60 ; 19 L* X {Ex*) 146. See further, as to the creation of a 
tenancy, an/e, pp. 624 et stqq* 

Although the 11 Geo. 2, o. 19, s. 22, enables the defendant to 
avow without setting out oil the particulars of title, still the terms 
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of the tenancy must be proved as laid; therefore, if the rent reserved 
is higher than the rent stated, it is a variauoe ; for the ooutraet must 
be truly stated; Brown v. Sayce^ 4 Taunt. 320, So where the 
defendant avowed for an entire rent of 170/., and it appeared that 
he had only iwo-thirds of that rent as tenant in common of the 
reversion with another not named in the avowry, it was held a fatal 
variance on non tenuit ; Philpott v. Dobhinson^ 6 Biny. 104. But 
in replevin against the assignee of the reversion of part, it was held 
that the detendaut might avow' specially, and leave the jury to 
apportion, or might avow generally as for a certain rent, in which 
ease the judge might amend either by directing the amount to be 
altered, or the avowry to be converted into a special one; Bohert^ 
V. Snell^ 1 M. G. 611. Where the defendant avowed for taking 
growing com in four closes, and stated that the plaintiff held 
the closes in which, &c., at a yearly rent, and it appeared that ho 
also held two other closes at that rent, this was decided to bo no 
variance ; for every part of the land was liable to the whole rent ; 
Margrave v. Shewing ^ B. C. 34 ; and see Page v. Chuck^ 10 B. 
Moorc^ 264. If the defendant avows under a lease, reserving rent 
payable at Martinmas, this means New Martinmas ; and if it appears 
that it is in fact payable at Old Martinmas, it is a variance, 
though amendable; /Smith v. Walton^ 8 Bing. 23i>. A letting “at 
120/. a year,” determinable by “ six months* notice at any quarter,” 
does not make a quarterly, but a yearly reservation; Collett v. 
Curling^ 10 Q. B. 785. A lease at a rent of 40/., with a covenant 
to makd an allawance out of it of 5/., payable to third persons, should 
be alleged as a lease at a rent of 40/. ; jDaviea y. Stacey^ 12 Ad. E. 
506. Where there were ideas of non tenuit and tender, proof of a 
tender by plaintiff of “a year’s rent” in November, without stating, 
at the time, when it became due or the terms of the holding, is no 
proof, per se, of a holding from Michaelmas to Michaelmas as stated 
in the avowry ; Knight v. McDouall, 12 Ad. E. 438. 

As the plea of 7iU hahuit in tenementis is a bad plea to an avowry 
for rent in arrear (Sgllivan v. Stradlingy 2 JVtie. 2u8), the plaintiff* 
is not allowed to give in evidence, under non de^nieit or non tenuity 
any matter amounting to nil hahuit in tenementis^ even though the 
title of the avowaut bo founded iu fraud ; Parry v. House^ Iloll^ 
N. P. 489 ; for a tenant cannot be allowed to dispute the title 
of his landlord; mite^ pp. 162, 168, and 621. On this principle, 
where the plaintiff* in replevin came into the ocoupation of pre- 
mises tinder a person who had submitted to a distress by the de- 
fendant, it was held, that he could not dispute the title of the 
defendant, though the latter had put iu evidence a deed which 
showed that the plaintiff’s predecessor occupied under a lease to 
which the defendant was a stranger ; Cooper v. Blandy^ 1 N. C. 45. 
So where the plaintiff, being put into i>ossessioa by A., was after- 
wards told bond Jlde by A. that the defendant was entitled, and 
thereupon paid defendant his rent, the plaintiff* oannot afterwards, 
upon non tenuity set up the title of a third person who has taken no 
steps to eject him ; Hall v. Butler^ 10 Ad. ^ E. 204. But where 
the plaintiff came in under another person and not under the de- 
fendant, and had paid rent to the defendant iu ignorance of a defect 
in his title, it was held that the plaintiff might show his want of 
title; Rogers v. Pitcher y 6 Taunt^ 202; Gregory v. Doidge^ 3 Bing. 
474; Claridge y. Mackenzie y 4 ifef, ^ 143. So a payment or 

acknowledgment made under the inffuence of a fraudulent or false 
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representation will not estop the tenant; Doe v. Brown^ *1 Ad. <§• JSL 
447. 6o a payment on a mistaken supposition that the claimant was 
personal representative of the tenant’s deceased landlord ; Knight v. 
Cox^ 18 C, B. 645. The plaintiff may show that the defendant’^ 
title esmired before the rent became due ; Downs v* Cooper^ 2 Q. B. 
256. Thus where a person, having an^ equitable title only, made a 
lease, and afterwards assigned all his interest at law and in equity, 
and then brought ejectment, the tenant was permitted to show the 
assignment as an answer to the action; Doe y. Kdwards, 6 B. ^ Ad* 
1065 ; and a tenant maj show his landlord’s title expired, though ha 
has paid rent to him after such expiration, provided the rent was paid 
^n ignorance of the defect in the landlord’s title, although he knew 
^that it was disputed ; Fenner v. Duplock^ 2 Bing. 10 ; see also cases, 
ante^ pp. 162-3. The plaintiff may dispute the avowant’s derivative 
title from the person who let the plaintiff into possession under non 
ienuit ; Rogers y. Pitcher ^ 6 Ihunt. 202. 

Jt is no variance, under non tennit, if it appears that the plaintiff 
held for a less time than the period stated in the avowry ; Forty T. 
Imher^ 6 Fast^ 434 ; see Roskruge v. Caddy ^ ante^ p. 676. 

^ An eviction may be evidence under this plea; as where the plain- 
tiff, by reason of an eviction by title paramount, ceased to be tenant 
to the avowant; Ilopcraft v. iteys^ 9 Bing. 613. An eviction, to be 
a good defence, must have happened before the rent became due ; 
Boodle V. Cambell^ 7 M. O. 386. And it must bo an actual, not 
a constructive eviction ; Delaney v. Fox^ 2 C. J?., N. 768, cited 
ante^ p. 622. And as to eviction, see ante, pp. 169, 428. 

The plaintiff may show under non tenuit that the defendant’s 
title to a rent service has been extinguished by the Statute of Limi- 
tations; 3 & 4 Will. 4, 0 . 27, ss. 2 & 34 ; Owen v. De Beauvoir^ 16 
Jlf. W. 547 ; aff. on error, 5 Fx. 166 ; 19 X. J. (Fx.) 177. 

Fvidence on plea of rifins in arrerc.’\ The plea in bar of riens in 
arrere admits the demise stated in the avowry. Therefor© where, to 
an avowry for a quarter’s rent due upon a quarterly reservation, the 
plaintiff pleads in arrere^ he cannot lAiow that the reservation 
is half-yearly^ and that therefore no rent had accrued ; Ilill v* 
Wright^ 2 Fsp. 669. It will not be sufficient to support this plea to 
show that part of the rent has been satisfied, for the defendant will 
be entitled to a verdict if part is in arrear ; Cobb v. Bryan^ 3 B. 
^ P. 348 ; and see ante^ p. 676. 

In answer to an avowry for rent, the plaintiff may show that he has 
paid an amount equivalent to the rent, under compulsion or threat 
of distress, to a superior landlord or a prior incumbrancer; Sape^ 
ford y. Fletcher y 4 T. R. 511; Taylor v. ZamirOy 6 Taunt. 524; 
Stubbs y. ParsonSy Z B. A. 516. The payment is not the less 
compulsory because the ground landlord has allowed the occupier 
time to pay ; Carter v. Carter y 5 406. And rent growing due, 

as well as that already accrued due, is discharged by such a payment; 
8. C. ^ And though a special plea has been usual, riens in arrere is 
the proper plea; Jones v. Morrisy 3 Fx. 742 ; 18 X. J. (Fx.) 477. 
8o where a demand in respect of interest on a mortgage anecting the 
premises is paid with the avowant’s assent, the plaintift' may avail 
nimself of the payment under this plea ; Dyer v. Bowleyy 2 Bing. 
94 ; and see Pope y. Biggsy 9 P. q- C. 245. But it is doubtful 
whether a collateral payment by the tenant, though stipulated for in 
the lease, can be shown on this plea ; Davies v. Stacevy 12 Ad. JR. 
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506 ; see further, ante^ p. 448, Action for Rent on Indenture^ 

And a binding agreement by the plaintiff to pay a third person, 
authorised by defendant to receive, without actual payment, cannot 
be shown under this plea ; Wheeler v. Branscomhe^ 5 Q. 2?. 373. 

Evidence on traverse of defendant being hailiff,’\ If the plaintiff 
traverses that the defendant is bailiff as stated in the cognizance, the 
defendant must prove his authority to make the distress, and a 
recognition of his act will be equivalent to a previous command ; 
Trevillianv* Pine^ 11 Mod, 112; 1 Wms, Saund, 347 d, (n). And 
the ratification m^ be after action ; per curiam in Whitehead y. 
Taylor^ 10 Ad, ^ J?. 213. One joint tenant, or coparcener, or co-heir 
in gavelkind, has an authority in law, without proof of any express 
command, to distrain as bailiff of his co-tenant ; Leigh v. Shepherd^ 
2 B, ^ B, 4G5 ; but it is not clear that he can distrain for the rest 
notwithstanding the express dissent of his co-tenants ; 8, C, ; Robin^ 
son V. Hofman^ 4 Bing, 562. A tenant in common cannot avow 
as bailiff of his co-tenant without his authority ; sco Harrison v« . 
Barnhy^ 5 T, R, 246. A corporation may appoint a bailiff to dis- 
train without deed ; Smith v« Birmingham Oas Co,^ 1 Kd, ^ E, 526.. 
Where defendant makes cognizance as bailiff of an executor for rent 
due to the testator, it is enough to prove a distress by the testator’s 
direction, made after his death and before probate, but subsequent^ 
adopted by the executor ; Whitehead v. Taylor^ 10 Ad, ^ E. 210, if 
a lessor, having mortgaged his reversion, is permitted by the mort- 
gagee to continue in receipt of the rent incident to that reversion, 
lie, during such permission, is ex presumptione Juris authorised, if it • 
should become necessary, to realise the rent by distress, and to dis- 
train for it in the mortgagee’s name as his bailiff; IVent v. Ifuntf. 
9 Ex, 14 ; 22 L, J, {Ex,) 318, So where the assignee of the equity 
of redemption has paid off the mortgage, and obtained from tho 
mortgagee authority to receive the rents, be may distrain in the 
mortgagee’s name before transfer ; Snell v. Finch ^ 13 C, -B., N, S, 
651 ; 32 L, J.{C. P.) 117. 

If a person, having authority to distrain for rent due to another, 
says at the time that he distrains for rent due to himself, he may 
nevertheless justify as bailiff* of the other ; Trent y. Ilunty supra, 

A warrant of distress, directed to two jointly, in a matter con- 
nected with the execution of a public author!^, may be executed by 
one ; Lee v. Vessey^ 25 L, J, {Ex,) 271 ; \ ll, Sr N, 90. 

Evidence on avowry for damage feasant, Where the defendant 
avows taking cattle damage feasant, and pleads that the locus tVt quo 

is bis soil and freehold, the plaintiff may deny it, and the evidence in. 

such case will be the same as under the plea of liberum tenementum in 
trespass quare claumm fregit ; see ante^ p. 567. 

Or the plaintiff may plead in bar the defect of fences which the* 
defendant was bound to repair, whereby the cattle escaped ; BaUe^p 
v. Appleyard^ 8 Ad, E, 161 ; a right of common, of way, Sco, ; 
Com, Dig, Pleader (3 K, 24, 25) ; in which cases the evidence will 
of course depend upon the issue joined. 

Where cattle, being lawfully driven along a highway, stray into 
an adjoining field through the defect of fences, the owner is lx>and 
to remove them within a reeisonable time, but the owner of the 
field caunot distrain them immediately ; what is a reasonable time- 
under the circumstances Of the case is for the jury ; Qoodwgn y 

e a 8 
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Cheveley, 4 JY. cSj- iVT. 631 ; 28 L. J, {Ex.) 298. If cattle get into 
the defendant’s field through defect in a fence which he is bound to 
keep up, and then break through a good fence into another field of 
the defendant’s, he cannot distiain them damage feasant, for the 
damage was the natural result of his own default; Singleton v. 
Williamson^ 31 L. J. {Ex.) 17 ; 7 //. N. 410. 

As to the obligation to repair ft^nhes, the general rule of law is 
that a man is only bound to keep his cattle from trespassing on the 
land of others; per Ihiyley, J., Bogle v. Tamlyn^ io B. C. 337 ; 
3 Eger, 372 (10); Eitz. N. B. 128, note by Ld. Hale. But the 
owner and occupier of one close may be bound by prescription to 
fence, not only to keep his own cattle in, but as against those of the 
occupier of the adjoining close ; S. CC. Where the owner granted close 

A. to the plaintifr and soon alter wards an adjoining close B. to the 
defendant, it seems -that the fact that the defendant had for twenty- 
eight years, ever since the grant, repaired the fence between A. and 

B. , which was on his own ground, was not evidence per se from 
which a jury might presume that ho had bound himself by agreement 
to keep up the fence as against cattle in A. ; Bogle v. Tamlyn, 6 
B. C* 329. But in a very recent case, the d< lendant and previous 
oecifiners of an ancient copyhold tenement had always repaired the 
fence erected on it between it and the waste of the manor ; and on the 
waste being inclosed under a modern inclosure act, the Court of Queen’s 
Bench held, that the defendant was bound to keep up the fence against 
cattle on the new inclosure, as a jury might presume that the grantee 
of the ancient inclosure had taken it subject to the obligation to 
fence against the waste ; for the lord was not likely to have granted 
it without this obligation, and so to have subjected the tenants of the 
manor turning out on the w'uste to the burthen of keeping their cattle 
from trespassing on the inclosed land ; Barber v. Whiteley, 34 L. J* 
{Q. B.) 212. 

Evidence on a plea of tender.'] To an avowry for rent the plaintiff 
may plead a tender of the rent ; to an avowry for damage feasant a 
tender of amends. 

A plea to an avowry for rent of a tender of 16/., is not supported 
by proof of a tender of 15/. 16s., though no more rent be due than 
the fum proved to have been tendered ; John v. Jenkins, !(?.<§• M. 
227. A tender before distress makes the taking unlawful; after dis- 
tress, and before impounding, it makes the detention unlawful ; Six 
Carpenters^ case^ 8 Rep* 147 a; GulUver v. Cosens, 1 C* B* 788; 
Loring v. Warburton, E. B* Ijr E. o07 ; 28 L. J. (Q. B.)31, Tender 
utter im|K>unding is too late, whether the taking be damage feasant 
or for rent arrear ; Bilkington*s case, 5 Rep. 76 a; Cro. Eliz. 813 ; 
Ladd V. Thomas, 12 Ad* 117 Where the cattle were taken 

damage feasant, and hud been put into an out-house near the spot, 
with an intention to send them to a public pound, a tender was held not 
too late; Browne v. Powell, 4 Bing. 230. Since the 11 Geo. 2, o« 19, 
s. 10, an impounding of cat'le on the preiui^^es, with a notice that 
such cattle are distrained for rent, has been held a eon^lete impound- 
ing (Maule, J., diss.) ; Ihomas v. Harries, 1 AT. ^ (r. 695. So an 
impounding on the premises, leaving a person in possession, without 
moving atiy of the goods, may, it seems, be an impounding so as to 
preclude a tender of i:ent (Erie, J., diss.)* At all events, if the 
distress be so conducted with the tenant’s assent ; Tennant v. Field, 
27 L. J* (Q. B.) 33 ; 6 E. ^ B* 336 ; see also Johnson v. Upham, 
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infra. liut it has been since held, that a sale after a tender of 
reni, and costs, made before tlio expiration of tho iive days, though 
aUer impounding, is wrongful within the equity of the stat. 2 W. 
& M. stat. 1, c. 5 ; Johnson v. JJphamy 28 X. (Q. X.) 252 ; 2 E. 

E, 250; overriiiing Ellis y. Taylor^ 8 M., ^ IV. 415; and see 
Maule, J.’s, judgment in Thomas y. Harries^ supra^ and Erie, J.'s, 
judgment in Tennant y. Eield^ supra. 

Although it lias been held that a tender of amends to a mere btiilitf 
is not good {PilkinyUm^s case, supra), yet if tho bailiff is tho 
avowant’s usual receiver, or if it appears from other ciroumslauees 
that he is his agent for that purpose, such tender may be good ; GUh, 
Eepl, 83 f4th edit.); Erowne y. Powell, 4 Bing, 230. A teii'ier of 
rent and charges is good if made to the landlord, though after a i*roUer 
has received a warrant and has distsaiiied ; Smith y, Goodwin, 4 
B, 41* Ad, 413; but the bailiff to whom the warrant is given the 
landlord is authorised virtute officii to receive the rent, and a tender 
to him is good ; Hatch y. Hale, 15 Q if. 10 ; and see Boulton v. 
Heynolds, infra. But a man left in possession by the bailiff or broker 
to whom tlie warrant was given has no such authority; and a tender 
to him is bad, at least where the tenant is informed that some one 
authorised to receive the rent is within a .convenient distance; 
Boulton V. Reynolds, 2 E, E, 369; 29 L, J, (Q, B,) 11. A 
tender of rent ivithout expenses, after a warrant of distress has been 
<lelivered to a broker, but before it has been executed, is good ; 
Bennett v. Bayes, 5 H, 4r A^. 391 ; 29 L, J, (Ex,) 224. 

Payment into Court, By tho 23 & 24 Viet. o. 126, ss. 23, 24, 
the plaintiff in replevin may, in answer to an avowry, pay money into 
cou t in satisfaction, in like manner and surject to the same proceed- 
ings as to costs and otherwise as a payment into court by a defendant 
in other actions; and such payment, or tlie acceptance, is not to work 
the forfeiture of tho replevin bond. 

Eaniages,'] In case the chattels have been delivered to the plain- 
tiff on the replevin, which is the general practice, the damage^ reco- 
vered by the plaintiff are usually coutined to the expense of the 
replevin bond ; Ttdd^s Pract. 887, 9th ed. ; Wilk. Repl, 85. It is 
doubtful whether special damages arising Iroin an injury to the goods 
Iw defendant or otherwise, can be recovered ; Connor y. Bentley, 1 
Jebb ^ S. 246. 

A replevin bond obliges the plaintiff in a replevin suit in a supe- 
rior court to show, not only a successful result, but also that he hud 
good ground for believing either that title was in question, or that 
the rent or damage exceeded 20/. See 19 & 20 Vict. c. 108, cited 
ante, pp, 445-6. It may therefore be desirable in some case.s lor the 
succe.ssfuL plaintiff to procure either at, or after, tho trial soma 
declaration or certificate by the judge that the plaintiff bad such 
ground. It does not however appear to he ^.xpressly made obliiaitory 
on the judge by any statute to give such ccrtiticate. In Tunnicliffie 
V. Wumot, 2 C. 4r AT. 626, it seems to have been refused only 
because the plaintiff had failed at the trial. The usual certificate lor 
costs, when given, is not of equivalent value. 
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EVIDENCE IN ACTIONS BY AND AGAINST 
PARTICULAR PERSONS. 


ACTIONS BY AND AGAINST ATTORNEYS. 
See ante^ pp. 265-275. 


ACTIONS BY ASSIGNEES OF BANKRUPTS. 

The pesent Bankruptcy Act is the 24 & 25 Viet, o, 134, which 
(s. 232) 18 to be construed, together with so much of the 12 & 13 
Viet. c. 106 (the Bankruptcy Consolidation Act, 1849), and of the 17 
& 18 Viet. 0. 119 (Bankruptcy Act, 1854), as remains unrepealed, as 
one act ; and is to be cited as The Bankruptcy Act, 1861.’’ 

By this statute (s. 230 and sch. (G.) ) tne insolvency acts are re- 
pealed ; and by s. 69 all debtors, wnether traders or not^ are to be 
subieot to the provisions of the act; but no debtor who is not a 
traaer is to be adjudged a bankrupt, except in respect of an act of 
bankruptcy described by the act as applicable to a non-trader ; see 
sections 70, 71, 72, 75, 76, 83, 86, post. 

Many of the cases referred to were decided under former statutes 
now repealed^, but have still bearing on the present enactments. 

Strict proof of title of assignees^ what constitutes.’] Whenever 
as8i|j;nees appointed under the present Bankruptcy Act are required 
to give strict proof of their title, they must in general be prepared 
with proof — 1« Of the petition for adjudication ; 2. Of the petitioning 
creditor’s debt ; 3. Where the petition is against a trader, as such, 
of the trading; 4. Of the act of bankruptcy; 5. Of the adjudi- 
cation ; and 6. Of the appointment of assignees. 

Evidence qf petition for adjudication.] Under s. 89 of the 12 & 13 
Viet. 0 . 106, the petition for adjudication of bankruptcy is the first 
step in the court of bankruptcy, and ^ives jurisdiction without any 
commission or fiat. If filed by a creditor it must be signed by him 
in the presence of his solicitor ; see form, sch. M. As to proof, see 
post^ p. 705. 

By 24 & 25 Viet. c. 134, s. 92, a petition by a partnership, autho- 
rised to sue and be sued in the name of a public officer, may be filed 
by such officer. 
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Petitioning creditor s deht."^ The petitioniDg creditor s debt must 
‘ be one which ,the creditor, according to the rules both of law and 
equity, is entitled to recover; per cur. Hope y. Meck^ 10 Ejc. 829; 
25 X. J. {Ex.) 15. It is to be proved in the same manner as in an 
action against the bankrupt himself; Abbott y. Plumbe^ 1 Doug. 
216, It must be proved that the debt was in existence at the time of 
the act of bankruptcy ; Clarke y. Askew ^ 1 Stark. 458 (m). Thus, 
where the petitioning d^editor’s debt arises on a promissory note 
dated before the bankruptcy, the note, it has been said, must be 
proved to have existed prior to the act of bankruptcy ; for the 
date is not even prinia facie evidence of that fact ; 2 Stark. 
Ev. 149, 3rd edit. ; Fletcher v. Manning^ 12 M. W. 571. In 
Wright y. Lainson^ 2 M. ^ W. 739, it was held that an 1. O. U., 
bearing date before the bankruptcy, was no evidence of a peti- 
tioning creditor's debt without some proof that it was in exist- 
ence before the bankruptcy. But see the judgment in Andev^ 
son V. WestoHy 6 N. C. 301, and the observations oi Lord Abinger and 
Alderson, B., in Goodtitle v. Milburn^ 2 M. ^ W. 859, 860; Morgan 
V. Whitmore^ 6 Ex. 716, ante^ p. 34. But where a note was proved to 
be in existence before the docket was struck, and bore date on the face 
of it before the act of bankruptcy, this was considered primd facie 
proof that the note was in existence before the act of bankruptcy ; 
Obbard y. Betham^ Mood. ^ M. 486* So, if it can bo shown that, 
about the date of the bill, goods were sold of corresponding amount ; 
Cowie V. Harris^ Mood. ^ M. 143. Where the petitioning creditor 
is the indorsee of a bill, the indorsement must be proved to have been 
made before the filing of the petition, and the date of the bill affords 
no presumption as to the time of the indorsement ; Bose y. Boweroft^ 
4 Camp. 245. But the indorsement may be after the act of bank- 
ruptcy ; Glaister y. Hewer ^ 7 T. B. 498. If the debt bo proved to 
have existed before the act of bankruptcy, its continued existence 
until the act will be presumed ; Jaeison v. Irvin, 2 Camp. 50 ; 
unless there have been intermediate transactions tending to defeat 
the presumption ; Gresley v. Price, 2 C. P. 48. 

No adjudication can now be impeached by reason of an act of 
bankruptcy prior to the debt ; 12 4* 13 Viet. c. 106, s. 

When the petition is against the bankrupt as a tmder, it must 
appear that the debt w,as contracted while he was a trader, or, 
if contracted before, was subsisting while he was a trader ; Meggot 
y. Mills, 1 Ld. Baym. 266 ; Butcher y. Easto, 1 Doug. 295. Where 
a person contracted a debt, and afterwards became a trader^ and, 
the debt still remaining unpaid, he went out of trade, and afterwards 
committed an act of bankruptcy, a commission founded on this debt 
and act of bankruptcy was held to be valid; Baillie y. Grant, 1 
Cl. 4* F. 238 ; 9 Bing. 121. If there was a petitioning creditor’s 
debt at the time of the act of bankruptcy on which a oommissiou 
might have issued, and there was a petitioning creditor’s debt 
still existing at the time of the commission, it does not signify what 
happened in the interim as to the payment of the first debt; the 
balance throughout continuing sufiScient for a petitioning creditor’s 
debt ; Shaw y. Harvey, Mood. 4* M. 526. 

By sect. 90 of 24 & 25 Yiot. o. 134, the debt of the petitioning 
creditor of any debtor, not being a trader, and not being at the time 
a prisoner, ap;ainst whom such creditor would have been entitled to 
obtain a vesting order in insolvency, must be a debt contracted after 
the passing of the act. See Ex parte Harding, 33 X, J. {Bank.) 26. 



686 Actions hy Assignees gf Banhrnpts. 

Taking a security of a higher nature, after the act of bankruptcy, 
for a debt of an inferior nature contracted b» fore, will not prevent 
the original <leht being a good petitioning creditor’s debt ; Ambrose 
V* Clendon^ 2 Stra. 1042; l*]x jiarte Griffiths^ 22 X. J, {Bank,) 50; 
S J}e 6?. 3f, G, 174. Nor did the fact that the debtor liad received 
his discharge os an insolvent, and included the debt in his schedule ; 
Jellis V, Mountford^ ^ li/Sf A. 256. Where the debtor is taken iu 
execution, tiu-re is n** debt to support a cdrainission ; Cohen v* Cun^ 
ninyham^ 8 T. R, 128. liut it he had been discharged from custody 
under the Insolvent Debtors Act (I & 2 Viet. c. 110), it was other- 
wise ; Watson v. Humphrey^ 10 Ex, 781 ; 24 L. J, {Ex,) 190. A 
debt upon an attornev’s bill, not signed and deliverer! according to 
the statute, is sufiicient ; Ex parte Sutton,^ 11 Ves, 163; Ex parte 
Howell^ 1 Rose,, 312. But a verdict for damages in an action for 
breach of cnntract, docs not, before judgment, constitute a debt ; Ex 
parte Charles^ 14 East^ 197. The debt must be a lawful one ; there- 
fore a promis'iory note made in violation of the statutes for the pro- 
tection ot thr Bank of England, cannot be proved ; Ex parte Ran^ 
dlesoHy Mont, Mac, 86; and consequently cannot form a petitioning 
creditor’s debt. 

One partner iunnot petition against another unless there has 
been an Hccount rendered and balance struck ; see 1 Mont, Ayr, 
47 (n). Where A. advanced 200/. to B. to set up in trade, and it 
was agreed that A. should have one-eighth of the prolits, it was 
held that this advance formed a good petitioning creditor’s debt; 
Ex parte Notley„ I Mont, 4* Ayr, 46. Where there is only one 
petitioning creditor, there must Vie a debt to him separately, for 
which he alone might maintain an action at law; and therefore a 
comiiiission cannot be supported on the petition of one of two partners 
to whom a debt is due jointly; Buckland v. Newsame^ 1 Taunt, 477 ; 
1 Camp, 474. 

A member of a banking company, cstablisVied under the 7 Geo. 4, 
o. 46, cannot be proceeded against in bankruptcy for a debt due from 
the comnuny, no judgment for such debt having been recovered against 
tVie pnVnio oflitier of the company ; Davison v. Farmer^ 6 Ex, 242 ; 
20 t, J. {Ex.) 177. 

Wliere the petitioning creditor is assignee of another bankrupt, and 
the debt is due to him in that character, and his title comes inci- 
dentally in question, strict evidence of his title as assignee must be 
given ; Doe v. Liston., 4 Taunt, 741 ; Muskeit v. Drummond^ 10 
B, 4* C, 153. A person may in general bo a petitioning creditor in 
respect of a uebt due to him as trustee ; Hope v. Meek^ 10 Ex, 829 ; 
25 L, J, {Ex,) 11. 

By the 24 & 25 Viot c. 134, s. 96, and 12 & 13 Viet. c. 106, s. 101, 
if the petitioning oi editor siiall not obtain adjudication within three 
days after petition, or within any further ti'i;e allowed by the court, 
the court may, at any time after the three days, or extended time, upon 
the petition of any other ori ditor to the amount required to constitute 
a petitioning orediior, proceed to adjudication on such last petition ; 
see Kynabton v. Darts, 15 M. 4* W, 705. And by s. 103 of 12 & 
13 Yiot. c. 106. after adjudication, in case the petitioning creditor’s 
debt is insufficient, the C**uit of Bankruptcy may order the adju- 
dication to proceed upon the application of any other creditor having 

S roved any suffioieot debt. But the ordef* would seem to be no evi- 
ence of the substituted debt, and when |iut in issue it must be proved 
as in ordiilary cases ; Fletcher y. Manmny^ 12 JIf. 4* W'. 571« 
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Petitioning creditor's deht^ amount ofr\ The dhbt duo to the poti- 
tiuiiiiur creditor, whether au^ainst a trader or not, must amount, it to 
one creditor or one hnn, to 50/. ; if to two, to 70/. ; if to three or 
more, to 100/. ; 24 25 Viet. c. 134, s. 89. See s, 97, as to what 

debts are to be reckoned if securities are held for them. 100/, iu 
IK ten of the bankrupt, bought at lOs. in the pound by the poti- 
tioiit r, to wlioin they were indorsed, is a sufficient petitioning 

cMiitor’s debt to the Ilirt;er amouat ; Ex parte Lee, 1 P. IF/hs. 
782. Two linns, of several partners each, may jointly petition, 
thtKigh the debt of neither amounts to 70/,, if the two debts equal 
70/. ; Doe v. Inglehy^ 14 W, 91. Where a creditor to a suffi- 

cient amount after notice of an act of bankruptcy received a part- 

р. iyintnt, which reduced the debt below the required amount, and 
then liimself petitioned, it was held that, as the payment was void, 
there was still a good petitioning creditor’s debt ; Mann v. Shep^ 
herd, 6 T. R. 79, 

Petitioning creditor's debt — Pills of exchange^ and debts due on 
credit,^ The debt must have been a debt due from the bankrupt at 
the time of the act of bankruptcy ; but it need not bo then a debt to 
tlie petitioning creditor. Thus A. drew a promissory note payable to 
Ih or order, and then committed an act of bankruptcy, after wliioh* 
Jh indorsed it to the petitioning creditor, and it was held a good 
dt.*bt to sui)port the petition ; Anon, C, P,^ 2 Wilson^ 135 ; Qlais-^ 
ter V. Hewer^ 7 T, R, 498. But it must be proved that the in- 
dorsement was made to the petitioning creditor before the tiling of 
the }>etitiori ; Rose v. Roweroft^ 4 Camp, 245. As a bill of exchange 
is a debt from the date of it as against the drawer, it was held a suf- 
licieiit petit ioniiig credihu’s debt, though not dishonoured till after 
an a<a of bankruptev ; Macariy v. Parrow^ 2 Sira, 949 ; cited more 
fully from Wiliuot, C, J.’s, note, 3 Wils, 16. And by the 24 & 25 Viet. 

с. 1^14, 8. 89, every person who has given credit to any debtor, upon 
valui!*le consideration, for any sum payable at a certain time, which 
time shall not have arrived when such debtor committed an act of 
bankruptcy, may petition, or join in petitioning, whether he shall 
have any security for such sum or not. 

The following cases were decided under the old statutes:— 

Where A,, having drawn a bill in favour of B. to whom ho was 
previously indebted in the amount, committed an act of bankruptcy 
beiore either the bill was due or had been presented for acceptance, 
it was held that the bill of exchange was a good petitioning oi editor’s 
debt, though subsequently to the commission it had been duly pre- 
sented to and paid by the acceptors ; Px parte Douthat^ ^ P, A. 
67. Two persons exchange acceptances, and, before the bills are 
mature, one of them commits an act of bankruptcy ; this is not such 
a debt due from him to the other as will sustain a commission before 
the other has paid his own acceptance ; Surratt v. Austinf 4 Taunts 
200. Interest, where not expressed in the body of the bill, cannot 
be added so hs to make a good petitioning creditor’s debt ; In re 
Puryessj 8 Taunt. 660; Cameron v. Smithy 2 P. A. 305. 

Evidence of petitioning creditor* e debt — Admission of bankrupt.’^ 
The adiui-sious of the bankrupt himself are frequently given in evi«* 
denoe to establish the petitioning oreditor’s debt. Thus an entry in 
the bankrupt’s books ; Watts v. ThorpSy 1 Camp. 376 ; or an account 
signed by him, charging himself ; Hoare y. Corytonj 4 Taunts 560 ; 
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JEx parte Ilarridtn re Lawford^ 26 Z. J, {Bank.) 30 ; is sufficient 
evidence of the debt ; or a mere oral admission ; provided it be shown 
that his admission, however made, was made before the act of 
bankruptcy as well as before the petition ; Smallcombe v. Bruges^ 
JU^CleC 46 ; 13 PricCy 136. Where the debt was founded on a bill 
of exchange of which the bankrupt w(^s drawer, it was held that the 
bankrupt’s declaration, made after the act of bankruptcy and before 
the commission, that the bill would not be paid, was admissible 
evidence to supply the proof of notice of dishonour ; Brett v. Levetty. 
13 Easty 213 ; see this case discussed in Smallcojnhe y. Brugesy supray 
the distinction pointed out being that the admission does not go- 
directly to i)rove the debt; and see also Abbott v. Plumbcy 1 Bong. 
216. 

Trading. 1 Although non- traders as well as traders may now be 
made bankrupt, yet there are distinctions made between the twa 
classes as to acts of bankruptcy, &c. (anfe, p. 684) ; and by s. 229 of 
24 & 26 Viet. c. 134, for the purposes of the act, traders are all 
persons who before the act would have been liable to be made bank* 
rupts; it istticrefore still necessary to consider the question of trading. 

lly the 12 &, 13 Viet. c. 106, s. 65, all alum*makers, apothecaries, 
auctioneers, bankers, bleachers, brokers, brickmakers, builders,, 
calenderers, carpenters, carriers, cattle or sheep salesmen, coach 
proprietors, cowkeepers, dyers, fullers, keepers of inns, taverns,, 
hotels, or coflee-houses, limeburners, livery stable keepers, market 
gardeners, millers, packers, printers, shipowners, shipwrights, 
victuallers, warehousemen, wharfingers, persons using the trade or 
profession of a scrivener receiving other men’s monies or estates inta 
their trust or custody, persons insuring ships or their freight or 
other matters against perils of the sea, and all persons using the 
trade of merchandise by way of bargaining, exchange, bartering,, 
commission, consignment, or otherwise, in gross or by retail, and sdl 
persons who, either for themselves or as agents or factors for others,, 
seek their living by buying and selling, or by buying and letting 
for hire, or by the workmanship of goods or commodities, shall be 
deemed traders liable to become bankrupt ; provided that no farmer, 
grazier, common labourer, or workman for hire, receiver-general of 
the taxes, or member of or subscriber to any incorporated com- 
mercial or trading company established by charter or statute, shall 
be deemed, as such, a trader liable to become bankrupt. 

The Bankrupt Acts apply to aliens, denizens, and women ; and a 
feme covert may be a bankrupt whenever she can by law be a sole 
trader apart from her husband, as in the city of London, or where her 
husband is a convicted felon undergoing his sentence ; Lavie v. 
Phillipsy 3 Burr. 1776 ; Ex parte Jrranis, 7 Bing. 762. A com- 
mission against an infant was held to be void ; Belton v. Hodges y 9^ 
Bing. 365. So against a lunatic ; Ex parte Stampy Be Oexy 345.. 
A trader member of Parliament may be made bankrupt under the 
66th sect, of 12 & 13 Viet. c. 106, like any other trader. 

Evidence of trading.’} Declarations of the bankrupt, made before* 
the bankruptcy, have been admitted to prove the trading, as against 
him, in an action brought by him against the assignees to dispute the 
commission ; Parker y. Barker y IB.^B. 9. But in an action by the 
assignees arainst a third person, suoh evidence was held by Best, C. J., 
clearly inadmissible for them ; Bromley y. King^ By* ^ Mood. 228. 
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The bankrupt’s declarations at the time of the purchase of goods as 
to the mode in which he intended to dispose of them arc admissible 
to prove the trading ; Gale v. Halfhnight^ 3 Stark. 56. 

JUvidence of trading — What persons are traders within the general 
words o/’12 ^ 13 Viet. c. 106, s. 65.] To prove a person a trader 
within the general words of the act (antCy p. 688), evidence of both 
buying and selling is necessary; EdeUy Bank. 3. But an admission 
by the bankrupt that he is in partnership with a trader is sufficient, 
Avithout showing any acts of trading during the time the bank- 
rupt was a partner ; Parker v. Barker y supra. Where the buying is 
proved, the intention to sell again may be proved by the declarations 
as well as acts of the bankrupt ; Gate y. Ilalf knight y supra ; Millie 
kin V. BrandoHy 1 C. ^ P. 380. The quantum of dealing is imma- 
terial, when coupled with the intention to continue it ; Patman v. 
Vaughauy 1 T. It. 572 ; Newland y. Belly Holty N. P. 221. Thus 
the purchase of one lot of timber, and the sale of a portion of it, 
will make a man a trader ; llolroyd v. GwgnnOy 2 I'aunt. 176. But 
ocoasidnal acts, as of a schoolmaster selling books to his own scholars 
only ; Valentine v. Vaughany Peakcy N. P. 76 ; a colonef of a regi- 
ment selling horses occasionally at Tattersall’s ; Ex parte Blackmorey 
6 Ves. 3 ; or of a person who keeps hounds buying dead horses and 
selling the skins and bones ; Summersett v. JarviSy 3 B. 4' B. 2; 
are not alone evidence of trading. And where a person buys more 
of an article than he wants, and sells the surplus, he does not thereby 
become a trader; semhlcy Newland v. Belly Holty N. P. 222. So where 
a farmer buys and sells articles incidental to the occupation of his 
farm, as if he buys pigs, dbc., feeds them on his stubbles, and re-sells 
them ; Patten v. Browney 7 2hunt. 409 ; or where a farmer buys 
seed to mix with his own in order to sell with greater advantage, and 
then sells the mixture ; S. C.; he does not thereby become a trader. 
But where a mine-owner buys other ore to mix with his own and 
then smelts the whole into pig-iron which he sells, he is a trader ; 
Turner v. Ilardcastlcy 31 L. J. (C. P.) 193; 11 'C. B.y N. S.y 683. 
And where a farmer bought horses unfit for farming, and resold 
them, and avowed his intention to take out a licence and become a 
horse-dealer, these facts were held to be evidence of trading ; Wright 
V. Birdy 1 PricCy 20, A drawing and redrawing of bills of exchange 
and promissory notes, if there be a continuation of it with a view to 
gain a profit on the exchange, is a trafficking in «xchange*aud a 
trading ; Eichardson v. Bradshaw y 1 Atk. 128. See Jlankey v. 
JoneSy Cowp. 745. 

Whether a trader, who has ceased to buy, but is selling off his 
stock, continues liable to be made bankrupt as a trader, depends 
upon the circumstance whether there be an intention to resume the 
trading ; which is a question for a jury ; Ex parte Pater sony 1 Mosey 
402 ; EdeUy Bank. 5 ; Wharam v. Moutledgey 5 Esj^. 235. So where 
a person having manufactured goods for sale, continues the manufacture 
for his own use, and occasionally allows persons applying to have small 
quantities, it is a question for the jury whether these sales are with 
the intention of continuing the trade, or for the accommodation 
merely of the applicants ; Paul v. Eowlingy Mood. 4f M. 268. Where 
a fisherman was proved to have bought fish at sea and sold it again 
during one season, which was the usual course on the particular 
coast. Lord Ellenborough said that that was trading, and it must be 
presumed the bankrupt still carried on his business in the usual way, 
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and continued a trader down to the time of his bankruptcy ; Heanny 
V. Birch^ 3 Camp. 233. Where business had been carried on by one 
in partnership with another, which partnership had been dissolved 
some years before, and no act of trading had been done for two or 
three years before the time when the. petitioning creditor’s debt 4ic- 
crued, but the concerns had not been ultimately wound up, and part 
of the stock still remained in the warehouse of the parties undis- 
posed of, the jury found, under the direction of the court, that the 
trading continued ; Backhouse^ a Executors v. Tarleton^ coram Lord 
Ellenborough, C. J., 2 Stark, JEv. 129, 3rd ed. An executor dis- 
posing of his testator’s stock is not a trader, though he purchases 
other articles to make it marketable; but if he increases the stock, 
and continues to sell, he becomes a trader ; Ex parte Nutty 1 Atk, 
102. Whore a testator directs his trade to be carried on after his 
death, that part of his assets only will be liable in case of bank- 
ruptcy, which he has directed to be embarked in the trade ; JSx 
parte Garlandy 10 Ves, 110; Thompson v. Andrews, 1 Myl JT. 116. 

An illegal trading will support a commission, as the buying and 
selling o^smugglcd goods ; Cohh v. Symonds, 5 B. ^ A. 516 ; or 
the trading of a clergyman ; Ex pnrtv Meymot, 1 Atk, 196. 

Trading — What persons are within the particular words of \2 ^ 13 
Viet. c. 106, s. 65 (ante, p. 688)]. A surgeon, who was also licensed 
to practise us an apothecary, supplied medicines to his patients but 
not to other persons ; hela, that he was a trader as an apothecary ; 
Ex parte *Crabb, 8 De O. M, ^ G, 277 ; 25 L, J, (Bank,) 45, A 
pawnbroker is a broker within tho statute ; Rnwlinson v. Pearson, 

6 B, iSf A. 124. So a ship-broker ; Pott v. Turner, 6 Bing, 702, 
Whether an insurance broker be within the same term, has been 
miestioiied, but not determined ; Ex parte Stevens, 4 Madd. 256 ; 
Pott V. Turner, supra ; but it seems that he is ; see Eden, Bank, 6, 

7 ; an<l Milford v. HugheSy 16 M. ^ W. 174. 

Where a person takes land in three instances for the purpose of 
building, and builds upon it and sells the buildings, he is not a 
within the act, if the jury tind that it is not the general 
business of the bankrupt ; Stuart v. Sloper, 3 Ex. 70() ; Ex parte 
Stewart, 16 L, J", (Bank,^ 14. A farmer who keeps cows on tho 
part of his land in pasture, and sells the milk to a retail dealer, is 
not i^oowkeeper within the act ; Ex parte Deringy 16 L. J. (Bank.) 
3 ; De GeXy 368 ; nor if he sell the milk retail himself ; Bell v. 
Youngy 15 C, B. 524 ; 24 L. J. (C. P.) 66. So a farmer who grows 
peas and potatoes in rotation on parts of his farm, and consigns 
them to London salesmen to sell on commission, is not a market- 
gardener; Ex parte Ilammondy De Gex, 93, < 

In order to make a man a money-scrivener y it must be an occupa- 
tion to which he resorts in order to gain his living, and in the 
course of this occupation he must receive other men’s monies into 
his trust or custody ; he must carry on the business of being trusted 
with other people’s monies to lay it out for them as occasion offers ; 
Adams v. Malkin, 3 Camp. 534 ; Lott v. Melville, 3 M, Sc G, 40 ; 
Ex parte Dufaur, 21 i. J. (Bank.) 38. 

The keeper of a private lodging-house, who buys provisions for 
his lodgers and* charges a profit, is an hotel-keeper, &o. within the 
above seotion ; Smith v. Scott, 9 Bing, 14 ; Gibson v. King, 10 M. 
§* W. 667* 

As to agents, see Kernatnann v. Barber, 14 V, B, 583. 
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Bankruptcy of compames.J The 7 & 8 Viot. o. Ill, whioh pro- 
vided that certain companies mi^ht become bankrupt in their corpo- 
rate or aggregate character, by committing certain acts of bankruptcy 
siJecitied in the act, is repealed by 2d & 20 Viot. o. 89, s. 205, sch, 3 ; 
and by part 4, ss. 74-173, provision is made for winding up com- 
panies registered under the act ; and by part 8, ss. 199-204, unre- 
gistered companies may also be wound up. 

Acts of bankruptcy — Statutes.'] By the 12 & 13 Viot. o. 100, s. 07, 
if any trader liable to become bankrupt shall depart this realm — 
or being out of this realm shall remain abroad — or shall depart from 
his dwelling-house — or otherwise absent himself — or begin to keep 
his house — or suffer himself to be arrested or taken in exeoution 
for any debt not due — or yield himself to prison — or suffer himself 
tt». be outlawed — or procure himself to be arrested or taken in exeou- 
tion, or his goods, money, or chattels to be attached, sequestered, or 
taken in execution — or make or cause to be made, either within this 
realm or elsewhere, any fraudulent grant or conveyance of any of 
his lands, tenements, goods, or chattels, or make or cause be made 
any f raudulent surrender of any of his copyhold lands or tenements, 
or make or cause to be made any fraudulent gift, delivery, or trans- 
fer of any of his goods or chattels ; — every such toader doing, suffer- 
ing, procuring, executing, permitting, making or causing to be made 
any of the acts, deeds, or matters aforesaid, with intent to defeat or 
delay his creditors^ shall be deemed to have thereby committed an 
act of bankruptcy. 

By 24 & 25 Viot. o. 134, s. 70, if any person, not a trader^ shall, 
with intent to defeat or delay his creditors, depart this realm, or 
being out of this realm shall with such intent remain abroad, or 
shall with such intent make any fraudulent conveyance, gift, deli- 
very, or transfer of his real or personal estate, or any part thereof 
respectively, he shall be deemed to have committed an act of bank- 
ruptoy. Then follow certain rules to be observed .before adjudication 
can be made under this section. 

By 12 & 13 Viet. o. 106, s. 68, if any trader shall execute any 
conveyance or afrsignment by deed of all his estate and effects to a 
trustee or trustees for the benefit of all the creditors of such trader, 

the execution of such deed sball not be deemed an act of bankruptcy, 
unless a petition for adjudication of bankruptcy be filed within three 
months from the execution thereof; provided such deed shall be 
executed by every such trusti e within fifteen days after execution 
thereof by the trader, and the execution by the trader and by every 
such trustee be attested by an attorney or solicitor, and notice 
thereof be given within one month after the execution thereof by 
such trader, in case such trader reside in London or within forty 
• miles thereof, in the London Gazette^ and also in two London daily 
ncwspEfiers ; and in case such trude^r does not reside within forty 
mi es of London, then in the London Gazette and in one London 
daily newspaper and one provincial newspaper published near to such 
trader’s residence ; and such notice shall contain the date and execu- 
tion of such deed, and the name and place of abode respectively of 
every such trustee and attorney or solicitor. See also 24 & 25 Viet. 
0 . 1^, s. 199 {posty p. 732), giving protection to a debtor executing a 
deed under ss. 192-200. 

By 24 & 25 Viot. c. 134, s. 71, if any debtor, whether a trader or 
not, having been arrested or committed to prison for debt, or on any 
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attachment for non-payment of money ^ shall| upon such or any other 
arrest or commitment for debt or non-pajment of money, or upon any 
detention for debt lie in prison, being a trader, for fourteen days, or,, 
not being a trader, for two calendar months, or having been arrested 
for any cause, shall lie in prison as aforesaid, after any detainer for 
debt lodged against him and not discharged, every such debtor shall 
thereby be deemed to have committed an act of bankruptcy ; or if 
any such debtor, having been arrested, committed, or detained for 
debt, shall escape out of prison or custody, every such debtor shall 
bo deemed to have there% committed an act of bankruptcy from 
the time of such arrest, commitment, or detention. But no debtor 
shall be adjudged bankrupt on the ground of having lain in prison 
as afbresaicl, unless having been summoned he shall not offer such 
security for the debt or debts in respect of which he is imprisoned 
or detained as the commissioner or registrar, whose duty it would 
otherwise be to adjudicate, shall deem reasonably sufficient. — This^ 
last clause is new. Sect. 69 (repealed) of 12 & 13 Yict. c. 106, had 
twenty-one days instead of fourteen. 

By sect. 72 of 24 & 25 Viet. c. 134, if any debtor, whether a 
trader or not, shall file in the office of the chief registrar, or with 
the registrar of a district court of bankruptcy, or of a county court 
having jurisdiction in bankruptcy, a declaration in writing in such 
form as. general orders shall direct, signed by such debtor, and 
attested by a registrar of the court or by an attorney or solicitor, that 
lie is unable to meet his eng^ements, every such debtor shall be 
deemed thereby to have committed an act of bankruptcy at the time 
of filing such declaration, provided a petition for adjudication of 
bankruptcy shall be filed by or against him within two months from 
the filing of such declaration. — Sect. 70 of 12 & 13 Viet. c. 106 (now 
repealed), was similar. By the 17 & 18 Viet. c. 119, s. 16, the declara- 
tion is to be filed in the court within the district whereof the trader 
filing the same shall have resided or carried on business for six calendar 
months next immediately preceding the time of the filing thereof, and 
the same is to be filed in the case of the London district in the office of 
the chief registrar, and in the case of the country districts with the 
respective registrars thereof. By sect. 19, “a copy of a declaration 
of insolvency purporting to be certified by a registrar of a country 
district as a true copy of a declaration filed in the court for that dis- 
trict shall be received as evidence of such declaration as aforesaid 
having been filed.” By the 15 & 16 Viet. c. 77, s. 6, a copy of a 
declaration of insolvency filed in the office of the chief registrar, 
purporting to be certified by him or any of his clerks as a true copy, 
shall be received as evidence of such declaration having been filed. 

By 24 & 25 Viet. c. 134, s. 86, any debtor may petition for adjudi- 
cation of bankruptcy against himself, and the ming of suoh petition 
shall be an act of bankruptcy, without any previous declaration of 
insolvency by suoh debtor. 

Sect.. 98. If any debtor, whether a trader or not, now being, or 
who shall be imprisoned for any debt or demand, shall through 
poverty be unable to petition the proper court for an adjudication ot 
bankruptcy against himself, he shall be at liberty to petition in forma 
paupei^xs, upon making an affidavit to be sworn before the gaoler, that 
he has not the means of paying the usual fees and expenses. Sect. 99. 
If not previously discharged by a registrar, the county court of the 
district, at its next sitting after presentation of suoh petition, shall 
examine the petitioner touching his estate and effects, debts, dealings, 
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and transactions; and^ if satisfied with such examination, shall make 
an order of adjudication of bankruptcy against him* Sect* 103. 
Erer^ such adjudication shall, unless the court otherwise direct, have 
relation back to the date of the commitment or detention, as the case 
may be, and shall be as valid and effectual for all purposes as if it 
had been made under any other of the provisions of this act* On the 
construction of these three sections, see Bramwell y* Bglintony post^ 
p* 715. 

By the 12 & 13 Viet. o. 106, s. 71, if a trader after the filing of 
anjr petition against him, pay money, satisfy, or give security to a 
petitioning creditor, whereby he may receive more in the pouna than 
the other creditors, such payment, &o*, shall be an act of bankruptcy, 
and the court may either proceed on the adjudication already made, 
or order it to be annulled, and a new petition may then be filed on 
the above or any other act of bankruptcy. See Ex parte Smithy 
3 M. E. ^ Be G. 144. 

Sect. 74 of 12 & 13 Viet. c. 106 (un-repealed), makes the filing of 
a petition in the Insolvetit Eehtm'% Court in England by any trader 
y/ho shall be in actual custody for his discharge from custody, an act 
of bankruptcy. 

By 24 & 25 Viet. o. 134, s. 75, a petition by or against a trader or 
non-trader, and an adjudication of insolvency or bankruptcy, in any 
of the Queen’s dominions, colonies, or dependencies, are conclusive 
evidence of an act of bankruptcy at the time of filing of the petition ; 
and any creditor or creditors, whose debts are of sufficient amount, 
may thereupon petition under this«ot, within two months after notice 
in the London Gazette of such adjudication. Sect. 75 (repealed) of 
12 & 13 Viet. 0. 106, was similar, but^applying only to India. 

By 12 & 13 Viet. c. 106, s. 76, “ The filing of a petition by any 
trader for an arrangement between him and his creditors, under the 
provisions of this act, shall be accounted and adjudged conclusive 
evidence of an act of bankruptcy committed at the time of filing such 
petition, provided a petition for adjudication of bankruptcy snail be 
filed against him within two months ^fter such petition for arrange- 
ment shall have been dismissed ; provided also that no adjudication 
shall be made on any such act of bankruptcy unless and until after 
such petition for arrangement shall have been dismissed.” As to 
relation under this section, see Ex parte Harrison^ 26 X. J, {Bank.) 
30 ; and see Monk v. Sharpy 2 If. iV. 540 ; 27 X. X {Ex.) 29 ; and 
Lee V. JRawlepy 8 E. B. 857, as to the sufficiency of an order 
of adjudication of bankruptcy under the sections as to arrangement ; 
but it is to be observed that those sections, 211-231, are repealed. 

The 12 & 13 Viet, c.- 106, s. 77, provides for acts of bankruptcy by 
traders having privilege of Parliament. 

Sections 78^4 of 12 d; 13 Viet. c. 106 enable a creditor to summon 
a trader to the Court of Bankruptcy in the mode mentioned therein, 
and make certain acts and defaults on the trader’* part acts of bank- 
ruptcy. 

And the 24 & 25 Viet. c. 134, ss. 76-84, enables a judgment credi- 
tor for a debt of £50 exclusive of costs, or a person entitled to pay- 
ment of money under an order in a Court of Bankruptcy, &c., to 
summon the debtor whether a trader or not ; and in default of pay- 
ment after a certain limited time, or composition to the satisfaction of 
the creditor, the court may adjudge the debtor a bfitnkrupt, the adju- 
dication to have relation back to the service of the summons, or in 
default of service to the notice in the London Gazette, lu the case 
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of a non-trader the summons must be in respect of a debt contracted 
or a liability incurred after t!ie passing of the act; s. 90. 

By 24 & 25 Viet. c. 134, s. 73, if any execution shall be levied by 
seizure and sale of any of the goods and chattels of any trader debtor, 
upon any judgment recovered in any action personal for any debt or 
money demand exceeding £50, the debtor shall be deemed to nave com- 
mitted an act of bankruptcy from thfe date of the seizure : Provided, 
that unless in the meantime a petition for adjudication of bat»krupt« y 
against the debtor be presented, the sheriff or other officer making the 
levy shall proceed with the execution, and shall at the end of seven days 
after the sale pay over the proceeds, or so much as ought to be paid, 
to the execution creditor who shall be entitled thereto notwithstand- 
ing such act of bankruptcy, unless the debtor be adjudged a bank- 
rupt within fourteen days from the day of the sale, in which case the 
money so received by the creditor shall be paid by him to the assignee 
under the bankruptcy, but the sheriff or other officer shall not incur 
any liability by reason of anything done by him : Provided also that, 
in case of bankruptcy, the costs and expenses of such action and exe- 
cution shall be retained and paid out of the proceeds of the sale, and 
the balance only be paid to the assignees. 

By 12 & 13 Viet. c. 104, s. 88, no person shall be liable to be made 
a bankrupt by reason of any act of bankruptcy committed more than 
twelve mouths before the fiat or petition for adjudication. See 
parte Bunny ^ infra : Wallace v. Blackwell^ post^ p. 704. 

Some of the most useful decisions with regard to the above acts of 
bankruptcy will now be noticed. 

Evidence of acts of bankruptcy — Departing the realm ^ This 

applies to traders or non-traders, antcy p. 691. It must be shown 
that the bankrupt departed the realm with intent to delay his credi- 
tors ; and, therefore, though the creditors be in fact delayed, yet if 
the intent is wanting, there is no act of bankruptcy ; Warner v.. 
Barbery Holty N. P. 175; Windham v. Patersony 1 Stark. 145; 
Fowler v. Fadgety 7 T. JR. 50^ But where the departing the re.;lm 
must necessarily cause a dela;)^ it will be an act of bankruptcy ; for 
a person must be supposed to foresee and intend the necessary con- 
sequence of his own acts ; Bxjf.msbotiom v. Lewis, 1 Camp. 279, There- 
fore where a trader went abroad in consequence of having killed his 

wife, it was held an act of bankruptcy ; Woodier' s case, B. N. r. 39 ; 
and see Baikes y. Poreau, Cook, B. L. 73. Ketuming to Ireland, 
the trader’s place of business, is a departing the realm within this 
section, if he leave England to avoid arrest ; Williams v. Nunny 
1 Taunt. 270. 

Where a trader departed the realm, leaving a letter behind him, 
and on the following day wrote another letter f^m Calais, it was held 
that both letters were admissible to show with what intention he de- 
parted; Bawson v. Haighy 2 Bing. 99. See Bidley y. Gyde, and 
other cases oited, posty p. 695. 

A fresh act of bankruptcy is committed every day a trader remains 
abroad with intent to delay his creditors ; Ex parte Bunny y 1 De O. 
^ J. 309 ; 26 L. J. {Bank.) 83. 

Departing from his dwelling-house.'] This applies to traders only, 
ante, p. 691 . In this, and all such oases, actual del^ need not be proved ; 
an intent to delay is sufficient ; Boberison v. JjiMelly 9 Easty 487 ; 

Williams v. Nunn, supra ; Chenoweth v. PTay, infra. Even where 
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a trader departed under a mistaken idea that an officer , who called » 
had a writ for him, it was held an act of bankruptcy ; Ex parte 
Bamford^ 15 Ves, 449. Where the act of departing is equivocal, it 
is a question for the jury whether it was with intent to delay credi- 
tors; Eejfte V. EesangeSy 8 Taunt. 671 ; Aldridge v. Ireland^ cited 
1 Taunt. 273, and 7 T. E. 512. A trader who has no settled house or 
counting-house, but takes up a temporary abode at a public-house in 
the place to which his business carries him, commits an act of bank- 
ruptcy by departing from such public-house with intent to delay 
his creditors ; Ilolroyd v. Gtoynne^ 2 T'aunU 176. 

In order to prove the intent with which the bankrupt departed 
from his dwelling-house, evidence of what he said is admissible as 
part of the res gestoi ; Ambrose v. Clendon^ Ca. t. Ilardw, 267. 
There are many cases to show that the declaration ought to be one 
made at the time of the a^^t, or, at all events, so near it as to form 
part of one and the same transaction. But it has been held that, 
though concurrence of time is material to show the connection 
between the act done and the expressed intention, it is not essential ; 
EOuch V. Great Western By. Co.^ 1 Q, B. 51. Thus the de- 
clarations of the bankrupt after his return home, as to the reason 
of his absence ; Bateman v. Bailey y 5 T. jR. 512 ; or before leaving 
his home ; Smith v. Cramer y 1 N. C. 585 ; have been admitted. And 
see Ridley v. Gydcy 9 Bing. 349 ; and per Tindal, C. J., 8. C.y the 
court must consider whether the declaration was within a reasonable 
time of the disputed act. The bankrupt’s declaration that he de- 
parted to avoid a writ, is evidenge of an act of bankruptcy without 
proof of the writ, the debt, or even the existence of creditors ; 
man v. Stretchy Mood. ^ M. 338; Wilson v. Norman, infra ; Rouck 
V. Great Western Ry* Co., supra. 

Otherwise absenting himself.'] This applies to traders only, ante, 
p. 691. It has been held sufficient evidence of the trader absenting 
himself, to show that after being arrested he fled from the officer into 
the house of another person, where Ae door was fastened and the 
officer not permitted to enter, and that he said he remained there 
for fear of other creditors ; Bayly v. Schofieldy 1 M. ^ S. 338. So 
where the trader went into the back shop of a neighbour’s house to 
avoid an officer who he said had a writ against him ; Chenoweth v. 
Bayy Id, 676; and see Wilson y. Norman, 1 Esp. 334. Where a 
trader left his counting-house, to which he never returned, taking 
awav his books with him, and went to his country-house, where 
he slept two or three nights afterwards, he was held to have com- 
mitted an act of bankruptcy when he left the counting-house ; 
Judine v. Da Cossen, 1 N. R. 234, So where there were two 
partners, one of whom resided in Manchester and the other in Lon- 
don, and the London partner having left his house without intent to 
delay his creditors and having been a few days on a visit at Man- 
chester, both of them left their counting-house there to avoid an 
arrest, carrying with them their books of accounts : this was held an 
act of bankruptcy by hoth. ; Spencer v. Billing, 3 Camp. 312. 

A trader absented himself for three or four days from his place of 
business, and in his absence a bill of exchange was presented and 
dishonoured, and other applications for the payment of debts were 
made; the bankrupt’s absence was for the purpose of getting up 
evidence against one of his workmen for forgery, and also of obtain- 
ing assistance to enable him to discharge certain liabilities; held 
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that the evidence was insufhoient to show an intent to delay creditors ; 
JEx parte Barnev, 32 L* J* {Bank*) 41. 

If a trader aosents hiraself from any place in order to delay his 
creditors, whether it be his ordinary place of business or a place 
appointed by himself for a meeting, or a place he would have gone to 
but for even an pn founded apprehension of arrest, he commits an 
act of bankruptcy ; Lees v. Marion^ 1 Mood, ^ Rob, 210 ; Russell 
Y* Belly 10 M, 4* W. 340 ; Gillinyham v. Lainy^ 6 Taunt* 532 ; 
Robson V. RollSy 9 Bing, 648. And see Rx parte Beer^ 1 M* JD. Ijr 
D, 390 ; Bx parte Beany 2 M, B, ^ B. 127. It was said by 
Parke, J., that no case has yet gone the length of deciding that, 
where the appointment is to meet the creditor at the creditor's place 
of residence, and the debtor breaks that appointment, such conduct 
amounts to an act of bankruptcy ; Lees v. Martony 1 Mood, Rob, 
212 ; but see Robson v. Rolls. 9 Biny, 648; and the Court of Chancery 
in Ireland has decided that it does; Re G*Neilly 9 Ir. Ch* Rep, 279. 

Where a trader, who on being arrested had obtained his liberty 
upon a promise to attend and execute a bail-bond, did not attend, it 
was held no act of bankruptcy ; Schooling v. Lecy 3 Stark, 149. 

Beginning to keep house,) This applies to traders only, ante p. 691. 
In order to prove a beginning to keep house with intent to delay cre- 
ditors, an authorized denial to a creditor need not be proved ; such actual 
denial is only one mode of proof by which the act of bankruptcy may 
be established ; it may be proved ny any evidence to the same effect. 
Thus where a trader withdraws from his counting-house on the 
ground-floor to his parlour up-stairs for privacy and seclusion, and 
with a view to avoid the fair importunity and personal solicitation of 
his creditors, it is an act of bankruptcy ; Budley v, Vaughauy 1 Camp, 
271 ; and see Lloyd v. HeathcotCy 2 B, B, 388; Key v. ShaWy 8 
Bing, 320. Where the partners in a banking-house, being present on 
the spot, order the door and shutters of the bflnk to be closed during 
hours of business, this is ** a beginning to keep house Camming v. 
Bailyy 6 Bing. 363. But the c£:>sing the banx is not an act of bank- 
ruptcy in those partners who are not present ; Mills v. Bennetty 2 M. 

S* 656 ; Bx parte Afavor, 19 Ves, 643. Where a trader, having 
been before arrested, desired his servants not to let into the house 
any person whom they did not know, and the doors of the house 
were kept shut, and no person was admitted without ascertaining 
who he was, it was held an act of bankruptcy, though no creditor was 
actually denied ; Harvey v. Ramshottomy \ B, C, 65, So if a 
trader secretes himself in the house of a friend where he is lodging, 
and where persons are in the habit of calling upon him, and desires 
to be, and is, denied to them ; Curteis v. WilleSy Ry, ^ Alood, 68 ; 
4 B* JR. 224. And though the trader was seen by the creditor at 
the time of the denial, it is still an act of bankruptcy ; Ex parte 
Bamfordy 15 Ves. 449. Where a trader gave a general order to 
be denied, and was denied to a particular creditor, it was held such 
a beginning to keep house as constituted an act of bankruptcy, 
though the trader immediately followed the creditor, and told him 
he was not afraid of him but of another creditor ; Muchlow v. Mapy 
1 Taunt* 479 ; and see Colkett y* Freemauy 2 T* R, 69. But a 
mere direction given by a trader to deny him is not an act of bank- 
ruptcy, unless that direction be followed by an actual denial, op by 
his conceaUng himself, or by some other act that is evidence of a 
beginning to keep house ; Fisher v. Bouehery 10 B* ^ C* 705, It 
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must be proved that the order to de^ was given by the trader; 
Dudley v. Vaughan^ 1 Camp^ 271; Dx parte Easier ^ 17 Fes, 41C. 
But if a trader in his own house knowingly permits himself to be 
denied to a creditor, this, if done with an intent to delay creditors, is 
on act of bankruptcy, though he has given no directions to be 
denied ; Smith v, Moon^ Mood. M. 458. • 

In answer to this general evidence of denial it may be shown that 
the order was not given with intent to dela^r ; as that it was to deny 
the trader to any one who should come whilst he was at dinner, or 
engaged in busitiess ; Shew v.. Thomson^ N. P. 159 ; Lloyd 

v. lleathcote, 2 B. ^ B. 392. &q a trader may order himself to be 
denied at unseasonable hours, as at night, or at mealtimes, and on other^ 
occasions which maj be easily imagined, without meaning to delay tho 
creditor, and theretore without committing an act of bankruptcy; per 
Lord Ellenborough, C. J., Smith v. Currie^ 3 Camp, 350. Where tho 
debtor appointed Sunday to settle with a creditor, and when the cre- 
ditor called ordered himself to be denied, Lord Eldon held this not an 
act of bankruptcy ; Ex parte Preston^ 2 E, B, 312, But where a 
trader ordered his servant to say, if any creditors called, that he was 
not a home, and he was accordingly denied, being ill in bed at tho 
time, it was held that it was properly left to the jury whether this 
was an act of bankruptcy, and that tney were warranted in finding 
it was ; for the creditor should have been informed that the trader was 
at home, but ill ; Lazarus v. JVaithrnan^ 5 B, Moore ^ 313. 

Procuring his goods to he taken in execution^ This applies to 

a trader only, antcy p. 091. Giving a warrant of attorney reluctantly 
on pressure for a real debt, and thereby causing tho debtor’s goods to 
be taken in execution, is not an act of bankruptcy ; Gore v. Lloyd ^ 
12 M, IF. 463. But warrants of attorney, cognovits, and con- 
sents to a judge’s order for judgipent within two months before the 
filing of the petition, and in certain other cases, are made void by 
sects. 135, 136, 137, of the 12 & 13 Viet. c. 106. See posty Actions 
against Sheriffs, The act of bankruptcy is not complete till the 
actual seizure, and there is no relation to any earlier act of the 
bankrupt; Belcher v. Gummowy 9 Q, B, 873; 16 L. J, (Q. 1?.) 155. 

Fraudulent conveyance y <S-c.] By the 12 & 13 Viet. o. 106, s. 67, 
two descriptions of fraudulent transactions are made acts of bank- 
ruptcy, viz., a fraudulent grant or conveyance of any of the trader’s 
lands, tenements, goods, or chattels, — and a fraudulent gift, delivery, 
or transfer of any of his goods or chattels. And the 24 <& 25 Viet, 
o. 134, 8. 70, is in similar terms as to a non-trader; see antCy p. 691. 

It should be observed, however, that a fraudulent conveyance is 
made an act of bankruptcy as to a trader y if he make it or cause it to 
be made, either within this realm or elsewhere,” but queere whether 
these words extend to the subsequent clauses of s. 67 ; and they are 
altogether omitted in the 24 d; 25 Yict. c. 134, s. 70, as to a non- 
trader ; and no act abroad can be an act of bankruptcy, unless 
expressly made so by the statute ; see Ex parte Smithy cited Cowp, 
402 ; Ingliss v. Granty 5 T, J2. 530. 

A fraudulent delivery of goods will not be an act of bankruptcy, 
unless it is in the nature of a gift or transfer ; so that where goods 
are, removed with intent to delay a creditor, but the person in whose 
custody they are placed has no interest given to him in them, this is 
not an act of bankruptcy ; Cotton v. Jamesy Mood, ^ M, 273. 

u H 
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As the acts which have been determined to be fraudulent prefer- 
enoeSy will, in general, under the existing provisions, be also acts of 
belnkruptcy, it will be most convenient to consider them together 
hereafter ; post^ pp, 700, et seqq. It should be observed that a cre- 
ditor who has executed, or been privy to, or acted under, the fraudu- 
lent deed, cannot himself set it up as uxi act of bankruptcy ; Bamford 
V* Barony 2 T* R* 694 (n) ; nor can the assignees where the peti- 
tioning creditor was privy to it; Tope v. Hochingy 1 B. C. 101. 
The intent, express or implied, to defeat or delay creditors must 
exist. Under the old acts, when a non-trader could not be made 
0a bankrupt, there was no distinction between the delay of trade and 
other creditors ; Smith v. Cannajiy 2 JE* ^ B* do ; 22 i. J* (Q. B.} 
290. 

A conveyance fraudulent under the 13 Eliz. c. 5, is an act of bank- 
ruptcy; see 1 Sm* L. C* 19, And any deed that is fraudulent at 
common law will be void as a fraud upon assignees and contrary to the 
policy of the bankrupt laws ; see 1 Sm* L, C, 19, and posty Actions 
against Sheriffs* 

The cases decided under the old law relative to assignments hy 
deed of all a trader’s property are now, under the 12 & 13 Viet. c. 106, 
s. 67, and 24 & 25 Viet. c. 134, s. 70, antCy p. 691, applicable to all 
assignments, whether under seal ornot. The assignment of all a debtor^s 
property whether upon trust for the benelit of one creditor, Wilson v. 
Dayy 2 Burr* 827, or of several, Compton v. Bedfordy 1 W* Bl* 362, 
or of all to the exclusion of one. Ex parte Foordy cited, 1 Burr* 477, 
is an act of bankruntoy. An assignment of all a debtor’s effects, or 
of all but a colourable exception, even upon trust for the benefit of 
all his creditors, is an act of bankruptcy; Stewart v. Moody y 1 C*y, 
M* ^ R* 777 ; Dutton v. Morrisony 17 Ves. 193 ; Compton v. 
Bedfordy 1 W* Bl, 302 ; Hale v. Alnutty 18 C* B* 605 ; Smith y* 
CannaUy 2 E, ^ B* 35; 22 L* J* (Q, B.) 290, But such an assign- 
ment for the benelit of creditors by a trader is now protected on 
certain conditions, by sect. 68 of 12 & 13 Viet. c. 106, ante, p. 691. 
See also ss. 192-200 of 24 & 26 Viet. o. 134, posty pp. Y30-2. But such 
a deed was available to a creditor as an act of bankruptcy if he peti- 
tioned before the requisite majority of creditors had signea or executed 
it ; Ex parte Alsopy 1 De O, F* J* 289 ; 29 X, J* [Bank,') 7 ; unless 
the petitioning creditor has acquiesced in the deed ; S* C, See under 
the act of 1861 ; Ex parte Morgany 1 De O* J* Ijr S7n, 288; 32 X. X 
(Bank*) 16. That such a deed unstamped and unregistered as 
required by a. 194, can be given in evidence as an act of bankruptcy, 
see Ex parte Wensleyy 32 X. J* (Bank,') 23 ; 1 De G* J, Sm* 273 ; 
and Ex parte Pottery 13 W, R* 189, that it cannot; post, p. 733. 
Such assignment is an act of bankruptcy, though none of the creditors 
have executed it, and though it has never been acted upon, or out of 
the trader’s possession; Botcherhy v. Lancaster y 1 Ad* E* 77. An 
assignment by a trader in insolvent circumstances of all his stock 
in trade is an act of bankruptcy ; but it is not absolutely essential, in 
order to make an assignment an act of bankruptcy, that it should 
prevent the trader carrying on his trade; S?n{th v. Cajinan, 2 E, ^ B, 
35 ; Young Y* Waudy 8 Ex, 221 ; Oriental Banking Co* v. Coleman y 
3 Oiffn 11 ; 30 X. J* (Ch,) 635. It is not sufficient to prove that, 
under pecuniary pressure, the bankrupt parted with some articles 
essential to the carrying on of his business ; as where a miller trans- 
ferred his waggon and horses to a creditor who had arrested liim ; 

Wedge v. Fetclytiy 4 X. «§• Ad, 831. An assignment by a trader of all 
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his property for the benefit of creditors is not less an act of bankruptcy 
that it was delivered to an attorney in the presence of the person to 
whom the assignment was made^ in order that it might be used only 
in certain circumstances; Turner v* Hardcastle^ 31 i. (C, P,) 
193; 11 a P,, N. S. 683. 

A distinction is to bo observed between an assignment by a debtor, 

of all his effects for the benefit of his creditors or for securing a pre- 
existing debt, and an assignment of all his property for a valuablo 
consideration, the latter not being fraudulent. Thus, it is said by 
Lord Kenyon, that in all the cases, where the assignment of his 
property by a trader had been deemed fraudulent and an act of bank- 
ruptcy, it had been made for a by-gone and pre-contracted debt ; 
but that it never could be taken to be law that a trader could not 
sell his property when his oflTairs became embarrassed, or assign them 
to a person who would assist him, as a security for advances to be 
made to him; Whitvoell v. Thompson^ 1 Bsp, 72; see Lindon v. 
JSharpf 6 Jlf. ^ O, 895 ; Manton v. Moore^ 7 T It. 67 ; Hunt v. 
Mortimer^ 10 B. ij* (7. 44 ; and Hutton v. Crutttvell^ 1 P. ^ P. 15 ; 
where a mortgage to secure a present advance was held not to be an 
act of bankruptcy, though it contained a power to take and dispose 
of future acquired property; see also Pennell v. Iteynolds^ 11 C. P., 
N. S. 709; Shruhaole v. 16 C. P., N. S. 452. Alitery if 

to secure a by-gone debt, though also for future advances ; Graham 
V. Chapman^ 12 (7. P. 85; Lacon v. Liffen^ 32 L. J. (Oh.) 315; 4 
Gif, 75. In Biitlestone v. Cooke^ 6 P. ^ P. 296, an assignment of 
all present and future stock made to secure future advances was held 
not to be an act of bankruptcy. So an assignment of all a trader’s 
goods, worth 2000/., in consideration of the assignee paying off the 
debts due to two pressing creditors of the assignor, amounting to 
1150/.; Whitmore v. Claridge^ 31 X. J. (Q. B.) 141; afHrmed in 
Ex. Ch. 33 X. J. {Q. P.) 87 ; see also Baxter v. Pritchard^ 1 Ad. ^ 
PS. 456; Harwood v. Bartlett^ 6 N. C. 61. In Leake v. Young ^ 5 
PS. ^ B. 955 ; 25 X. J. (Q. P.) 266, it was held that an assignment 
of all a trader’s effects as security to a surety for liabilities he had 
incurred, was an act of bankruptcy. 

An assignment of part of a trader’s effects to a particular creditor 
(unlike, in this respect, to an assignment of the whole), carries with 
it no intrinsic evidence of fraud ; for a trader must in the course of 
his business have the power to make over part of his property either 
for past debts or for future advances. Thus it has been held that an 
assignment of part of a trader’s property, upon trust to sell and 
dispose of the proceeds as he shall direct, is not, in itself, an act of 
bankruptcy ; Itohinson v. Carrington^ 1 Mont. ^ Ayr. 1 . A con- 
veyance of all a debtor’s goods in a certain place is not an act of 
bankruptcy, unless it be shown that he had no other effects ; Chase 
V. Gohle^ i M. <5* G. 930; see Youngs. Waud^ 8 Px. 221; Green^ 
wood V. Churchill^ 1 Myl. <§r K. 546 ; Carr v. Burdiss^ 1 C. Jf. 

It. 443; Abbott v. Burbage^ 2 N. (7. 444. If made under pres- 
sure it is not an act of bankruptcy ; Smith v. TimmSy 32 X. J. 
{Ex.) 215; 1 JF/. ^ C. 849. But pressure is not essential to nega- 
tive fraud ; if the act be not spontaneous, it is sufficient ; Johnson y. 
Pesemeyerj 3 Be G. ^ J. 13; Harris v. Bickett^ 4 XT. N. 1. And 
whether such partial assignment is an act of bankruptcy is a question 
of fact for a jury, who will have to find whether it was voluntary, 
and made in contemplation of bankruptcy; Belcher v. Prittie^ 10 
Bing. 412; Bannatyne v. Leader y 10 Sim. 350. .An assignment of 
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part of a debtor’s property, although the rest is largo, will be an act 
of bankruptcy if it be accompanied at the time by such circumstances 
of insolvency that the general body of the ereditors are defeated and 
delayed in the manner of distribution ^according to the bankruptcy 
law; JEx parte Wensley^ 32 i. J. [Bank.') 23; 1 De G. J". *S^ 

273; Young v. Fletcher^ 34 i. J. J 154. 

A sale by a trader of his goods at prices considerably below their 
market value, is not of itself a fraudulent transfer within the 67th sect, 
of the 12 & 13 Viet. c. 106; Zee v. ILarty 11 Fx, 880 ; 25 Z, J, {Ex), 
135. To render the transaction fraudulent, not only must the seller 
have intended by such sale to defeat or delay his creditors, but the 
purchaser must have had reason to know that such was the object of 
the seller; Baxter v. Fritchardy \ Ad, 456; JIm'woody, Bartlett ^ 
6 JV. C. 61 ; Z'rascr v. Ijcvy^ 6 IT. iV. 16 ; in the last case, however, 
the necessity of knowledge on the part of the vendee was somewhat 
questioned. See, however, Pennelly, ReynoldSy 11 C.B, N, 8,y 709. 

The goods of B,, a trader, having been seized under five executions, 
F. paid out the sheriff, who executed a bill of sale to him. B. had other 
creditors to F.’s knowledge, and it was agreed betw'een B. and F. 
that F. was to hold the goods for a certain time, and retransfer them 
to B. on repayment of the sum paid to the sheriff ; the jury having 
found that the object of the transaction was not only to relieve B. from 
a forced sale under the circumstances, but also with F.’s knowledge to 
protect the goods from other creditors : Held that the sale was void 
under the stat. 13 Eliz. c. 6, and an act of bankruptcy; Graham v. 
Furhery 14 C. B. 410; 23 i. J. {C, F,) 51. 

Fraudulent conveyance — Fraudulent preference.'] It may be laid 
down generally, that an assignment of part of a trader’s property 
made voluntarily and in contemplation of bankruptcy, and conse- 
quently with the intent to give one creditor a preference over th© 
other creditors, was always held void against assignees, as being 
contrary to the policy of the bankruptcy law, but is now also, in 
general, available as an act of bankruptcy. A transfer of goods 
in satisfaction of a bond fide debt, made voluntarily and in con- 
templation of bankruptcy, is an act of bankruptcy ; Bevan v. 
NunUy 9 Bhig, 107. In order to render the conveyance of part 
of the bankrupt’s effects fraudulent, something more than mere 
voluntariness is necessary ; Gihhins v. Fhillip 2 i 8 y 7 B, C, 629 ; 
Morgan v. Brundretty 5 B, Ad, 289. To make it an act of bank- 
ruptcy, the conveyance must be both fraudulent and in delay of 
creditors ; and contemplation of bankruptcy is evidence of fraud j 
per Bayley, J., in Gihhins v. FhilHppSy supra. Whether the party 
contemplated bankruptcy is a question for the jury under all the 
oiroumstances of the case; Poland v. GlyUy 4 Bing, 22 (n); Flook v. 
JoneSy 4 Bing, 20. A voluntary payment made in conteflaplation of 
bankruptcy may be void as a fraudulent preference, though the 
immediate object of it was not to benefit the creditor preferred, but 
to free the estate of the bankrupt’s wife from an incumbrance; 
Marshall v. Zamhy 5 Q, B, 115. But where one of a banking firm 
about to stop payment gave information to a relation, with a view 
to bis withdrawing his account, and the relation communicated the 
intelligence (contrary to the intention of the banker) to an insurance 
company, of which he was a director, and the company’s aceount was 
accordingly withdrawn by payment of a cheque ; this was held no 
fraudulent preference esf we company; for although the payment was 
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in consequence of the information given bj’' the bankrupt, there was 
no intention on the part of the bankrupt to prefer the company: 
Belcher v. JoneSj 2 M. <S* 258. 

Proof that a trader is in embarrassed eircumstanoes is not con- 
clusive evidence that he contemplated bankruptcy. A trader pur- 
chased goods from B., but hnding that he must stop payment, 
returned them to B., and on the next day stopped payment, though 
expecting remittances sufficient to pay his debts, and though he liad no 
doubt that his creditors would give iiim time, which the creditors how- 
ever refused: Held, that the jury were warranted in finding that the 
delivery of the goods was not in contemplation of bankruptcy ; 
Fidyeon v. Sharp^ 1 Marsh. 19(5; 5 Taunt. 5ii9; and see Wheelwright 
V. JacksoHy 5 Taunt. 109 ; Moore v. Barthorpy 1 2?. To 

make out a case of fraudulent preference, the trader’s knowledge 
that he was in a state of insolvency is not sufficient, unless actual 
bankruptcy was contemplated; Morgan v. Brundrett^ supra\ Atkin- 
son v. Brindall, 2 N. C. 225. In these cases the length of time 
elapsing between the transaction and the bankruptcy is a material 
consideration ; and, with regard to the contemplation of bankrujjtcy, 
the question is not what was the real state of the trader’s afiairs, 
but what was their state in his otvn judgment ; Belcher v. Prittie^ 10 
Bing. 408. 

In order to constitute a fraudulent preference, the transaction on 
tlie part of the trader must be voluntary. If the assignment or 
• transfer be upon the imjjortunit}'' of a creditor the transaction will be 
valid, and it is immaterial wdiethcr the trader had or hud not an act 
of bankruptcy in contemplation at the time the creditor pressed for 
]»ayment ; llatdshorn v. ISlodden^ 2 B. vSf' P. 582 ; Crosby v. Crouch^ 
1 1 Fusty 2G1. If a trader gives a preference to a creditor under an 
apprehension, however groundless, of legal process, such preference 
is valid; Thompson v. Freemany 1 2\ B. 155. And where a creditor, 
ivuowing his debtor to be in distressed circumstances and not able to 
pay his debts, applied to him for a security, and took part of his stock 
in trade for that purpose, it was held no undue preference, though 
the creditor did not threaten to sue ; Smith v. PaynOy 6 T. B.. 152. 
Where tlie acceptor of a bill of exchange went to the indorser two 
days before it was due, and informed him privately of his insolvent 
circumstauccs, upon which the indorser said that the amount of the 
bill must be paid to him immediately, and the acceptor accordingly 
paid it, and four days after became bankrupt ; this was held evidence 
for the jury of a fraudulent preference ; Singleton v. Butler y 2 B. 
iS* P* 283. But where A., a shopkeeper, procured B. to discount 
accommodation bills drawn by him and accepted by third persons, 
and B. afterwards required A. to give him a collateral security for 
the payment of the bills, upon which A. secretly deposited with him 
good^B to be sold for B.’s benefit if the bills should not bo paid ; and 
soon after A. became a bankrupt* and the bills wero dishonoured it 
was held that the depositing of the goods in this manner as a security 
was not a fraudulent preference ; Crosby v. Crouchy 2 Camp. 166 ; 
11 Fasty 256. ‘‘If the creditor was entitled to demand and to 
receive a security in goods for a running debt, upon what principle 
is he obliged to insist upon the transaction being conducted by nU 
debtor with any particular circumstances of publici^, which might 
be, in o^ier respects, injurious to the general credit of such debtor?” 
jycr Lord Ellenborough, C. J., S. C.y 11 Fasty 261. The consideration 
upon which a payment, made to an importunate creditor of a debt 
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actually due, has been allowed to be valid, is not that he might 
resort to a suit to enforce payment, but that his demand repels the 
presumption that the bankrupt, upon the eve of bankruptcy, made a 
distinction among his creditors, and spontaneously favoured one of 
them to the prejudice of the rest. A demand of further security for 
a debt not yet aue has the same effect/ and in neither case is there 
any fraud upon the bankrupt laws, on which ground alone trans- 
actions previous to the bankruptcy can be set aside ; per Lord Ellen- 
borough, C. J. ; S, (7., 2 Camp. 168. A payment by a trader, who 
contemplates bankruptcy, of a debt not tnen due, upon a bond fide 
request of a creditor, is not in law a voluntary payment, the fact of 
the debt not being due is merely a circumstance for the jury in con- 
sidering the question of fraudulent preference ; Straohan v. Barton^ 
11 Bx, 647 ; 25 i. J. (Bx,) 182 ; Hartshorn v. Slodden, 2 B. ^ P. 
582; Crosby v. Crouch^ 11 Bast^ 260. Where a trader, without 
solicitation, and in contemplation of stopping payment, put three 
cheques into the hands of his clerk to bo delivered to a creditor at the 
counting-house of the latter ; but while the clerk was absent and 
before tlie delivery, the creditor called upon the trader and demanded 
payment of his debt, it was ruled that) the intention of making a 
voluntary preference not having been consummated before the demand, 
the payment stood good; Bay ley v. Ballard^ 1 Camp, 416. But 
this case has been questioned ; see Cook v. Boyers^ 7 Bing. 446 ; and 
it seems inconsistent with the later cases, where the question has been 
held to be what operated on the mind of the debtor in making the 
i)ayment ; see Brown v. Kempton^ and other cases infra, A debtor, 
being insolvent and in prison, went under a day rule to receive a 
sum of money duo to him at an office ; a creditor met him there, 
and demanded and received out of the money payment of his debt, 
having no notice of the debtor’s insolvency and imprisonment ; eight 
days afterwards a commission issued against the debtor. It was held 
that this was no fraudulent preference ; Churchill v. Crease ^ 6 Bing. 
177. A trader had property to a considerable amount standing in 
the Custom House in his own name, but in fact purchased on account 
of A. A bill deposited with A. by the trader as a security appearing 
to bo a forgery, A. insisted upon having the x>roperty transferred to 
himself, which was done on the 15th of January. On the 17th the 
trader became bankrupt. Lord EllenborougU said that the question 
for the jury was, whether the transfer was voluntary, or made under 
the apprehension of force, civil or criminal; Be fasiet v. Carrpll^ 
1 Stark. 88 ; and see Atkins v. Seward^ Manning's Index^ 62-63. 

Where a trader, being pressed by a creditor for jiayment, gave a 
bill of sale of the whole of his stock, and immediately left his busi- 
ness and home and became bankrupt, it was held that, inasmuch as 
the act done did not redeem the trader even from any present diffi- 
culty, which is the ordinary motive for such an act when done under 
the pressure of a threat, there was evidence that it was not done under 
such a pressure, but voluntarily, and with a view to prefer the par- 
ticular creditor ; Thornton v. Hargreaves^ 7 Bast^ 544. If evidence 
of a threat is given to show that the transaction was not voluntary 
on the part of me bankrupt, it is still matter of consideration for 
the jury whether that threat had any operation or not, and the 
motives of the trader may be properly inquired into ; Cook v. Bogers^ 
7 Bing. 438. The following direction was upheld by the Escchequer 
Chamber : If the bankrupt was induced to make the payment by 
pressure of the creditor, it was not a fraudulent preference. If he 
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was not influenced by tlie j)ressure, but acted voluntarily, and with a 
view to give a preference to the creditor in the event of bankruptcy, 
it was a fraudment preference. If the payment was made under we 
influence of pressure, atid also with a desire to give a preference in 
the event of bankruptcy, it was not a fraudulent preference ; Brown 
V, Kemptonf 19 i, P. (C. 2\) 169. If the pressure exercises any 
influence on the bankrupt’s mind in making the assignment, there is 
no fraudulent preference ; Jlale v. Allnutt^ 18 C. B, 527 ; 25 i. J*. 
<C. P.) 267 ; Fdteards v. Glyn, 2 F. E. 29; 28 L. J. (Q. B.) 
850, The pressure need not be by the creditor himself, pressure by 
a surety for the bankrupt is sufficient ; Edwards v. Glyn^ supra. 
Nor need the pressure be more than a request for payment ; Strachan 
V. BartoHy 11 Ex. 647 ; 25 Z. J. {Ex.) 182. 

Nor is the absence of any application on the part of the creditor con- 
clusive of the payment being a fraudulent preference, as where the 
debtor pays money on a particular day in pursuance of a promise made 
when he borrowed it to pay it on that day ; Bills v. Smithy 34 Z. J. 
'{Q. B.) 68. In that case, Blackburn, J., ruled that if the bankrupt, 
though he was aware that bankruptcy was unavoidable, and though no 
application had been made for payment, paid the debt simply in dis- 
charge of the obligation he had entered into to pay on that day, without 
any view of giving a preference to the particular creditor at the expense 
of the rest, the payment need not be a fraudulent preference. The 
jury having found in favour of the payment, this ruling was upheld 
by the Court of Queen’s Bench. The Court, after reviewing the 
authorities, thus laid down the law on the subject: “The whole 
question turns on the intention of the trader in disposing of his 
effects to the particular creditor. Primd facie^ a trader who. on the 
eve of bankruptcy, transferred to a creditor assets which ought to be 
rateably distributed among all his creditors, must be taken to have 
noted in fraud of the law ; but if circumstances exist which tend to 
explain and give a different character to the transaction, and to show 
. the debtor acted from different motives, these circumstances must bo 
left to the jury, who should be told that unless they come to the 
^conclusion that tho debtor had the intention of defeating the law, 
and preventing the due distribution of his assets by preferring one 
creditor at the expense of the rest, the transaction will stand good in 
law.” 

The motive operating on the trader’s mind is the (juestion, and the 
declarations of the trader connected with the fraudulent assignment^ 
whether before or after it, are evidence towards establishing the act 
of bankruptcy ; Itidley v. Gyde^ 9 Biny. 349 ; and cases cited under 
Eeparting the realms anicy p. 694. To prove that goods had 
been fraudulently given to certain creditors by the bankrupt, evi- 
dence was tendered that they had, since the flat, returned them to 
the assignees : Held inadmissible against a third person ; for it only 
amounted to the expression of an opinion by the creditors that they 
were not entitled ; Backhouse v. Jones, 6 N. C. 65. 

Although a transfer by way of fraudulent preference amounts in 
general to an act of bankruptcy, yet it is not always available as an 
act of bankruptcy ; thus, under the old act 7 & 8 Viet. o. 96, when a 
flat and adjudication had proceeded on the bankrupts own petition 
under sect. 41, it was held that the assignees’ title could not relate 
back to a previous assignment by way of fraudulent preference as an 
act of bankruptcy, for their title in such a case could not relate back 
further than the declaration of insolvency ; Stevenson v. Newnham, 
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13 C. B. 285. In Nicholson v. Gooch^ b B. ^ B. 999, 1010, 25 
i. J. (Q. B.^ 137, there was a similar decision as to the relation of 
the title of assignees under sect. 223 of 12 & 13 Yict. o. 106 ; and in 
JPaull V. Best, 32 X. X. {Q, B.) 96; 3 X. ^ S, 537, under sect. 86.(an^«, 
p. 692) of 24 & 26 Viet. c. 134. The distinction is material ; for the 
transfer, if available as an act of bankruptcy, is void ; but if only a 
fraudulent preference, it is merely voidable, and it passes the pro-^ 
perty until the assignees elect to avoid it by demand or other dis- 
affirmance, and therefore a third person cannot set up the title of the 
assignees against that of the transferee, before the assignees have 
interfered; Newnham v. Stevenson, 10 C. B, 713; Stevenson v. 
Newnham, supra ; for on a sale or other transfer voidable for fraud, 
till avoided, the property vests in the transferee, and all mesne 
assignments to persons not cognizant of the fraud are valid ; White 
v. Gulden, 10 C. B, 919; 20 X. X (C'. X.) 1(56; cur, Stevenson 
V. Newnham, sujira. In such a case too the assignees themselves 
cannot recover against the transferee, as for a conversion, without a 
previous demand and refusal ; Nixon v. Jenkins, 2 II, lil, 135. 

Lying in This applies to trader, and, with some modi- 

iications, to a non- trader, ante, x>p. 691-2. This act of bankruptcy 
does not relate to the first day of tlio imprisonment ; Higgins v. 
31^ Adam, *6 Y, J, \ \ Moser v. Newman, 6 Bing. 55(>, When 
a debtor lies in prison moro than the given time, lie only commits 
one act of bankruptcy, which is committed at the expiration of 
tho given time from the arrest ; and if this is more than twelve 
months before the petition, the lying in prison is not available 
as an act of bankruptcy on which to found tho petition; Wallace 
V. Blackwell, 25 X. X. {Ch.) 644; 3 Drew. 538. In order to 
render a lying in prison an act of bankruptcy, the arrest must 
be for a subsisting legal debt; Bdvn on Banhr,, 35. A penalty 
due to tho crown has been considered a sufficient debt; Cohh v. 
Sgmonds, 5 B, ^ A, 516. Under the old acts the time of lying 
in prison was held to commence from the first arrest, and the time 
was reckoned inclusive of tho day of arrest; Glassington v. Bawlings, 
3 Bast, 407 ; Higgins v. M^Adam, supra ; but by the 24 & 25 Viet. 
0. 134, s. 229, when anj'' particular number of days is proscribed for 
doing any act, or for any other purpose, they arc to bo reckoned 
exclusive of the first and inclusive of the last. Where bail is put 
•in, and the debtor surrenders in discharge of his hail, the time is 
computed from tho surrender; 2'ribe \, Webber, Willes, 464; see 
Bose V. Green, 1 Burr, 437. If the debtor is suffered to go at 
large after the arrest, and afterwards returns into custody, the time 
is computed from the return; Barnard v. Palmer. 1 (lamp, 509. 
Where the debtor at the time of the arrest was sick, and consequently 
suffered to remain some time in his own house, the key of wffiich was 
kept by the officer’s follower not named in tho w'arrant, the time was 
held to run from the arrest; Stevens v. Jackson, 4 Camp, 164; 6 
Taunt. 106. In Bx parte Crahb, 25 X. X. (Bank,) 45 ; S De G. M. 

G. 277, a trader was arrested on the same day for felony and 
debt, and it was held that an aot of bankruptcy had been committed 
after remaining in the jail for twenty-one (now fourteen) days. 

The arrest may be proved by an examined copy of tne writ, and 
return of cepi corpus ; or by proof of the writ, the warrant, and the 
arrest^ of detainer. The fact of lying for the given time in prison, 
may, it is said, be proved by th5 production of tho prison books ; 
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Salte V. Thomas^ 3 B. P, 188. But the cause of the commitmeiit 
must be proved by the production of the committitur ; S. C7. 

Filing a declaration of insolvency This applies to trader or non- 
trader; see ante^ p. 692. The tiling is complete when the instrument 
reaches its iioal destination in the proper odicOf and not when it iirst 
>4Jomes to the hands of an oiBcer of the court if ho has to hand it to 
another officer; Garlich v. Sangster^ 9 46. The tiling of a 

declaration followed by a liat within two months, was held an actsof 
bankruptcy sufficient to support a second fiat after the two months, 
tlie first fiat having been annulled ; Fx parte Jliint^ 3 De O. S, 

O 4^2, 

Filing a petition for adjudication,'^ The words, whether trader or 
non-truder, are omitted in sect. 86, ante^ p. 692 ; but in practice 
this act of bankruptcy has been constantly applied to a non-trader 
as well as a trader ; see Pauli v. Best^ ante^ p. 704. 

When the adjudication is on the bankrupt’s own petition, as in 
this and the preceding case, there can be no relation back to a pre- 
> ious act of bankruptcy ; see Stevenson v* Newnhatn^ and other cases 
cited, antc^ pp. 703-4. 

Non-payment of debt on summons, j As to this see 12 & 13 Viet, 
c. 106, ss. 78—84, and 24 & 25 vict. c. 134, ss. 76 — 84, ante^ 
pp, 693-4. 

Fvidence of proceedings in bankruptcy , Before the 12 & 13 Viet, 
c. 106, the proof of commissions and of other proceedings in bank- 
ruptcy was regulated by 6 Geo. 4, c. 16, ss. 96 & 97, and by the 
2 & 3 Wm. 4, c. 114, The last act is unrepealed, but has in great 
part become useless. 

The 236th sect, of the 12 & 13 Vict. c. 106, is also unrepealed, but 
sect. 203 of 24 & 25 Vict. c. 134 is nearly identical, and provides, 
that any petition for adjudication, or arrangement, adjudication of 
bankruptcy, assignment, appointment of official or creditors’ assignee, 
certificate, deposition, or other proceeding or order in bankruptcy, or 
under any of the provisions of this act, appearing to bo sealed with 
the seal of any court under this act, or an}’ writing purporting to be 
a copy of any such document, and purporting to be so sealed, shall at 
all times, and on behalf of all persons, and whether for the purposes 
of this act or otherwise, be admitted in all courts whatever as evi- 
dence of such documents respectively, and of such proceedings and 
orders having respectively taken place or been made, and be deemed 
respectively records of such court, without any further proof thereof ; 
and no such copy shall be receivable in evidence unless the same 
appear to be so scaled, except where otherwise in this act specially 
X^rovided. In s. 236 of 12 & 13 Vict. e. 106, there is this additions 
proviso: — All proceedings recorded before 2 & 3 Wm. 4, o. 114, or ^ 
purporting to have been sealed before the commencement of this act 
(11th October, 1849), with the seal of the Court of Bankruptcy 
theretofore in use, or a writing purporting to be a copy of such 
document, and to have been so sealed, shall, on production thereof, 
and, in the case of proceedings recorded before the last-mentioned act, 
with the certificate thereon purporting to be signed by the person 
duly authorised to enter proceedings in bankruptcy, or his deputy, be 
received as evidence of the same, andr of the same having been duly 
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entered of record, and of such proceedings haying respectively taken 
place. 

By sect. 204 of the 24 & 25 Viet. o. 134, all courts, &c., shall take 
judicial notice of the signature of any commissioner or registrar of 
the courts, and of their seal attached to any judicial or official proceed- 
ing or document to be made or signed^under the act. 

By sect. 206, a copy of a petition filed in the Insolvent Debtors^ 
Court in England, or in any insolvency or bankruptcy court in any of 
tie Ctueen’s dominions, colonies, or dependencies, and of any vesting 
order, schedule, order of a^udication, or other proceedings, purport- 
ing to be signed by the officer in the custody of it, or his deputy, 
certifying the same to be a true copy, and appearing to be sealed 
vrith the seal of the court, shall bo admitted, under this act^ as suffi- 
cient evidence of the same, and of the x^roceedings having taken 
place, without any other proof whatever. 

By sect. 207, affidavits, declarations, and affirmations required by 
the act, are to be sworn or made — 1. In the United Kingdom before 
the Courts of Bankruptcy, or reristrar or master, or a commissioner 
in chancery or common law, or before a magistrate. 2. In British 
colonies, &c., before any court, judge, or person authorised to take affi- 
davits, &c. 3, In. foreign jiarts, before a judge or magistrate, his 

signature being authenticated by the official seal of the court to which 
he is attached, or by a public notary, or before a British minister, 
consul, or vice-consul. And all courts, &c., are to take judicial notice 
of the seal and signature of any such court, &o., appended to such 
affidavit, or any other document to be used for the purpose of the act, 
or other acts in relation thereto. 

By sect. 240, of the 12 & 13 Viet. o. 106, a coi)y of the London 
QazetiCy and of any newspaper containing an advertisement directed 
or authorised by the act, shall be evidence of any matter therein con- 
tained, and of which notice is by this act directed or authorised to 
be given by such advertisement ; and all proceedings or notices re- 
miired to be inserted in the Gazette shall be marked by the seal of 
the court, and certified by one of the registrars. 

By sect. 242 (similar to sect. 25 of 5 & 6 Viet. o. 122), in the event 
of the death of any witness deposing to the petitioning creditor's debt, 
trading, or act of bankruptcy, under any previous or future bank- 
ruptcy, the deposition of such deceased witness, purporting to be 
sealed with tho seal of the Court of Bankruptcy, or a copy thereof 
purporting to bo so scaled, shall in all cases be received as evidence 
of tne matters therein respectively contained. 

Strict proof of title^ when dispensed with hy statxtte,'] By the 12 
& 13 Viet. c. 106, s. 233 (almost verbatim the same as the repealed 
act, 5 & 6 Viet. c. 122, s. 24), if the bankrupt shall not (if he was 
within the United Kingdom at the date of the adjudication) within 
two calendar months (by 17 & 18 Viet. c. 119, s. 24) after the adver- 
tisement of the bankruptcy in the Gazette^ or (if in any other part of 
Europe at the same date), within three months after such advertise- 
ment, or (if elsewhere at the same date), within twelve months after 
such advertisement, have commenced an action, suit, or other pro- 
ceeding, to dispute or annul the fiat or petition for adjudication, and 
shall not have prosecuted the same with due diligence and with effect, 
the Gazette containing such advertisement shall be conclusive evidence 
in all cases as against such bankrupt^ and in all actions at law or 
suits in equity, brought hy the assignees for any debt or demand for 
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which such bankrupt might have sustained any action or suit had he 
not been adjudged bankrupt^ that such per^iou became a bankrupt 
before the date and suing forth of such hat, or the date and tiling of 
auch petition, and that such hat was sued forth, or such petition filed, 
on the day on which the same is stated in the Gazette to bear date. 

The following cases were decided under the similar enactment, 

92 of 6 Geo. 4, c* 10. 

If there arc some counts on causes of action in respect of which 
the bankrupt might have sued, and others on which he could not, 
it seems that this section will apply if tho plaintiffs elect to 
proceed for the former causes of action only ; Jones v. Fort^ Mood^ 
^ M. 196. If property be deposited by a bankrupt with a person 
ior a special purpose, and converted by him in breach of the 
bailment, this section will apply in an action against him by tho 
assignees, though the conversion was after the act of bankruptcy ; 
Fox V. Mahoney^ 2 C, J. 325 ; Kitchener v. Power^ 3 Ad. ^ E. 
232 ; Alsager v. Close^ 10 M. W. 576. (The section now in force 
is stronger in favour of this construction, as the words ^'had he not 
been a^udged bankrupt,” are not in the act of Geo. 4.) It is 
only in actions or suits brought by the bankrupt’s own assignees 
for a debt or demand for w'hich he might have sued, that the proceed- 
ings are made evidence ; and therefore, if the assignees of another 
bankrupt were petitioning creditors, and notice of disputing the 
petitioning creditor’s debt be given, the depositions under the latter 
commission are not made evidence by this section ; Muskett v. Drum-- 
mondy 10 IL G. 153 ; see iikaife v. llowardy 2 B. cj* C. 560. 

As to meaning of the words ‘‘conclusive evidence,” see Young v. 
TimminSy 1 C, X 148; JIare v. Waring y 3 3£. W. 362. 

Section 24 of 5 6 Viet. c. 122, was held not to apply to acyudioa- 

tions before the passing of it ; Edwards v. HherreUy 11 A/, iff JK 595, 

Proof of title — Kotice of intention to dispute. By the 12 & 13 
Viet. c. 106, s. 234, ‘‘ In any action, other than an section brought 
by the assignees for any debt or demand for which the bankrupt 
might have sustained an action had he not been adjudged bankrupt, 
and whether at the suit of or against the assignees, or against any 
person acting under the warrant of tho Court, for anything done 
under such warrant, no proof shall be required, at the trial, of the 
petitioning creditor’s debt, or of the trading, or act of bankruptcy 
respectively, unless the other party in such action shall, if defendant, 
at or before pleading, and, if plaintiff, before issue joined, give notice 
in writing to such assignee or other person that he intends to dispute 
some and which of such matters ; and in case such notice shall have 
been given, if such assignees or other person shall prove the matter 
so disputed, or the other party admit the same, the judge before 
whom the cause shall be tried may, if ho think fit, grant a certificate 
of such nroof or admission ; and such assignees or other person shall 
be entitled to the costs occasioned by such notice; and such costs 
shall, if such assignees or other person shall obtain a verdict, be 
added to the costs, and if the other party shall obtain a verdict, shall 
be deducted from tho costs which such other party would otherwise 
be entitled to receive from such assignees or other person.” The 
last prior enactment on this subject, differing, however, from the 
above, was the 6 Geo. 4, c. 16, s. 90. 

The following cases were decided under tho old acts; but are 
applicable to the present enactment : — 
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Where the assignees are strangers to the record, and their title 
'comes in incidentally, it roust be strictly proved in the regular 
manner; Doe v. Liston^ 4 Taunt. 741. But if they were parties to 
the record, though not named assignees, the proceedings were held 
to be sufficient evidence, at least if tlie other party must have been 
aware that they made title under the commission ; Siinmonds v. 
Knight^ 3 Camp. 251 ; Fawcett v. Fearne, 6 Q, B. 25 (w). So, 
though there are other defendants on the record, if these defendants 
have justitied as servants of the assignees ; Gilman v. Cousins^ 2 
Stark. 182. 

Sect. 90 of 6 Geo. 4, c. 16, was held to app^ to actions of eject- 
ment by an assignee ; Doe v. Liversedge^ 11 M. ^ TF. 517 ; but not 
to a feigned issue ; Jjoit v. Melmlle^ 3 M. ^ G. 40. 

Notice to dispute “ the bankruptcy” is too general ; the notice must 
specify which of the three matters, trading, petitioning creditor’s debt, 
or act of bankruptcy, is intended to be disputed ; Trimley v. Unwin^ 
6 B. Jjr C. 537. Where a notice to dispute the act of bankruptcy only 
was given, and at the trial one act of bankruptcy only was proved, it 
was held that the plaintiffs could not be called upon to prove a 
good petitioning creditor’s debt at the date of that act of bank- 
ruptcy ; Porter v. Walker^ 1 31. ^ G. 686. So notice to dispute 
the trading will not let in defendant to show that the petitioning 
creditor’s debt was incurred after the trading had ceased ; Ilerna^ 
mann v. Barber^ 14 C. B. 683 ; 23 L. J. ( C. P.) 145 (under the present 
enactment). And, without notice, an objection to the petitioning 
creditor’s debt or the act of bankruptcy cannot be taken, though it 
bo apparent on the face of the proceedings put in ; 3PBecUh v. 
tbofte, 12 B. 3Ioo. 122 ; Bevan v. LetolSy 1 Sim. 376. 

Service of the notice on the attorney of the assignee is sufficient ; 
Howard v. Bamshottom^ 3 'Taunt. 526, SemhlCf if not served on the 
attorney, it must be served personally ; S. C. 

In suits by assignees, the notice may be proved at the commence- 
ment of the plaintiffs’ case, and will immediately put them upon 
\»roof ; Decharme v. Lanc^ 2 Camp. 324, 

The judge on the reference of a cause cannot certify under the 
act ; Barthrop v. Anderton^ 8 Bing. 268. 

Proof of title^ when disjwnscd with hy implied admission!^ Strict 
proof of tne title of the assignees is dispensed with in cases where 
the defendant’s conduct has been an express or implied admission of 
their title; Fden^ Bank. 354. As where the assignees sought to recover 
the price of so mo goods that belonged to the bankrupt which the defen- 
dant, as auctioneer, had so/d, describing them as the goods “of D., a 
bankrupt;” Malfhyy. Christie^ \ Esp. 340, Where the defendant had 
attended a meeting of the commissioners, and exhibited an account 
between him and the bankrupt, and afterwards made a part pay- 
ment to the plaintiff, as assignee, on that account ; it was held to 
be primd facie evidence, as against the defendant, that the plaintiff 
was assignee ; Dickinson v. Coward ^ IB. ^ A. 677. So where the 
defendant, on being applied to by the assignee, said he would call 
and pay the money ; this w^as held to dispense with the usual proofs 
of the assignee’s title ; Pope v. 3Ionkf 2 C. ^ P. 112. Such an ad- 
mission is evidence even when the title is put direcUy in issue ; 
Inglis V. SjwncCf^ 1 C. 3£. B. 432, The affidavit of a witness, 
used by the petitioning creditor to prove the act of bankruptcy, is 
evidence against such creditor of such act, and of the time of it ; 
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Gardner v. Moulty 10 Ad. <§* E. 464. But the fact that one of the 
defendants had proved his debt under the commission, was held no 
evidence against him of the petitioning creditor’s debt ; Rankin v. 
Horner y 16 East^ 191. As to admissions implied from the act of a 
party, see further, antoy pp. 57 ct seqq. 

lu some oases the conduct of the party is conclusive of the title of 
the assignees. Thus, where the bankrupt obtained his discharge 
from arrest under 49 Geo. 3, c. 121, s. 14, on the ground of his bank- 
ruptcy, it was held that he could not deny it as against his assig- 
nees ; JVatson v. JFace, 6 E. 4!* 153. So the aihdavit of the 

petitioning creditor that a person is indebted to the deponent in the 
sum of 100/. and upwards, and is become bankrupt, is, as against 
the deponent, conclusive evidence of the bankruptcy ; Ledbetter v. 
^aliy 4 Bing. 623. But a party against whom a commission had 
issued was held not precluded from disputing it merely because he 
applied to a commissioner to appoint an ofHcial assignee to iiivcsti- 
gato the sufficiency of the debt ; Munk v. Clark^ 2 N. C. 299. 

Proof of title of assignees under joint and separate cofnmissions, 
or fiats y The following cases were determined before the 12 & 

13 Viet. c. 106, and 24 & 25 Viet. c. 134, at a time when commis- 
sions or fiats issued to give jurisdiction in bankruptcy. How far 
they may apply to the present proceeding by petition lor adjudica- 
tion, is a matter for consideration. 

Where separate hats have been issued against several persons, and 
the same persons are appointed assignees under each, they may 
describe themselves as assignees of those bankrupts generally, and 
may give evidence of a joint demand due to all the bankrupts ; Scott 
v. Erankliny 15 Eastj 428; Streatjield v. Ilallidayj 3 T. R. 779. 
But in such action they cannot recover also for separate demands 
<liie to each of the bankrupts; Hancock v. Hay woody 3 T. R. 
433. And where there arc separate fiats against several partners, 
and different assignees under each fiat, in declaring for a joint 
debt the assignees must not describe tliemselves as joint assignees, 
but as assignees of each bankrupt respectively '; liay v. Eaviesy 
8 Taunt. 134 ; 2 B. MoorCy 3. The assignees under a joint fiat 
against A. and B., in suing on a separate contract made with A., 
may describe themselves generally as the assignees of A., without 
noticing B. ; Stonehouse v. Ee Silvay 3 Catnp. 399 ; Hai'vey^ v. 
Morgatiy 2 Stark. 17. And the assignees under a joint fiat against 
two partners, may recover in the same action debts due to the part- 
2 iers jointly and d^ebts due to them separately ; Graham v. MulcasteVy 
4 Bing. 115. But assignees under a joint fiat against A. and B., who 
have committed different acts of bankruptcy, cannot recover the 
proceeds of an execution levied against the two between the two acts 
of bankruptcy, either as money received to the use of the bankrupts, 
or to the use of the assignees ; Hogg v. BridgeSy 8 Taunt. 200 ; see 
2 Jf^7n$. Saund 47 aa (»). 

To what property and time the title of the assignees has relation.’\ 
By 12 & 13 Viet. c. lOG, s. 141, when any person shall have been ad- 
judged a bankrupt, all his personal estate and efiects, present and 
future, wheresoever the same may be found or known, and all property 
which he may purchase, or which may revert, descend, be devised or 
bequeathed or come to him, before he shall have obtained ftis certi- 
ficate, and all debts due or to be due to him, wheresover the same 

m • 
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may be found or known, and the property, right, and interest in 
:8uch debts shall become absolutely vested in the assignees for the 
time being for the benefit of the creditors of the bankrupt, by virtue 
of their appointment ; and, after such appointment, neither the 
bankrupt, nor any person claiming through or under him, shall 
have power to recover the same, nor to make any release or discharge 
thereof, neither shall the same be attached as the debt of the bank- 
/rupt by any person according to the custom of the city of London or 
'Otherwise, but such assignees shall have like remedy to recover the 
same in their own names as the bankrupt himself might have had 
if he had not been adjudged bankrupt* 

And by sect* 142, all lands, tenements, and hereditaments, except 
copy or customaryhold (as to which see 24 & 25 Viet. c. 34, s. 114,) 
in England, Scotland, Ireland, or in anv of the dominions, planta- 
tions, or colonies belonging to her Majesty, to which such bank- 
rupt is entitled, and all interest to which such bankrupt is 
entitled, in any of such lands, tenements, or hereditaments, and 
of which ho might, according to the laws of the several countries, 
dominions, plantations, or colonics, have disposed, and all such lands, 
tenements, and hereditaments as he shall purchase, or shall descend, 
be devised, revert to, or come to such bankrupt before ho shall have 
obtained his certificate, and all deeds, papers, and writings respect- 
ing the same, shall become absolutely vested in the assignees for the 
time being for the benefit of the creditors of the bankrupt, by virtue 
of their appointment, without any deed of conveyance for that pur- 

E ose ; and as often as any such assignee or assignees shall die, or 
e lawfully removed or displaced, and a new assignee or assignees 
shall be duly appointed, such of the aforesaid real estate as shall 
remain unsold or unconveyed nhall by virtue of such appointment 
vest in the new assignee or assignees, either alone or jointly with 
the existing assignees, as the case may require, without any con- 
veyance for that purpose. 

After adjudication, therefore, all the bankrupt’s real (except 
copyhold) and personal estate present and future, including choses in 
action, becomes absolutely vested in the assignees on their ajypoint- 
.menu The title of the assignees (subject to the many exceptions 
introduced by the modern statutes) has still a general relation back 
to the act of bankruptcy ; (see per ciir.y Cannan v. South-Eastern 
jRy, Cb., 7 Ex. 851) ; that is, to any act of bankruptcy by which 
the particular adjudication can be supported; which must be an 
act of bankruptcy w'ithin twelve months of the petition, and com- 
mitted after the petitioning creditor’s debt. See the judgment in 
Stevenson v. Newnham^ 13 C* B. 285 ; and see that and other cases, 
ante^ p. 704. 

All rights of action for breaches] of contract, though for un- 
liquidated damages, pass to the assignees ; Wright v* Tanjield^ 
2 B. Ad. 727 ; and the right to enforce unexecuted contracts, 
such as may be performed on the part of the bankrupt by the as- 
signees, and such as would pass to his executors if he died, which 
would not include contracts in which the personal skill of the 
bankrupt would form a material part of the consideration; per 
Parke, B*, Qihson v. Carruthers^ 8 M. cj- W. 333. 

The question what rights of action arising from breach of contract 
or wrong unconnected with contract, and involving personid injury 
to the bankrupt, pass to the assignees, has been much discussed* 
-In JRogers v. Spence^ 12 Cl. JP. 700, it was held that a ri^ht of 
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action for trespass to a house and disturbing the bankrupt in the 
enjoyment of it, by which he was prevented carrying on his business, 
did not pass to the assignees. ilBut where the bankrupt had been 
wrongfully dismissed from the service of the defendants, the right of 
action was held to pass to the assignees ; Beckham v. Drake, 2 i/. 
Z. C. 579. The result of these two cases is thus summed up by the 
court in Wethercll v. Julius^ 10 C. Z. 280; 19 Z. Z. (C. 870: 

A cause of action, arising out of a wrong personal to the banlcrupt, 
and for which he would be entitled to a remedy, whether his property 
were diminished or impaired or not, does not pass to the assignees ; 
but where pecuniary loss or damage is the substantial and primary 
cause of action, it does pass to the assignees, although suoh pecuniary 
loss may produce inconvenience to the bankrupt.” Accordingly, in 
that case it was held that an insolvent could sue an attorney for 
uegligence in the conduct of a cause, whereby the insolvent was 
taken in execution ; but that where, owing to the negligence charged, 
a sequestrari facias issued, and the profits of tho insolvenVs benefice 
taken, that was a cause of action which passed to the assignees. 
In Knight v. Burgess, 33 Z. Z. (CA.), 727 it was held that tho 
trustees' under a deed of composition, under 24 & 25 Viet. c. 134, 
s, 102, were not entitled to complete a building contract entered 
into by the debtor, the contract being on behalf of himself, his exe- 
cutors and administrators, but not assignees. 

AVhere the right of action of the bankrupt’s wife is such, that if 
vested in the bankrupt alone it would pass to his assignees, tho 
interest of tho bankrupt in such right of action passes to the assignees ; 
therefore, where goods of tho bankrupt’s wife had been converted 
before marriage, the assignees, and not the bankrupt, must join with 
the wife in suing; liichhell v. Alexander, 30 Z. Z. (C. Z.) 268 ; 10 
C. B. N. S. 324. 

It should bo observed that the assignees take only what the bank- 
rupt was equitably as well as legally entitled to ; see oases cited, 
jiost, pp. 721, 723. 

Where the appointment of an assignee is duly vacated, and a 
new assignee is appointed, the latter is assignee from the first ap- 
pointment by relation ; Aldritt v. Kettridge, 1 Bing* 355. 

Bridence in particular actions — Actions on contracts hg bankrupt 
In many transactions between the bankrupt and others after an act 
of bankruptcy [committed, the assignees have the option either of 
adopting the contract made by the bankrupt, and suing the party in 
an action ex contractu, or of disaffirming the contract and suing him 
for damages in an action of tort. If they have once affirmed the 
transaction, they cannot treat the party as a wrongdoer, as that 
would be disaffirming it ; Brewer v. Sparrow, 7 B. ^ C, 310. 
Where assignees had recovered a sum of money from the bankrupt’s 
banker, which had been received by him, and the amount of which 
had been paid over to a creditor of the bankrupt, both parties having 
a knowledge of the bankruptcy ; it was held that they could not also 
sue the creditor who had received it; for, having disaffirmed the 
banker’s acts in the former action, they could not now affirm them 
as payments of their money; Vernon v. Hanson, 2 T* JR. 287. 
So where the bankrupt, before his bankruptcy, had purchased goods 
on credit and re-sold them at under prices, it was ruled that as- 
sumpsit for goods sold and delivered could not be mainta^^d by tho 
assignees against the purchaser to recover the differenc^n value ; 
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Burra v. ClarkOj 4 ' Camp, 355. See Cook v. Caldecottj Mood, 
«§• M* 622 ; Lee v. Ilartj 1 1 Mx, 880 ; 25 L, J. {Ex.) 135. 

Defendant gave an order to a bankrupt for certain work, which was 
partly executed before fiat; the provisional assignee advanced money 
to the bankrupt to complete it ; and it was completed after the ap- 
j>ointment of the creditors’ assignees : Ileld that the several assignees 
might recover jointly in an action for goods sold to the defendant by 
the plaintifis, and that it was a question for the jury whether the bank- 
rupt acted as their agent ; Whitmore v. Gilnioury 12 M. ^ W. 808. 

Evidence in particular actions — Conversion J\ Where the goods of 
the bankrupt have been converted by the defendant either before or 
after the bankruptcy, the assignees may recover their value in an action 
for conversion. Where there has been a tortious taking since the 
bankruptcy, such taking is a sufficient conversion ; but where there has 
been a collusive sale of the goods by the trader, in contemplation of 
bankruptcy, there will be no conversion without a demand and refu- 
•.sal, unless the sale amount to an available act of bankrupts ; Nixon 
V. Jenkins^ 2 II. Bl. 135 ; Stevenson Ketcnhani^ 13 C. B. 285, 
-cited ante^ p. 704. And see Young v. Billiter^ 30 L. J. (Q. B.) 
153 (in II. L.) ; a decision under the 1 & 2 Viet. c. 110, s. 59. 

Before the 12 & 13 Viet. c. 10(5, it was held that neither the 
sheriff nor execution creditor of the bankrupt could be sued as for 
a conversion of goods, if the execution creditor had no notice of the 
act of bankrui>toy till after tlic seizure in execution ; and if ho re- 
ceived notice before the sale^ though after seizure, the creditor was 
not liable to such an action, if lie did not actively interfere in the 
levy, though he might bo liable to refund the proceeds to the assig- 
nees ; Whitmore v. Greene^ 13 31. W. 104, And if the sale takes 
place after the filing of tho petition, it is tho duty of the sheriff, 
haying notice of the bankruptcy, to pay tho amount of it to the 
assignees ; and if he paj^s it over to tlie execution creditor, the 
sheriff will be liable to an action by tho assignees for money had 
and received; Notley v. Buck, 8 B. C. 1(50. The last- mentioned 
act contains more c:k tensive protection clauses for creditors against 
secret acts of bankruptcy than previous acts. They will be found, 
with eases, 2 *ostf pp. 723-6. And see Actio?is against Sheriffs^ post. 

Meputed ownership.'] By the 12 & 13 Viet. c. 106, s. 125, if any 
bankrupt, at tho time ho becomes bankrui)t, shall, by the consent 
and permission of the true owner thereof, have in his possession, 
order, or disposition, any goods or chattels wdiereof he was reputed 
owner, or whereof he had taken upon him the sale, alteration, or 
disposition os owner, the court shall have po^ver to order tho same to 
be sold and disposed of for the benefit of the creditors under the 
bankruptcy ; provided that nothing herein contained shall invalidate 
or afieot any transfer or assignment of any ship or vessel, or any 
share thereof, made as a security for any debt or debts, either by 
way of mortgage or assignment, duly registered according to the 
provisions of the 8 & 9 Viet. c. 89, intituled An Act for the Jtegis^ 
iering of British Vessels^ or any of the acts therein mentioned. See 
17 & 18 Viet. 0. 104 (the Merchant Shipping Act, 1854) s. 72, no- 
ticed post^ pp. 718-9. 

The old act, 21 Jao. 1, c. 19, s. 11, on which many of the cases were 
decided, Aas “ order etne/ disposition” instead of ‘‘order or disposi- 
tion.” See observations on this, Belcher v. Bellamy^ 2 Ex. 303. 
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The question of reputed ownership is one of fact, depending on all 
the circumstances attending the possession ; JEdwardsy^ ScotL 1 Jlf. ^ 
G, 962; Hamilton v. Bell, 10 .Ex, 545. 

Goods in the order and disposition of a bankrupt as reputed owner 
do not vest in the assignees on their appointment under sect. 141, 
unte, pp, 709-10; but an order, under sect. 125, is necessary; Ileslop 
V. Baker, G Bx, 740 ; 20 L. J, 350. But after the order has 

been obtained, tlie title of the assignees relates to tho act of bank- 
ruptcy, and therefore it aftbrds a defence, under not possessed, to an 
action of trover brought the owmer before tho order was made ; 
Ileslop V. Baker, 8 Ex. 411 ; 22 L. E {Ex,) 333. The order must 
specify the particular goods on which it is to operate ; Qxiartermaine 
V. Biitleston, 13 C, B. 133; 22 L, J, (C. P.) 105. Ihit it need not 
state the name of the owner ; Freshney v. Carrtek, 1 II, N, 653 ; 
26 L, J, {Ex,) 120. The order is to bo made ex parte \ Ex parte 
Barloiv, 2 I)e G., M, iy G, 921 ; 22 L. J. {Bank.) 15 ; and is not 
conclusive on the owner as to the title of the assignees ; Graham v. 
Fiirher, 14 C. B. 134 ; 23 J. {C. P.) 10. 

All 2^^^*so7utl goods and chattels are within tho section, as ships ; 
Sicjdiens v. Sole, cited 1 Vos, Sen. 352 ; Ex parte Barn, 1 J. 1^“ JF, 
378 ; machinery and utensils of trade ; Limjard v. Messiier, 1 B. 

C. 308 ; Sinclair v. Stevenson, 2 Bimj. 514 ; Horn v. Baker, 9 East, 
215; Bt*own v. Bellaris, 5 ]Madd. 53, 8o bills of exchange, debts; 
Myall V. Molle, 1 Atk. 1(35 ; Belcher v. Bellamy, 2 Ex. 303 ; Horn^ 
hloxcer V. Broad, 2 B. ij)' A, 327; stock, sliarcs in a public company ; 
Kelson v, Loxidon Assar. Co,, 2 Sitn. S, 292; Ex parte Vallance, 
3 Mont, Ayr, 224 ; except where the funds arise from real estate 
and there is no special provision that tho shares sliall be personal 
property ; Ex parte Vauxhall Bridge fb., 1 Gl. J. 101. So shares 
in a newspaper; Longmaxi v. Tripp, 2 K, It, 67. A contingent re- 
versionary interest in stock may be ivithin the order and disposition 
of the bankrupt ; Me Maichonc, 26 L, J, (C%.) 588 ; 3 Kay J, 476; 
Bartlett v. Bax'ilctt, 26 L, J, {Ch,) 577. 

As reputed owner,'] In order to bring the case within the section, 
the assignees should, in general, give some evidence beyond that of 
mere possession. Where it is shown that the bankrupt has once been 
t he owner of the property in question, the mere fact of continued pos- 
session raises a presumption that he continues in possession in the 
character of owner; Bingard v. 3fcss{ter, 1 B. C, 308 ; but where 
the bankrupt has never’ been the real owner, possession may not, of 
itself, be sufficient to show him to be reputed owner, and it would then 
be necessary for the assignees to establish that fact by other evidence; 
2 )er Bayloy, J., S. C. Where machinery and utensils of trade belong 
to the landlord and are let wnth the premises, they are within tho 
section ; Lingard v. 3Icssiter, Sinclair v. Stevenson, supra ; Horn 
V. Baker, 9 East, 215 ; unless there is a known usage of trade for 
utensils to be so let; Ld, Ellenborough, S,C,, id, 239. Where it 
appears that, in some instances, articles used in collieries belong to 
the tenants, and that in others they do not, that, though in some 
oases the landlord, in demising collieries, permits the lessee, on 
certain conditions, to have the use of such articles during the demise, 
yet in other instances they belong absolutely to the lessee ; in such 
cases the possession, being equivocal evidence of ownership, ought 
not to raise an inference that the person in possession is thel^ner ; 
jjcr Abbott, C. J., Storer v. Hunter, 3 JB. <§• C. 376; see Fairburn v. 
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JSastioood^ 6 M. Sf W. 679 ; Jlamilton v. Bell^ 10 Bx. 645. So a 
notorious custom in the trade which the bankrupt carries on may 
prevent repiited ownership, as in the coal trade, to paint the name of 
the mere hirer of a barge upon it, and the custom need not be shown 
to be notorious to the world at large ; TFatson v. Peache^ 1 N, C. 
327. Where casks of wine were by agreement left in the ven- 
dor's possession, but the purchaser marked them with his initials, 
they were held to pass to the vendor’s assignees, although the 
sale was notorious in the wine-trade of the place; Knowles v. 
Ilorsfally 5 B. ^ A. 134. A., a dyer, having purchased plant of B., 

resold it to him, and B. never took actual possession, but demised it 
to A. for three years, during which time A, became bankrupt : the 
plant was held to pass to his assignees ; Bryson v. Wylie ^ 1 J?. P. 
83 n. (a). So where a creditor purchased under a bill of sale from 
the sheriff certain machinery of nis debtor taken in execution at his 
suit, and, having marked them with his initials, demised them to his 
debtor, it was held that, as the change of ownership was not notorious, 
the machinery passed to the assignees of the debtor ; Lingard v. 
Messitery 1 B. J Storer v. Hunter y 3 B. <S- 368 ; 

Horn V. Bakery 9 Pasty 215 ; CUu'h v. CroionshaWy 3 P. <§r Ad, 804. 
B. was a clockmakcr, and kept clocks in his shop for sale, and also 
clocks belonging to other people for repair. In July, 1853, the 
plaintiff bought a clock which was in B.’s shop, but desired it might 
oe kept until ho had removed into a new house. In March, 1854, he 
bought two other clocks, and left them with the bankrupt to be 
cleaned, which might have been done in two or ‘three days. On the 
7th of April, a petition in bankruptcy was filed against B., at which 
time the three clocks were in his shop. Held that they were not 
liable to seizure by the assignees ; Hamilton v. Belly 24 L, J, (Px.) 
45 ; 10 Bx, 545 ; and %wr Parke, B., C’ , “I do not quarrel with 
the decision in Lingard v. Messitery although, had it appeared that 
it was the custom to hire machinery, the decision might be question- 
able. In Knowles v. Horsfally the bankrupt had in his possession a 
stock of wine apparently his ; for the leaving a stock of wine in the 
hands of a man conveys no intimation to the public that it has been 
sold, and primd facie it may be considered his. It would be other- 
wise if it had been shown that the merchant was in the habit of 
receiving into his possession the goods of other people.” Where it was 
the usual course for pxirchasers of hops to leave them in the vendor’s 
warehouse for resale undistinguished from his own stocky hops so 
left were held to pass to his assignees ; to exclude this consequence, 
the custom must bo such that persons dealing with the trader may 
see and know that the goods, though in his possession, may possibly 
not be his property ; Thachioaite v. Cooky 3 Taunt, 487. Where 
wine sold by the bankrupt was, for the purchaser’s convenience, 
bottled and deposited in the bankrupt’s cellar, set apart in a particular 
bin, marked with the purchaser’s seal, and entered in the bankrupt’s 
books as belonging to the purchaser, it was held not to pass ; Px 
parte Marrahlcy 1 Ol, Ijr L 402 ; accord. Carruthers v. Payney 6 
Bing, 270. But where an hotel .was let with a covenant to deter- 
mine the lease on the lessee committing an act of bankruptey, and 
by* another deed the furniture of the hotel was demised subject to a 
similar covenant, it was held that the furniture passed to the assignees 
of the lessee, the jury having found that he was the reputed owner of 
the fiflbiture ; Hickenhotham v. GroveSy 2 C. §• P. 492 ; see Ling-- 
Lam V. Biggsy 1 B, P. 82. 
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A., an innkeeper, mortgaged his ejafects to B., who had A.’s name 
painted out, and took formal iiossession of the whole cor\pern, and 
then left A. in possession to manage the business for him until he 
'Oould effect a sale ; the jury having found that B. had notoriously 
taken possession before A/s bankruptcy, it was held that the goods 
were not in his order or disposition as reputed owner ; Shrubsole v, 
tSussams^ 16 C. i?., N. S,y 452. 

In order to prove the bankrupt to be reputed owner, evidence of 
reputation is admissible ; Oliver v. Bartlett^ 1 J?. J?. 209. And 

on the other hand, evidence of a qontrary reputation is admissible 
for the defendant ; Gurr v. Rutton^ IIoU^ P. 327. Thus evidence 
of the bankrupt being in possession of furniture, i&c., under an agree- 
ment which was notorious in the neighbourhood, was held to take the 
case out of the statute ; Muller v. 1 AT. & 335. 

At the lime he heeo7ucs huu/crujd,^ Goods wdiich have come to tlie 
possession of the bankrupt after the act of bankruptcy are not within 
the statute ; JLt/ott v. Weldon^ 2 Itiruj^ 334 : for the time of becoming 
bankrupt means the time of the act of bankruptcy ; C.\ Fawcett 

V. Fearne^ 6 Q, Ji. 20. But where goods in the bankrupt’s possession 
at that time were afterwards, before the liat, taken possession of or 
sold by the real owner, hemd Jide^ and without knowledge of the act 
of bankruptcy, it was held that the transaction was protected by the 
operation of 2 & 3 Viet. c. 29, s. 1 ; Youug v. Hope^ 2 Fx, 105 ; and 
such a transaction is now protected by sect. 133 of the 12 & 13 Viet, 
c. 106, cited poat^ p*. 723 ; lirewin v. Shorty 5 F, t5[* B. 227 ; Graham 
V. Furber, 14 C. B. 134 ; 23 L, J. (C. P.) 10. 

Under sect. 103 of the 24 & 25 Viet. c. 134, ante^ p. 693, where a 
debtor in prison petitions and is adjudicated a bankrupt under ss. 98, 
99, the adjudication relates back to the date of the committal to 
prison, and goods which were then in the order and disposition of 
the bankrupt ; though taken possession of by the true owner before 
the adjudication, pass to the assignees ; Brannvcll v. Fglintoiiy 33 
i. J, (Q, B») 130 ; 5 B. S. 39 ; find as sect. 103, makes the adju- 
dication relate back to the commitment absoluielg, and not merely as 
an act of bankruptcy, sect. 133 of 12 & 13 Viet. c. 106, affords no 
protection ; /S'. C. 

If the goods arc taken out of the possession of the bankrupt 
before the act of bankruptcy, they will not pass to the assignees, 
however long the true owner may have allowed the bankrupt to 
retain possession ; Jones v. Dwyer ^ 15 Faat^ 21 ; Arbouin v. Wil- 
liams^ Tig, Mood. 72. But it was held by Lord Gifford at Nisi 
Prius, that a removal on the sa^ne day^ but before the act of 
bankruptc}*, would not take the case out of the statute ; Arbouin v. 
Williams y siqtra. 

By consent and permission of the true owner. A demand of pos* 
session made by the owner of the goods before the act of bankruptcy, 
is sufficient to determine the consent ; Sinith v. Topping^ 5 B. Ijr ^d. 
674 ; Bretcin v. AShort, o E. B. 227 ; 24 Z. J. {Q. B.) 297. 

Where goods arc assigned by a trader subject only to a condition 
for redemption on payment of a debt on demand, with a stipulation 
that he shall retain possession of them until default, the goods so 
retained by him under such a deed will be deemed to be in his order 
^nd disposition with the consent of the true owner; FrMiney v. 
Farricky 1 H. N. 653 ; 26 L. J. {Ex.) 129 ; Hornsby v. Miller , 
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28 Z, tT. (Q. J5.) 99; 1 JE, ^ JE. 192 ; Spackman v. Miller^ 31 X. J*. 
(C. P.)^p9; 12 C. P., N. S,,669; and it makes no difTerenoe 
whether the ownership is acquired by the mortgagee by one trans- 
action and the goods are redemised by another, or whether the transfer 
by way of mortgage and the redemise are simultaneous ; per Willes, 
J, ; S, G, citing Lingham v. Ziggs^ 1 Ji, ^ P, 82 ; and Bryson v. 
TVyliCf id, 83 (»). The fact that the assignment has been registered 
under the Bills of Sale Act (17 & 18 Viet. c. 36, s. 1) does not affect 
the question under the 125th section ; Stansjield v. Cuhitt^ 27 X. P. 
{ChA 266; Badger v. Shaw, 20 L. J. (Q. B.) 73 ; 2 B. ^ B. 472. 

Where the trustee of an infant contracted to sell plant, and let the 
vendee into possession, who became bankru])t, it was held that the plant 
passed to the assignees, for by “true owner’* is meant the person having 
the legal right to possession ; Bx parte Bale, Buck, -365. So stock, 
transferred by the accountant-general into the name of the mort- 
gagor without the privity of the mortgagee, will not pass to the 
assignees of the mortgagor ; Bx parte liichardson, Buck, 480. The 
gooas of a woman, de facto married to and living with an insolvent 
as his wife, he having a former wife living, do not pass to his assig- 
nees (although such goods were in his possession) if she was ignorant 
of the former marriage. But if she has allowed him the control and 
management of licr property after discovery of the former mar- 
riage, such property passes to the assignees ; Miller v. Bemetz, 1 
Mood, 4’’ Iloh, 479; (and mo post, p. 718), The statute “refers to 
chattels, where the possession, order, or disposition, is in a person who 
is not the owner, to whom they do not properly belong, or who ought 
not to have them, but whom the owner peimits unconscientiously, as 
the act supposes, to have such order and disposition. The object 
was to prevent deceit by a trader from the visible possession of 
property to which ho was not entitled ; but the possession must be 
of the goods of another, with the consent of the true owner ** ; per Lord 
liedesdale, in Joy v. Campbell, 1 Sch, 4* L<f, 336. Thus goods 
were bought of A. by the bankrupt with the fraudulent intention 
of never paying for them, and were kept by him till his bankrujitcy ; 
after which A. sought to recover them back ; and it was held, that 
they were not in the possession of the bankrupt with the consent 
of the true owner, for at the time of the bankruptcy, A. not 
having then avoided the contract, the bankrupt was tlie real 
owner; Load v. Green, 15 M, 4* tV* 2 Hj, So wliere, under a parol 
contract, corn above the value of 10/. was bought by sample, and 
the bulk delivered to the vendee’s warehouseman, to hold to his 
order, and the vendee, three days after the delivery, became bank- 
rupt, before he had seen or done auythizig wdtli the bulk ; and the 
vendor, two days after the bankruptcy, demanded the corn back : 
it was held that as the vendee had not “accepted” the bulk, the 
property remained in the vendor, and that the vendee was not in 
possession as reputed owner with the consent of the vendor, within 
the meaning of the statute; Smith v. Hudson, 34 X. J, (Q. B,) 
145. ; and see Bx parte Geaves, 25 X. X {Bank,) 63 ; 8 Be G, M, 
4- G, 291, 

It is not sufficient to show that the goods w'ere in the order and 
disposition of the bankrupt with the consent of a j^erson who was 
permitted by tbe true owner to deal with them as liis own ; but the 
consent must move directly from the true owner to the bankrupt ; 
Braser v. Swansea Canal Co,, 1 Ad, 4* 354. No consent of the 

true owner can be implied, where such owner is ignorant of the 
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existence of the property, or of his own ri<*ht to it; Re Rawhone^ 
26 Z. t/’. (CA.) 588; 3 Kay J, 476 ; or where, from the circum- 
stances of the case, he is unable to take possession of the property* 
before the bankruptcy, as where goods on board a ship of A., then 
abroad on a seeking voyage, were assigned to B., and before the ship 
arrived in England, when 11. was first enabled to give notice of the 
assignment to the master, A. became bankrupt ; Acramaji v. Rates, 
29 L. J. (Q. 7i.) 78; 2 E. E. 456. See 3Inir v. Ohnnie and 
other cases, infra. 

Where a person entitled to take out letters of administration neg- 
lected to do so, but remained in possession of the goods of the intestate 
and became bankrupt, the case was held within tfie statute as against 
a person who subsequently took out letters of administration ; Fox v. 
Fiahej*, 3 R, 135. But where a testator directed, in case his 

eldest son should carry on his trade, that his lease and furniture should 
not be sold, but that his trustees should permit his wddow and 
children to reside in his dwelling-house and have the use of the fur- 
niture, it was held that th<3 furniture did not pass to the assignees of 
the mother and son, wlio liad carried on the trade ; Ex parte Martin, 
2 jRosc, 331. So furniture left to trustees to be enjoyed bv the owner 
for the time being of the mansion-house, and not to be removed 
without the leave of the trustees, will not pass on the bankruptcy of 
the OAvner for the time being ; Shafli sbury v. Russell, I R^ C. 666* 

In the bafiJcrupt*^ possession, order, or dis2yositwn,’^ Where a 
warrant was directed to a trader’s servant and another person, as special 
bailittw, who took possession of the goods in the shop, but the business, 
without the trader’s interference, was carried on apparently as usual, 
it was held that the possession of the servant was the possession of 
the master, and that the case was within the statute ; Jackson v* 
Irvin, 2 48. So where the execution creditor directed the 

sheriff to leave a man in posse.ssion, and the debtor’s business was 
carried on as usual ; loussaint v. Ilartop, Holt, N, P, 335 ; and seo 
Eokcr V. Ilasler, 2 Riny. 479. But the possession of a ])awiiee is 
not the possession of the bankrupt pawnor, so as to bring the goods 
pawned within the statute as against the true owner ; Greening v. 
Clark, 4 R. C\ 310. 

Where A. deposited with B,, as a security, certain w^arrants 
of the W. I. Dock Company for sugars lying in their ware- 
houses and entered in his name in their books, and the company 
assented to the transfer, and A. afterwards became a bankrupt, it 
was held that the sugars did not pass to A.’s assignees, as the transfer 
of the warrants was a complete transfer of the possession before the 
bankruptcy ; Lucas v. Dorrien, 1 R, Moore, 'id. And wines stand- 
ing in another’s name in the London Docks, which are only delivered 
according to the indorsement of the warrants, are not in the 
order and disposition of the bankrupt, be not having the warranta 
in his possession ; Ex pyurte Eavenport, Mont. <5* RL 165. 

If a symbolical delivery only can be made, it is sufficient to take- 
the case out of the statute, as when the goods are of great bulk, as. 
timber; Monton v. Moore^ 7 T. R, 67. Or when gooas on board 
ship at sea are assigned, and the bills of lading, &c., handed to the 
assignee; Rrowny, Jleathcote, 1 Atk, 160; but if the ship arrive,, 
and the assignee has an opportunity of taking possession and does 
not, the property will pass to the assignor’s assignees ; Mair v* 
Glennie, 4 31, S, 240, 
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Goods, the property of the plaintiff, remained by his consent in 
the possession, order, and disposition of A, The sheriff, at the suit 
of a third person, seized the goods under a Ji. fa. issued against A.,, 
but allowed him to continue in possession of them as before ; A, then 
became bankrupt. It was held, that the seizure by the sheriff, being 
a mere wrongful act, did not affect .the possession which A. had by 
the consent of the plaintiff, and that the goods were therefore liable to 
pass to his assignees under the 125th sect. ; Barrow v. Bell^ 5 JS. ^ 
B. 540; 25 Z. J. (Q. Z.) 2. 

Goods sent on sale or return,'\ Goods left with a trader ‘^upon 
sale or return,” are within his possession, order, and disposition, and 
pass to his assignees ; Licesay v« Hoody 2 Camp. 83. But where 
goods, sent to be returned if not approved of, arrived only the day 
before the trader’s bankruptcy, they were held not to pass to his 
assignees ; for he should be allowed a reasonable time to select such 
gooas as he was disposed to retain ; Gibson v. Bray^ 8 Taunt. 76 
and see Smith v. Hudson^ and other cases cited, antey p. 716. 

Goods belonging to a feme covcrt.l Goods belonging to a woman 
living with the trader as his wife, if she assert herself to be his wdfe, 
or if she has allowed him to deal with the goods as his own, will pass 
to his assignees ; Mace v. Cadelly Coup. 232. I5ut where, on mar* 
riage, goods are vested in trustees for the separate use of the wife in 
order to enable her to carry on a separate trade, and the husband 
lives with her, if there be no fraud, such effects will not pass to the 
assignees of the husband ; but whether the trade bo carried on solely 
by the wife, or iointly with the husband, is a question of fact for the 
jury; and if they find a joint trading the effects will piM to the 
assignees; Jarman Woollotony 3 2\ B. 618. Where household 
goods, even of the husband, are bond fide vested in trustees for the 
sole use of the wife, and he becomes bankrupt while resident with her 
in the house in which the furniture is, the goods will not pass ; 
Simmons v. BdwardSy 16 ii/. IV. 838. See further Bean v. Brown^ 
5 JJ. <S* C. 336 ; 3Iillcr v. BemetZy 1 3£ood. Rob. 479 ; antCy 

p. 716. 

Case of partnersy and other tenants in cominon,'] It was formerly 
held that the share of a dormant partner was not within the statute, 
the ostensible partner having become bankrupt ; but this doctrine 
may be considered as overruled by the following decision. A. and B. 
were partners, but the whole business was carried on by, and in the 
name of A., B. not appearing to the world as a partner. At the dis- 
solution of the partnership all the joint stock and effects were left, by 
agreement, in tne hands of A., who was to receive and pay all the 
debts due to and from the concern. After carrying on the business 
for a year and a half, A. became bankrupt. It was held that the 
partnership property passed to his assignees ; JSx parte Rnderby^ 2 
B. C. 389 ; see Smith v. WatsoUy id. 408, 412 ; and see Bx 2>arte 
BarroWy 2 Mosey 252. And in the case of a partnership, like any 
other tenancy in common, the vesting of the property in the assignees 
depends on the question whether the one tenant in common allowed 
the other to have the apparent ownership of the whole ; per Bay ley, 
J., Kirkley v. Modgsouy 1 B. C. 601. 

iSAfps.] By the 17 & 18 Viet. c. 104 (the Merchant Shippinj Act, 
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1854) s. 72, DO registered mortgage of any ship or of any share therein, 
shall be afieoted by any act of bankruptcy committed by the mort- 
gagor after the date of the record of such mortgage, notwithstanding' 
such mortgagor, at the time of his becoming bankrupt, may have in 
his possession and disposition, and be reputed owner of such ship or 
share thereof ; and such mortgage shall bo preferred to any right, 
claim, or interest in such ship or any share thereof which may belong 
to the assignees of such bankrupt. See cases under the repealed 
acts ; Robinson v. JSIacdonnell^ 5 JLf. 8. 228 ; Kirkley v. Jlodgson^ 
1 R. ^ a 588 ; see 12 & 13 Viet. c. 106, s,.125, ante, p. 712. 

ReltSf shares^ remtsionary interests, Where a simple con- 

tract debt is assigned, the assignor is considered as having toe order 
and disposition of the debt with the consent of the true owner until 
the debtor has notice of the assignment ; for the assignment, after 
notice to the debtor, but not before, is equivalent to delivery of 
moveable goods; Buck v. Lee, 1 Ad. JE. 804 ; and see Gibson v. 
Overbury, 7 M. TK 661 ; Belcher v. Campbell, 8 Q. B. 1. It 
seems to be auiliciont if the notice be given before the filing of the . 
petition, if the transaction be bond Jidc and without notice of the act 
of bankruptcy, the transaction being then protected under the 12 & 13 
Viet. c. 106, 8. 133, post, p. 723. In re 8tyan, 1 PhilL 105 ; and see 
Young v. llope^ 2 Bx. 105 ; Graham v. Burher, 14 C. B. 134. If 
the assignee of a debt takes all possible steps to get possession of the 
debt by sending notice to the debtor, although it do not reach him till 
after the bankruptcy, the debt does not continue in the order and dis- 
position of the assignor in the meantime, so as to pass to his assignees ; 
Belcher v. Bellamy, 2 Bx. 303. When the freight to bo earned by a 
ship is assigned and notice given to the party who is to pay it, the freight 
is no longer in the order and disposition of the assignor ; Douglas v* 
Russell, 4 Sim. 524 ; 1 Myl. oj* K. 488. Shares in a joint-stock 
company pass to the holder’s assignees, notwithstanding an assign- 
ment or mortgage of them, if they continue in his name, or no notice 
be given to the company ; Kelson v. London Assur. Co., 2 Sim. ^ S. 
292 ; Bx parte LitUedale, 24 L. J. {Bank.) 9 ; Bx parte Boulton, 26 
L. J. {Bank.) 45. But where a transfer had been executed by the 
transferor in blank, and a certificate by an officer of the company in- 
dorsed on the transfer, at the request of the purchaser, that the certi- 
ficates of shares (the shares not having been issued) were at the ofilce, 
it was held that the shares did not pass to the assignees ; Morris v. 
Cannan, 31 L. J. {Ch.) 425. Notice of an assignment of a rever- 
sionary interest given to the solicitor of the trustees, is notice to them 
so as to take the interest out of the order and disposition of the bank- 
rupt ; Rickards v. Gledstanes, 2 Giff. 298. On a sub-mortgage of a 
policy of insurance, notice of the mortgage having been given to the 
office, in order to take the policy out of the order or disposition of the 
mortgagee, notice of the sub-mortgage must be given to the office ; 
Thompson v. Tomkins, 2 Drew. ^ Sm. 8; 31 X. J. {Ch.) 633. 

Fixtures.'] As the statute provides only for the case of personal 
chattels, fixtures \rill not pass to the assignees of a bankrupt, as being 
in his order and disposition ; Freshney v. Carrick, 1 H. N. 653. 
The lessee of land having erected a distillery thereon, demised the 
same to persons who became bankrupt: Held that the stills, &o., 
being fixed to the freehold, did not pass to the assignees ; Horn t. 
Baker, 9 Bast, 215 ; accord. Clark y. Crownshaw, 3 27. 4* 804. 
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A steam-engine was erected at the ioint expense of landlord and 
tenant for the purpose of working a colliery, to be used by the tenant 
during the term, but to be held 'as the property of the landlord, sub- 
ject tS such use : The court held this case not to be within the 
statute; Coomhs y. Beaumont^ B. ^ Ad. 72. There is no distinction 
between fixtures removable as between landlord ani tenant, and 
fixtures .not so removable; per Parke, J., S,C.; Bx parte Gaxcan^ 
Walmsley v. Milne^ infra. The tenant in fee simple of a cotton 
mill, which contained a steam-engine, boilers, &c., mortgaged it 
with those articles, but Remained in possession till his bankruptcy ; 
the plate of the engine (which formed no part of the working appa- 
ratus) was fixed to the freehold of the mill. Every other part of 
the machine was secured by bolts and screws, and might be removed 
without injury to the building: It was held that the steam engine, 
&c., were not chattels in the order and disposition of the mort- 
gagor at the time of his bankruptcy ; Hubbard v. Bagshatv^ 4 Sim. 
320. A trader mortgaged premises on which were a steam-engine 
and other fixtures erected for the purposes of trade ; having become 
.bankrupt while continuing in possession, the court held this not to bo 
a case of reputed ownership ; Bx parte Lloyd ^ 1 Mont, Ayr. 494, 
and other oases, 2 Mont. Ayr. 61, 160. See also Bx parte- 
Gaioan^ 25 L. J. (Bank.) 1 ; 5 JJe G. M. *5* G. 403 ; and Walmsley 
V. Milne ^ 29 L. J. (C, P.) 97 ; 7 C. i>*., N. S.y 115, where the 
authorities on this subject are reviewed. In the last case trade 
fixtures were put up by the mortgagor after the mortgage, but the- 
court held they did not pass to his assignees. 

In the hankrxipVs possession as executor.'] Goods of a testator or 
intestate, in the possession of the bankrupt as executor or adminis- 
trator, are not within the statute ; Bx parte BlUsy 1 Aik.' 101 ; Barr 
V. Newmany 4 2\ 11. 029. And in such case even money, if it can be 
specifically distinguished, will not pass to the assignees ; per Lord 
Mansfield, C. J., Howard v. Jvmnietty 3 Burr. 1369 ; Taylor v. 
PlumeVy 3 M. S. 678. But where a bankrupt had remained in 
possession of the intestate’s goods for some years, W'ithout having 
taken out administration, though entitled to do so, the goods were 
held to pass to the assignees; Fox y. Fisher^ 3 B. ty A. 135. See 
antey p. 717. 

In the hankru 2 }t*s 2 ^osscssion as factor.] Goods in the bankrupt’s 
possession as factor will not pass to his assignees ; B. H. P. 42 ; 
cur. in Mace v. Cadefly Cow2). 233. If the factor has sold the goods 
and received the proceeds before the bankruptcy, tlie principal must 
come in with the rest of the creditors and prove ; Scott v. Surmany 
WilleSy 400. But if the factor takes notes in payment ; S. C. ; or 
invests the proceeds of the original goods in other goods ; Whitecomh 
y. Jacoby 1 Salk. 160; the notes or goods are the specific property 
of the principal, and do not pass to the assignees, although the- 
investment was a breaoh of trust ; Taylor v. Plumery 3 JLT. tS* S. 562. 
In that case a draft was entrusted to a broker to purchase Exchequer 
bills, and he cashed it and purchased American stock and bullion, but 
after an act of bankruptcy handed them to his principal, who sold 
the whole and received the proceeds ; and it was held that he was 
entitled to retain them against the assignees. In siich a case the 
right to the proceeds, even money if it can be distinguished, remains 
in the principal ; per curinniy S.'C. So if the goods have been sold, 
but the price has not been x)aid before the bankruptcy of the factor. 
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and the assignees receive the money, the prinoipal may sue them > 
Scott y. Surman, supra. Books deposited with a bookseller for sale 
on commission, though not separated from his general stook, do not 
pass to his assignees ; JVhitJitld y. Srand^ IG M, ^ 282 ; and 

see the oases ir^ra, 

* In the bankrupt's possession for a particular purpose,'] Where 
goods are in the bankrupt's possession for a partioulaf purpose, 
he has not such a di6[)osition of them as to make them pass, 
under the statute, to his assignees ; Collins v. Forbes^ 3 T, R, 
316 ; Clarke v. Spence, 4 Ad, Ijr E. 448. As where a ship-builder 
sold an undnished ship, and agreed to complete it, and it re- 
mained at the time of his bankruptcy in his yard for completion ; 
Ilolderness v. Rankin, 29 L. J, (Ch,) 753; 28 Bedv, 180; 2 De 
G. F, Ijr 258. Thus bills deposited by a customer with his 
banker, and entered as cash (whether indorsed by the customer or 
not) for the purpose of obtaining payment, which by the London 
bankers are usually entered short (that is, not carried to the cus- 
tomer’s credit as cash till paid), do not pass to the assignees of the 
banker on his becoming bankrupt ; Giles y, Perkins, 9 East, 12 ; Ex 
parte Sargeant, 1 Rose, 153. And even where the bills are not 
entered short, but are treated as cash, if they remain in specie they 
do not generally pass to tiie assignees ; Parke v. Eliason, 1 East, 544 ; 
Thornjyson v. Giles, 2 B, H' C, 422. See Ex parte Armitstead, 2 Ql, 

J". 371, and Ex parte Thompson, Mont, Mac, 108 («). Bills of 
exchange were paid by a customer to his account with a banker, and 
entered as cash, with a distinct interest account. The customer had 
credit to the amount of the bills so entered, but in fact never over- 
drew the account. There was evidence of a custom in the country to 
circulate bills, but no express authority was given by the customer 
to the banker to circulate the bills in question. It was held by the 
Lord Chancellor, that, on the bankruptcy of the banker, these bills 
did not pass to his assignees ; Ex parte Henson, Mont, «Sr Bligh, 120. 
But where bills are remitted to be discounted, and they are dis- 
counted accordingly ; they pass to the assignees ; Car stairs v. Bates, 
3 Camp, 301 ; per Holroyd, J., in Thompson v. Giles, 2 B, C, 432. 
So where bills are sent by one trader to another trader on a general 

running account ; Beni v. Puller, 5 T, It, 494 ; or where there is an 
exchange of bills for bills ; Ilornblower v. Proud, 2 B, A, 327, 

In the bankrupt's possession as trustee,] Property, which is in the 
bankrupt’s hands as trustee only, will not pass to his assignees ; 
Winch V. Keeley, 1’ T, R, 619 ; Taylor v, Piumer, 3 M, ^ S, 576 ; 
Sinclair v. Wilson, 24 X. J, {Ch,) 537; 20 Beav, 324 ; and see 12 & 
13 Viet. c. 106, 8. 130, enabling the Lord Chancellor, on petition, to 
order all trust property held by the bankrupt to be assigned to a new 
trustee. 

It will have been seen that many of the above cases as to factors, 
trustees, &c., were decided chiefly on the ground that, the bankrupt 
having only a qualified property in the goods or property clothed with 
a trust, the property did not pass to the assignees, with but slight 
reference to the question of reputed ownership; as were also the 
following cases : 

A. and B. a^eed that B. should purchase of A, the light gold coin, 
which he should send, at a stated price, and that A. should from time 
to time draw upon B. for the money due upon such sale, and that B, 
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should also from time to time accept other hills drawn hy A. for his 
own oonyenience, for which A. was to remit value. After they had 
acted under this contract for some time, B. became a bankrupt, being 
under acceptances to a large amount ; and A., not knowing of the bank- 
ruptcy, in order to enable B. to discharge the acceptances, sent him a 
quantity of light gold and bills, which* were taken to B.’s assignees. It 
was held that A., who had since paid B.’s acceptances, might recover 
back the gold and bills sent after B.’s bankruptcy, on the ground that 
they were sent for the particular purpose of paying those acceptances, 
and that, as the purpose was not answered, the property in the gold, 
&c,, remained or became revested in A. ; Tooke v. Moiling worthy 5 
T. JB, 215; S. C. in Ex. Ch.^ 2 M. BL 501. See also Taylor y. 
Bkimery 3 M. ^ S. 5G2; ante^ p. 721. Where A., having agreed to 
lend B. 200/. to be applied to a specific purpose, drew a check on his 
banker for that sum, and delivered it to B., who afterwards became 
bankrupt, and B., not having used the check, returned it to A., after 
having committed an act of bankrui)tcy ; it was held that B.’s assignees 
could not maintain trover for the check ; Moore v. Barthrop^ 1 B. 

C, 5. Where A. advanced money to B., then lying in prison, for the 
purpose of settling with his creditors, and, the purpose failing, part 
of the amount was repaid to A. by 33., who became bankrupt by lying 
two mouths in prison, it was held that the assignees could not recover 
the money so repaid ; Toorey v. Milne, 2 B. A. 683. 8o where 
money was obtained by means of a guarantee given expressly to 
enable bankers to meet a run upon their bank, but, finding their 
case hopeless, they at once returned the money, and suspended pay- 
ment the next day, and afterwards became bankrupt : it w^as held 
by Erie and Crompton, JJ., that the money did not pass to the assig- 
nees ; the principle of the above cases being that the money being 
clothed with a trust for a specific object, the object failing, the bank- 
rupts, as between themselves and their sureties, were bound to return 
it ; Edwards v. Olyn, 28 L, J. (Q. B.) 350 ; 2 E. E. 29. 


Ecfaice to Actions hy Assignees. 

Plea denying that the j^iuiniijffs are assignees.'] A plea, denying 
that the plaintifis are assignees inodo et for met, xmts them upoh ju*oof 
of striot title, i. c., of trading, petitioning creditor’s debt, act of 
bankrupts, &o, ; Butler v. Hobson, 4 AT, C. 290 ; Buckton v* Frost, 
8 Ad. Je. 844. This plea is rendered necessary by R. 5, H. T., 
1853, which directs that in all actions by assignees of a bankrupt, the 
oharaoter in which the party is stated on the record to sue shall not 
in any case be considered as in issue unless specially denied. As to 
its bein^ also necessary in some cases to give notice of disputing the 
petitioning creditor’s debt, &o., at or before the time of pleading, see 
ante, p. 707. Strict proof of title may be wholl 3 ’' or partially dispensed 
with by the operation of the statutes already referred to, or by 
implied admission ; see supra, pp, 7{)6-7 and 708-9. 

It was held in Jones v. Smith, 1 Mx. 831, that in an action on 
contract a plea that “ plaintiff was not assignee ” ^nodo et forma, let 
in evidence of the nonjoinder of a co-assiguee. 

Plea of Not guilty in action for conversion.] Where the declara- 
tion alleged a possession by the plaintiffs as assignees and a conversion 
after the bankruptcy, and the mea was Not guilty, it was held that 
a sale of the bankrupt’s goods oy the defendant under an execution 
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before the bankruptcy did not support the issue, though there had 
been a demand and refusal by the defendant afterwards ; for the sale 
was the only conversion ; Edwards v. Hooper^ 11 il/. cS* TK 303; see 
also Action for Conversion^ antc^ p. 600, 

Plea ilenying property or possession in action for con version, It 
seems, that, under a plea of not possessed,’* to trover by the 
assignees of a bankrupt, a defence, that the goods were taken in 
execution, without notice of any act of bankruptcy having been com- 
mitted, maybe shown; Unwin v. St. Qnintin, 11 3f. fF. 286; 
Turquand v. Jlawtrey^ 9 31. W. 727. Where the plaintiffs were 
assignees of A. when the conversion took place, and afterwards 
became assignees of A. and Ih, and declared in trover alleging the 
property in themselves as assignees of A. and B,, it was held they 
could not recover even a moiety ; for they were not, at the time of 
conversion, possessed as assignees of both bankrupts ; Edwards v. 
Hooper^ 11 Af. 363. Sec further, ante^ p. 709. 

The defendant may show that the equitable interest passed from 
the bankrupt before the bankruptcy ; for the assignees only take 
what the bankrupt is equitably, as well as legally, entitled to, and 
therefore an equitable assignment made before bankrui)toy prevents 
the property from vesting in the assignees ; Castelli v. lioddington^ 
1 E. Jy. 66 ; S, C. in error, Id. 879. The same doctrine applied 
to the assignees of an insolvent ; J^ogg y. linker^ 3 31. 19d; 

Tihhits V. George , 5 Ad, tSr E* 107. But the etiuity must be a clear 
and definite one ; if not, the property ])asses, and the claimant on it 
must resort to a court of equity; Carvalho \. Burn^ 4 li. ^ Ad, 382; 
Pest v. Arglesy 2 C, tS- 31. 394. 

Protection against known act of bankruptcy,'] By sect. 134 of the 
12 & 13 Viet. c. 106, no purchase from any bankrupt, honii fide and 
for valuable consideration, where the purchaser had notice at the 
time of such purchase of an act of bankruptcy by such bankrupt 
committed, shall bo impeached by reason thereof, unless a fiat or 
])c tition for adjudication of bankruptcy shall have been sued out or 
filed within twelve [calendar] mouths after such act of bankruptcy. 
There was a like provision in 6 Geo, 4, c. 16, s. 86. 

Protection against unknown acts of bankruptcy,] The defendant 
may also protect himself by insisting that he comes within the clausa 
of the Bankrupt Act, by which, in various cases, transactions with 
the bankrupt, without notice of his bankruptcy, are declared good. 
And where the defence is, in substance, a denial that the property in 
the goods, for which the plaintiffs sue in trover os assignees, passed 
to them, a simple traverse of such property is sufficient ; per rarke, 
B., in Carr v. Purdiss, 1 C,, 3f. JK., 787 ; 2'urquand v. Hawtrey^ 
9 31. (S- W. 727 ; ante, p. 709. 

By the 12 & 13 Viet. o. 106, n. 133, All payments really and bond 
file made by any bankrupt, or by any person on his behalf, before the 
date of the fiat or fling of the petition for adjudication of bankruptcy , 
to any creditor of tbe bankrupt, and all payments so made tfO any 
l)ankrupt before the date, &c. ; and all conveyances by any bankrupt 
bond fide executed before the date, &c ; and all contracts, dealings, 
and transactions by and with any bankrupt really and bond fide made 
and entered into before the date, &c., and all executions and attach- 
ments against his lands and tenements bond fide executed by seizure, 
and all executions and attachments, against his goods and chattels 
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hand fide executed and levied by seizure and sale hefoire^o date, &c., 
shall be deemed valid, notwithstanding any act of bankruptcy; 
Provided the person so dealing with, or paying to, or being paid by 
the bankrupt, or at whose suit the execution or attachment issued, 
had not at the time of the payment, conveyance, contract, dealing or 
transaction, or at the time of executing or levying such execution 
or attachment, or at the time of making any sale thereunder, notice 
of any prior act of bankruptcy : Provided also that nothing herein 
shall be taken to give validity to any payment, delivery, or transfer 
of goods and chattels, or to any conveyance or equitable mortgage, or 
to any execution on a warrant of attorney, cognovit, or judge’s order 
obtained by consent, made or given by way of fraudulent preference 
of any creditor of the bankrupt. The former enactments on this sub- 
ject were the 6 Geo. 4, c. 16, ss. 81, 84 ; 2 & 3 Viet. c. 11, s. 12 ; 
and 2 & 3 Viet. c. 29. 

And by 12 & 13 Viet. c. 106, s. 184, No creditor having 
security for his debt, or having made any attachment in London or 
in any other place, by virtue of any custom there used, of the goods 
and chattels of the bankrupt, shall receive upon any such security or 
attachment more than a rateable part of suen debt, except in respect 
of any execution or extent served and levied hy seizure and sale upon, 
or any mortgage of or lien upon, any part of the property of suoli 
bankrupt before the date of tne fiat, or the filing of a petition for 
adjudication of bankruptcy : Provided that nothing herein contained 
shall be deemed to give validity to any warrant of attorney, cognovit, 
or consent to a judge’s order, declared to be null and void by any 
provision of this act (see ss. 135-7), nor to give validity to any judg- 
ment entered up under or by virtue of any such warrant of attorney 
or consent, or to any execution or extent executed or levied under or 
by virtue of any such warrant of attorney, cognovit, or consent. 

• 

Protected j^uyincnts and transactions.'] The effect of sections 133 
and 184, in cases to which they apply, is to limit the relation of the 
title of the assignees to the petition for adjudication, instead of 
going back to the act of bankruptcy ; see, per cur. Whitmore v. 
ZtohertsoHy 8 iUT. W. 476. A delivery of goods, bond fide made in 
part payment of a previous debt after a secret act of bankruptcy com- 
mitted by the debtor, was a protected payment under the previous 
acts ; Cannan v. Wood, 2 M. ^ W. 465. It was not necessary that 
the payment should be of a precedent debt to bring the case within 
those statutes, Hill v. Parnell, ^ B. ^ C. 45 ; see also Churchill v. 
Crease, b Bing. 177. But there must have been a debt actually 
accrued at the time of payment; Bishop v. Crawshay, 3 B. ^ (7. 415. 
Giving cash for a bank post bill was a payment protected by the 
above acts ; Willis v. Bank of Pngland, 4 Ad. ^ P. 21. The true 
owner of goods has a right at any time before the petition to take or 
demand back his goods of which he has allowed the bankrupt to have 
possession as the reputed owner, provided he does so without notice of 
any prior act of bankruptcy ; it being a transaction ” with the 
bankrupt within the meaning of the 133rd section, and therefore pro- 
tected ; Oraham v. Furber, 14 C. B. 134 ; Brewin v. Short, b P. ^ 
B. 227. It has been questioned whether a distress by the landlord 
was an attachment ” or transaction ” within the 2 3 Viet. c. 29 ; 

LackingtonY. Elliott, 7 M. ^ O. 538. A right of general lien arising 
before fiat may be protected by this section ; semb. Bowman v. MaU 
cohn, \\ M. W. 833. 
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As to what constitutes a fraudulent preference, see antCf pp« 700, 
et ssqq. 

Without the provision at the end of s. 133, it had been held that if 
the transaction amount to a fraudulent preference, or is otherwise 
itself an act of bankruptcv, it is not protected ; ISevan y. Nunn. 9 
Bing. 107. 

Protected executions.'] The effect of sections 133 and 181 is to pro- 
tect executions upon chattels, only where they are executed by seizure 
and sale before the filing of the petition tor adjudication, whether 
the seizure be before or after the act of bankruptcy ; Hutton v. 
Cooper^ 6 Ex, 159; 20 i. J. {Bx.) 123; Ward v. Dalton^ 7 C. B. 
043; Young v. Roebuck^ 2 II. C. 296 ; 32 L. J. {Ex.) 260. But 
if the execution be completed by sale before the filing of the petition, 
it is valid, notwithstanding a notice previous to the sale of an act of 
bankruptcy committed after the seizure ; prior act of bankruptcy in 
section 133 meaning, as in former enactments, prior to the execution : 
Edwards y. Scarshrook^ 3 B. S. 280 ; 32 Z. J. (Q. B.) 45, It may 
be as well to observe that the contrary was assumed iu Edwards v. 
Gabriel^ post^ p. 726. 

The execution will not be in any case protected where it is in itself 
an act of bankruptcy ; as, where it is brought about by the debtor's 
own procurement or the like; Hail y. Wallace y 7 31. W. 358; 
Belcher v. Magnaify 12 ISl. W. 102. 

Where a clergyman is a bankrupt, the profits of his benefice do not 
pass to the assignees except by a sequestration under sect. 135 of 24 
& 25 Viet. c. 134, and therefore a sequestration by a creditor takes 
priority of a subsequent sequestration by the assignees ; and it is not 
within sect. 184 of 12 Sc 13 Viet. c. 106 ; Hopkins v. Clarke, 33 Z. J. 
(Q. B.) 93; 4 2?. ^ iS. 836; C. iu Ex. Ch.y 33 Z. J. {Q. B.) 
334. 

Notice of prior act of bankrupteg.] W'hat is meant by jjrior act 
of bankruptcy, see supra, l^otice of an act of bankruptcy means 
knowledge thereof, or wilfully abstaining from acquiring such 
knowledge; Bird v. BasSy 6 31. G. 143. Where an act of 
bankruptcy has been committed, any communication which brings 
to the knowledge of the execution creditor the alleged fact in 
a way which ought to induce him as a reasonable man to believe 
that the notification was true, is sufficient notice; pter cur. Hope 
V. 3Ieeky 10 Ex. 845 ; 25 Z. .J. {Ex.) 16. A notice that the 
debtor has executed a conveyance of all his property for the benefit 
of his creditors is sufficient; Lackington v. Elliotty 7 31. G. 538. 
So is a general notice that he has committed an act of bankruptcy, 
without stating the nature of it ; Vdall v. Waltotiy 14 JIZ. 4- W. 254 ; 
Ramsey v. Eaton y 10 31. Sf W. 22; Turner v. Ilardcastlcy 31 Z. «/. 
{C. P.) 143; 11 C. B., N. 8. 683; but notice that a docket has 
been struck was not sufficient; Hocking v. Acramauy 12 31. Sf W. 
170. Where the plaintiff’s attorney in the cause was informed that 
the defendant had executed an assignment of aU his effects to trustees 
in trust for the general body of his creditors, that it would be impos- 
sible to carry out the trusts thereof, and that the measure must end 
in a bankruptcy, and he, after such information, issued execution; it 
was held, that the plaintiff, at the time of the execution, had notice 
of a prior act of bankruptcy ; Rothwell v. Timbrelly 1 I)owl. N. S. 
778. So a notice of the filing of a declaration of insolvency before 
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execution, was held sufficient, a fiat having afterwards issued, under 
the 5 & 6 Viet, o. 122, s. 22, within the two months ; Green v. 
Laurie^ 1 Ex, 335 ; 17 L. J, {Ex,) 61. So notice of the filing of a 
petition for arrangement witn creditors, provided it be afterwards 
dismissed, and so made an act of bankruptcy by relation under sect. 
76 of 12 & 13 Viet, c, 106 ; Edwards v. Gahriely 30 L, J, {Ex,) 245 ; 

N. 701 ; 8, C. in Ex, Ch. 31 i. J. {Ex.) 113 520. 

It has been ruled that if the assignee from the sheriff of the 
goods had notice of a prior act of bankruptcy, he is not protected, 
although the execution creditor had no such notice ; Fawcett y. 
Fearney 6 Q. B. 20 ; decided under the 6 Geo. 4, c. 16, and 2 & 3 
Viet. c. 29; sed queere: see Green v. Steer y 1 Q, B, 710-11; 1 
Sm. L. C. 439. 

Notice of prior act of bankruptcy y to whom.'] It seems that notice 
to one of two execution creditors is sufficient ; Edwards v. Coopery 11 
Q. B. 33. Notice to the chief office of a bank is notice to its branch 
banks, at all events if reasonable time has elapsed to transmit it ; JVillis 
V. Bank of Englandy 4 Ad. i!^ E. 21, By the 12 & 13 Viet. c. 106, s. 
87, If any accredited agent of any body corporate or public company 
shall have had notice of any act of bankruptcy, such body corporate 
or company shall be deemed to have had such notice.” Notice to 
plaintiff’s attorney is sufficient ; Bothweil v. Timbrelly supra ; but it 
IS not sufficient to deliver a notice of the act of bankruptcy at au 
attorney’s chambers in the same way as a notice in a cause is 
delivered ; Pike v. Stepheusy 12 Q, B, 465 ; Bird v. Bassy 6 M. Sf 
O, 143. And it seems that notice to the attorney’s clerk, unless he 
communicates the same to his principal, is not notice to the execution 
creditor ; Pennell v. Ste 2 )hensy 7 C. B. 987 ; at least, unless the clerk 
is a managing clerk acting in the matter in place of his principal ; 
Vike V. ^^ephensy supra. But notice to a country attorney, employed 
as agent by thesplaintiff ’s town attorney with a certain discretion to 
act for him in the matter of the execution, under which the sheriff 
was then in possession but had not sold, was held notice to the 
plaintiff; Brewin v, BriscoCy 28 L. J. (Q. B.) 329 ; 2 E. ^ E. IIG. 
Notice to the sheriff, or to a sheriff’s officer having the execution of 
the writ, is not notice to the execution creditor ; Bamsey v. EatoUy 

10 M, ^ JK 22 . 

Notice of prior act of bankruptcy y when given,] If the sale and 
notice of an act of bankruptcy were on the same day, it is open to 
inquiry at what time of the day each took place ; and if the goods 
were actually sold before the notice, the execution will be valid ; 
Giles V. Grovevy 9 Bing, 128 ; Whitmore v. Greeny 13 M, ^ W, 
104 ; Godson v. Sanctuary y 4 B, Ad. 255. So if the seizure took 
place and the fiat issued on the same day, it was open to inquiry at 
what time of the day each respectively took place ; Pewtress v. Annan y 
9 J>owl, 828. The leaving of a notice of an act of bankruptcy at the 
residence of the party intended to be affected by it, is no notice until 
it is received by him ; Christie v. Winningtony 8 Ex, 287. 

Evidence on plea of mutual credit,] By sect. 171 of the 12 & 13 
Vict^ c. 106 (corresponding with sect. 50 of 6 Geo. 4, o. 16), where 
there has been mutual credit or mutual debts ” between the bankrupt 
and another, one debt or demand ” may be set against another not- 
withstanding a prior act of bankruptcy ; and the balance alone shall 
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be claimed or paid; and every debt or demand proteahh (poBtf 
p, 729) against the estate may be set off against it, provided the 
person claiming the set-off had not, when credit was given, notioe of 
an act of bankruptcy committed. 

The decisions under G Geo. 4, c. 16, and the previous acts, are 
applicable to the present acts, and are therefore retained. 

The term mutual credit is lield to have a more extensive meaning 
than mutual debt ; JEjif parte Prescot^ 1 Aik, 230. A mutual credit 
may be constituted, though the parties did not mean particularly to 
trust each other; as where a bill of exchange, accepted by A,, gets 
into the hands of B., and B. buys goods of A., it is a mutual credit 
between A. and B., though A. did not know that the bill was in B.*s 
hands ; JIankey v. 3 1\ P, o()7 («). It is, however, settled 

that the term mutual credit is conlined to such credits only as must, 
in their nature, terminate in debts ; as where a debt is due from one 
party, and' credit is given by him on the other side for a sum of 
money payable on a future day, and which will then become a debt ; 
or w^here there is a debt on one side, and a delivery of property on 
the other, with directions to turn it into money ; in such cases the 
credit given by the delivery of the property must in its nature 
terminate in a debt, the balance will be taken on the two debts, and 
the w’ords of the statute will, in all respects, be complied with. But 
where there is a mere deposit of property without any authority to 
turn it into money, no debt can arise out of it, and, therefore, it is 
not a credit wuthiu the meaning of the statute ; cur.^ Pose v. 
llarty 8 Taunt. 499, 50G ; Youny v. Bunk of Beiujaly 1 Deac* Bank. 
C(i. 622. {See Gibson v. Belly 1 P. C. 713. Thus a guarantee against 
contingent damages, which cannot terminate in a debt, is not the 
subject of mutual credit ; Samjfson v. Burton y 2 B. B. 89 ; and 
see Bell v. Curvy y B C. B. 887. The decisions on tlie older repealed 
acts may he considered as authorities upon the present Bankrupt 
Acts, though the word “ demand has been added to “ debt ** in 
these and some of the preceding acts. See Eden on Bankruptcy^ 
194; Ex parte Marshally 1 Mont. Ayr. 139. 

Set-off, or “ mutual credit,” must be specially pleaded. 

In Makeham v. CroWy 13 C. B.y N. 6'., 847, to an action by 
the assignees of a bankrupt for the price of machinery supplied by the 
bankrupt, the court allowed the defendant to plead an equitable plea 
of set-off for unliquidated damages arising out of the same contract, 
giving the plaintiffs leave to reply and demur ; see 24 & 26 Viet* o. 
134, 8. 153 ; and ex parte Mendel^ 33 L. «/• {Bank.) 14. 

Action by vendee of assignees,^ By the 24 & 25 Viet. c. 134, 
8. 137, after twelve months from adjudication, or earlier with the 
approbation of the court, the assignees may sell by auction, or, with 
sanction of the court, by private contract, any of the book debts, &c«, 
of the bankrupt, and assi^ them to the purchaser, and he, by virtue 
of the assignment, slmll in his own name have the same power and 
privileges as to proof and other matters as the assignees. As to what 
are book debts under this section, see Shipley v. Marshally 14 C. B.y 
N. 8. 566; 32 L. J. {C. P.) 258 ; McEvoy v. Benty 11 W. P. 314 
(Ex.) ; Ex parte PobertSy 33 L. J. (Bank.) 8 ; and see s. 188 
(repealed) of 12 & 13*Vict. c. 106.* 

Actions by trustees under a composition deed.] See Topping v. 
Veyselly post. p. 739. 
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Actions against assignees are usually brought either by a bankrupt 
to try the validity of the proceedings against him, or by creditors and 
others who assert a title to property taken by the defendants. 

By JR. 5, II, JT., 1853, in all actions against assignees of a bank- 
rupt, the character in which the defendant is stated on the record to 
be sued shall not in any case be considered as in issue unless specially 
denied. In such actions as this, the character of the defendant, as 
assignee, is not commonly stated in the declaration. 

In actions against assignees, if the plaintiff intends to dispute the 
petitioning creditor’s debt, the trading, or act of bankruptcy, he 
must, ** before issue joined” give notice in writing to the defendant 
of his intention to dispute some and which of such matters, otherwise 
no proof shall be required at the trial of the facts above mentioned ; 
12 & 13 Viet. c. 106, 8. 234, ante^ p. 707. Service of this notice at 
the time of delivering the issue will not be suflScient ; Hichmojid v. 
Heapy^ 4 CatnjK 207. As to the form, sufficiency, and service of 
such notice, see the oases already cited, antvy p. 708. 

We have seen that the bankrupt may be estopped by his own acts 
or admissions from disputing his bankruptcy ; See Watson v. Wace^ 
5 B, ^ C, 153 ; Munk y, Clark^ 2 JV. (7, 299, cited ante^ p. 709. 

The provisions already mentioned, which make the sealed pro- 
ceedings evidence, and which dispense with strict proof of the title 
of the assignees as against the bankrupt (see ante, pp. 706-7), 
apply to oases where assignees are defendants, though not named as 
such ; Fawcett v. Fearncy 6 Q, B, 25, Where the assignees 

arc strangers to the record, as where the defendants set up their title 
in ejectment, that title must bo regularly and strictly proved ; Doe 
V. ListoHy 4 Taunt, 741; see, atxtCy p. 708. 

In trover by the owner of goods against the assignees of a bankrupt, 
the defence was, that the goods at the time of the bankruptcy were 
in the order and disposition of the bankrupt with the consent of the 
plaintiff, the true owner, and that the title to the goods vested in the 
assignees by virtue of an order of the Court of Bankruptcy : It was 
hold, that such defence was admissible under the plea of not possessed; 
Isaac V. Belcher y 5 M, fV, 1 39 ; although the action was brought 
before the order was applied for ; lleslou v. Baker y 8 Fx, 411. 

Official assignees are not personally liable in case of the insuffi- 
oiency of the debt, trading, or act of bankruptcy; 12 & 13 Viet. c. 

106, s. 41. 

Limitation of actionSy It would seem that the 159th sect, of 

12 & 13 Viot. 0. lOG, as to the limitation of actions, &o., against persons 
for anything done in pursuance of the act, does not apply to actions 
against assignees ; Fdffe v. Parker y B B, C, 697 ; Worth v- Buddy 
2 J9, ^ Ad^ 172; Knight v. Turquandy 2 M, ^ W, 101. 


ACTIONS BY OR AGAINST BANKRUPTS. 


The ease of actions by bankrupts against assignees to try the 
validity of the fiat, is noticed under the last head. 
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Evidence on plea of hankruptcy of the plaintiff."] This defence 
must in general be pleaded specially. By sect. 141 of the 12 & 13 
Viet. c. 106, ante^ pp. 709-10, neither the bankrupt nor any one 
claiming \mder him has power to recover the debts or other pro- 
perty vested in the assignees. As to what rights of action pass to the 
assignees, see ante^ pp. 710-11. As before noticed, ante^ p. 723, it is 
only debts, in which the bankrupt is beneficially interested, that pass 
to his assignees ; therefore, when he has assigned before his bank- 
ruptcy, a debt due to him, an action for the recovery of it must be 
brought in his name, and not in the name of his assignees. The proof 
of the proceedings in bankruptcy is facilitated by sect. 236 of the above 
act, and by sect. 203 of 24 & 25 Viet. e. 134, ante, n. 705; and the 
Gazette is conclusive evidence of bankruptcy, after the lapse of the time 
allowed for disputing it ; see sect. 233, ante^ p. 706. The certihoate 
(now order of discharge) being obtained upon the bankrupt’s applica- 
tion, was primd facie evidence as against him, of everything essential 
to a valid bankruptcy ; Fyson v. Chambers^ 0 M. ^ fV, 460. 

As to proof of the certificate oi; order, see ante, p. 705. 

Evidence on f>f bankruptcy of the defendant.] By 24 & 25 
Viet. c. 134, 8. 161, the order of discharge shall, upon taking efieot, 
discharge the bankrupt from all debts, claims, or demands, provcahle 
under his bankruptcy^ (save as therein provided) ; and if thereafter 
he shall be arrested, or any action shall be brought against him for 
any such debt, claim, or .demand, he shall be discharged upon en- 
tering an appearance, and may plead in general that the cause of 
action accrued before he became bankrupt, and may give this act 
and the special matter in evidence ; and the order of discharge 
shall be sufficient evidence of the bankruptcy, and the prooeedings 
precedent to the order of discharge. 

As to proof of the order, see atUe^ p. 705. 

As to what debts and demands are proveable, see 12 & 13 Viet. c. 
106, 8s. 149-165, 172-181, and 24 & 25 Viet. c. 134, ss. 149-154. 
See the cases collected Selw. N, 1\ 12th edit. pp. 324 e — 324 o. To 
which Betteley y , Stainsby^ 12 C. B,y N, 6". 477 ; 31 X, J, (C. P,) 

337 ; and General Eiscouut Co. v. Stokes^ 34 L. J. (C. P.) 25. 

The defence of the defendant’s bankruptcy cannot be given in 
evidence under the general issue, but must be pleaded; Gowland 
V. TVarren^ 1 Camp. 363. Under the general form of plea a certi- 
ficate, allowed after the commencement of the suit but before plea 
pleaded, may be given in evidence ; Harris v. James^ 9 Easty 82 ; 
but if allowed after plea pleaded, it should be pleaded puis dar-^ 
rein ; Lanymead v. Beardy cited 9 Easty 85. Where a commission 
issued against a person by a wrong name, and be obtained a certi- 
ficate under it, and an action was afterwards brought against him in 
bis right name, on a plea of bankruptcy he was admitted to show 
that he was the person against whom the commission issued, and 
that he had gone by the name by which be was described in the 
commission ; Stevens v. Elizee, 3 Camp. 256, 

When proceedings were by commission, a certificate under a joint 
commission was sufficient in an action for a separate debt, and vice 
versa; Horsey* s casCy 3 P. Wtns. 23; Exports Yalcy Id. 24 (»). 

By the 24 & 25 Viet. c. 134, s. 163, the order of discharge shall 
not release or discharge any person who was a partner with the 
bankrupt at the time of bankruptcy, or was then jointly bound or 
had made any joint contract with him* 
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:Contr€U!t after bankruptcy By 24 & 25 Viet. o. 134, s. 164, after 
the order of discharge takes effect, the bankrupt shall not be liable 
to pay or satisfy any debt, claim, or demand proveable under the 
banKruptoy, or any part thereof, upon any contract, promise, or agree- 
ment, verbal or written, made after adjudication ; and if sued on any 
such contract, &o., he may plead generally that the cause of action 
accrued pending proceedings in bankru|>tcy, and give this act and the 
special matter in evidence. 

Under sect. 204 (repealed) of 12 & 13 Viet. c. 106, similar in its 
terms to the above 164th section, it was held that although the 
agreement could not bo enforced by the creditor against the bankrupt, 
a bill of exchange given for the purpose was not void, but might be 
enforced by a bond fide holder ; Goldamid v. Hampton^ infra. 

The previous acts, 6 & 6 Viet. c. 122, s. 43, and 6 Geo. 4, o. 16, s. 
131, only required that such contract, &o., should be in writing, 
signed by the bankrupt, or his agent authorised in writing. 

By 24 & 25 Viet. o. 134, s. 166, any contract, covenant, or security 
made or given by a bankrupt or othpr person with, to, or in trust for, 
any creditor to induce him to forbear opposing the order of discharge, 
&o. is void, and the party sued on such contract or security may plead 
in general that the cause of action accrued pending proceedings in 
bankruptcy, and give the act and special matter in evidence ; but if 
the security be negotiable, it shall not be void against a bond fide 
holder for value, without notice. 

Sect. 202 of the 12 & 13 Viet. c. 106 (n^w repealed), was in simi- 
lar terras, but without the additional clause as to bond fide holders. 

The 166th sect, is not retrospective, and a bill (within the repealed 
sect. 202) given before the act passed (6th August, 1861) is therefore 
void in the hands of a bond fide holder, though it was indorsed and 
became due after the act passed; Beed v. Wiggine^ 13 <7. 

N. S. 220; 32 i. J. (C. P.) 131, 

A bill accepted by the bankrupt in blank before, but not dated, 
drawn, or hlled up, till after the certificate, was held not within the 
202nd sect, ; Goidsmid v. Hamptotiy 5 C. P., N, P,, 94; 27 i. J. 
(C. P.) 286. See ante^ p. 208, where these two statutes should have 
been noticed. 

Plea of composition deal.'] The Act of 1861, 24 & 25 Viet. c. 134, 
enables a debtor to enter into a deed, binding on non-assenting 
creditors, and affording him a defence to an action, or protection as 
in bankruptcy, without actually becoming bankrupt. 

Sect. 192. JEvery deed or instrument made or entered into between 
a debtor and his creditors, or any of them, or a trustee, ou their be- 
half, relating to the debts or liabilities of the debtor, and his release 
therefrom, or the distribution, inspection, management, and winding 
up of bis estate, or any of such matters, shall be as valid and effect 
tual and binding on ail the creditors of such debtor as if they were 
parties to and had duly executed the same^ provided the following 
conditions be observed: — 1. A majority in number, representing 
three-fourths in value of the creditors of such debtor, whose debts 
shall respectively amount to 10/. and upwards, shall, before or after 
the execution thereof by the debtor, in writing assent to or approve 
of such deed or instrument. 2. If a trustee or trustees be appointed 
by such deed or instrument, such trustee or trustees shall execute the 
same. 3. The execution of such deed or instrument by the debtor 
shall be attested by an attorney or solicitor. 4. Within 28 days from 
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the day of the execution of such deed or instrument by the debtory 
the same shall be produced and l^ft (haying been first duly stamped) 
at the office of the chief registrar » fgr the purpose of being registered* 
5. Together with such deed or instrument there shall be delivered to 
the cmef registrar an affidavit by the debtor or some person able to 
depose thereto, or a certificate by the trustee or trustees, that a 
majority in number, representing three-fourths in value, of the 
creditors of the debtor whose debts amount to 10/. or upwards, have 
in writing assented to or approved of such deed or instrument, and 
also stating the amount in value of the property and credits of the 
debtor comprised in such deed. 6. Such deed or instrument shall 
before registration bear such ordinary and ad valorem stamp duties 
as are hereinafter provided (s. 195, infrd)^ 7. Immediately on the 
execution thereof by the debtor, possession of all the property com- 
prised therein, of which the debtor can give or order possession, shall 
be given to the trustees. 

Sect. 193. * The date, names, and descriptions of the peCrties to 
every such deed or instrument, not including the creditors, together 
with a short statement of the nature and effect thereof, shall bo 
entered by the chief registrar in a book to bo kept exclusively 
for the purposes of such registration. Such entry shall be made 
within 48 hours after the deed shall have been left with tho 
registrar, and a copy of such entry shall be published in the London 
Gazette within four days after the making of it. 

Sect. 194. Every deed, instrument, or agreement whatsoever, by 
which a debtor, not being* a bankrupt, conveys or covenants or agrees 
to convey his estate and effects, or the principal part thereof, for the 
benefit of his creditors, or makes any arrangement or agreement with 
his creditors, or any person on their behalf, for tho distribution, in- 
spection, conduct, management, or winding-up of his affairs or 
estate, or tho release or discharge of such debtor from his debts or 
liabilities, shall within 28 days from and after tho execution thereof 
by such debtor, or within such further time as tho court in London 
shall allow, ho registered in the Court of Bankruptcy ; and in default 
thereof shall not be received in evidence. 

Sect. 195. No deed or instrument whatever. required to bo regis- 
tered as aforesaid shall be registered unless iu addition to the ordinary 
stamp-duty it also be impressed with, or have affixed to it, a stamp 
denoting a duty computed at the rate of 5«. upon every 100/. or frao- 
tion of 100^. of the sworn or certified value of the estate or effects 
comprised iu, or to be collected or distributed ^under, such deed or 
instrument : Provided, that the maximum or ad valorem duty pa^^- 
able in respect of any such deed or instrument shall be 200/. 

Sect. 190, Every such deed, on being so registered os aforesaid, 
shall have a memorandum thereof written on the face of such deed, 
stating the day and the hour of the day at which the same was 
hrougnt into the office of tho chief registrar for registration. 

Sect. 197. From and after the registration of every such deed or 
instrument, in manner aforesaid, the debtor, and creditors, and 
trustees, parties to suoh deed, or who have assented thereto, or are 
bound thereby, shall in all matters relating to the estate and effects 
of such debtor be subject to the jurisdiction of the Court of Bank- 
ruptcy, and shall respectively have tho benefit of, and be liable to 
all the provisions of this act, in the same or like manner as if the 
debtor had been adjudged a bankrupt, and the creditors had proved 
and the trustees had been appointed creditors’ assignees under suoh 
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bankraptoy ; and the existing or future trustees of any such deed or 
instrumenti and the creditors under the same, shall as between 
themselves and the debtor, and against third persons, have the same 
powers, rights, and remedies with respect to the debtor and bis 
estate and effects, and the collection and recovery of the same, as 
are possessed or may be used or exercised by assignees or creditors 
with respect to the bankrupt, or his aefts, estate, and effects in bank- 
ruptcy ; and except where the deed shall expressly provide other- 
wise, the court shall determine all questions arising under the deed, 
according to the law and practice in bankruptcy, so far as they may 
be applicable, and shall have power to make and enforce all such 
orders as it would be authorized to do if the debtor had been 
adjudged bankrupt, and his estate were administered in bankruptcy. 

Sect. 198. After notice of the filing and registration of such deed 
has been given as aforesaid, no execution, sequestration, or other 
process against the debtor’s property in respect of anv debt, and no 
process against his person in respect of any debt, other than such 
process by writ or warrant as may be had against a debtor about to 
depart out of England, shall be available to any creditor or claim- 
ant, without leave of the court ; and a certificate of the filing and 
registration of such deed under the hand of the chief registrar and 
the seal of the court shall be available to the debtor for all purposes 
as a protection in bankruptcy. 

Sect. 199. In case a petition be presented for adjudication in bank- 
ruptcy against a debtor after his execution of such deed or instru- 
ment as is hereinbefore described, and pending the time allowed 
for the registration of it, all proceedings under such petition may be 
stayed if the court shall think fit; and in case such deed, &c., shall 
be duly 'registered, the petition shall be dismissed. 

Sect. 200. If a debtor cannot obtain the assent of a majority in 
number representing three-fourths in value of his creditors, by rea- 
son of his being unable to ascertain by whom bills of exchange, 
promissory notes, or other negotiable securities, accepted, drawn, 
made, or indorsed by him, are holden, or by reason of the absence 
of creditors in a foremn country, or other similar circumstances, it 
shall be sufficient if ne obtain the consent of a majority representing 
three-fourths in value of all his other creditors ; provided that notice 
shall have been inserted in one or more newspapers published in the 
county or place in which he shall have carried on business imme- 
diately prior to the date of the deed or instrument, requiring his 
creditors to signify their assent to or dissent from the same by notice 
in writing, addressed to the trustee thereof, within 14 days from the 
insertion of such notice, and that the affidavit, or oertincate of the 
trustee, shall state the circumstances of the case, and the same shall 
be allowed by the court ; and provided the deed or instrument be in 
the form in Sch. D, which shall vest all the estate and effects of the 
debtor in the trustees of such deed, and provided all such other con- 
ditions as are hereinbefore required, shall be duly complied with. 

The form, Sch. D., is a simple conveyance of all the debtor’s effects 
to trustees, to be administered for the benefit of the creditors as if he 
had been adjudged a bankrupt at the date of the deed. 

The following are the chief decisions upon the above sections. 

Effect of non^registration.'] A deed which pui^rts to be a deed 
of arrangement between a debtor and all his creditors, whether it be 
framed under sect. 192 or not, is within sect. 194, and cannot be 
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given in evidenee against a creditor who has executed it if unregis- 
tered; Hodgson v. Wightrnan^ 32 i. J. {Ex.) 147 ; 1 II. 4* C, 810. 
In Ex parte Wemleyj 32 i. J. {Bank.) 23 ; 1 Ee G. J. 273, the 
Lord Chancellor held that an unregistered deed might be given in 
evidence as an act of bankruptcy ; but in Ex parte Potter^ 13 JF. JK. 
189, the Lord Chancellor is reported to have overruled his previous 
decision. 

Begistraiion^ when good.’] The power given to the Bankruptcy 
Court in London under sect. 194, to enlarge th*6 time for registration 
beyond the 28 days after execution, may be exercised after the 28 
days have elapsed, and after a prior application for extension of time 
has been refused ; and a deed registered within the time so enlarged 
is admissible in evidence ; Wishart v. Fotvler^ 33 L. J. {Q. B.) 125 ; 
^ B. ^ S. 674. In that case the deed was intended, no doubt, to 
operate under sect. 192 ; but for the purposes of the action (an inter- 
pleader) it would have been equally effective without the aid of that 
section. In the more recent case of In re Skinner ^ 34 L. J. (Bank.) 
9, the Lord Chancellor thought the Court had no power to extend the 
time for registration under clause 4 of the 192nd section ; but 
allowed the registration after the 28 days under sect. 194, without 
prejudice to the conditions of the 192nd section. 

Effect of registration.] The certificate of registration, though 
necessary, is no evidence that the conditions of the 192acl sect, have 
been complied with ; Ex parte Bawlings^ and other cases, post^ 
p. 734 ; and is of no effect unless the deed be a valid one. See infra^ 
and/>o«^, p. 738. 

Assenting creditor Sy how ascertained and counted.] In ascer- 
taining whether the requisite majority of creditors in number 
and value have assented to the deed, secured as well as un- 
secured creditors and their debts are to be taken into account ; 
Ex parte Godden^ 32 i. J. {Bank.) 37 ; 1 Ee G. J. S. 260 {L. 
JJ.) ; Turquand v. Moss, 33 L. J. {C. P.) 355 ; 17 C. B., N. 8., 
15; where sec the dicta to the contrarv discussed. The Lord Chan- 
cellor, in Ex parte Smith, 10 L. T., N. S. 803, has expressed 
an opinion contrd as to the debts: but the Court of Exchequer, 
in Whittaker v. Lowe, East. T. 1865, 12 X. T., N. S. 500, fol- 
lowed Turquand v. Miss. All the creditors and debts in the 
schedule must be taken into consideration, whether such debts be 
disputed or not ; Ex parte Middleton, 33 X. J. {Bank.) 36 (X. C.). 

A conditional assent of a creditor is not sufficient; Ex parte 
Rawlings, 32 X. J. {Bank.) 27. 

Queere, whether, where there are joint and separate creditors of 
the two debtors, who execute the deed of composition with both 
classes of creditors, there must be a majority in number of the re- 
quisite value of each class ; Walker v. Nevill, 34 X. J. {Ex.) 73. 
The affidavit required by the 5th clause of sect. 192 need not dis- 
tinguish the joint from the separate debts of the debtors ; S. C. 

Validity o^ deeds.] A deed, although registered, will not be avail- 
able as against non-assenting creditors, unless it be such a deed as 
the act contemplates ; and it must be a deed substantially for the 
equal benefit of idl creditors, and conta i ning no unreasonable cove- 
nants on the part of the creditors to be bound by it. 
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A trustee is not necessary to the validity of a deed under sect. 192 ; 
Dewhirst v. Jones^ Z H. <y C. 60 ; 33 Z. J, {Ex.) 294. Nor need 
it contain a schedule of creditors ; Stone y. Jellicoey 34 L. Z* {Ex.) 1 1 ; 

Z a. ^ C. 263. 

A cessio honorum is not necessary to the validity of the deed, under 
s^t. 192 ; Ex parte Morgan^ 32 Z. J. {Bank.) 15 ; Ex parte Raw^ 
lingSj id. 27 ; Ex parte Cockhurn^ 33 .Z. J. {Bank.) VI ; Clapham 

Y. Atkinson, 33 L. J. {Q. B.) 81 ; S. C. (in Ex. Ch. 34 L. J. {Q. B.) 
49 ; 4 Z. 722, 730. 

A deed is invalid unless it inures for the benefit of all creditors ; 
Walter v, Adcock, 31 L. J. {Ex.) 380 \ 1 H. AT. 541 ; Ex parte 
Morgan, 32 Z. J. {Bank.) 15; Ex parte Rawlings, id. 27 ; Ex parte 
Oodden, id. 37 ; 1 Be O. J. ^ S. 260. If the deed be made with 
the creditors executing of the second part, and the payment is to be 
to the said creditors of the second part, it is bad ; Ilderton v. 
Castrique, 32 Z. J. {C. P.) 206; 14 C. B., AT. S. 99; Ilderton 
V. Jewell, 33 L. J. {C. P.) 148; 16 C. B., N. S. 142 {Ex. Ch.). So 
if it contain a trust for such creditors only as shall execute it 
within a certain time ; Ex parte Morgan, 32 Z. J {Bank,) 15 ; or 
exclude such creditors as shall not execute within a given time ; 
Bewhurst v. Kershaw, 32 Z. J. {Ex.) 146 ; 1 II. C. 726. So if 
the payment of the composition is to bo on executing or signing the 
deea ; Martin v. Grlhhle, 34 L. J. {Ex.) 108 ; 3 II. C. 631 ; Bing» 
wall V. Edwards^ 33 L, J. [Q. B.) 161 ; 4 Z. tSf- S. 738 ; and see Spitzer 
V. Chaffers, 33 Z. J. {C. P,)l ; 14 C. B., N. S. 686, And if the 
deed be inter partes, as between the debtor of the first part and 
the creditors loho execute of the second port, and* there be a cove- 
nant with the baid parties of the second part to pay all and every of 
the creditors of the debtor a composition on their respective debts, 
as the non- executing creditors are no parties, they cannot avail 
themselves of the covenant, and so are in a worse |>osition than the 
executing creditors, and the deed is therefore void; Benham v. 
Broadhurst, 34 Z, J. {Ex.) 61 ; 3 H. C. 472 {Ex. Ch.). And the ’ 
objection is the same if the deed be between the debtor and the cre- 
ditors executing, assenting, or approving, though the covenant be 
with all the creditors who are or shall be bound by the deed ; 
The Chesteyjield, Colliery Co. y. Hawkins, 34 Z. J. {Ex.) 121 ; 

3 H. C. 677 ; Oiirrin v. Kopera L. J*. 128 ; 3 H. C. 694. In 
Ex parte Cockhurn lie Laxton, 33 Z. J. {Bank.) 17, (cited in the 
previous oases), the deed was between the^ debtor of the first part, 
the creditors whose names and seals were thereunto subscribed and set 
in the schedule annexed of the second part, and all other (if any) the 
creditors of the debtor of the third part, and the covenant was with 
the parties of the second and third parts to pay all the creditors a 
certaitii dividend ; there was a schedule of all the creditors (some of 
whom had assented and some not) appended to the deed, but no 
reference to it in the deed, excent with regard to those creditors who 
had executed; the L. C. held the deed invalid on the ground 
{inter alia) that the creditors who had not executed the deed 
could not sue on the covenant, as they were not parties to the 
deed of the third part, because there was no statement in the deed 
itself, nor any reference in it to the sohedole, of the creditors who had 
not executed. See, however, Dewhirst v- Jones, 3 ZT. ^ C. 60 ; 33 

Z, J. {Ex.) 294, 

But although the deed purport to be made between the debtor of 
the first port, and the creditors executing of the second part, and 
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contain covenants with them, yet if it apj^ears that no creditor has 
actually executed, the objection of inequality taken in ex parte Cock^- 
hum and the other cases supra, is obviated ; and after verdict, in 
the absence of all allegations to the contrary, the court will assume 
that no creditor did execute ; Scott v. Berry, 34 i. J, {Bx,) 193, 
In that case the court doubted whether, if there had been a covenant 
directly witlf the executing creditors, and with them or a trustee on 
behalf of the other creditors, it would be such an inequality as would 
vitiate the deed. 

If the deed, though made between the debtor and the under- 
signed creditors, contain no covenant to pay, but simply amount 
to an agreement on the part of the creditors to accept a composition 
in discharge of their debts, and to execute a release on payment of 
the composition, the deed is good, and not unequal, as in default 
the remedy is the same to aU, viz., the recovery of their whole 
debt; Clapham v. Atkinson, 4 B. S. 730; 34 X. J. (Q. X.) 
49 (Kr. CA.). The fact that there was no obligation under the 
deed on the debtor to pay the comx>osition, is not a valid objection ; 
S. ; and the same point was ruled in Garrod v. Simpson, 34 i. X 
(JKr.) 70 ; 3 XT. 4* C'. 395 ; and Scott v. Berry, supra ; but see 
Qurrin v. Kopera, 34 L. J. {Ex,) 128 ; 3 7/. C, G94. 

If by the deed the composition is to be paid down to those who 
execute the deed previously to the registration, and there be only a 
covenant to pay the other creditors, the deed is unequal; Ex parte 
Cochhurn, 33 L, J, {Bank,) 17. 

A covenant tbaj; every creditor would indemnify the debtor against 
any bills and promissory notes on which the debtor had incurred 
any liability, is unreasonable; Woods v. Foote, 32 L, J, {Ex,) 199; 
1 77. 4* ^41 {Ex, Ch,), So, a clause, “that all creditors to whom 

bills or other negotiable instruments might have been given by the 
debtor for debts due to such creditors, should indemnify the debtor 
and his estate again^ all claims or demands by other persons than 
themselves in respect of such bills or instruments, and all losses, 
damages, and costs by reason or in respect thereof ; and should if 
any such bills had been indorsed or transferred to any other persons 
take the same up and retire the same before or when they should 
become due, and so as to prevent any claim or demand in respect 
thereof being made upon the debtor or his estate,” is unreasonable ; 
Balden v. Fell, 33 L. J., {Q. B.) 200 ; b B. i^ S. 213; Inglebach 
V. Nichols, 14 C, B,, N, S, 85, accord. 

In Ex parte Spyer, 32 L. J, {Bank,) 62; 1 De 6^., 7*. 4r S, 
318, a clause that the trustee might pay creditors under 10/. in 
full, was rejected as inconsistent with the intention apparent, that 
the estate should be distributed as in bankruptcy ; but, notoith- 
standing that case, in Leigh v. Pendlehury, 33 X. J, (C, F,} 172, 
15 C, B,, N, S, 815, such a clause was held fatal to the deed* 

A clause that each creditor should verify his debt in such manner 
as the trustee shall think ht, or lose the benefit of the dhod, was 
held unreasonable ; Leigh y, Fendlehury, supra ; and the effect is the 
same without the latter clause ; Coles v. Turner, 34 X. J, {C, F,) 
198. See Strick v. De Mattes, post, p. 737. 

By a composition deed between a debtor of the first part, his surety 
of the second part, and the several persons, creditors, whose names 
and seals were set and affixed to the schedule, and all other the 
creditors of the debtor, of the third part, — reciting that the creditors, 
parties to the deed of the third part, approved of the debtor’s pro- 
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posal to pay bis creditors a composition of 7s. 6J. in the pound, by 
two instalments, secured by the surety, and that bills of exchange 
drawn by the surety upon and accepted by the debtor had been de- 
livered. to the creditors, — it was witnessed that the creditors, parties 
thereto of the third part, covenanted with the debtor that unless and 
until default should be made in meeting the said billi^the said cre- 
ditors would not sue or molest the debtor ; and farther, thafif any 
of them should break or contravene the eaid covenant, then the 
debtor and his estate and effects should be , thenceforth absolutely 
released and discharged from all and singular the debts, claims, and 
demands of the creditor, and the deed should operate as a defeasance 
pleadable in bar, or might be otherwise set up as a defence to any 
action theretofore or thereafter brought by such creditor. It was 
held, the last covenant vitiated the deed; Belly* Kim/^ 33 L,J. (JBx*) 
47 ; 2 JI. ^ a. b4 ; Leigh v. Pendlebury, 33 L. J. \Q. B,) 172 ; 16 
a B., JSr. S. 815 ; Lyne v. Wyatt, 18 C\ B*, N. S. 593; 34 L. J. 
{C* P.) 179. So, if the deed extend to relieve a joint debtor with 
the debtor executing the deed, it is unreasonable ; Andrew v. 
Macklin, 34 L. J. {Q. B.) 89. Or if it amount to an absolute re- 
lease, so as to discharge sureties ; Keyes v, Elkins, post, p. 738. And 
see Gurrin v. Kopera, ante, p. 735. 

A deed of arrangement made between a debtor of the first part, 
E. II. (one of his creditors) of the second part, L. J. (a trustee) of 
the third part, E. H. and the other creditors who sealed or assented 
to the deed of the fourth part, and the non -assenting creditors of 
the fifth part, contained covenants by the debtor and E. H. with 
L. J. to pay him, on registration of the deed, 7s* 6d, in tho pound 
on all tho debts, and before the expiration of twelve months from 
the date of the deed 2s. 6r/. in the pound on all the debts but that 
of E. H. ; a covenant by the debtor with E. H. to pay him, on tho 
registration, and on or before the expiration of the twelve months, 
the dividends in respect of his debt; an undertaking by L. J. to 
stand possessed of the money so paid to him in trust after the regis- 
tration of the deed and demand in writing by E. H. and the other 
creditors to pay the first dividend, and after the expiration of the 
said twelve months, and such a demand to pay the several creditors 
the second dividend ; and E. H. and the parties of the fourth part 
released their debts (saving rights against sureties). It was held 
there was no such inequality in favour of E. H. as to avoid the 
deed ; and that, by force of the statute the release was by the non- 
exeouting as well as by the executing creditors; Wells v. Hacon, 
33 Z. J* (Q* B*) 204 ; 5 P. ^ iS'. 196 ; Ilernulewictz v. Jay, 34 Z. J* 
(g. P.) 201. 

A » deed of inspectorship with the following clauses was held 
reasonable : — (1) That the proceeds of the debtor’s estate be first applied 
to the payment of all costs, &o., incurred, or to be incurred, in or re- 
lating to his suspension of payment, &c., the costs of the deed, and of 
carrying the same into effect. (2) That everv creditor, before being 
entitled to a dividend, shall, if required by the inspeotors, deliver a 
statement in writing of his claim, with all the particulars usual in a 
proof in bankruptcy. (3^ That when any dividends shall be made 
before all the creditors have executed or assented to'the deed, a 
sufBoient sum shall be set apart for paying tho dividends of such 
creditors, and also the dividends of creditors whose dbbts have not 
been ascertained ; and that, if no such sum be set apart, then such 
creditors shall receive dividends out of the first monies applicable 
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thereto, not disturbing former^ dividends. (4) That the deed shall 
be binding on creditors *exeouting, assenting to, or approyine of it, 
though it cannot operate as a de^ of insneotorship under the sta- 
tute. (5) That the estate and effects of tne debtor shall be admi- 
nisterea on the principles of the Bankruptcy Laws, and the rights of 
the creditors dealt witn and regulated on the same principles ; and 
that anytliing in the deed to the contrary may be treated as ex- 
punged ; Striek v. De Mattos^ 33 Z. J. {Ex.) 276 ; 3 ZT, ^ C. 22. 

A deed containing a release, reserving remedies against sureties, or 
a covenant not to sue, is not unreasonable ; Keyes v. Elkins, 34 Z. J. 
(Q. Z.) 25 ; 5 Z. S. 240 ; semble, it would be unreasonable if it 
had no saving clause; S. C\ And it is to be observed, that, in 
JVelis V. llacon, supra, in which a deed containing a release was held 
a good defence in bar, there was also a saving clause ; and in Whiter- 
head V. Porter, post, p. 738, the deed was not set out, but only 
pleaded generally as a release. And see Andrew v. Macklin, antSy 
p. 736, and Gurrin v. Kopera, ante, p. 735. 

A deed of composition and inspection entered into by two debtors 
and their creditors, and purporting to be made under sect. 192, 
showed that there were joint and separate creditors and joint and 
separate estates of the compounding debtors, and that both classes 
of creditors were to receive a uniform composition of 18^. in the 
pound ; and it was held, that, although the deed placed the joint 
and separate creditors on the same footing, it was a valid deed under 
sects. 192 and 197s Walker v. Nevill, 34 Z. Z {Ex.) 73 ; 3 II. C. 
403. Quare, whether the deed would have been valid if it had been 
a deed of assignment, and for a distribution of the debtor^s estate ; 
Z. C. ‘ • 

A composition- deed contained a clause, (5,) That no creditor who 
should have executed or otherwise acceded thereto, should nego- 
tiate any bills of exchange, or other negotiable instruments on 
which the debtor was liable, without having first indorsed thereon 
a memorandum of the execution of or other accession to the deed 
by such creditor, (8,) That each of the creditors who should have 
executed or otherwise acceded to or he hound hy the deed, should 
not, nor should their respective heirs, executors, or administrators, 
or partners, or assigns, except to enforce rights and remedies against 
other persons than the debtor, at any time' commence or prosecute 
any action or suit, or other proceedings, or obtain any adjudication 
of bankruptcy against the debtor ; and this deed may bo pleaded 
tf> any action contrary to it, as if it were an actual release. (11,) 
That if there was anything in the deed not authorised by the 
Bankruptcy Act, 1861, it shall be obligatory on those only^who 
shall have acceded to or executed it, (13,) The trustees shall, 
upon the request and at the cost of the creditors, take proceedings 
to enforce the covenants, upon being indemnified dgainst costs ; 
held (in the Lx. Ch., reversing judgment of Lx.), that these clauses 
were none of them unreasonable, so as to vitiate the deed ; as the 
5th clause only bound those creditors who executed or assented to 
the deed, and not the other creditors ; and that the position that a ' 
deed was uitequal if it did not place all the creditors on an equal 
footing, did not extend to a clause by which the assenting creditors 
voluntarily pht themselves in a worse position than the others. 
That the 8th clause amounted to a simple covenant not to sue (re- 
serving rights against third parties), and was therefore good, and 
distinguishable from the clause rightly hold bad, in Dell v. King, ante. 
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p. 736, 'which was a coyenant not to sue, with a proviso that creditors 
infringing the covenant should forfeit all benefit under the deed; 
Hidson v* Barclay^ 3 IL «§• C. 361 • 


Deed of comjyosition^ how availabldj^ A deed of composition, &o., 
if it contain a clause that it may be pleaded in bar, or a release by 
the creditors, may be pleaded in bar to an action by a non-assenting 
creditor ; i^trirk v. l)e Mattosj 33 X. J. {Bx.) 276 ; 3 XT. ( 7 . 22 ; 
Whitehead v. Porter, 5 B. c^- S. 193 ; Wells v. llacon, ante, p. 736; 
Keyes v. Elkins, 34 X. J. (Q. X.) 25; 5 X. tSf* S. 240; Hidson v. 
Barclay, svpra. A deed containing a covenant not to sue for a limited 
time, with a clause that during the time it may be pleaded in bar, may 
be so pleaded ; Walker v. Nevill, 34 X. J. {Ex.) 73 ; 3 7/. C. 403 ; but 
not without such a clause ; Pay v. Jones, 34 X. J. {C. P.) 306, A deed 
containing an agreement on the part of the creditors to accept 
a composition, and on payment of it to execute a release, together 
with a tender to the plaintiff, and payment into court of the amount 
of composition, was pleaded as an equitable defence, and upheld, in 
ClajdiafnY. Atkinson, ^ X, S. 730; 34 X. X (Q. 7?.) 49 (Xar. 
Ch.). So, in Oarvod v. Simpson, 34 L.J, {Ex.) 70; 3 77. C\ 395, 
a deed by which the creditors agreed to accept a composition in dis- 
charge of their debts, together with a tender of the composition to 
the plaintiff, a non-assenting creditor, was held a good defence ; see 
also Scott V* Berry, 34 X. J. {Ex.) 193, 

When such a deed is pleaded in bar to an action, on a contract 
made with the plaintiff abroad, payment or tender of the composition 
is not excused by th«» plainlift* beings still abroad when it became 
payable ; Ecssard v. 3lm/fiier, 18 C. B., iV. S. 286 ; 34 X, J. 
(a P,) 126, 

If the deed contain no clause of release, though it convoy all the 
debtor’s estate for the benefit of all his creditors, it cannot alone be 
pleaded in bar under sect. 192 to an action by a non-assenting 
creditor ; Ipstonvs Pm'k Iron Ore Co. v, Pattinson, 33 X. J. {Ex.) 
103 ; 2 77. C. 828. Nor can a deed under sect. 200 in the form 
schedule (D) ; Eyre v. Archer, 33 X. J. {C. P.) 296 ; 16 C. X., N. S. 
638; Clarke v. Williams, 3 77. C. 508; 34 X. J. (Ex.) GO ; 
affirmed in Ex. Ch., id. 189. Nor can such a deed be pleaded in bar 
to an action by an assenting creditor; Joties v. Morris, 34 X. J. 
(Q. X.) 90. A debtor can only avail himself of the deed as a pro- 
tection against an execution under sect. 198 ; S. CC. Tinder, sect. 
198, the certificate of registration will not protect the debtor nor his 
property, unless the deed of composition be a valid one ; and a eer* 
tificate of an invalid deed may be treated as void, without taking 
proceedings to set it aside; Dewhurst v. Kershaw, 32 X. J. {Ex.) 
146; 1 H. 726; Ilderton \. Jen ell, 14 C. B., N. S. 665; 32 
L.J. (C. P.) 256; S. C. in Ex. Ch., 33 X. J. {C. P.) 148; 16 C. X., 
N. S. 142. But a certificate showing on the face of it the registra- 
tion of a valid deed, justifies the sheriff, as against a non-assenting 
creditor, in discharging the debtor, though the deed be in faot 
invalid ; per Crompton, Mellor, and Shoe, JJ. ; Cockbura, C. J., dis- 
senting ; Jjloyd V. Harrison, 34 X. J. (Q. X.) 97. 

If me deed be valid, and duly registered, execution issued by a 
non-assenting creditor after notice, will be set aside by the court 
out of which it issued ; Stone v. Jellicoe, 34 X. J. (Ex.) II ; 3 XT. ^ 
C. 263. And a debtor who has executed a valid deed before his 
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arrest on a ca. sa., Tvill be discharged on the deed being duly regia* 
tered; Baersalman v. LanglandSj 34 Z. J. (Ex.) 3; 433. 

Tho Court of Bankruptcy also has jurisdiction to discharge the 
debtor ; In re CastletoHy 31 Z. J. (Za«A;.) 71 ; Ex parte Ooddeuy 32 
Z. J. {Bank,) 37 ; 1 De G. J, 260 (semhle). A deed by which 
one of several partners assigned all his estate to trustees for the benefit 
of creditors, no reference being made to the partnership, or its assets, 
or labilities, protects the debtor from arrest by a creditor of the part- 
nexmip ; In re CastletoHy supra. 

The leave of the court, sect. 198, means tho leave of the Court of 
Bankruptcy; Welch v. Bucky 31 Z. J. (Q. B.) 263. 

In Whitmore v. Wakerleyy 34 Z. J. {Ex.) 83, 3 II. 8f C. 538, 
the Court of Exchequer appears to have refused to interfere with a 
levy under a Ji. fa. issued against the property of a debtor without 
leave of the court after the registration of a valid deed, on the ground 
that he had an opportunity of pleading the deed in bar, and did not ; 
but, in Hartley v. Marcy 34 Z. Z. ( C. P.) 187, 19 C. B.y N. S. 85, 
under similar circumstances, the Court of Common Pleas held that 
a creditor could not make his execution available by levy. 

Bights of trustees under a deed of assignment y If the deed be 

under sect. 200, in form Sch. D, though the requisite majority of 
creditors have not assented, it may be a valid deed, and passes the 
property to trustees ; Symonds v. OeorgCy 3 JI. ^ C. 68 ; 33 Z. Z. 
{Ex.) 231 ; a in Ex. Ch.y 34 Z. Z. (Ex.) 187. 

A creditor had tiled a petition for aajudication, and it was then 
agreed that the debtor should execute a deed of assignment of all his 
property for tho benefit of all his creditors, and the deed was accord- 
ingly executed; and it was held that, under these particular circum- 
stances, the trustees under the deed, by virtue of sect. 197, had the 
same rights as if there hud Been an adjudication of bankruptcy, and 
they were the assignees ; and, therefore, that their title related back 
to the execution of a fraudulent transfer of the debtor's goods ; 2bp- 
ping V. Key sell y 33 Z. Z. {C. P.) 225; 16 C\ B.y N. 8. 258. 


ACTIONS BY AND AGAINST CARRIERS. 
See antey pp. 358-377. 


ACTIONS BY AND AGAINST COMPANIES, &c. 

Under this head will bo found the decisions and statutable provi- 
sions so far as may be useful for the purposes of this work, relating 
to — 1, Corporations in general; 2, Companies re^stered under the 
Companies Act, 1862 ; 3, Companies registered under the J||int Stock 
Companies Act, 1844, 7 & 8 Vict. c. 110; 4, Companies incorporated 
by statute witlun the Companies Clauses Consolidation Act; 4, Bal- 
ing companies reratered under 7 Oeo. 4, c. 46, and other oompaiues 
entitled to sue and be sued in the name of their public officer, &o. 
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Companies so incorporated , or quasi inoorporatedt are usually called 
Public Companies; but whether the term “ public” may not extend 
to unincorporated companies, of which the shares are transferable 
generally to any one at will, is open to question ; see Macintyre y, 
Connelly 1 Sim* N. S. 225 ; Nicholls Mosewarnej 6 C. B.y N* 8* 
480. The company mentioned in the last case was a ** Cost Book 
Company,” of the kind called in Sibley v. Minton^ 27 L* J* (OA.) 63, 
a ‘^monster partnership,” the nature of which and the powerfl^nd 
liabilities of its members have been discussed in Dickinson y. Valpy, 
10 £* ^ C* 128 ; Tredtoen v. Bournoy 6 JUT. W, 461 ; Hawtayne v. 
Bourncy 7 M* ^ W* 695 ; Hawken y. BournCy ^ M* W, 703 ; 
Bieketts y. Bennett^ 4 C* B, 686 ; Watson y. Spratleyy 10 Bx* 222 ; 
Clarke v. Harty 27 L. J. {Ch.) 615; 6 J£. X. C. 633; Hybart y . 
Parker y 4 C. X,, N. S. 209 ; and in other oases cited in Collier on 
Minesy ch. 3, sects. 6 <& 6. Whether a mine is constituted on the Cost-- 
book principle, and what is the moaning of the term, is a question 
of fact on evidence, and will not be judicially noticed by the court ; 
Be Bodmin United Mines Cb., 23 Beav* 370 ; 26 i. J* {Ch,) 570. 

Actions by or against the members of projected or inchoate com- 
panies, or of unincorporated companies, being mere voluntary associa- 
tions not legally invested with any collective or corporate character, 
have been noticed, antcy pp. 313-315. 

For actions for goods sold and delivered to, and work and labour 
done for, incorporated companies, see those titles, antCy pp. 306, 326. 

For actions by subscribers or allottees to recover back deposits or 
money advanced on projects which have failed, or are impeached for 
fraud, see Action for Money had and receicedy antCy pp, 341-2, 346. 

Actions against allottees of shares for non-payment of deposits are 
not distinguishable from ordinary oases of contract, see Ivoolmer v. 
TobyylO Q, B, 691. 

Actions against railway companies as carriers, will be found under 
the head ot Actions against Carriersy antCy pp. 358, ct seqq. The 
evidence in actions against corporations for negligence or other torts 
will be found ^ios^, pp. 741-3, and under the proper heads, atitcy pp, 
460, et seqq. 


1. — Corporations in General, 

Common law corporations aggregate cannot sue or defend other- 
wise than by attorney ; Co* Litt* 66 b. ; who must be appointed 
under their common seal ; Arnold v. Mayor of Poolcy infra. But a 
corporation is bound by the act of their attorney, so far as the opposite 
l^ty is concerned, although there is no such appointment under seal ; 
Baciell V. Eastern Counties By, Co,y 2 Ex, 344. 

A corporation must sue and be sued in the corporate name. It 
need not be alleged in declaring against a corporation that it is 
incorporated, using the name it is known by is sufficient ; Woolf y. 
City Steam^Boat Cb., 7 C, B, 103. 

Contrqfts by corporations*’] That a corporate body may in some cases 
sue or be sued as on simple contract, see Arnold v. Mayor of Poole y 4 
M, G* 860; and Tobacco-Pipe Makers^ Co, v. Irodevy 16 Q, B, 765, 
and the case cited there ; see the cases cited antCy pp. 306, 326 ; but 
as a general rule, corporations can only contract under their common 
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seal. To this general rule there are exceptions which may be classed 
under one of two heads ; — First, when the acts done are such as the 
corporation, by its very constitution, is appointed to do, as in the 
case of trading corporations, whose duty, by their very appointment, 
being to draw bills of exchange, they may do it without affixing the 
common seal. — Secondly, when the acts are required for convenience, 
management, and comfort ; as when the acts are either trivial in 
their nature, and of frequent occurrence, so that the doing of them 
in the usual way, under seal, would be inconvenient or absurd; 
or are such that an overruling necessity requires them ,to be done at 
once ; in such cases also the corporation may nroceed by parol instead 
of affixing the seal according to the formal ana regular course; Diggle 
V. The London and BlacktvaU My. Co,^ 5 Ex. 450, per Alderson, fi. 

In some cases corporations are liable where a contract, which 
ought to have been under seal but is not, has been executed, and the 
benefit enjoyed by the corporation ; Sanders v. St. Neofs Union^ 8 
Q. B. 810; Lowe v. The London and N. W. My. Co.^ 18 Q. B.^ 
632, and cases cited antOy pp. 306, 326. 

Where a company incorporated by charter for the purpose of 
trading as shipowners and doing all such matters as might be inci- 
dental to such undertaking, made, a contract with A. to go out to 
Sydney and bring home a disabled ship ‘ belonging to the compan v : 
Held, that A. might maintain an action against the company for 
breach of the contract, though not under seal ; Henderson v. Austra- 
lian Steam Naviyatioti Co.y 5 E. cV B. 409; 24 L. J. {Q, B.) 322; 
and see Meuter v. Electric Telegraph Co.y 6 E, B. 341 ; 26 L. J. 
(Q, B.) 46. A company incorporated by charter for the like purposes 
as in the last case, contracted with the . defendant by parol, for the 
supply to the company of a quantity of ale. The ale was delivered 
and paid for by the company, but turned out to be unfit for use : 
Held, that the defendant was liable, although the contract was not 
under the seal of the company ; Anstralian Steam Navigation Co. v. 
Marzettiy 11 Ex. 228; 24 L. J. {Ex.) 273, The subiect of parol 
contracts by incorporated companies was much considerea in the cases 
of London Dock Co. v. Sinnotty 27 L. J. {Q. B.) 129 ; 8 E. ^ B. 
347 ; and Ernest v. Nichollsy 6 H. L. C, 401, 418. In the first it 
was held, that the plaintiffs (a dock company incorporated by statute) 
could not sue on the defendant’s refusal to execute a parol contract 
for scavenging the docks not accepted by the plaintiffs under seal. 
In the last case there are some observations of Lord Wensleydale on 
th^ distinction between companies incorporated by statute for trading, 
and common law incorporations by charter. 

If the seal of a corporation is attached to an instrument, it will bo 

{ ^resumed, as against them, to have been regularly attached, and it 
ies on them to give strict proof to the contrary, so as to exclude such 
presumption; Clarke y . Imperial Gas Cb,, 4 B. ^ Ad. 315. The 
irregularity, if a defence, may bo shown under non eat factum : Hill 
V. Manchester Water Works Cb., 5 B. 4’ Ad. 866 ; Moyal British 
Bank V. Turqttandy 6 E. ^ B, 256. 

Torts hy corporations,’] Trover is sustainable against a corporation 
as such ; see cases, antcy p. 597 ; so is an action for a falge return ; 
Argent v. Dean of St. PauVs^ cited, 16 Easty 7 ; or for a distress, 
Smith V. Birmingham and Staffordshire Gas Cb., 1 Ad. E. 626 ; 
and for a trespass, Maund v. Monmouth Canal Co.y ^ M. ^ O. 462 ; 
and for negligence, Cowley v. May&r of Sunderland^ 6 H. I" N. 665 ; 
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30 Z. J. (JSx.) 127. Bo an action will lie against a corporation for 
nej^ligently keeping a mischieTons animal, if knowledge of its mis- 
chievous propensities be brought home to some one in the company’s 
employ having authority in the matter: Stiles v. Cardiff Steam Cb., 
33 Z. Z {Q, 310. An action for libel lies against a Railway, or 

Electric Telegraph Company, for sending it by telegraph ; Whitfield 
V. South Eastern Ry. E. B, E, 115; 27 Z. J. (Q. B.) 229. 
A corporation may be liable for intentional acts of misfeasance by its 
servants, provided the acts are connected with the scope and object 
of its incorporation ; as, where the defendants were a company 
established for conveying passengers in omnibuses, for wilfully 
molesting the plaintiff’s carriages on the highway, by driving the 
defendants’ carriages so as to obstruct the plaintiff in the use of his ; 
Green v. London Omnibus Co,^ 29 Z. Z (C, P.) 13; 7 B., N. S. 

290. But it has been questioned whether an action will lie for a 
malicious prosecution against a corporation ; Stevens v. I'he Midland 
Counties Ity, Co,^ 10 Ex. 352. Trespass lies against a corporation 
aggregate for an assault or false imprisonment committed by their 
servant authorised by them to do the act, although such authority 
was not given by an instrument under seal ; Coffy. Great Northern 
By. Cb., infra : and see the above and following cases. An assault 
committed on behalf of, and for the benefit of a corporation is 
capable of being ratified by them, and, if ratified, renders them 
liable in trespass for the act ; Eastern Counties By. Co. v. Broom ^ 
6 Ex. 314 ; 20 Z, J.{Ex.) 190 ; {Ex. Ch.) ; as where the servant of a 
railway company took the plaintiff*, a passenger upon the company’s 
line, into custody, for an alleged breach of one of the company’s by- 
laws, and carried him before a magistrate ; but the only evidence 
of ratification being that the attorney of the company attended be- 
fore the magistrate to conduct the charge : Held, that this was not 
evidence that the company ratified the act of their servant ; S. C. ; 
see also Boe v. Birkenhead, ixc.By. Cb., 7 Ex. 3fi; 21 Z. J. {Ex.)9. 
In trover for quicks against a railway company, it appeared that 
plaintiff’ was owner of quicks which had been carried on defendants’ 
railway, and which F., the general superintendent of tlie company, 
had given him leave to plant on a piece of ground at one of their 
stations. Plaintiff’ demanded the quicks from F., who refused to allow 
him to remove them. Plaintiff’ then applied to the managing director, 
who also refused : Held, that it was the duty of a railway company 
to have on the spot some j>or8on with authority to act on their behalf 
in all cases, as the exigency of the traffic might reqiiire ; that there 
was sufficient evidence that F. had authority to bind the company in 
all matters within the course of their ordinary business ; and that, 
the quicks having been left with defendants in the course of their 
business as carriers, there was evidence of a conversion by them ; 
Giles V. Taff Vale By. Co., 2 E. B. 822 ; 23 Z. Z (Q. B.) 43 
{Ex. Ch.). Parke, B,, doubted whether F.’s refusal to deliver them 
up when so planted was an act within the scope of his authority as 
connected with the ordinary business of the company, so as to make 
defendants liable ; but, by "Maule, J., the plants being in the custody 
of defendants as carriers, plaintiff was entitled to have them upon 
demanding them from F., even if F. allowed them to be planted with- 
out the authority of defendants ; and also it was within the scope of 
F.’s authority to allow plaintiff to store them in defendants’ »ound, 
till wanted ; see also Glover v. London and N. W. By. Co.y 5 JEx. 66 ; 
19 Z. Z. (Ex.) 172. In Goff y. Great Northern By. Co.^ 30 L. J. 
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{Q. B.) 148, the same prinoiple was applied to the case of a railway 
company, the servants of which by 8 Viet, o. 20, ss. 103, 104, were 
aiithorised on behalf of the company to apprehend any person tra- 
vcllin*:; without having paid his fare with intent to avoid payment ; 
and it was held that it might be presumed that the company would 
have on the spot some one with authority to determine whether the 
servants of the company should apprehend a passenger accused of 
the ohenee ; and that the fact of all the subordinate servants referring 
to the simerintendent for directions was suiHcieut evidence that he 
was an officer with authority from the company to act in the matter ; 
and that the defendants were therefore liable for false imprisonment 
directed by him. 

As to frauds by corporations, see Glasgow National Exchange Co, 
V. JJrew^ 2 Macq, 103. 


Co?7ipa?iics registered under The Companies Act, 1802.” 


The 25 & 26 Viet. c. 89, called The Companies Act, 1862,” 
repeals (s. 205, and sch. 3) all former acts as to joint stock companies, 
— saving acts done and liabilities incurred under those acts, and the 
incorporation of companies registered under them, and Table 13. 
annexed to the Joint Stock Companies Act, 1856 (19 & 20 Viet, 
c. 47) so far as it applies to any company existing at the commence- 
ment of this act ; — see also ss. 194-5. 

Sect. 3. For the purposes of the act a compaiiy carrying on ^he 
business of insurance in common with any other business is to* be 
deemed an insurance company. 

Sect. 4. 2^0 partnership of more than ten persons shall be formed 
after the commencement of the act (2nd November, 1862) for the 
purpose of banking, unless registered under this act, or formed under 
an act of parliament or letters patent (but by sch. 3, it shall be 
lawful fur any number of persons not exceeding ten to carry on the 
business of bankers in the same way as a company of not more than 
six persons before the act) ; and no company or partnership consisting 
of more than twenty persons shall be formed, unless registered under 
this act, without an act of parliament or letters patent, unless it he a 
mining company, or within the jurisdiction of the Stannaries. 

Sect. 6. Any association of seven or more persons by subscribing 
their names to a memorandum of association may form an incor- 
porated company with or without limited liability. l>y registration 
of the memorandum the company becomes a body corporate; sect. 18, 

13y sects. 175 — 177, the act (except Sch. 1, Table A.) is to apply 
to companies formed and registered, or registered only, under the 
Joint Stock Companies Acts, 19 & 20 Viet. o. 47 ; 20 & 21 Viot. 
c. 14 ; and the Joint Stock Banking Companies Act, 20 21 Vict» 

c. 49; and the 21 & 22 Viet, c. 91 ; except tnat ^Hhe date of registra- 
tion ” is to refer to the registration under the former acts. 

Cofitracts, Aow made,] The 19 & 20 Viet. c. 47, contained (sect* 
41) similar provisions to sect. 97 of the Companies Clauses Act, 
8 Viet. c. 16; post, p. 755, There is no corresponding section in 
present act. 

By sects. 8 and 9, of 25 & 26 Viet. c. 89, p, limited company is to 
have the word ‘Uimited” as the last word in its name. By seot. 42 
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(correBponding to sect. 31 of the former act), any director or officer of 
such a company is subject to a penalty for issuing invoices, or 
accepting, &c., a bill of exchange, &c., without the name mentioned 
as aocve, and is made personally liable on such negotiable instru- 
ments, unless paid by the company; see Penrose v. Martyr^ E, Sr 
E. 498; 28 X. J, (Q. B.) 28. 

By sect. 47, promissory note or bill of exchange shall be 
deemed to have been made^ accepted, or endorsed on behalf of any 
company under this act, if made, accepted, or endorsed in the name 
of tne company by any person acting under the authority of the 
company ; “ or if made, accepted, or endorsed by, or on behalf, or on 
account of the company, by any person acting under the authority of 
the company.’* 

Sect. 55 enables any company to execute deeds by power of attorney 
out of the United Kingdom. 


What certijicates and documents are evidence,'] By s. 18, “the 
certificate of incorporation given by the Registrar shall be conclusive 
evidence that all the requisitions of this act, in respect of registration, 
have been complied with.” 

By 8. (17, “ the company shall cause minutes of all resolutions and 
proceedings of general meetings of the company, and of directors or 
managers, if any, to be duly entered in books, to be from time to 
time provided lor the purpose ; and any such minute, if signed bv 
any person purporting to bo the chairman of the meeting at which 
the resolutions werg passed, or by the chairman of the next meeting, 
shall be received in evidence in all legal proceedings ; and until the 
contrary is proved, every general meeting in respect of the proceed- 
ings of which minutes have been so made shall be deemed to have 
been duly held and convened ; and all resolutions to have been duly 
passed ; and all appointments of directors, managers, or liquidators 
deemed to be vhliu, and their acts valid, notwithstanding any de- 
fects afterwards discovered in their appointments or qualifications.” 

By sect. OG and subsequent sections, inspectors mav be appointed 
by the Board of Trade or the company to examine into the affairs of 
the company ; and by s. 61, “ a copy of the report of any inspectors 
appointed under this act, authenticated by the seal of the company 
into whose affairs they liavo made inspection, shall bo admissible in 
any legal proceeding, as evidence of the opinion of the inspectors as 
to any matter contained in the report.” 

By 6. 154, “where a company is beins wound up, all books, 
accounts, and documents of the company and of the liquidators, shall, 
as between the contributories of the company, be 2 >rimd facie evidence 
of the truth of all matters purporting to be therein recorded.” 

Sect. 175, and subsequent sections, provide for the registration 
of existing companies, p. 743; and by s. 192, “the certifl- 

oato of incorporation given to any existing company in pursuance of 
this act, shall be conclusive evidence that all the requisitions in 
respect of registration under this act have been complied with, and 
the date of incorporation mentioned in it shall be deemed to be the 
date at which the company isjncorporated under this act.” 

Eegisier of^ shareholders,] By s. 23, subscribers of the memoran- 
dum of association are to w deemed to have become members, and 
upon the registration of \he company are to be entered as members 
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on the register ; and every other person agreeing to become a member, 
and whose name is entered on the register, is to be deemed a member. 
By s. 24, a transfer of a deceased member may be made by his 
personal representative. By s. 25, the company are to keep a register 
of members, in which the following particulars are to be entered 
The names, addresses, and occupations (if any) of the members of the 
company, and, where the capital is divided into shares, the shares 
held by each of them, distinguishing each share by its number ; the 
amount paid, or agreed as paid, on the shares of each member ; the 
date at which the name of any person was entered in the register as 
a member ; the date at which any person ceased to be a member. 

By sect. 2G, in the case of a company having capital divided into 
shares, once in every year a list is to be made of all persons who, on 
the 14th day succeeding the day on which the ordinary general 
meeting of the company, or, if there is more than one ordinary 
meeting in each year, the first of such ordinary general meetings is 
held, are members of the company; and such list is to state the 
names, addresses, and occupations of all the members therein men- 
tioned, and the number of shares held by each of them, and is to 
contain a summary specifying the following particulars : The amount 
of the capital of the company, and the number of shares into which 
it is divided ; the number of shares taken from the commencement of 
the company up to the date of ^ the summary ; the amount of calls 
made on each share ; the total amount of calls that have been re- 
ceived ; the total amount of calls unpaid ; the total amount of shares 
forfeited ; the names, &o., of all the persons who have ceased to bo 
members since the last list was made, and tho number of shares held 
by each. The list is to be completed within seven days after such 
fourteenth day ; and a copy thereof is to be forthwith forwarded to 
the Registrar. And by sect. 37, the register of members shall bo 
primd facie evidence of any matters by this act directed or authorised 
to be inserted therein. 

Evidence of title to sJiarcs,“] By s. 30, ‘‘ no notice of any trust, 
express, implied, or constructive, shall be entered on the register or 
receivable by the Registrar. 

By 8. 14, articles of association must in general accompany the 
registration ; and by s, 15, in the case of a company limited by shares, 
if the articles of association do not modify or exclude Sch. 1, Table A, 
the regulations contained in it are to be taken as regulations of tho 
company ; and by this, clauses (8) (9), the instrument of transfer of 
shares is to be executed both by transferor and transferee, and is to be 
in tho form prescribed ; and the transferor is to be deemed to remain 
the holder until the name of the transferee is entered on the register. 

By 8. 31, a certificate under the common seal of the company 
specifying any share or shares, or stock held by any member, shall 
be primd facie evidence of the title of the member, 

. Under the 19 & 20 Viet. c. 47, in a case where the person sued as 
shareholder had applied in writing for shares, consented to accept 
them, received an allotment, paid the deposit on them, and applied 
for certificates, hut had neither subscribed the memorandum oi 
association, nor testified his acceptance by writing under his hand in 
the form directed by the company (as required by Sch. Table B 
(1) ), he was held not liable to be sued for a oall, though his name 
^was inserted on the register of shareholders ; New Brunswick^ 8fc 
Ep, Co.^v. Muggeridge^ 4 H. N 160;. <8. C, in Ex. Ch. 680; 

K S 



746 


Actions by and against Companies, 

28 i. J. {Ex.) 193, 366. The strong negative words in clause (1) 
of the Bohedule of the act distinguish it from previous Joint-Stock 
Companies Acts, under which a person may become a shareholder by 
estoppel, or other sufficient indication of acceptance. }3ut if no form 
of acceptance be directed by the company, the application in the 
form prescribed, and containing the words and 1 hereby agree to 
accept the same/’ signed by the defendant, is sufficient ; Bog Lead 
Mining Co,y. Motitague^ 30 L. J. {C. P.)380 ; 10 C. B.j N. >?. 481. 
This schedule may still apply to companies formed under the 19 & 20 
Viet. c. 47 (see s. 205, ante^ p. 743) ; but there is no clause in Sch. 1, 
Table A. to the present act corresponding to Table B. (1) of the 19 & 
20 Viet. c. 47, 

Calls.'] The power to make calls and the conditions for enforcing 
them depend on the articles of association (if any), see ss. 14, 15 ; but if 
there are none, or they do not exclude the regulations of Sch. 1, Table 
A,, by clauses (4) (5)y the directors may from time to time make 
such calls as they think fit upon members in respect of all money unpaid 
on their shares, provided twenty-one days’ notice, at least, is given of 
each call; and each member shall be liable to pay the amount of calls so 
made to the persons and at the times and places appointed by the 
directors ; and a call is to be deemed to have been made at the time 
when the resolution of the directors authorising it was passed. By 
8. 16, all monies payable by a member to the company in pursuance 
of the regulations of the company arc to be deemed a specialty 
debt. 

By 8. 70, in an action by the company against a member for a call 
or other monies duo from liim as a member, the special matter need 
not be set forth, but it is sufficient to “ allege that the defendant is a 
member of tho company, and is indebted to the company in respect 
of a call made and other monies duo, whereby an action has accrued 
to tho company.” 

Tho appointment, &c., of directors de facto who have made the calls, 
cannot afterwards be aucstioned ; see s. 67, ante, p. 744. But where 
the call was not mado by a proper quorum of subscribers to the 
articles of association, this was hold a defence ; lloichcach Coal Co. 
V. Teague, 5 II. N. 1»j1 ; 29 L. J. {Ex.) 137 (whore there were 
special pleas) ; and it was considered doubtful whether calls can be 
legally made so as to bind subscribers as long as only a small portion 
of tho shares are taken up ; S. C. But tho contrary was decided in 
tho Ornamental Woodwork Co. v. Brown, 32 L. J. {Ex.) 190; 2 
IL C. 63. 

By a deed of settlement of a company tho capital was to consist 
of 100/. shares. Tho company subsequently created 50/. Bhares, 
and the defendant afterwards purchased some of their shares^ 
executed the deed, and received dividends. The company was 
afterwards registered under tlie 19 & 20 Viet. c. 47, and the defendant 
was sued for calls : held, that he was estopped from disputing the 
legality of the 50/. shares, and the company could sue for calls made 
before incorporation; Hull Flax Company v. Wellesley, 30 X. J. 
(Ex.) 6; 6 H.^N. 38. 

Clause (10), l^h. 1, in Table A., makes it lawful for the directors 
to refuse to register the transfer of shares made by a member who is 
indebted to them. A member is not so indebted after a call has 
been made, but before it is payable ; Beg. v. Inns of Court Hotel 
Co., 32 i. X (Q. B.) 369. 



** Companies Act, 1862.” 


747 


Service of By s. 62, any summons, notioe, order, or 

other document required to be served upon the company, may be 
served by leaving the same, or sending it through the post in a pre- 
paid letter addressed to the company, at their registered office. 

By sect. 63, any document to be served by post upon the company 
shall be posted in such time as to admit of its l^ing delivered in the 
due course of delivery within the period (if any) prescribed for the 
service thereof ; and in proving service it shall be sufficient to prove 
that such document was properly directed, and that it was put as a 
pre-paid letter into the post-office.” 

By sect. 61, **any summons, notice, order, or proceeding requiring 
authentication by the company may bo signed by any director, secre- 
tary, or other authorised officer of the company, and need not be 
under the common seal of the company, and the same may bo in 
writing or in priut, or partly in writing and partly in print.” 

By Sob. 1, Table A. (95) (97), a notice may be served hy a com- 
pany upon any member, either personally or by sending it through 
the post in a i)re-paid letter, addressed to such member at his 
registered place of abode ; and if served by post it is to bo deemed 
to have been served at the time when the letter containing the same 
would be delivered in the ordinary course of post ; and in proving 
such service it shall bo sufficient to prove that the letter containing 
the notice was properly addressed and put into the x>ost- office. 

A third mode of service, by leariny the notice at the registered 
abode of the shareholder, is allow'ed by the 19 & 20 Viet. c. 47, Sch, 
Table B. (85) ; and Table A. of the present act does not apply (seo 
8. 176) to companies formed and registered under the rex)caled Joint- 
Stock Companies Acts ; and as to tliose registered under the 19 & 20 
Yict. c. 47, Table B. of that act is still in oi)cration (sec s. 205, ante, 
p. 743). 

Official U<itiidaUir8f\ Official liquidators, appointed under the 
act, have power, with the sanction of the Court (s. 95), amongst 
other tilings, to bring or defend any action, suit, or prosecution, or 
other legal proceeding, civil or criminal, in the name and on behalf 
of the company. 

3, Companies registered under the Joint-Stock Companies Act, 1844 

(7 8 VicL c. 110). 

This act is repealed (ante, p. 743), but not as to the incorporation 
of companies registered, and liabilities incurred under it, and the 
following cases, &c., may still be useful. 

Companies, when completely registered under 7 & 8 Viet. c. 1 10, 
become only quasi incorporated for the purposes specified in the act. 
The deed of settlement must contain certain provisions in order to 
entitle the company to registration ; but when a certificate of com- 
plete registration has been given by the registrar, the certificate is 
evidence that the needful provisions are inserted in the settlement, 
and the conditions fal&lled which entitle the company to suoh certi- 
ficate; sect. 7. In the absence of evidence to the contrary, the 
above certificate, and copies of the return made half-yearly to the 
registrars of all transfers of shares and changes in the shareholders, 
are admissible in evidence without proof of signature or seal of office ; 
sect. 15 ; and certified copies of extracts of all returns and deeds 
registered shall be received without proof of .signature or seal ; seot. 
18. The certificate of the registration of a joint-stock company 

K K 2 
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under the hand of the assistant registrar, is admissible in evidence, 
without any allegation in the certificate, or proof, aliunde^ of the 
absence of the registrar, although, by s. 19 of 7 & 8 Viet. c. 110, 
the assistant registrar is only empowered to act in the absence of his 
principal ; Baker v. Cave^ 26 L. J. {Ex.) 190 ; 1 H. ^ N. 674. 

Actions for calls.'] The 7 & 8 Viet. c. 110, s. 65, provides for the 
recovery of calls. The company may sue for the instalment due 
in an action of debt ; and in the declaration it is enough to state 
that, at the commencement of the suit, the defendant, as holder 
of shares in the company, was indebted to the company in 

the sum of for instalments of capital due in respect<^f the 

shares, and that defendant has not paid it ; and if on the trial it 
shall be proved that the defendant was holder of any share when the 
instalment became due, the company shall recover it, with interest at 
6 per cent* from the day it became due. 

On the trial the plaintiff must prove that the defendant is a share- 
holder. This may be by a certified copy of the registered list of 
subscribers; Turner v. Metropolitan Live Stock Co., 2 Ex, 667; 
17 X. J. {Ex.) 264 ; or of the returns of transfers made under sect. 
18, cited siqmi ; or by proof that ho has received dividends or 
otherwise acted as, or claimed to bo, a shareholder, in which case the 
books of tho company, duly kept, will bo evidence against him of the 
number of sBlires ; Maguires case^ 18 X. X ( Ch.) 256 ; 3 Ee G. ^ 31 . 

In an action for calls by a company formed under this act, pleas, 
nunquam indebitatus^ and that the company was not completelv 
registered ; issues thoreon ; it is not indispensable that tho plaintirfa 
should produce their certificate of registration, but the registration 
may be proved ; the certificate itself not being in issue ; 

Agricultural Cattle Insurance Co. v. Fitzgerald^ 1 6 Q. B. 432 ; 20 
Ij. J. (Q. B.) 244. If, in such an action, the company’s deed of set- 
tlement be produced in evidence to prove the defendant to be a 
shareholder, and therefore liable under sect. 55 of the act, the deed 
is available for this purpose, though it may appear that, since exe- 
cution by tho defendant, tho name of a shareholder, subscribed heforo 
that of tne defendant, has been erased, and the erasure not accounted 
for ; S. C, It is no defence, either under the general or a special 
plea, that tho company’s settlement deed did not comply with the 
conditions imposed by the act ; the registrar’s certificate is, for the 
purposes of such action, conclusive ; Banwen Iron Co. v. Barnett^ 
C. X. 406; 19 L. J, {C\ P.) 17; Re the Independent Assurance 
Co., 20 L. jr. {Ch.) 30 ; 1 Sim. N. S. 47 ; per llolfe, V. C. 

ContractsV] A joint-stock company completely registered under 
this act is liable to be sued upon contracts made with the company 
during the period of provisional registration, provided such contracts 
be within the powers conferred by the act, s. 23 ; Taylor v. Cropland 
Oas Co.^ 10 Ex. 288, n. See also Job v. Lamh^ 11 Ex. 539; 25 
X. J. (Ex.) 87. But such a company is not liable upon contracts 
entered into by the promoters before provisional registration ; MnichU 
son V. Surrey Gaslight Co., 11 C. B. 689 ; 21 X. J. (C. P.) 1. 

As to general contracts, under sect. 44, although the statute or a 
deed of settlement may restrict the powers of the directors, it is not 
necessary for a plaintiff, who sues^the company, to show that the 
contract was conformable to the deed, or that the requirements in 
the 8t<itate were <'baerved. The proof of irregularity lies on the 
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defendants ; Smith v. Hull Glass Cu,^ 8 C. JJ. 668 ; 19 Z. J. (C, P,) 
123. See, contra^ Smith v. Hull Glass Co., 11 C. Z. 807 ; Pidley 
V. Plymouth Grinding Co.^ 2 JEr. 711 ; 17 Z. J, {.Ex.) 252 ; but iu 
that case the contract was foreign to the business of the company. 

By sect. 45, bills of exchange and promissory notes (where autho- 
risea by the selllement, or a by-law), shall be made or accepted by 
.two directors expressly on behalf of the company and countersigned 
by the secretary or other appointed officer ; and indorsement may be 
in the name of the company by an authorised officer. On such a bill 
or note the company may sue or be sued as eifectively as in case of a 
contract under their seal. Under this section, if a bill of exchange 
drawn upon a joint-stock compnn}* be accepted by two of the directors, 
the acceptance is void as against the company, if not expressed to 
be accepted” by them “on behalf of such company,” though the 
clause does not contain any words of nullilication ; Halford v. 
Camej'otfs^ 4’^. Ry, Co.^ 16 Q. B, 442 ; 20 Z. Z (Q. J?.) 160. But 
where a bill, drawn upon the company by their corporate name, 
and sealed with their seal having the name of the company circum- 
scribed, was accepted by two persons styling themselves directors of 
the company appointed to accept the bill, and the acceptance was 
countersigned by the company’s secretary : Held, that such accep- 
tance was sufficiently express ; S, C. ; Bdwards v. Cameron^s^ iifc. 
My. Cb., 6 Ex. 269. The want of the countersignature required by 
sect 43 will be no defence on the bill, the act being directory only^ 
semhle; Aggs v. Nicholson^ 1 H. 4' 165. 

By sect. 46, all deeds bearing the seal of the company shall be 
signed by two directors at least. Where the seal is apparently 
regular, the instrument good on the face of it, no excess of authority 
on the part of the directors will be presumed ; and semhle^ if the 
excess be unknown to the obligee at the time, and if there be no 
fraud or irregularity, such excess of authority (at least iu a matter 
within the general scope of the company’s business) will be no de- 
fence ; Moyal British Bank v. Turquandy 5 E, 4* B, 248 ; 24 Z. J. . 
(Q. B.) 327 ; -S'. C. in Ex. Ch.y 6 E. 4' B. 327 ; 25 Z. J. {Q. B.) 
317 ; see Agar v. Athenceum Insurance Cb., 3 C. Z., N. S, 723; 
21 L, J. (C. P.) d5. 

Whether and for what purposes a party contracting with a company 
is to bo considered as affected with notice of the contents of the 
registered deed of settlement, was discussed in Moyal British Bank 
V. Turquandy su]}rd, and the cases there cited, and in Greenwoods* 

casCy 23 Z. J. {Ch.) 966, 973 ; 3 Be G. M. 4- G. 459, 479. In 
Balfour v. Ernesty 5 C. J9., N. S.C>01; 28 Z. J. {C\ P.) 170, 
it was treated as settled law- that a person contracting with a 
registered company must be assumed to know and, semhlcy is bound 
to learn w hat powers are conferred on directors by the deed of settle- 
ment. But it is observable that the bill of exchange there sued on 
was, plainly and to the knowledge of the plaintiff, not one issued for 
the ordinary purposes of the company as such. 

As to admissions by joint-stock companies, see antey pp. 63, 64« 

• 

4. Companies incorporated by Special Acts within the Companies 
Clauses Consolidation Act, 8 4*^ Viet. c. 16* 

To what companies the act applies."] The 8 & 9 Viet. o. 16, s. 1, 
enacts, “ That this act shall applv to every ioint-stook company 
which shall, by any act which shul hereafter [8th May, 1845] be 
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passed, be incorporated for the purpose of carrying on any under- 
taking ; and this act shall be incorporated with such act ; and all the 
clauses and provisions of this act, save so far as they shall be ex- 
pressly varied or excepted by any such [special] act, shall apply to the 
company which shall be incorporated by such act, and to the under- 
taking for carrying on which such company shall be incorporated, 
so far as the same shall be applicable thereto respectively ; and such 
clauses and provisions, as well as the clauses and provisions of every 
other act which shall be incorporated with such act, shall, save as 
aforesaid, form part of this act, and be construed together therewith 
as forming one act.” Sect. 2, the interpretation clause, amonest 
other things, enacts. That the word month shall mean calendar 
month : The expression the directors^ shall mean the directors of the 
-company, and shall include all persons having the direction of the 
'Undertaking, whether under the name of directors, managers, com- 
mittee of management, or under any other name : The word skare^ 
holder shall mean shareholder, proprietor, or member of the company ; 
and, in referring to any such shareholder, expressions properly appli- 
cable to a person shall be held to apply to a corporation ; and the 
expression the secretary shall include the word clerk. 

The reported cases on this act are principally upon railway acts. 

The 26 & 27 Viet. c. 118, “ Companies Clauses Act, 1863,” contains 
certain general clauses hitherto usually inserted in the special act, as 
to cancellation and surrender of shares, the creation of additional 
capital, debenture stock, and the change of name. 

Notice of action,'\ Some railway and other similar companies by 
statute are entitled to notice of action under the aot by which they 
are incorporated, for things done in pursuance of their act. The 
absence of notice must be pleaded specially, and statutable power to 
ehow it under a general plea is not now usually given to such com- 

S anies. The plea must show that the action falls within the cl^s 
escribed in the statute; Carton v. Great Western JRy. Cb., E. JB. 
<5* E. 846; 28 L, J. (Q. E,) 321 {Ex, Ch,), Where “ any person'^ 
acting in pursuance of the act was entitled to notice of action,* it 
was held that the company were included in the word person ; 
Boyd V. Croydon By. Co.j 4 N. C. 669. By a railway act no 
action was to be brought for anything done or omitted to be done in 
pursuance of the act, or in the execution of the powers or autho- 
rities given by this act, unless twenty days’ previous notice in writing 
should be given ; the company, contrary to the provisions of the act, 
made excessive charges for the carriage of goods, and claimed and 
received the amount of such charges from the plaintiff : Held, that in 
an action for money had and received, brought to recover back the 
sums so extorted, the company were entitled to a notice of action ; 
Kent v. Great Western By. Co., 3 C. B. 714; 16 Z. Z. (C. B.) 
72. But in the case of a like provision, where an action was 
brought against a railway company in their capacity of ^carriers for 
an injury to the plaintiff whilst he was a passenger on the railway, 
it was held, that no notice of action was necessarv, although, for 
the purpose of showing that the accident occurred from a speed 
whioli was improper under the circumstances, evidence was given 
of the defective state of the rails, which it was contended was 
an omission in some of the works authorised by the act ; Carpus v. 
London and Brighton By. Co.^ 5 Q. B. 747. And the same had 
been held, where the company’s act had similar enactments, in an 
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action against a railway company for not safely carrying some horses 
on the railway ; Palmer v. Grand Junction^ JBy, Co., 4 M. & W. 
749.. 

Where the notice is to be served under sect. 138 of 8 & 9 Yiot. o. 
20, which authorises a notice to be “ left at,” or sent by post directed to, 

the principal office, or one of the principal offices of the company,” 
a subordinate office, however great the traffic at the station attached 
to it, is not a principal office, when there is another at which the 
central government of the railway is carried on, and where the 
secretary and principal officers are usually to be found ; Oarion v. 
Great Western By. Co., 27 i. /. (Q. B.) 375; E. B. ^ E. 837. 
The same section authorised service personally on the secretary of a 
company, or, if there be none, then on any one director. 

Shareholders liable to calls.'] By the 8 & 9 Viet. c. 16, ss. 21, 22, the 
directors have power to make calls upon the shareholders in respect 
of the capital for which they have subscribed ; and twenty-one days’ 
notice, at the least, is to be given of each call. 

Only shareholders de jure who arc on the sealed register of share- 
holders are liable to pay calls ; Neivry and Enniskillen By. Co. v. 
EdmutidSy 2 Ex. 118; 17 Z. J. (Ex.) 102. 

These sections do not authorise an action against a mere subscriber 
to the undertaking; Wolverhampton Waterworks Co. v, Ilawkesford^ 
6 C. B.y N. S. 336 ; 28 L. J. (C.*P.) 242. But the register need not 
be sealed in order to make the persons on it shareholders ; Wolver^ 
hampton Waterworks Co. v. JIawkes/ord ; 31 X. J. (C. P.) 184; 
11 a B.y N. S. 450 (Ex. Ch.). 

Sect. 9 requires each share held by a shareholder to be distin- 
guished on the register by its number ; and a person to whom shares 
are allotted is not liable to pay calls unless the shares allotted to him 
are specifically numbered and allotted to him by the number ; Irish 
J^eat Co. V. Phillipsy 30 X. J. (Q. B.) 114 ; 1 B. S. 598 ; on the 
authority of Wolverhampton Waterworks Co. v. Hawkesfordy 7 
C. B.y N. S. 795; 29 L. J. (C. P.) 121. But the Common Pleas did 
not decide on this ground, but on the right ground that there 
was no register when the call was made ; Ex. Ch.; Irish Peat 
Co. v. Phillips, 30 X. J. (Q.B.) 366 ; 1 B. S. 638 ; and the Court 
of Exchequer Chamber doubted the propriety of the decision of the 
Queen’s Bench, but affirmed the judgment on the ground that the 
defendant had not executed the deed of the company when the calls 
were made ; the company being incorporated by charter. See also 
London Grand Junction By. Co. v. Ireemany 2 M. O. 606 (Ex. 
Ch.)y that the register will not be invalid by reason of omission in 
following strictly the requisitions of the statute ; and see posty pp. 
752-3. 

A shareholder who has transferred his shares is liable until the 
transfer has been registered ; s. 15 ; Midland Great Western By. 
Co. v. Gordon, 16 M. ^ W. 807 ; 16 X, J. (Ex.) 166; Saylesy. 
Blane, 14 Q. B. 205. And after a call has been made a shareholder 
cannot transfer until he has paid the call ; s. 16 ; and a call is 
made at the time when the resolution is passed and not when the 
notice is given to the shareholder ; B. v. Londonderry y ^c. By. Co. 
13 Q. B. 998 ; and see In re British Provident Insurance Society y 
32 X. J. (Ch.) 633 (on sect. 54, of 7 & 8 Viet. o. 110). 

By sect. 21, ^‘shareholder” shall extenU to the legal personal 
representatives of such shareholder ; and it seems that executors are 
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liable for calls due from their testator so long as they are in posses^ 
si on of the shares; Birkenhead^ By, Co. v, Cotesworth^ 5 Ex, 
226, 228 ; 19 L. J. {Ex.) 240; WUh v. 3furray, 4 Ex, 843; but 
see Ness v. Armstrong^^ 4 Ex. 21 ; 18 L. J. {Ex.) 473. 

An infant msLj be liable to calls, and the shares vest in him as 
in the nature of real estate, until he repudiates them, and this he 
may do within a reasonable time after full age ; Cork and Bandon 
By. Co. V. Caze7iovc\ 10 Q. B. 935 ; and the cases cited ante^ under 
th^lea of Infancy^ p. 391* 

Where a call was made after a shareholder had become bankrupt, 
it was held, that the property in the shares continuing in the bank- 
rupt, he was liable to the payment of the call even after certificate, 
inasmuch as it was not proveable as a debt due in futuro under the 
51st sect, of 6 Geo. 4, c. 16 ; or as a debt due on a contingency, 
within the moaning of the 56th sect, of that act ; South Stafford^ 
shh'e By. Co. v. BurnsidCy 5 Ex. 129; 20 L. J. {Ex,) 120. See 
JVylam^s Steam Co. v. Street^ 24 L. J. {Ex.) 208 ; 10 Ex. 849 ; 
where, upon the construction of the company’s deed of settlement, 
a shareholder in a completely registered company, who had become 
bankrupt, was held not liable to calls made after he had obtained 
his certificate. That the assignees of a bankrupt are not liable 
for calls, unless they accept the shares, see South Staffordshu'e By. 
Co. V* Burnside f supp'd. 

Actions for calls — Broof necessary the trial,^ By sect. 26 of 
8 & 9 Viet. c. 16, “ In any action or suit to be brought by the com- 
pany ^ against any shareholder to recover any money due for any 
call, it shall not be necessary to set forth the special matter, but it 
shall be sufficient for the company to declare that the defendant is 
the holder of one share or more in the company (stating the number 
of shares), and is indebted to the company in the sum of money to 
which the calls in arrear shall amount in respect of one call or moie 
upon one share or more (stating the number and amount of each of 
such calls), whereby an action hath accrued to the company by virtue 
of this and the special act.” 

By sect. 27, “ On the trial or hearing of such action or suit it shall 
be sufficient to prove that the defendant at the time of making such 
call was a holder of one share or more in the undertaking, and that 
such call was in fact made, and such notice thereof given as is directed 
by this or the special act ; and it shall not be necessary to prove the 
appointment of the directors who made such call, nor any other matter 
whatsoever ; and thereupon the company shall be entitled to recover 
what shall be due upon such call, with interest thereon, unless it 
shall appear either that any such call exceeds the prescribed amount, 
or that due notice of such call was not given, or that the prescribed 
interval between two successive calls had not elapsed, or that calls 
amounting to more than the sum prescribed for the total amount of 
colls in one year had been made within the period.” 

Proof of being a 8hareholde7\’\ As to who are shareholders liable, 
to calls, see ante^ p. 751* 

By sect. 28, the production of the register of shareholders is made 
primd facie evidence of the defendant being a shareholder, and 
of the number and amoupt of his shares ; but this may be rebutted ; 
Waterford^ t^c.^ By. Co. v. Pidcock^ 8 Ex. 279; 22 L. J. {Ex.) 146* 
But where the defendant has by his own act induced the company ta 
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register him y he cannot then contradict the register; Sheffield^ 

Mp, Co» V. Woodcock^ 7 J/. <S“ IF. 574 ; Cheltenham^ tHjl'e., My. Co. v* 
Daniely 2 Q. 281. This section refers to the sealetl register; 
Birkenhead^ Lancashire^ My. Co. v. Brotonrigg^ 4 Ex. 426; 
19 Z. *71 {Ex.) 27. The register must^ of course, be proved to be, 
de facto ^ the register of the company, and be regular on the face of 
it ; see s. 9, ante^ p. 751 ; but it is evidence without proof that the 
seal was affixed to it at a general meeting of the company as re- 
quired by s. 9 ; The London and N.- JK My. Co. v. JI* Michael, 
5 Ex. 855; 20 Z. J. (Ex.) 6; XasEs case, 2 Den. C. C. 493; 
21 Z. J. (M.C.) 147. The provisions of the Act (s. 9) as to keeping 
the register must have been substantially complied with, in order 
to make the register evidence ; Bain v. Whitehaven lijr Eurness 
Junction My. Co., 3 JI. L.V. 1. But irregularities or omissions will 
not render it inadmissible ; Southampton Dock Co. v. Michards, 1 
M. ^ G. 448 ; London Grand Junction My. Co. v. Freeman, 2 
M. G. 606. A register book consisted of several largo volumes, 
the last only of which, containing a recapitulation of the previous 
volumes, was authenticated by the seal of the company : Held, that 
this was sufficient, and the volumes were properly received in evi- 
dence; Inglis V. Great Norther 7i My. Co., 16 Jur. 895; 1 Macg. 112. 

Proof of the call.'] By 8 & 9 Viet. o. 16, s. 98, minutes are to bo 
made in a book of all orders and proceedings of meetings of the com- 
pany or directors, and are to be signed by the chairman of [not at] 
such meeting ; and the entry so made shall bo received in evidence 
in all courts without proof that the meeting was duly convened, or 
that the persons present were shareholders or directors, or of the 
signature, or that the person signing was chairman ; all which 
matters shall be 2 )re 8 umed till disproved. 

The resolution for a call, made at a meeting of directors, may be 
prpved by production of the above book. It has been held, under 
like clauses in other acts that a signature at a subsequent meeting 
by the same chairman, is sufficient ; Southampton Dock Co. v, 
Michards, 1 M. G. 448 ; West London My. Co. v. Bernard, 3 Q. 
B. 873. 

Validity of call.] Bv 'sect. 99, acts done by directors are valid, 
notwithstanding their defective appointment or disqualification. 

The special act usually limits the number and amount of calls, 
and of the aggregate amount of them within any one year and the 
interval between each. Any deviation from the act in these respeots 
will invalidate the call (s. 22), and is a defence under sect. 27. The 
call is to be considered as made at the time the resolution was 
passed, and not when the notice of call was given to the shareholder ; 
M. v. Londonderry and Coleraine My. Co. \Z Q. B. 998. The reso- 
lution need not specify the time and place of payment ; Neusry, 

My. Co. y. Edmunds, 2 Ex. 118; nor the person to whom payment 
is to be made ; Great North of England My. Co. v. Biddulph ; 7 
31. 243 ; London and Brighton My. Co. y. Fairchugh, 2 3f. 

Sf G. 674 ; provided a time, place, and person bo appointed by the 
directors, and twenty-one days’ notice given ; i8. CC. A call made 
payable by instalments is valid ; Amhergaie, ^c.. My. Co. y. Nor-^ 
cliffe, 6 Ex. 629 ; 20 Z. J. (Ex.) 234 (Ex. Ch.) 

Proof of notixe of call.] By 8 & 9 Viot. c. 16, s. 22, there moat be 

K K 3 



754 


Actions by and against Companies^ 

at least twenty-one days’ notice of each call. The notioe, if under 
this act alone, must, it seemsi be a special notice to each shareholder; 
but under the special acts of each company, a general notice by news- 
paper or otherwise is commonly made sufficient; per Parke, B., in 
^ewry^ Ry. Co» y. Edmunds^ 2 Ex» 122. Notice of a call 
issued by the secretary, and purporting to be in pursuance of a 
resolution of the directors, will he presumed to be issued by 
authority ; Great North of England Ry, Co, v. Biddulph^ 7 3f. ^ JV* 
243 ; London and Brighton Ry, Co, v, Fairclottghy 2 M, 4* Gl* ^74. 
Notices by post are in general sufficient ; s. 136, post^ p. 766. 

To prove the notice, plaintiffs proved that it was the duty of C., 
since deceased, to fill up and direct notices; that he had been seen 
preparing them according to a list of subscribers in his hands, made 
out from an address-book, and had put them in a basket ; that all 
in the basket had been posted ; and that a list in his handwriting 
had been found, containing the defendant’s name and indorsed 
‘‘letters sent out:” Hold, that the list might bo presumed to be 
contemporaneous with the preparation of the notices, and that there 
was evidence of a notice to the defendant; Eastern Union Ry, Co, 
V. Symonds^ 6 Ex, 237 ; 19 L, J, {Ex,) 287 ; see also the cases cited 
anfe, pp. 47, 195. 

In the case of joint holders of shares, notice to the one first on the 
register is sufficient; s. 137. 

Interest,"] By s. 23, “ If, before or on the day appointed for pay- 
ment, any shareholder do not pay the amount of any call to which 
he is liable, then such shareholder shall be liable to pay interest for 
the same at the rate allowed by law from the day appointed for the 
payment thereof to the time of 4he actual payment.” 

E^ence to actions for calls,] The plea of never indebted^ and 
A traverse of the defendant being a shareholder, put in issue all 
the facts which the plaintiflT is required to prove in support of the 
common form of count, and the defendant is enabled to show, 
that ho was not a shareholder at the time of the call made, that the 
colls were not duly made, or were objectionable on the grounds 
specified in sect. 27 of 8 & 9 Viet. c. 16, ante^ p. 752, or that due 
notice of them was not given. Thus defendant may show that though 
registered ho is not de jure a shareholder, because the shares were 
illegally created by the company ; Shropshire Union Ry, Co, v. 
Anderson^ 3 Ex, 401; 18 J, {Ex,) 232; ante^ p. 751. Or 
that there was no notice ; Edinburgh^ 4’^., Ry, Co, v. HebhlewhitCy 
6 M, 4* W, 707 ; South-Eastern Ry, Co, v. Ilibblewhite^ infra. Or 
that calls were not properly made ; London and Brighton Ry, Co, 
y. Wilson^ 6 N, C, 135 ; South-Eastern Ry, Co, v. Hebblewhite^ 12 
Ad, d? E, 497 ; or that the shares had been forfeited before the call ; 
London and Brighton Ry, Co, y. Fairclough^ 6 N, C. 270 ; or had 
been transferred and the transfer registered before the call was made : 
Aylesbury Ry, Co, y. Mounts 4 M, 4* G, 651; 7 M, 4' G, 898. And 
in general, the plea of nunq, indebitatus denies every matter of fact 
necessary to constitute the debt ; per cur, Birkenhead^ 8fc,^ Ry, Co, 
y. ^rotcnri^^, 4 Ex, 426 ; 19 L, J, (JElr.) 27. 

Infancy ^hen it is a defence) must be special^ pleaded ; Birken- 
head^ ^-e, Ry, Co, v. Pilcher^ 6 Ex, 24 ; 20 i. J. (Ex,) 97. 

It is no defence that the defendant became a shareholder and was 
registered with his assent in consideration of an agreement to give 
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him certain debentures, which could not legally be given by the 
company; for this is not an inquiry open at ter aotual registration 
with defendant’s consent; TFest Cornwall Ry, Co. v. Mowait^ 15 
Q. B.b2l\ 19 X. J. ( Q. X.) 47S. In a suit for calls, defendant oaunot 
set up the fraud of the directors, unless he has repudiated his shares 
as soon as he discovered the fraud practised on him ; DepoBit Life 
Assurance Co. v, Ayscough^ 6 JS. 4' 791 ; 26 X. J. (Q. B.) 29. 

If a forfeiture of shares has been declared, and confirmed under 
sect, 29 of 8 & 9 Viet. c. 16, this is a correlative remedy, and no 
answer to an action for the calls in arrear before the forfeiture ; 
Great Northern By. Co. v, Kennedy^ 4 JEx. 417 ; 19 X. J. {Bx.) 11. 
But where the declaration of forfeiture is under a special act, which 
gives the remedy as an alternative one with that of an action for 
calls, then it is a defence; Giles v. Iluttf 3 Bx. 18; 18 X. X (-Er.) 
53. A mere declaration of forfeiture, without a subsequent confirma- 
tion at a general meeting, will not relievo the shareholder from future 
calls under any of the railway acts, ^coial or general ; London and 
Brighton Ry. Co. v. Fairclouyh^ 2 ilf. Sf G. 674. 

Proof of contracts,} By sect. 97 of 8 & 9 Viet. c. 16, the power 
of directors or their oommittees to make contracts on behalf of the 
company *‘may be lawfully exercised” as follows: — 1, Any con- 

tract which, if made between private persons, is required to be in 
writing and under seal, may be made, varied, or discharged by such 
directors or committee in writing and under the common seal. 
2. Any contract which, if made between private persons, is re- 
quired to be in writing signed by the parties to be cnarged, may be 
made, varied, or discharged by writing signed by two airectors, or 
by two of the committee. 3. A contract which, as between private 
persons, may bo by narol and without writing, may be made, varied, 
or discharged by tne directors or such committee by parol only, 
without writing. 

By sect. 98, the directors are to cause notes, minutes, or copies of 
all their appointments and contracts, orders, and proceedings of 
meetings, to bo entered in a book, and every such entry is to be signed 
by the chairman of such meeting ; and tne entry so signed shall be 
received as evidence in all courts, without proof of the meeting 
having been duly convened or held, or of the persons making or 
entering the orders, &o., being shareholders, directors, or memhers 
of the committee ; or of the signature of the chairman, or of the 
fact of his being chairman; all which matters shall be presumed, 
until proof to the contrary. 

The minutes of an adjourned meeting, signed by the chairman, 
make the original minutes admissible in evidence, though they were 
not signed; Biglis v. Great Northern Ry. Co.; 1 3Iacq. 112; 
16 Jur. 895 ; see also ante, p. 753. 

'Where a railway company occupied land, and no contract was 
proved, it was held, that a parol contract with the directors, under 
sect. 97, would be presumed ; Lowe v. London and N.- W. Ry. Co.^, 
18 Q. B. 632 ; 21 X. J. (Q. B,) 361. In such a case, even a common 
corporation would be liable ; semble, S. C. But where the directors 
contracted under seal for certain works, the company was held not 
liable for work extra the contraot, there being nothii^ from which 
a parol contract within ss. 97, 98 could be inferred ; Somersham y. 
Wolverhmnpton Waterworks Co., 6 Bx. 137 ; 20 i. X (Bx.) 193 ; 
see ante, p. 326. Where a clerk of the company ordered goods 
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for the company, which they received and used in the construction 
of the railway, it was held that this was evidence of a parol con- 
tract under the act, and the court affirmed the ruling in Lowe v. 
London and W. Ity, Co,, supra ; Pauling v. London and JNT.- W„ 
Co,, 8 Lx, 867 ; 23 L, J, (Ex,) 105. See also Reuter v. 
Electric Telegraph Co,, 6 i?. ^ B, 341, which, however, was not 
decided under the above act. See antc^ pp. 306, 326. 

If a contract be entered into by a director with the company after 
his election, the contract is not rendered void by ss. 85, 86, but his^ 
office of director is vacated; Foster y, Oxford, Worcester, Ry, 
Co,, 13 C, B, 200 ; 22 L, J, {C, P.) 99. It is no answer to an action 
by a secretary for his salary, that no determination as to such salary 
had ever been exorcised at any general meeting of the company as 
the act (s. 91) requires ; Bill v. Darenth Valley Ry, Co,, I Jl, ^ 

N. 305 ; 26 L, J, {Ex,) 81. 

The fraud of the company is no defence by a shareholder against 
a creditor of the company, not being a party to the fraud ; 7 /cm- 
derson v. Royal British Bank, 1 E, S; B, 356 ; 28 L, J, (Q, B,} 
112 ; Powis v. Harding, post, p. 758 ; l)aniely. Royal British Bank, 
1 H.^ N. 681. 

See in general, as to contracts by corporations, ante, pp. 741-2. 

As to admissions by corporations or their agents, see ante, pp. 
63, 64. 

Service of notices,'\ Notices may be served on the company bjr being 
left at, or sent by jwst to, the principal office or one of such offices, or 
by being given personally to the secretary, or (if none) to any director ; 
8 9 Viet, c, 10, 8, 136, see ante, p. 751. 

Service of notice by the company on shareholders, where not re- 
quired to be personal, may be sent by post to the registered or other 
known address of the shareholder, so as to admit of delivery in duo 
course within the prescribed time ; and proof of posting and proper 
direction is enough ; Id, s, 136 ; see ante, p. 754, 

A summons or notice may be signed by two directors, the treasurer^ 
or secretary, and need not bo under seal, and may be written or 
printed, or partly in writing and partly in print ; Id, s. 139. 

5, Banking Companies under 7 Geo. 4, c, 46 ; and Companies suing 
and sued hy puhHc officers. 

Power to sue by an officer of a company cannot be given by special 
constitution or resolution of a common law company ; Ilyhart v. 
Parker, 4 C. B., N. S, 209; 27 L. J. {C. P.) 120. 

Certain banking and other companies may, by virtue of different 
statutes, sue and be sued in the name of one of their public officers, 
&o. The 7 Oeo. 4, c. 46, s. 9, enables certain banking copdrtnerships to 
sue and be sued in this manner, and most of the oases decided on 
this subject have arisen under this statute. Many of these cases will 
apply to other statutes. 

By the Banking Companies Act, 7 Geo. 4, c. 46, s. 9, copart- 
nerships carried on under that act, and by sect, 47 of 7 & 8 Viet. 

O. 113 (re-enacted by 25 8c 26 Viet. c. 89, a. 205, and sch. 3), other 
banking oompanies of more than six persons, within sixty-five miles 
from London, may sue and be sued in the name of their public officers. 

And the death, resignation, removal, or any act of such public 
officer shall not abate or prejudice any such action or other proceeding 
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commenced against, or b}* or on behalf of such copartnership ; but 
the same may be continued, nrosecuted, and carried on in the name 
of any other of the public omcers of such copartnership for the time 
being.” 

By a deed constituting a banking company, trading under the 7 
Geo. 4, c. 46, if any public officer became bankrupt, his office 
was to become yacant : It was held that this meant that his office 
was to be void at the election of the company; but if, after the bank- 
ruptcy, they treated and held him out to the world as their piiblic 
officer, they might sue and be sued in his name ; Stetvarcl v. Danny 

12 J/. ^ ir. 006. 

Companies formed under the 7 Geo. 4, c. 46, are corporations, 
and not ordinary partnerships ; and notice to any one shareholder is 
not notice to the company so as to affect the whole body ; Poicles v. 
Pngcy 3 C. B. 16 ; Steward v. Danny supra ; per Parke, B, But 
the Court in these cases seems to have relied on the effect of sect. 
1 of 1 & 2 Viet. c. 96, which specially provides that suits between 
members and public olDcers of banking companies shall be conducted 
as if between strangers. 

The act 7 Geo. 4, c. 46, renders it obligatory upon a banking com- 
pany, in cases within it, to sue in the name of their public officer ; 
Chapman v. Miltahiy 6 JBx, 61 ; 19 X. J. 228. So, the cre- 

ditors of such a company cannot sue an individual member of the 
company for a debt of the company, but must proceed against their 
public officer; Steward v. GreaveSy 10 M. jr. 711 ; and if the 
business has been relinquished and there is no officer the creditors 
cannot proceed against a member ; Davison v. Parinery 6 Dx, 242 ; 20 
L, J, (X>.) 177. But where a statute stated that it shall he sujffi- 
cienty in all actions against the company, to state the name of the 
secretary, &c., as the nominal defendant, the Court lield, upon the 
construction of the whole statute, that it was not imperative to sue 
in this manner, but that a shareholder might be sued ; Beech v. 
Byrcy 6 J/. cy G. 415; Blewitt v. Qordony 1 Dowl, N. S. 815. It 
seems that the 7 Geo. 4, c. 46, and the 1 & 2 Viet. c. 96, enable 
banking copartnerships to sue in the name of their public officer 
for the price of shares therein ; Davidson v. Bowery 4 M. 6?. 626. 

If a statute enables a company to sue on covenants in which they 
are interested in the name of their secretary, an action may bo 
brought in his name upon a covenant, made with third persons, in 
which the company are interested ; Smith v. Goldsworthy y 4 Q. B. 
430; see Skinner v. Lamberty 4 M. G. 477. And where an act 
provided that all actions to be instituted “ by or on behalf of the 
company,” might bo brought in the name of the secretary, it was 
held that an action of covenant for calls might be brought in his 
name ; Wills v. Sutherlandy 4 Ex, 211 ; 18 i. J. {Ex.) 450. The 
public officer of a company, established under the 7 Geo. 4, c. 46, may^ 
notwithstanding its change of name and the accession of new pro- 
prietors, maintain an action on a guarantee given to the company 
before its change of name; Wilson v. Craveuy 8 31, W. 584. 
AVhere such a copartnership had begun to carry on the trade and 
business of bankers, and issued notes accordingly, but subsequently 
stopped payment, and merely kept the establishment open for the 
purpose of paying their notes and winding up their afi'airs, it was 
neld that they were still entitled to sue by their publio officer; 
Davidson v. Cooper ^ 11 M. <§* W. 778 ; see Dyon v. Haynes^ 6 M. tjf' 
Q. 504. 
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The deliveiy of a return to the Stamp OfBce, as required by the 
2nd sect* of the 7 Oeo« 4, o. 67, is not a condition precedent to the 
company’s ri^t to sue in the name of the public officer ; JBonar v. 
Mitchell^ 5 jBx. 415 ; 19 Z. Z (Ex.) 303 ; see Wills v. Murray.^ 
4 Ex. 843; 19 Z. J. {Ex.) 209. 

Evidence clauses.^ By 7 Oeo. 4, q. 46, ss« 4 and 8, before banking 
oopartnerships issue any notes or bills they must return to the Stamp 
Omce the name of the firm, names and abodes of every member of it, 
the names and places of their banking houses, the names and 
description of their public officers, and names of the banking towns ; 
and returns are also to be made from time to time of changes in the 
above particulars. By sect. 6, certified copies of the returns so filed, 
under the hand of a commissioner of stamps, are mad5 receivable in 
evidence as proof of the appointment of public officers, and that the 
persons named as members were such at the date of the return. 

The above section 6 requires that the certificate shall be proved to 
be signed by the person making it, but not that he shall be proved to 
be a commissioner. Slat. 8 & 9 Viet. c. 113 {ante^ p. 71) apparently 
di^enscs^with proof of the signature. 

In Bosanquet v. Woodford^ 6 Q. B. 310, the certified copy was 
held evidence that defendant was a member at the time of the jurat 
of the return, though not made within the period limited by the Act; 
see also Bowis v. JIardiny, 1 C. B., N. S. 533 ; 26 Z. J. {C. 1\) 
107; and Prescott v. Buffery^ 1 <7. B. 41. A certificate showing 
that the plaintiflf was a public officer in March, 1841, was held 
presumptive proof that he continued to be so in November, 1842 ; 
the office not being annual ; Steward v. Eunn^ 12 M, .tij- W. 655 ; 
which see further as to the affidavit under the 6th section. If the 
defendant was a shareholder in March, 1847, and the annual return 
shows him to be one also in March t 1848 ; this is evidence on the 
issue that he was one in January, 1848; Bosanquet v. Shortridge^ 
4 Ex. 699 ; 19 Z. Z. {Ex.) 221 ; see also antCy p. 33. 

0. Companies established by Letters Patent under the 7 W. 4 
and 1 Viet. c. 73. 

By this act the crown is empowered to grant to companies by letters 
patent, certain privileges. 

By sect. 3, such letters patent may provide that the company may 

sue or be sued in the name of their public officer, &c. 

The act requires certain returns to be made of the names of share- 
holders, &c« And all such returns are directed to be made to the 
enrolment office of the Court of Chancery in England and to be 
registered by the clerks of enrolment in Chancery, or the deputy ; 
and any persoji may require a copy of any such return, to be certified 
by the said clerks or their deputy, and the day of their registration 
ox every return to be made in pursuance of this act is to, be written 
on such return by the said clerks or their deputy ; and by sect. 18, 
a copy so certified of such return, including the date to be marked 
thereon, is to be reserved in evidence in all proceedings whether civil 
or criminal, and is also to be reserved in evidence of the day of the 
renstering thereof. 

By sect. 22, actions are not to abate or be prejudiced by the death 
or by any act of such officer, or by his resignation or removal, &o. 

By sect. 26, ‘‘In all cases wherein it may be necessary for any 
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person to serve any summons, demand, or notice, or any writ or other 
proceeding at law or in equity, or otherwise, upon the suid company 
or body, service thereof respectively on the clerk of the said company 
or body, or by leaving the same at the head office for the time being 
of the said company or body, or in case such clerk of the said office 
shall not be found or known, then a service thereof or any agent or 
officer employed by the said company or body, or by leaving the same 
at the usual place of abode of such agent or officer, shall oe deemed 
good and sufficient service of the same respectively on the said 
company or body.” 

By sect. 27, In all cases wherein it may be necessary for the 
said wmpany or body to give any summons, demand, or notice of 
any kind whatsoever to any person or corporation, under the pro- 
visions or diredtiona contained in this act, such summons, demand, 
or notice may be given in writing, signed by the clerk, attorney, 
or solicitor for the time being of the said company or body, without 
being required to be under the common seal of the said company or 
body.” 

Very few charters have been granted under this act, and it is 
believed to be now disused. 


ACTIONS AGAINST CONSTABLES, JUSTICES, AND 
OFFICERS. 

1. Actions against ConstahleSe 

Local venue — General issue— Tender of amends^ (Jr.] By 21 
Jac. 1, c, 12, 8. 6 (enlarging and perpetuating 7 Jac. 1, c. 5), if any 
action upon the case, trespass, battery, or false imprisonment, shall 
be brougnt against any iustice of peace, mayor, or bailiff of a city or 
town corporate, head borough, portreve, constable, tithing-man, 
churchwarden or overseer of the poor and their deputies, or any 
other which in their aid or assistance or by their commandment 
shall do anything touching or concerning his or their office, or 
offices, for or concerning any matter, cause, or thing by them, 
or any of them, done by virtue or reason of their, or any of their 
office or offices, the said action shall be laid within the county where 
the trespass or fact shall be done oi; committed, and not elsewhere ; 
and it shall be lawful to and for all and every person and persons 
aforesaid to plead the general issue^ that he or they are not guilty, and 
give such special matter in evidence as would, if pleaded, have been 
a good and sufficient matter in law to have discharged t];ie defendants 
of the trespass or other matter laid to their charge. The act 42 
Geo. 3, c. s. 6, and other acts, extend those provisions to other 
officers having power of commitment. Bjf the 19th section of the 
1 & 2 W. 4, c« 41, intituled An Act for amending the laws relative 
to the appointment of special constables, and for the better preserva- 
tion of the peace,” it is enacted, That all actions and prosecutions 
to be commenced against any person for anything done in pursuance 
of this act shall be laid and tried in the county where the fact was 
committed and shall be commenced within six calendar months after 
the fact committed, and not otherwise, and notice in writing of such 
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cause of action shall given to the defendant one calendar month at 
least before the oommendemeat of the action ; and in anj such action 
the defendant may plead the general issue and give this act and the 
special matter in evidence at the trial to be had thereupon ; and no 
plaintiff shall recover in any such action if tender of sufficient amends 
shall have been made before such action broughti or if a sufficient 
sum of money shall have been paid* into court after such action 
brought, and if a verdict shall pass for the defendant, or the plaintiff 
shall become "Wnsiiit or discontinue any such action after issue 
joined, or if upon demurrer or otherwise, judgment shall be given 
against the plaintiff, the defendant shall recover his full costa as 
between attorney and client, and have the like remedy for the 
same as any defendant hath by law in other cases ; and though 
a verdict shall be given for the plaintiff in any such action, such 

S lainliff shall not have costs against the defendant unless the judge, 
efore whom the trial shall be, shall certify his approbation of the 
action and of the verdict obtained thereupon.” 

The Municipal Corporation Act, 5 & 6 W. 4, c. 76, by s. 76, pro- 
vides that constables appointed for a borough shall, not only within 
the borough, but also within the county in which such borough is 
situate, have all such powers and privileges, and be liable to all such 
duties, as any constable duly appointed now has, or hereafter may 
have, within his constablewick by virtue of the common law or of 
any statute made or to be made; and, by section 133, in all actions 
against any person for anything done in pursuance of that act, the 
defendant may plead the general issue, and give the special matter 
in evidence thereunder. 

Parish constables appointed under the 5 & 6 Yict. c. 109, have the 
same privileges as other constables ; see s. lo. 

The county police established under the 2 & 3 Viet. c. 93, and 
3 & 4 Viet. c. 88, have the same privileges as constables ; and every 
provision of the 1 & 2 W. 4, c, 41, sujyra^ shall be deemed to extend 
to the constables appointed under this act, except as to any matter 
therein expressly provided. See Freegard v. Barnes^ 7 Fx. 827, and 
the 19 & 20 Yict. o. 69, giving power (s. 6) to county police to act 
within boroughs, is (s. 31) made part of the 2 & 3 Yict. c. 93. 

The defendant, who was a borough constable appointed under the 
5 & 6 W. 4, 0 . 76, was sued in replevin for an act done in discharge 
of his duty as a constable under that act beyond the limits of the 
borough^ out within the county in which the borough was situate : 
Held, that he was entitled under non cepit to give the sj)ecial matter 
of defence in evidence ; Mellor v. Leather^ \ F. Sf B. 619. 

By the 10 Geo. 4, c. 44, s. 4, the metropolitan police have the 

same privileges as constables ; and by the 2 & 3 Yict. c. 71 (an act 
for amending the above act), s« 53, no action, suit, or informa- 
tion, or any other proceeding of what nature soever, shall be brought, 
commencea, or prosecuted against any person for anything done or 
omitted to be done in pursuance of this act, or in the ^ecution of 
the powers or authorities tmder this act, imless twenty days’ previous 
notice in writing shall be given by the party intending to commence 
and prosecute such Suit, information, or other proceeding to the in- 
tended defendant ; nor unless such action, suit, information, or other 
proceeding shall be brought or commenced within three calendar 
inonths next after the act committed ; or in case there shall be a con- 
tinuation of damage, then within three calendar months next after 
the doing or committing such damage shall have ceased ; or unless 
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such action, suit, or information shall be laid and brought in the 
county of Middlesex ; and if the plaintiff shall become nonsuited, 
shall suffer a discontinuance of his suit, information, or other pro<» 
ceeding, after the defendant shall have appeared thereto ; or if a 
verdict shall pass against the plaintiff thereon ; or if upon demurrer 
or otherwise, judgment shall be given against the. plaintiff, the defen«> 
dant shall have his costs, as between attorney and client, and shall 
have such remedy for recovering the same os defendants have for 
recovering costs of suit by law in other cases.” See the 41st sect, of 
the 10 Geo. 4, c. 44. 

Some^otht r Acts of Parliament also give certain protection to con- 
stables acting under them, 

’By Kulo 21, T. T. 1833, in every case in which a defendant shall 
plead the general issue, intending to give the 8{)ecial matter in evi- 
dence, by virtue of an Act of Parliament, he shall insert in the margin 
of the plea the words ‘‘ by statute,** together with the year or years 
of the reign in which the Act or Acts of Parliament, upon which ho 
relies for that purpose, Were passed, and also the chapter and section 
of each of such acts, and shall specify whether such acts are public 
or otherwise, otherwise such plea shall be taken not to have been 
pleaded by virtue of any Act of Parliament ; and such memorandum 
shall be inserted in the margin of the issue and of the Nisi Prius 
record. The plea itself so }Ueaded, in its effect and conscciuences, 
remains altogether unaltered by this rule ; Bartholomew v. Carter^ 
3 31. G. 125, per Tindal, C. J. Therefore, the plea of Not guilty, 
when thus pleaded, lets in not only the defences peculiar to the 
statute under which it is pleaded, but also those which were available 
under it at common law ; Boss v. Clifton^ 11 Ad. cS* t)3l ; Wil* 
Hams V. Jones^ id, 613 ; Baglvton v. Gntteridge^ 1 1 31, W. 465. 
In a case before the C. L. Pro. Act, 1862, s, 222, an amendment, by 
inseition of the words “ by statute,** omitted in the margin of a ^dea 
of not guil^ on the Nisi Priu^record, was refused on the trial ; 
Borynayi v. JUawes^ Car. 31. 12^. But such mistakes or omissions 
are now amendable ; as where the margin omits some or one of the 
statutes relied upon ; Edwards v. Hodges ^ 15 C. B. 477. 

Cases withm the above statutes. 1 Where the prosecutor 'who had 
obtained the warrant pointed out the party to the constables, Lord 
Elleriborough held that he was acting in their aid ; Nathan v. Cohen^ 
3 Camp. 267 ; JDereeourt v. Corhishlepy 6 E. E. 188. But where 
A. sent for B., a constable, and gave the plaintiff in charge for a 
felony, Bayley, J., ruled that A. must plead specially the circum- 
stances which induced him to make the charge; 3BCloughan 
V. Claytouy llolty N. P. C. 478. Parish officers, sued for goods sold 
and delivered for the poor, are not within the statute of James; 
Blanchard v. Bramhlcy 3 31, S. 131. Commissioners of a court of 
requests, having power to commit for contempt, are not within the 
stat. 42 Geo.* 3, c. 85 ; Patteson, J., 3£ackey v. Goddeuy 1 JJotoU 
P. C. 463. The stat. 21 Jac. 1, c. 12, evidently extends only to 
actions to which Not guilty is a proper plea, i. e.y to actions of tort. 
In what cases persons arc entitled to the benefit of statutable provi- 
sions of this kind will be further illustrated by the decisions upon 
notices of action cited, pp. 769 and 774, et seqq. 

Notice of action.'] There is no general provision requiring notice 
of action against a constable. But by the 1 & 2 Wm. 4, c. 41, e. 19, 
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special constables are entitled to notice of action. So are the county 
police established under the 2 & 3 Viet. c. 93 ; and the metropolitan 
police; 10 Geo. 4, c. 44, a. 41 ; 2 & 3 Viet. c. 71, s. 53. Before any 
action can be brought against the constable or other officer or person 
for anything done in pursuance of the 7 & 8 Geo. 4, c. 29, or 7 & 8 
Geo. 4, e. 30, notice in 'writing, and of the cause thereof, must be 
^iyen to the defendant one cale^ar month at least before the com- 
mencement of the action, and the officer, &c., may tender amends, 
&o. ; 7 & 8 Geo. 4, c. 29, s. 75; 7 & 8 Geo. 4, o. 30, s, 41. Con- 
stables anointed under local acts are sometimes entitled to notice of 
action. Where a local lighting act enabled the commissioners to ap- 
point constables having a general jurisdiction, and required notice of 
action against a person doing anything in pursuance of the act : Held, 
that a constable so appointed had no protection beyond other con- 
stables, and that notice was not necessary in respect of anything 
'which was not directly within the powers of the act ; Shatwell v. 
Jlall, 10 M. ^ W. 523. 

Where notice is required, the decisions respecting notice of actions, 
post^ p. 769, and pp. 774, 815 et seqq.^ will be found useful. 

Demand of copy of warrantj^ By 24 Geo. 2, c. 44, s. 6, no action 
shall be brought against any constable, head borough, or other officer, 
or against any person or persons acting by his order and in his aid, 
for anything done in obedience to any warrant under the hand or 
seal of any iusticc of the peace, until demand has been made or left 
at the usual place of his abode by the party or parties intending to 
brin/^ such action, or by his, her, or their attorney or agent, in 
writing, signed by the i>arty demanding the same, of the perusal and 
copy of such warrant, and the same hath been refused or neglected 
for the space of six days after such demand ; and in case after such 
demand and compliance therewith by showing the said warrant to, 
and permitting a copy to be taken thereof by, the party .demanding 
the same, any action shall be brought against such constable, &c., 
without making the justice, who signed or sealed the said warrant, 
defendant, on producing and proving such warrant at the trial of such 
action, the jury shall give their verdict for the defendant notwith- 
standing any defect or jurisdiction in such justice. And if such 
action be brought jointly against ^such justice and constable, &c., 
then on proof of such warrant the jury shall find for the constable, 
&0., notwithstanding such defect of jurisdiction. 

This enactment extends only to actions of tort and not to actions on 
contract (2?. N. 21), of replevin {Fletcher v. IVilkins^ 6 Fast^ 
283), or tue like* 

What persons are within the statute 24 Geo, 2, c. 44.] Church- 
wardens and overseers of tho poor taking a distress for poor’s rates 
are entitled to the protection of the statute ; B, N, P. 24 ; Harper v. 
Carr^ 7 P. J2. 271. So a goaler, who receives and detains a prisoner 
under the warrant of a magistrate ; Butt v. Newman^ Gow. 97. 

This section is intended to protect the officer in those cases only 
where the justice remains liable, and it is necessary, in order to bring 
the officer within it, that he should act most strictly in obedience to 
his warrant. Per Abbott, C. J., Parton v. WUliams^ 3 B, ^ A. 
333 ; Peppercorn v. Hoffman^ 9 M, 4* W, 618. Therefore, when 
there is no remedy against the justice, no demand of a copy is neces- 
sary ; Cotton y. Kadwell^ 2 Hev. 4* 399. Thus where an officer 
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apprehends a different person from that described in the warranty he 
is not protected ; Money v. Leach^ 3 Burr^ 1742 ; although the person 
apprehended is the party against whom the warrant ouyht to have 
issued; Jloye v. Bushy 1 M* ^ O. 775. So where a constable^ 
haying a warrant to search for cotton which had been stolen, took 
also a tin pan and sieve which were claimed by the person robbed, 
but were not mentioned in the warrant, nor likely to furnish evidence 
of the identity of the articles stolen ; Crazier v. Cundeyy Q B, ^ 
232. So where, in executing a warrant of distress, he enters a house 
in such a manner as to become a trespasser ah initio ; Bell v« Oakley y 
2 3/. S. 259. 

But the officer is not deprived of the protection of the statute 
though the warrant is not shown to be legal, provided he acted in 
obedience to it ; Price v. Messenger y 2 i?. P. 158. And, gene- 
rally, a want of jurisdiction in the justices will not deprive the officer 
of the benefit of tlie statute; Atkins v. Kilby y 11 AtL cj* P. 777. 
In an action against overseers for excessive distress for a poor rate, 
no demand of the warrant is necessary ; Sturch v. Clarkcy 4 P. <5r Ad. 
113. The act does not extend to a warrant granted by a judge of the 
Court of King’s Bench; Oladwell v. BlakSy 1 C. ilf. ty P. 036, 

A sheriff, who is sued for an excessive levy, whether for the King’s 
taxes or for a subject, is not within the protection given by these 
acts ; Copland v. Powelly 1 Bing. 369. 

Kvidence of demand.'] The demand may bo proved bv the produc- 
tion of a duplicate original without a notice to produce, Jory v. 
Orchardy 2 B. P. 39 ; and it is sufficient if the demand be signed 
by the plaintiff’s attorney, and left at the defendant’s residence by 
the attorney’s clerk ; Ibid. : Clark v. Woodsy 2 Ex. 395. Where 
the declaration docs not charge the defendants as officers, the plain- 
tiff need not, in the first instance, prove a demand of a copy of the 
warrant. If the defendants mean to justify under the warrant, that 
proof lies upon them, and when they come to that part of the case 
the jdaintiff* must prove a demand ; Price v. Messenger y 3 Esp. 96. 
Where the warrant was in the handB of the gaoler, and the agent of 
the plaintiff made no objection to the copy when tendered, it’ was 
held, that the perusal of the original was aispensed with ; Atkins v. 
Kilby y 11 Ad. ^y K. 777. The demand need not specify the time 
within which it should be complied with ; therefore, where a copy 
was required within three days,” the demand was held sufficient ; 
Collins V. lioscy 5 M. ^y IV. 194. 

If the constable refuse or neglect, for the space of six days, to 
comply with the demand, the constable may be sued as before the 
statute, and the mere fact of the justice being joined as co-defendant 
does not entitle the constable to an acquittal ; Clark v. Woods y 2 Ex. 
395. But if he complies with the demand at any time before action 
brought, though more than six days after the demand, ho will be 
within the protection of the act ; Jones v. Vaughan. 5 Basty 445. 
It is no excuse for non-compliance with the demand, that plaintiff 
has alreadv obtained a copy of the warrant from another person. 
Clark V. Tf^oods, supra. 

Limitation of action.] By 24 Geo. 2, c. 44, s. 8, no action shall be 
brought against any constable, headborough, or other officer or person 
acting as aforesaid (see s. 6, supruy p. 762), unless commenced within 
six calendar months after the act committed ; Freegard v« Bamesy ^ 
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jEx. 827* In an action for a false imprisonment the six months are 
to bo reckoned exclnsive of the day of discharge of the prisoner ; 
Hardy v. iZyfe, ^ B, C, 603. 

When a person is entitled to the benefit of provisions of this kind, 
will be noticed under the next head. Where some constables, under 
a warrant to search for black cloth which had been stolen, finding no 
black cloth, took cloth of other colours, and carried it before a 
magistrate, refusing at the same time to tell the owner of the house 
searched whether they had any warrant to do so, it was held that 
they were within this section of the statute, and that the action ought 
to have been commenced within six months ; Smith v. Wiltshire^ 2 
i/. <$* //. GIO. So where a constable, acting under a warrant com- 
manding him to take the goods of A., took the goods of B., believing 
them to belong to A. : it was held, that tlie action must be brought 
within six months ; Barton v. Williams^ 3 B, 330. 

Aotions against special constables must be commenced within six 
calendar months after the fact committed ; 1 & 2 Win. 1, o. 41, s. 19, 
ante^ p* 701 ; and see, as to other constables, ante^ p. 702. 

Evidvnvv of arrest,"] In actions against constables, it sometimes 
booomes a question wbothcr the evidence is sullioiont to establish an 
arrest. An arrest is not confined to corporal seizure. Whero an 
ufiioer entered the room in wliich the defendant was, and locked the 
door, telling him at the same time that he arrested him, the Court 
held it to be a good arrest, though not n battery ; Williams v. Jones^ 
Cas, t, Ilardto, 300. And if the officer say, “ I arrest you,” and 
the party aoquiesoes, or afterwards goes with him, this is an arrest ; 
Grainger v, //<//, 4 iV. (I, 212. Mere words, liowevor, such as telling 
a man you arrest him, or the like, cannot of themselves amount to an 
arrest; B, N, P. 02. Where the constable said to the plaintiff, “You 
must go with mo,” on which the plaintiff said, “ ho was ready to go,” 
and went with the constable towards a police office without being 
seized or touched, tliis was ruled to be an imprisonment; and per 
Abbott, C. J., “ If a nersou send for a constable, and give another in 
charge for felony, uuu the constable tell the party charged that he 
must go with him, on which the other, in order to prevent the neces- 
sity of actual force, expresses his readiness to go, and does actually go, 
this is an imprisonment;” Povock v. Moore ^ By, vV 31o(hL 321; 
(^hinn v, 3lofiris^ 2 (\ ».V 2\ 301. The law on this point was thus 
laid down by Kyro, 0. J., in Simpson v. //i7/, 1 Bsp. 431 : “ If the 
constable, in oousequenoe of the defendant's charge, had for one 
moment taken possession of the plaintiff's person, it would bo in i>oint 
of law an imprisonment; as, for example, if he had tapped her on 
the shoulder and said, * You are my prisoner,’ or if she had submitted 
herself to his custody, such would be an imprisonment : but the 
merely giving her in charge without taking possession of the X)erson, 
where nothing more passes than merely the charge, is not by law a 
false imprisonment,” In the following ease the oircurastances were 
held to constitute an imprisonment. The plaintifi* appeared before 
the defendant, a magistrate, to answer the complaint of A. for unlaw- 
fully selling his dog. The defendant advised the nlaintiff to settle 
the matter by paying a sum of money, which the plaintifif declined. 
The defendant Uxen said, “He would convict the plaintifi' in a 
mnalty under the trespass act, in which case he would go to prison.” 
xhe plaintifif still declined |>aying, and said ho would appesi. The 
defendant then called in a constable, and said, “ Take this man out. 
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and see if they can settle the matter; and if not^ bring; him in again, 
as I must proceed to commit him under the act.” The plaintiff then 
went out with the constable, arid settled the matter by paying a sum 
of money : it was held, that this was an assault and false ^prison* 
ment, for which trespass would lie ; and which, as no conviction had 
been drawn up, the aefendant could not justify ; Sridffctt v, Coyiicy, 

I 3f. 4* jR. 211, But it is no imprisonment to prevent a person from 
walking in any but one particular direction along a highway ; Jiird 
V, Jones^ 7 Q. li. 742. See Innea v, Wylie^ 1 C, A', 257 ; Warner 
V. Riddiford^ 4 (7, J?., N. S. 180. Where a sheriff's officer, having 
a warrant to arrest A., scut a message to him to fix a time to call and 
give a bail bond, and A. fixed a time, attended, and gave bail : Held 
(in an action for malicious arrest), that this was no arrest ; Berry v. ^ 
Adiimson^ 6 B, C. 528. 

Defence. 

The fact of the defendant being a constable or other publio officer 
is sufficiently shown by proof that he was aoting as such ; and the 
regularity of his appointment will bo then presumed. A constable, 
having reasonable cause to suspect that a felony has been com- 
mitted, is justified in arresting the party suspected, though it 
afterwards ap[)cars that no felony has been committed ; Be^with 
V. Philby^ 6 7/. C, (3d5 ; Davis v. Bussvlly 5 Biny. 354. But it is 
otherwise in a case of misdemeanor, without a warrant ; Fox v. 
Gaunt, 3 B. .S* Ad. 798 ; BowtUtch v. Balchin, 5 Ex. 378 ; Griffin 
V. (Oilman, 1 If. N. 295. And he is in no case justified in hand- 
cuffing a prisoner, unless it be necessary to prevent an escape, or an 
escape be attempted ; Wright v. Court, 4 B. tjr C’. 596. 

2. Actions against Justices. 

In an action agninst a justice of the peace, the plaintiff in addition 
to his proof of trespass or other grievance, must in general prove the 
delivery of a noti<*e of action ; the commencement of the action in 
proper time ; that the venue is laid in the proper county ; and (in 
certain cases) malice and the want of probable cause. In some cases 
also it is necessary to prove that the conviction or order, if any, 

under which the alleged grievance was committed, has been quashed. 

• • 

Statute 11 Sr 12 Viet. c. 44.] By this act, s. 1, after reciting that 

it is expedient to protect justices of the peace in th<? execution of their 
duty,*' it is enacted, “ that every action hereafter to be brought 
against any justice of the peace for any act done by him in the 
execution of his duty as such justice, with respect to any matter 
loithin his jurisdiction as such justice, shall be an action on the cose 
as for a tort ; and in the declaration it shall be expressly alleged that 
such act was done maliciously and without reasonable or probable 
cause, and if at the trial of any such action, upon the general issue 
being pleaded, the plaintiff shall fail to prove such allegation, he 
shall be nonsuit, or a verdict shall be given for the defendant." 

By sect. 2, “ For any act done by a justice of the jpeace in a matter 
of which by law he has not jurisdietton, or in which he shall have 
exceeded his jurisdiction, any person injured thereby, or by any act 
done under any conviction or order made or warrant issued by such 
justice in any such matter, may maintain an action against such 
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iustioe in the same form and in the same case as ho mi^ht hare done 
before the passing of this Aot^ without making any allegation in his 
declaration that the act complained of was done maliciously, and 
without reasonable and probable cause : — Provided^ nevertheless, 
that no such action shall be brought for anythiug done under suoh 
conviction or order until after suen copviction [or order P] shall have 
been quashed, either upon appeal or application to her Majesty’s 
Court of (iueen’s Bench ; nor shall any such action be brought for 
anything done under any such warrant which shall have been issued 
by such justice to procure the jippearance of such party, and which 
shall have been followed by a conviction or order in the same matter, 
until after such conviction or order shall have been so quashed as 
, aforesaid ; or if such last-mentioned warrant shall not liavc been 
followed by any such conviction or order, or if it bo a warrant upon 
an information for an alleged indictable oflence, nevertheless if a 
ftunimons were issued previously to such warrant, and such summons 
were served upon such person, either personally or by leaving the 
same for him with some person at his last or most usual place of 
abode, and he did not appear according to exigency of such summons, 
in suoh case no suoh action shall bo maintained Against such justice 
for anything done under such warrant.” 

hy 8. a, ** Where a conviction or order shall be made by one or 
more justice or justices of the peace, and a w'arrant of distress or 
of commitment shall be granted thereon by some other justice of the 
peace bond Jidc and without collusioif, no action shall be brought 
against the iustioe who so granted such warrant, by reason of any 
defect in such conviction or order, or for any want of jurisdiction in 
the justice or iustioes who made the same, but the action (if any) 
shall bo brougnt against the justice or justices who made suoh con- 
viction or order.” 

By 8. 4, “ Where any poor rate sliall be made, allowed, and pub- 
lished, and a warrant of distress shall issue against any person named 
and rated therein, no action shall bo brought against the justice or 
justices who shall have granted such warrant, by reason of any 
irregxilarity or defect ill the said rate, or by reason of such person 
not being liable to bo rated therein ; and in all cases where a dis- 
cretionary power shall bo given to a justice oL the peace by any Act 
or Acts of J/ar)iament, no action shall bo brought against such justice 
for or by reason of the nuinner in which he shall have exercised his 
discretion in the execution of any such power.” 

By s. 5, no action lies against a justice for having obeyed a rule 
made by the Court of Queen’s Bench under this section. 

The 20 & 21 Viot, c. 43, which enables justices, on summary 
convictions, &o.| to state a case for the opinion of one of the superior 
courts, gives |>ower (by s. 9), after a conviction or order has been 
coniirmc^ or amended on appeal, to the justices who stated the case, 
or any others having the same jurisdiction, to enforce the order or 
conviction ; and no action or proceeding shall be had against the 
justices for enforcing such conviction or order, by reason of any 
defect in the same.” 

Form and cuuse of acfiori.l Scots. 1 & 2 of the 11 & 12 Viet. c. 44, 
are material changes in the law relating to this head. The following 
oases have been decided on them. 

An action of replevin may, it seems, be maintained by the owner 
against the magistrates who issue a warrant of distress upon his 
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goods, subject, however, to the provisions of the above act ; Jones v. 
Johnson^ 5 JSx. 862. 

In trespass de honis^ Sr., the CTiovance was a distress for levying 
a penaltv in a matter within the defendant’s jurisdiction, and the con- 
viction had been quashed because it contained an illegal alternative 
of confinement in the stocks for nonpayment. Held, that the case 
was within sect. 1, and not sect. 2, and semhh^ if the defendant had 
committed to the stocks, trespass would have lain ; Barton v. Brick-^ 
neU^ 13 Q. B. 393. Trespass de bonis and for imprisonment: The 
plaintiff had been convicted in a matter within the jurisdiction of 
the defendant, and the warrant under which the defendant iustified 
recited a conviction tcith costs not really contained in it, and which 
had been quashed. Held, that this was an excess of jurisdiction, and 
within sect. 2 ; Leary v. Patrick^ 15 Q, B, 266, If jusltoes issue a 
%varrant under 2 vK: 3 Viet. o. 8*1, s. 1, to distrain on overseers who 
liavo been illegally ordered by guardians of a union to pay contri- 
bution, it is a case of want of jurisdiction wdthin scot, 2, ana trespass 
lit s ; Ketcbold v. Coltman^ 6 Bx, 189. Mere informality in orders in 
a matter in which justices have jurisdiction, as in a levy for church- 
rates, will not deprive them of the benefit of sect. 1 ; Batt v. Parkin^ 
son^ 20 1j. J, (j 1/, C.) 20tS ; and per Jervis^ C. J., Ib,^ “excess of 
jurisdiction,” in sect. 2, means doing what the justices could not 
possibly have a legal right to do. A summons to appear aftpr con- 
viction is not a summons within the lost part of the proviso in sect. 2; 
and sonh, if the party summoned before conviction appears by counsel 
or attorney, it is an appearance witliin the same section ; Besseil v. 
IJ^t/son, 1 JJ, vS- //, 480. If the warrant of the defendant is put in 
by tlie ]>lainlifi*, it is evidence for the defendant of the previous 
information on oath recited in it ; llayloek v. iSyvarAv , 1 A’. cS* B, 471. 
Although sect. 1 se<*ms to assume that an action will lie against a 
justice of tile peace Ihr an act done by him in his judicial capacity 
and in respect of a matter within his jurisdiction, there appears to bo 
nr> positive decision in sujiport of any such proceeding. In (ivlen v. 
y/o//, 2 //. cS K. 379 ; 27 A. J. (3/. ( ,) 78, where the defendant, a 
justice of the peace, was charged with having maliciously and with- 
out reasonable cause convicted the plaintilf upon an unfounded 
charge substituted for one which had previously failed, the question 
was raised wdicther, assuming the defendant to have Mtcd as stated, 
ho was liable ; but it became unnecessary for the court to give any 
express adjudication on the point. Where a justice acts as such out 
of the territorial limits of his jurisdiction, it is (except in cases 
authorised b}' statute) an excess or want of jurisdiction within sect. 
2 ; seotb, ArnoUl v. Dimsdolc^ 2 B. B, 580 (where tlds is taken 
for granted). In Pedley v. /Ravi’s, 10 C. /i., N. S. 492, 30 L, J» 
{C\ P.) 374, the owmers and occupiers of abbey lauds were empovirered 
to rate themselves, the rates to be enforced by distress warrant issued 
by a justice of the peace, with an appeal to the quarter sessions whose 
decision W’as to be final. The plaintiiT, whose land was not abbey 
land, was distrained upon by virtue of a warrant issued by the 
defendant, a justice. It was held, that be was entitiod to maintain 
an action of trespass. A justice of the peace, who issues a warrant 
to enforce yiayment under a bastardy oraer, is protected by sect, 1, 
although he knew that proceedings by appeal hod commenced, 
there being no allegation of malice;. for he is acting within his 
jurisdiction, and granting a cose is no suspension of his power. 
And quecre, even if it had suspended his power, whether be 
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would not still bave been protected; Kendall v. Wilkinson ^ 4 
^ JB. 680. It would seem from the judgment of the court m 
Kirhg r, Simpson^ 10 JEr. 358 (cited, post, under Notice of Action, p. 
770), that the omission of proper allegations of malice or of reason- 
able cause would, if necessary, be amended at the trial where the 
notice is regular. In Sornmerville v. Mirehouse, 1 B. S. 652, the 
declaration stated that the plaintiff was summoned before the defen- 
dants, who were justices, for non-payment of a church rate, and that 
although ho proved that, as the rate had been demanded more than 
six months before the information, the defendants, according to 
11 & 12 Viot. c. 43, 8. 11, had no jurisdiction, they made an order 
upon him for payment of the rate, and that he incurred expense in 
procuring it to be set aside. The defendants pleaded that a fresh 
demand was made less than six months before the iafor?aatiou. It 
was hold that they not liable, as it did not appear that they had 
been actuated by malice. 

In Pease v. Chaytor, 1 B, S. 658, 31 L, J, (3/. C.) 1, the 
declaration stated that the plaintiff was summoned before the de- 
fendants for refusing to pay a church rate, the validity of which lie 
honestly disputed, and gave the defendants notice ; that they never- 
theless, not acting bond Jide in the belief that they were acting 
in conformity with law, and well knowing that they had no juris- 
diction, mado an order for payment of tlio rate, and issued a dis- 
tress warrant against the plaintitt^’s goods. It was held, on demurrer, 
that the allegations in the declaration were suflicieut to show 
that the defendants acted without jurisdiction, so that it was not 
necessary to allege that they Iwd aotoa maliciously and without reason- 
able or probable cause. At the tria' the judge told the jury that 
if the plaintiff bond Jide intended to dispute, and did dispute the 
validity of the rate, and gave notice to the defendants, who, notwith- 
standing, determined to proceed, the plaintiff was entitled to 
recover ; but if the jury thought that the objections made bjr the 
plaintiff were merely a pretext for the purpose of ousting the juris- 
diction of the justices, the defendants must succeed. It was held 
that the direction was im|>erfect, as the jury were not asked whether 
the defendants decided honestly upon the evidence before them, which 
they might have dune, in which case, without malice and want of 
reasonable oa^o, they would not be liable, as they had jurisdiction 
to decide for me time being on the bona Jides of the plaintiff; ^V. C\ 
3 B, ^ f>2l ; 32 X, J, {Sf, C.) 121 ; jfcr Wightraau and Blackburn, 
JJ. ; Mcllor, J., dissenting. 

In an action against a magistrate for a malicious conviction, the 
question is, not whether there was any actual ground for imputing 
the crime to the plaintiff, but whether upon the hearing there 
appeared to be none. The plaintiB* must prove a want of a pro- 
bable cause for the conviction, which he can only do by proving what 
passed upon the hearing before the ma^^istrate when the conviction 
took place. The magistrate has nothing to do with the guilt or 
innocence of the oflender except as they appear from the evidence 
laid before him ; Burley v. Bethune, 5 ’taunt, 580. 

It is not material that a conviction should be drawn up formally 
at the time when it takes place ; for it is only a formal record of 
what has been done by the court. It will properly bear date at the 
time when in «faot it took place, and the Court will give credit to it 
as to a conviction made at that time, when produced in a collateral 
proceeding, such as an action of trespass; Gray v. Cookson, 16 East, 
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20; Massey Johnson^ 12 JSast^ 82; Gimhert v. Cbyii^y, MCI. 
4* 478 ; see Chancy v. Payne^ 1 Q. B. 712. But, in gcneralp 

an or(Iej\ or a wap'rant of oommitment, cannot bo so drawn up ex 
post facto ; for it ought to be legal and cOeotual at tho time of 
enforcing it; -K. v. Cheshire^ 5 B. 4J* Ad, 439; JltUchinson v. 
Lotcndes^ 4 B. Ad, \\S, Where a justice, instead of drawing 
up a regular conviction, ordered tho offender into custody till ho 
could settle tho matter wuth the prosecutor, which ho accordingly 
did and was dismissed, it was held that tho justice could not justify 
in an action of trespass ; Bridyett v. Coyney^ 1 M. «!(' 211. 

The acts of a justice, who has not duly qualified by taking tho 
oaths, 4&C., are not absolutel}* void, so as to make him a trespasser; 
Margate ]*ier Co, v. Jlannapn^ 3 B. A, 266. 

Lnnitatiopi of Action,"] By the 11 & 12 Viet. o. 44, s. 8, ** No 
action shall bo brought against anv justice of the peace for anything 
done by him in the execution of hfs ofiioe, unless the same be com 
menced within six calendar months next after the act complained of 
shall have been committed.” The previous enactment was 24 Geo. 
2, c. 44, sect. 8, tile decisions on which generally apply to tho present 
act. 

Tho six months are to be reckoned exclusive of tho day of com- 
mitting the act; Clarke v. JDaiey^ 4 3Joore, 465; for instance, if tho 
imprisonment or cause of action ends on tho 14th of December, it is 
a suflicient commencement of the action if tho writ issue on tho 14th 
of June; Jfnrdy v. Itylc^ 9 B, iV C. 603. In case of a oontinidng 
imprisonment, a justice is liable to answer for such part of it suilbred 
under his warrant as was within six calendar months before the 
action commenced; 3fassey v. Johi ou, 12 67; IPeston v. 

Fournier^ 14 Fasty 491. In case of an action for a distress for 
church rate, the three months limited for bringing the action are to 
be reckoned from the time at which the disvress was sold ; Collins v. 
BosCy o 31, Jf'. 194 ; 7 JJowL 796. In Pease v. ChaytoVy 3 
B, S, 621, 32 L, J. (M, C,) 121, tho defendants made an order for 
the payment of a rale on the 6th of January, The distress warrant 
wa;j signed upon tho 3rd of February, and goods of the plaintiff 
seized on the 1 1th of Marcli. The order was quashed upon certiorari 
on tho 9tb of May, and an action commenced on tho I3th of June. 
It was held tliat although tho action was too late at regarded the 
malting of the order and the expense of quashing it, yet that tho 
seizure was itself a caute of action against which the defendants were 
not protected by lapse of time. 

An action brought under 2 & 3 Viet. c. 47, s. 18, against one of the 
magistrates of the police courts of the metrox>olis must bo cornmoneed 
within three calendar months after tho act committed, and tho venvs 
must be laid in the county of Middlesex ; see Barnett v. CoXy 9 Q. B. 
617, where the conviction took place in cxer^' of the jurisdiction 
given by tho 3 & 4 Viet. c. 84, s. 6. So whTTt" the act done was 
within the ordinary province of a county justice ; Ilazeldine v. Oroce^ 
3 Q. B, 997. 

The Nisi Pritis Beoord now always specifies the date of the issuing 
of the writ of summons by which tne action wq^i commenced., 

Notice of Action,] By the 11 & 12 Viet. c. 44, sect. 9, ** Ko suoh 
action shall be commenced against any such justice of the pe^ until 
one calendar month at least after a notice in writing of such intended 
action shall have been delivered to him» or left for him at his usual 
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place of abode, by the party intending to oommenco such notion, or 
by his attorney or agent, in which said notice the cause of action, 
and the coart in which the same is intended to be brought, shall bo 
clearly and explicitly stated ; and upon the back thereof shall bo 
indorsed the name and place of abode of the party so intending ^ 
sue, and also the name and place of abode or of business of the said 
attorney or agent, if such notice have been served by such attorney 
or agent.” 

The language of this act difTers from that of 24 Oeo. 2, c. 44, s. 1, 
and many of the following oases must therefore be received with 
caiit.toii as existing autlioritics. 

Under 24 (leo. 2, c. 44, it was hold that a magistrate was not within 
the protection of that act, unless he bona fide believed that the act 
complained of was done by him in the execution of his duty as a 
magistrate; i^ann v. Clipper'on^ 10 Ad. cS* />82 ; lindd v. Scott, 
2 Sroit, iV. IL 6;U ; see llermmm v. Senesrhuf, 82 />. J. {(\ P.) 
48; 13 P., N. S, 892; Jtobvrts y. Orchard, 2 If. .S* C. 769; 88 
L. J. {Bx.) 65 ; p. 774. And malice and want of reasonable 
or probable cause will not dispense with notice ; Kirby v. Simpson, 
10 7s'jp. 35H ; cited infra. Then* must be notice, though the order 
in respect of which the action is brought wirs not*mioie “ uj) 0 !i 
fomplaint ” ns required by statute ; Norris v. Smith, 19 Ad. S' B. 
18S. There foro, wliero ono magistrate com milled the iiudlier of a 
bustard child, though two magistrates onlv had jurisdiction in sucli 
a case, ho was held entitled to notice; W'vtlvr w Take, 1) Bast, 861. 
So where ho has authority over tho subject-matter of the complaint, 
though the place where \hu odonco is committed is not within his 
jurisuiotion ; Prastidyv v. Woodman, 1 li. S O. 12. So whore a 
magistrate committed a driver for being on tho shafts of a cart stand- 
ing still, tho act only autliorising comraitment for riding ou them; 
liird V, Gunston, cited in Cook v. Leonard, (> ft. S (h 851. Where 
the capacity in which tho party acted is e<]ui vocal, as wIuto a lord of 
a ina?:or, being also a justice of peace, seized a gun in tho house of 
an unipialitied person, it will bo prcsuineil that ho acted as a justice ; 
Jtrif/f/s V. Bvetyn, 2 H. 7U, 114. 

It has been already shown that, whether tho action bo brought 
under sect. 1, or sect. 2, of 11 & 12 Viet., the defendant is entitled 
to notice; but in the east* of Kirby y, Simpso/i,' 2:^ A. J. {M, C*) 
165 ; 10 Bx. 858, cited post, p. 774, ParUo, ii., expressed liis opinion 
that it was for tho judge to determine (under sect. 2), whether tho 
defendant was acting bona fide in tho execution of his olfiee as justice, 
and, therefore, whether n notice of action was necessary. In an 
action under sect. 1, the plaintiff’s own case admits that the defendant 
was in tho execution of his office, and the question of bona fdes does 
not arise. The defendant cannot claim the benefit of the statute, 
unless he bo in fact a justice ; but it is unimportant whether ho was 
qualified ; Margate Pier Co. v. Hanna m, cited ante, p. 769. 

Whore the act in question has not been done in the capacity of 
a justice, and cannot be referred to that character, notice is not 
jrequired ; James v. Saunders, 10 Bing. 429; 4 M. Scott, 316; 
f^rgan v. Palmer, 2 B. S C. 729. Thus, it is not required in an 
action against a justice for not being duly qualified ; Wright v. 
Ifor^oti, Holt, 458. See further as to notice of action, p. 774-7, 
In Taylor v. NesJleUl, 3 E. S -S* ^ notice of action under 

sect. 1, which did not show that the act complained of was within 
the defendant’s jurisdiction, was held insufficient. Where a notice 
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of action to a magistrate was signed by tho plaintifiT himself, but 
indorsed by his attorney, it was held that the notice was suttloient ; 
Morgan v- Leach^ 10 m. 11' 5uS, cited 2 >osi^ pp. 77G, 777. The 
notice of action may bo served before the quashing of the conviction 
under which the act complained of has taken place ; Hag lock t. 
Sparke, 1 J5?. «y 71. 471. 

The Highway Act, 6 (> Win. 4, c. 50, requires twcnty-oiio days’ 

notice of action ; yet if a justice acts under it, as such, he is entitled 
to his month’s notice ; Jiix v. Horton^ 12 jid* «S!* H 470. See 5 & 0 
Viet. c. 07, 8. 4, iVi/iYi, p. 775. 

As to notice of action against a metropolitan police magistrate, see 
2 & 3 Viet. c. 71, 8. 53 ; 10 Geo. *1, c. 44, s. 41, ante, pp. 7G0-1. 

As to tho form and mode of giving a notice of action, v^c., see post, 
pp. 775-7. A threat to lake proceedings’’ unless the justice com- 
plies with a request of the plaintiti* to give certain names, is not 
equivalent to notice ; Norris v. Smith, 10 Ad, dy K, 18B. The court 
in which tlio action is to bo brought must be specitied under the now 
act. It is enough if it givc^ the place of business of tho attorney 
though he resides elsewhere ; liohes'ts v. IVillUuns, 2 C, J7, ^ It, 
5(Ji. If the attorney’s name and place of abode are in tho body 
instead of on the back of tlie notice, it seems it is sulllcieut ; for 
the intent of tho statute is, that the justice may bo able to tender 
amends to tho party or his attorney; see Crookvw Cnrrg, cited Tidd, 
9th ed. 30 (;i). if the notice is given and served by tlie party, it is 
needless to mention the name or abode of any attorney. 

Tender of amends do4‘s not dispense \\itli proof of proper notieo ; 
Martins v. Vpcher, 3 Q. li, G02. Th<? notice may be proved by a 
dujilicate original witliout giving a notice to produce; see a}tte, p. 14, 
and when? the notice is gi\en by an attorney, service !)y tlic attorney’s 
clerk is sullicieiit ; Morgan v. Lvach, supra, {See further as to notice, 
post, pp. 773-7. 

Ilridrnce to connect the Justice u ith the trespass, and the ivnrrani 
udth the ro;/roYiVo/. j 111 case of iinprihoiimeiit under the warrant of 
a magistrate, in order to connect the magistrate with the act a notice 
to produce the warrant should bo served upon the dei'endant, if tho 
warrant bo in his iiosscssion, so as to enable the plaintilf to give 
secondary evidence of its contents. IJut if the warrant remains in 
tho hands of the officer, he must be served with a sidtpaend duces 
tecum, A copy of it may bo obtained by proceeding und^ r 21 fieo. 2, 
c. I I, 8. G, ante, p. 7G2. The connection between the iustice and tho 
officer may likewise be proved, by showing that the former has 
recognised the acts of the latter. 

In order to render the conviction a good defence at common law, it 
must be connected with the warrant of commitment, and if it bo aeon* 
vietion for an offence differing from that recited in the commitment, 
it will furnish no justiffcation ; Jiogers v. Jones, *6 B, C, 400. 
Where the warrant and conviction state all the circumstances which 
are essential to give them validity, and are connected by internal 
reference, no other evidenoo appears to be necessary than the pro- 
duction of them ; Strickland v. nard, 12 East, 74 (n) ; see further, 
as to proof of conviction, ante, pp. 53, 68. 

Venue — General Issue^ Tender of Amends, ^c,] By the 11 & 12 
Viot. 'c. 44, 8. 10, In every such action the venue shall be laid in 
the county where the act complained of wai committed, or in actions 
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ia the County Court the action must be brought in the court within 
the district of which the act complained of was committed ; and the 
defendant shall be allowed to plead the general issue therein, and to 
give any special matter of defence, excuse, or justification in evidence 
under such plea, at the trial of such action : provided always, that no 
action shall bo brought in any such County Court against a justice of 
the peaoe for anything done by him in the execution of his office, if 
such justice shall object thereto; and if within six days after being 
served with a summons in any such action such justice, or his attorney 
or agent, shall give a written notice to the plaintifF in such action, 
that he objects to being sued in such County Court for such cause of 
action, all proceedings afterwards liad in such County Court in any 
such action shall bo null and void/’ 

The words “ by statute” should he inserted in the margin of the 
plea delivered, otherwise it will have only the same effect as in 
ordinal^ cases ; and the chapter and section of the act upon which 
the defendant relics, should also be inserted in the margin of the 
plea. 

Where the act complained of is done in the county of Lancaster, 
the venue must ho laid in the division within which the act was com- 
mitted ; see Atkinson v, llornhg^ 2 C. vV A'. 33o. 

The venue in an action against a metropolitan police magistrate for 
anything done by him in pursuance of the 2 i\: 3 Viet. c. 71, and of 
10 Oeo. •!, 0 . 44, must bo laid in the county of Middlesex, though tlio 
not be within the ordinary province of a county justice; sec llazeldinc 
V. Orove, 3 Q. li. 997. 

11 & 12 Viet. c. II, sfot. 11 , after notice, and before action, fho 
iusticc may tender amends, and a^er action, and before issue joined, 
ho may pay amends into court ; and such tender and payment may 
bo given in issue under Not guilty; and if the jury arc of opinion 
that the plaintitt* is not entitled to more damages thau the sum so 
tendered or paid, or st> tendered and paid, they shall give a verdict 
for the defendant, and the plaintilf shall not be nonsuited. 

IVhen plaintiff to he nonsuited or verdict /bund^for de/iitidant.'] By 
the ll & 12 Viot. c, 41, H, 12, If at the trial of any such action the 
plaintiff shall not prove that such action was brought within the 
time hcroinboforo limite<l in that behalf, or that such notice as afore- 
said was given one calendar month before such action >vas com- 
menced ; or if he shall not prove the oauso of action stated in such 
notice, or if ho shall not prove that such cause of action arose in the 
eouuty or place laid os renue in the margin of the declaration, or 
(when such plaintiff shall sue in the County Court) within the dis- 
trict for which such court is holden, then and in every such case 
such plaintiiT shall be nonsuit, or the jury shall give a verdict for the 
defendant/* 

As to the Jury finding a verdict for the defendant when they are 
of opinion that the sum tendered or paid into court is sufficient, see 
Ik 11) supra. 


Damag^A^ By the ll& 12 Viet. c. 44, s. 13, “ In all oases where 
the plaiutifiT in any such action shall be entitled to recover, and he 
shall prove the^ levying or payment of any penalty or sum of money 
under any oonviotion or order as paroel of the damages he seeks to 
recover) or if ho prove that he was imprisoned under such conviction 
or order, and shall Seek to recover damages for any such imprison* 
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xnent, he shall not be entitled to recover the amount of such penalty 
or sum so levied or paid, or any sum beyond the sum of two-penoe 
as damages for sucn imprisonment, or any costs of suit whatsoever, 
if it shall be proved that he was actually guilty of the olTcnce of 
which he was so convicted, or that he was liable by law to pay the 
sum he was so ordered to pay, and {with respect to such imprison- 
ment) that he had undergone no greater punishment than that 
assigned by law for the offence of which ho was so convicted, or for 
non-payment of the sum he was so ordered to pay.” 

3. ActioTis against JRevenue Officers and others acting in Execution 

of Statutes, 

There are many Acts of Parliament, private, local, and personal, 
and public and general, which protect orncers and persons acting in 
the execution of their several duties or powers. Their general object 
is to require previous notice of action ; to malco the action local ; to 
limit the time of commencement ; to dispense with special pleading ; 
and to enable the defendant to tender amends. 

Provisions of the above nature in public general Acts of Parliament 
exist for the protection, among others, of officers of customs, and 
others aiding them, 16 & 17 Viet. c. 107, ss. 313 et seq , ; of excise, 
7 8 Geo. 4, c. 63, ss. 114 — 9; of justices, sec anfe^ tit. Actions 

against Justices ; of constables and others previously mentioned, of 
bailiffs of local courts, 7 & 8 Viet, c. 19; of persons acting in the 
execution of the County Courts Act, 9 & 10 Vict. c. 96, s. 138, and 
15 & 16 Vict. c. 54, si 6 ; of officers in bankruptcy, 12 & 13 Vict. 
c. 106, ss. 107, 159 ; of persons acting under the Highway Act, 5 & 
6 Wm. I, 0. 50, s. 109, and 27 it: 28 Viet. c. 101 ; oV commis- 
sioners of metropolitan sewers, 11 & 12 Vict. c. 112, s. 128; of com- 
missioners or others acting under the Poor Law Acts, 4 & 6 Wm. 4, 
c'. 7<>, 8, 101 ; under the Game Law Act, 1 & 2 Wm. 4, c. 32, s. 47 ; 
or under the general or a local hoard of health, 11 & 12 Vict. c. 63, 
H. 139; of railway companies acting under their several special acts,, 
and of persons acting under numerous parochial and district acts. 
Such nets do not agree in every respect cither in their phraseology 
or provisions ; but the general principles applied to the construction 
of them are the siime. 

By the 5 & 6 Vict. c. 07, s, 3, so much of any clause, or provision 
in any act or acts commonly called * ptiblic, local, and personal,' or 
‘local and personal,’ or in any act or acts of a local and personal 
nature, whereby any party or paiiies are entitled or permitted to 
plead the general issue only, and to give any special matter in 
evidence without specially pleading the same, shall bo and the aamo 
is hereby repealed,” 

By the 5 & 6 Vict. c. 07, s. 5, after reciting that “ divers acts^ 
commonly called ‘ public, local, and personal,* or local and personal 
acts, and divers other acts of a local and j>ersonal nature, contain 
clauses limiting the time within which actions may be brought for 
anything done in pursuance of the said acts respectively ; and that 
the periods of such limitations vary very much, and it is expedient 
that there should be one period of limitation only,” enacts, “ that 
from and after the passing of this act the period within which any 
action may be brought for anything done under the authority or in 
pursuance of any such act or acts shall bo two gears^ or in case of 
continuing damage, then within one gear after such damage shall 
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have ceased ; and that so much of any clause, provision, or enactment 
by which any other time or perioa of limitation is appointed or 
enacted shall oe and the same is hereby repealed.” 

Notice of Action J] As a general rule it may be laid down that a 
public officer or other person is entitled to notice of action if he bond 
fide believed that the act complained of was done by him in the ex- 
ecution of his duty, or in pursuance of the statute requiring notice 
of action ; Booth v. Clive^ 10 C\ B. 827 ; Read v. Coker ^ 13 C. 
JS. 850; 22 L. J, {C. P.) 201. ‘‘ Whether the defendant had rea- 

sonable ground for his belief” seems to be not properly a distinct 
question for the jury ; Oosden v. R/pkirk, 4 Rx, 445 ; it is only 
qmrt of the question of honn fides, and an ingredient for arriving 
at an opinion upon it ; Booth v. C7/re, supra ; Cox v. Retd^ 13 Q. 
If. 558 (explaining Kine v. Rversheil^ 10 Q. i?. 143, and some 
previous cases in Q. B,)\ Hermann v. Saneschaly 32 L, J, (C. i\) 
43; 13 C, B.y N S. 392. In this case, it was laid down that 
where notice of action is required for anything done in pursuance of a 
statute, the question, whether a person is entitled to notice, depends 
on whether “ ho lionestly believed in such li state of facts as would, 
if it had existed, have alfordcd a justilication for the act complained 
of ; ” and this rule was adopted by the Kx. Ch, in Roberts v. 
Orchard f 33 L, J. {^Rx,) 65 ; 2 IT, C, 769. It is not necessary 
that the defendant should have known of the existence of the 
statute, or have known what was the governing statute ; Rq^d 
V. Cokvr^ supra ; and all difficulty of this nature is got rid of by 
the above rule; per Williams, .T., in Roberts v. Orchard, The 
question has been commonly treated as one for tho jury, as in 
ilazeldine Grotu*^ 3 (i, B, 997 (Justices); Cox v. Reidy 13 Q, B. 
558 fGamo Aot^ ; Oosden v. PJlphicky supra (Constable) ; Horn 
V. Inornboroughy 3 Rx, 81G (Malicious Trespass Act). But iu 
Arnold v. Homely 9 Rx, 40<> ; 23 L, J, {Rx,) 137, under tho 
Customs Act, which requires notice, and that no evidence shall be 
^iven of any cause not contained in it, the court held that the 
judge is to decide, on evidence or admitted facts, whether tho 
defendant acted honestly, believing it to be his duty so to act. In 
JCirbp V. Simpson^ 10 Rx, 3o8 ; 23 Z. J, {M, C,) 165 (cited antCy p, 
770, unde^-^i^/lV);^«^/y<nV^s^ jHstices)^ it was held in an action under sect. 
1 of 11 12 Viet. c. 44, that notice is necessary though malice and 

want of probable cause be alleged, and tliat the question of bona fides 
does not arise at all. • 

A person is not entitled to uolioe of action as a justice, constable, 
or otlior officer, because ho bond Jide believed he was such, ho 
not being so in fact ; lluphes v. Bucklandy 15 M, Jl\ 350, 
per Parke, B. ; Lxdster v. BorroWy 0 Ad, R. 654. But where 
trustees are entitled to notice of action under an Act of Parlia- 
ment, they are entitled to such notice if they are trustees de facto : 
Hughes v. Bucklandy supra y per Parke. B. ; so in the case of a 
public officer de factoy as bailiff ; Braham v. WatkinSy 16 M. 
4* IF. 77. A surveyor of the highways informally appointed, who 
acted bond Jidcy was held entitled to notice of action under tho 
Highway Act; ZTii^^ms v. Wagdneyy 15 M, W, 357. Where an 
action was brought against the servant of a person who bond fide 
believed himself to be the owner of a fishery, and had if^asonablo 
grounds for such belief, but who was not so, for an act which would 
have been justified under the 7 & 8 Geo. 4, c. 29, if he had been such 
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owi;er, and the act gave proteotiou to any person for anything done 
in pursuance of it ; it was held, that the defendant was entitled to 
notice action ; IFughcs v. Lackland^ supra ; Allen v. Preece^ 10 J?x. 
443 ; 24 i. J. (Px.) 9, But in order to give the protection of a 
statute, the speciho act need not be authorised by the statute ; thus 
surveyors of highways were held entitled to notice of an action 
brought for injury sustained by tho plaintiffs from an obstruction 
negligently lett on tho highway bjr the person employed by the 
defendant^f to erect a weighing machine, though there is no express 
power ill 5 & 0 Wm* 4, e. 50, to erect weighing machines ; Ilarawick 
V. 3/o««, 31 L. J, (iiV.) 205 ; 7 7/. N. 13(5, If a person makes a 
wrongful distress for two causes, for one of which only he is entitled 
to notice of act ion f ho may be sued in respect of the other without 
giving him notice of action ; Lfnnoni v. Southall^ 5 M, tV 41G. 
The usual clause of protection in railway acts does not make a notice 
necessary where tho company are sued for negligence as carriers ; 
Carpiie v. London and Jlrighton llaiUcay Co., 6 CL 7/. 747. 

The necessity of giving notice of aclioii is not in general limited to 
actions f(»r torts. Thus notice of action must be given to a turni>ike 
collector bef<ire an action cx contractu Jo recover back money bond 
fide but illegally received can be sustained ; Waterhouse v. Keen, 4 
Ji, C. 2(10; Kent v. Great Jf'‘estc?*n Hail way Co,, 3 C, 7f. 714 
(for excessive charges), II ut it is not in general necessary to give 
a notice of action before suing on a speciiio contract, as a building 
contract with a board of h< alth ; Davies y. The Mayor of Swansea^ 
8 Kx, 808. Where a local act directed that tho guardians, &o,, of 
a parish should be sued in tho name of their vestry clerk, and 
required notice to be given of any action for anything done iu 
pursuance of tho act, it was liold, that notice was not necessary in 
an action for work and labour ; Klviehcr y. Grccnxcood, 4 Dotol, 166* 

The intended plaintiff should give tho notice. Sometimes tho 
statute re 4 uiriiig the notice allows it to bo given by an attorney or 
agent on his behalf. Where a notice of action was given on behalf 
of two, one of whom was dead, and the action wan brought in tho 
name of the other, tho court held the notice insufficient ; Pilkinyton 
V. liiley, 3 Kx, 730 (under 3 & 4 Wm. 4, c. 90). Where a statute 
required a notice of action to be given “by the attorney or agent of 
the party : it was held, that a notice of action might be given by tho 
prochein amy of an infant, although ho might not be tno prochein 
amy on the record ; Dc Gondouin v. Lewis, 10 Ad, 7i. 117.^ 

The notice should be given to the intended defendant, or, if it is 
intended to make more than one person defendant in the action, the 
notice should be given to all the defendants entitled to notice. In a 
case where the same party acted as a clerk to two public bodies, and 
a notice of action was given, addressed to him as clerk of the one 
body, the cause of action arising under the supposed authority of the 
other body, it was held that the notice was insufficient ; Ilider v. 
Dor roll, 1 Taunt, 383. 

By the 5 & 6 Viet. c. 97, s. 4, “ In all coses where notice of action 
is required, such notice shall bo given one calendar month at least 
before any action shall be commenced ; and such notice of action 
shall be sufficient, any act or acts to the contrary thereof notwith* 
standing/’ Jn reckoning the calendar month in a noUce of action, 
both the day of delivering the notice and that of issuing the writ 
must be excluded ; JToun^ y. Uiggon^ 6 3f. 4* (oecided on 

24 Geo. 2, c. 44), 
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The notice should be a formal notice, and not a mere letter of 
course ; Lewis v. Smithy Holts C. N. P. 27. It is usual to state 
the address and addition of the party to whom the notice is given, 
but this is not absolutely necessary, unless required by the statute. 
In general, the Intended plaintiff’s name and place of abode should 
be given in the body, or in the indorsement of the notice ; Wood v. 
Folliott^ 3 JB, 552, n. In this case, William Wood, of 

Ilotherhithe, in the county of Surrey, merchant,” was held a suiH- 

dent description. It is not in general necessary to state the names 
of all the parties intended to be included in the action, or whether 
the action is to be a joint or several one ; liax v. Jones^ 5 Price^ 
108, Where a writ was sued out as described in the notice of action, 
but afterwards discontinued, and, within the time limited by the 
statute, another writ was sued out, and served, in which another 
person was joined as defendant : it was held, that the notice given 
was sufficient; Jones v. Simpson^ 1 C. J, 17*1. The notice need 
not, unless tlic statute requires it, state the form of the action to 
bo brought ; J^rivkett v. (iratrex^ 8 Q. J/. 1020 ; PUkinffton v. 
liilep, 3 Px, 739. It is suflicient to state the cause of it ; Jones v. 
liird^ 5 71. A. 837. The cause should bo stated with clearness 
and certainty ; Preeman v. Zinc, 2 Chit^ 073 ; Gimhert v. Cof/neg, 1 
M^CL cV y, *109 ; but it is suflicient if it informs the defendant sub- 
stantially of the ground of complaint. The time ami place of the act 
complained of should bo stated ; Jacklin v. Pglchcy 14 3f, cy ir. 381 ; 
Brvesc v. Jerdein^ 4 Q. B. 585. As to what is suflicient statement 
under the County Court Act, 9 & 10 Viet. c. 95, s. 138, see Burton v. 
Le Oros^ 34 Z. J, (Q. 7Z) 91. There was a notice of action to 

magistrates, for that the defendants, ‘‘ at , on the Ist day of 

August,” &o., inj|>ri8oned the plaintiff, and also for that they, “ on 
the said 1st day,” seized plaintiff’s goods. It was held that tho 
place first mentioned might apply to the whole subject of complaint ; 
Leary v. Patrick^ 15 Q, B, 266. Where the cause of action is for 
having done an act maliciouslj^ and vrithout any reasonable or pro- 
bable cause, tho notice should state that tho act complained of was so 
done ; Massey v. Johnso7i^ 12 Past^ 67. A notice of action whieli 
stated that the action would bo brought for causing a distress to be 
made, is sufiioieut, though tho action is for trespass ; Iloilinyworih 
V. P(iimef\ 4 Px, 267. Tho notice is suflicient, tliough it states the 
not complained of to have been done by mure persons than it really 
was ; Brvese v. JerdeiHf supra, A notice under a local act, that, 
unless the name of the person on whose information the defendauts 
had taken certain steps was given up, proceedings would be taken 
against them, was held bad, because it was conditional ; Norris v. 
Smithy 13 Ad. Jj* P, 188 ; and ;><?r Patteson, J., i5., the notice 

should have specified that the action would he commenced at the 
expiration of the number of days mentioned in the act. Signature 
of the notice by the plaintiff, or his attorney or agent, is not necessary 
under 24 Geo. 2, o. 44 ; Morgan v. Leach^ 10 37. W, 658. 

Sometimes the statute requiring the notice requires tho name and 
plaoe of abode of the intended plmntitt' or his attorney or agent to he 
indorsed on the notice. As to this indorsement on a notice of action 
against a magistrate, see ante^ p. 771, under Actions against Justices. 
On a notice of action against a magistrate, it is suiHci^it to indorse 
the initial of the Christian name of the attorney, with his surname 
and abode at length ; Mayhew v. Locke, 7 Taunt, 63. It is sufficient 
»if indorsed by a firm of two attorneys who are partners, and are 
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employed bj the intended plaintiff ; and is ^od» though one of the 
Christian names of one be omitted , if there was no other tirni of the 
same surname in the same place at wbioh the notice boro date ; 
James v. Swift, 1 7). <5* ^>25; 4 li, C, 681, And an attorney 

may be described on ‘such a notice as of the plaoo of his offioo; 
Itoherts V. WiUunns, 2 C. JJ. JR, oGl ; or as of his residence ; 
Ib, Describing him generally of a largo town would not be 
sufficient, but this would ho otherwise if the town be a small one ; 
Crooke v. Currie^ Tidd 7V., 7th cd.| 30 (n) ; Osborne v* Ouugh^ 3 
It. ^S* P. 051. 'Where the indorsement was “ given under luy hand at 
Durham," vrithout any other notitication of residence, it was held to 
be insufficient, being a mere description, not of residence, but of the 
place of signature; Taylor v. Fenwick, 7 I\ 77. 635, n. Where the 
notice was indorsed by A. and H. as attorneys for the plaintiff, and, 
the partnership having been dissolved, the action was brought by A. 
only', this was held to be uo ground of objection ; Ilolliny worth v. 
Palmer, 4 Ex. 267. 

The service should be made as directed by the act of parliament. 
In general it is sufficient to servo the notice personally or leave it for 
the intended defendant at his usual place of abode ; seo Castle v. 
Earditt, 3 T. 77. 623, It is not necessary that the plaintiff or his 
attorney should personally serve the notice ; Moryan v. Leach, 10 
M. .y jr. 558. 

It is, in general, necessary ti> plead specially the want of notice of 
action when required by local and personal statutes ; 5 & 6 Viet, 
c. 07, s. 3 (cited ante, p. 773). See Edwards v. (rtcat IPestern 
Itaihcay Co., 11 C. It. 588 ; Darcy v. ICartie, 14 A/. cS* IP. 109. See, 
as to when it must be specially pleaded in other cases, Bulleu and 
Leake on Pleading, 2nd ed., p. 638. 


ACTIONS BY EXIX’UTOKS AND ADM1NI3TUATOUS. 

% 

Before the act establishing a Court of Probate, 20 & 21 Viet. o. 77, 
there were many courts and persons having jurisdiction to grant 
probates and letters of administration. These powers are, by that 
act, transferred to the Court of Probate. A similar act has also been 
passed for establishing a Court of Probate in Ireland. By 20 21 

Viet. c. 77, 8. 23, the Court of Probate shall be a Court of Record, 
and such court shall have the same powers, and its grants and orders 
the same effect throughout all England, and, in relation to the per- 
sonal estate, in all parts of England, of deceased persons, os the 
Prerogative Court of the Archbishop of Canterbury and its grants 
and orders respectively in relation to those matters and causes testa- 
mentary and those effects of deceased persons wiiich arc within the 
jurisdiction of the said Prerogative Court. 

By sect. 46, a probate, or letters of administration may be granted 
by the district registrar, if it shall appear by affidavit of the person, 
or some or one of the persons applying for the same, that the testator, 
or intestate, at the time of his death, had a lixed place of abode 
within the district in which the application is made, such place of 
abode being stated in the affidavit ; and such probate, shall have 
effect over the personal estate of the deceased in all parts of England. 
By sect. 47, such affidavit shall be conclusive for the purpose of < 

L L 8 
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authorising the grant by the district registrar, and no such grant 
shall be liable to be impeached Jby reason that the testator, or intes- 
iate» had no fixed place of abode within the district at the time of his 
dMth ; ‘^aiid every probate and administration granted by any such 
district registrar, riioll effectually discharge a'nd protect all persons 
paying to, or dealing with, any executor or administrator thereunder, 
notwithstanding the want of or defect in such affidavit, as is hereby 
req^ed.” 

By sect. 57, the affidavit as to the place of abode and state of the 
property of a testator or intestate, wliich is to give contentious juris- 
diction to the judge of a county court under the previous provisions 
in the act, shall, except as thereafter provided, bo conclusive for the 
purpose of authorising the exercise of such jurisdiction, and the grant 
or revocation of nrobatc or administration in compliance with the 
decree of such juage ; and in case such grant of probate or adminis* 
tration shall bo liable to be impeached, by reason that the testator or 
intestate had no fixed place of abode within the jurisdiction of such 
judge, or within any of the said districts at the time of his death, or 
by reason that tlio personal estate sworn to bo under the value of 
200/., did, in fact, amount to or exceed that value, or that the value 
of the real estate of, or to which the deceased was seised, or entitled 
bonefieially, at the time of his death, amounted to or exccedcfl .‘iOO/., 
there is a proviso in this act for staying i>rocooding3 in tho county 
court and leaving tho party to apply to tho Court of Probate. 

By soot. 70, pending any suit touching the validity of the will of 
any deceased person, or for obtaining, recalling, or revoking any 
probate, or any grant of administration, the Court of Prohate may 
appoint an administrator of the personal estate of such deceased 
person ; and tho administrator so appointed shall Imve all tho rights 
and powers of a general administrator, otlicr than tho right of dis- 
tributing the residue of such personal estate ; and every such admi- 
nistrator shall bo subject to the immediate control of tho court, and 
ttct under its direction. 

By sect- 75, “After any grant of administration, no person shall 
have power to sue or prosecute any suit, or otherwise act as executor 
of tho deceased as to the personal estate comprised in, or affected hy, 
such grant of administration, until such administration shall have 
been recalled or revoked.” Sect. provides for tho mode of pro- 
ceeding where, before the revoeiitiou of any temporary administra- 
tion, any proceedings at law or in equity have been commenced by or 
against any administrator so appointed. 

By sect. 92, nothing in this act contained shall aflect tho stamp- 
duties now by law payable upon probates and administrations. 

By sect. 77, “ Whore any probate or administration is revoked 
undor this act, all payments bond Jldc made to any executor or 
administrator undor suon probate or administration, before the revo- 
cation thereof, shall bo a legal discharge to tho person making the 
same ; and the exeoutor or administrator who shall have acted under 
any such revoked probate or administration may retain and reimburse 
himself in respect of any payments made by him which the person to 
whom probate and administration shall be afterwards granted might 
have lawfully made/’ 

By sect. 78, “ All persons and corporations making, or permitting 
to be made, any payment or transfer bond Jido upon any probate, or 
letters of administration granted in respect of the esUte of any 
deceased person under the authority of this act, shall be indemnified 
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and protected in so doing, notwithstanding any defect or ciroum- 
stance whatsoever affecting the validity of such probate or letters of 
administration. ’’ 

By sect. 79, Where any person, after the commenoemont of this 
act, renounces probate of the will of which ho is appointed executor, 
or one of the executors, the rights of such person in respect of the 
executorship shall wholly cease, and the representation to the testator, 
and the administration of his effects, shall and may, without any 
farther renunciation, go, devolve, and be committed in like manner 
as if such person had not been appointed executor.” [And the death 
of an executor who has never proved, or tlio non-appearance of an 
executor cited to prove, has the same effect. Sec 21 & 22 A'iot. 
c. 9d, s. 16.] 

By sect. 80, ‘‘ All grants of probates and administrations made 
before the commencement of this act, which may be void or voidable 
from the want of jurisdiction of the courts granting them shall bo 
valid : Provided that any such grants shall not bo mado valid by 
this act when the same shall before the commencement of this not 
liave been revoked or determined by any court of competent juris- 
diction to have been void, nor shall this act prejudice or Effect any 
proceedings pending at the time of tlio passing of this act in which 
the validity of any such probate or administration shall be in ques- 
tion. If tho result of such proceeding shall bo to invalidate the 
same, such probate or administration shall not bo rendered valid by 
this act ; and if such proceedings abate or become defective by reason 
of the death of any party, any person who, but for this act would 
have any riglit by reason of the invalidity of such [)robatc or admi- 
nistration, shall retain such right, and may coinmenco proceedings for 
enforcing tho same within six calendar mouths after tho death of 
such party,” 

By sect. 87, Legal grants of probate and administration mado 
before the commencement of this act, and grants of probate and 
administration made legal by ibis act, shall have tho same force and 
effect as if thev had been granted under this act, but in every such 
case there shall be duo and payable such further stamp duty, if any, 
as would have been chargeable on any probate or administration 
which but for this act would or ought to have been obtained in 
respect of the personal Obtate not covered by the grant.” 

By the 20 & 21 Viet. c. 79, s. 95 (the Irish Act), from and after 
the period at which this act shall come into operation, when any 
probate or letters of administration to be granted by the Court of 
Probate iu Ireland shall be produced to, and a copy thereof deposited 
with the registrars of the Court of Probate in England, such probate 
or letters of administration shjill bo sealed with the seal of the last- 
mentioned Court, and, being duly stamped, shall be of the like force 
and effect aud have the same operation in England os if it had been 
originally granted by the Court of Probate iu England. 

When executor^ may sue as such*"^ An executor may sue in 
his representative character on contracts made with himself if tho 
money when recovered would be assets ; Coxcell v. Watts, 0 East, 
405. But where under a written authority from two of three 
executors (who alone bad proved the will), C. received the amount of 
certain rents due from the tenants of the testator, and gave a receipt 
for it iff the name and on account of the two ; held, that the three 
executors could not jointly sue C. for tho mouey, unless it was 
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found by the lury that the two contracted with him on account of 
themselves and tne other executor^ or generally i n account of the 
estate ; for if the contract was between C. and the two executors 
only, the third could not adopt it by ratidcation ; Heath v. Chilton^ 
14 M. ^ W, 032. 

Evidence of title ^ as executor or administrator,'] liy Rule 6 H. T. 
1853, in actions by or against executors or administrators, the 
character in which the plaintiff or defendant is stated on the record 
to sue or bo sued shall not in any case be considered as in issue, 
unless specially denied. 

When the plaintiff’s representative character is denied, the issue 
lies on the plaintiff; as to which, see p. 81. The defendant 

might, before the late act, show on this issue that the seal of the 
ordinary was forged, or the letters of administration repealed ; 
li, iV, 1*, 143, It cannot bo shown, under this or any other plea 
that the will was forged, or the testator incompetent to make one; 
Ji. N. 7*. 143. And it would seem, that questions respecting bona 
uotahilia ijan no longer arise in actions by executors in respect of 
probates granted by the Court of rrobate, for they are by sect. 23 
(hupra^ p. 777), equivalent to prerogative probates ; and" sect. SO 
{supra^ p. 77H), maKos valid, under certain limitations, all past void 
or voiduole [irobates or letters of administration. 

Where several join in action fur injury to a leasehold reversion, 
wliose title consists in their being executors, it is enough to produce 
a probate, granted to one of them only ; for this show s tlio will to be 
good from wdiioh all derive their title ; Walters v. Pjeily Hood, 37. 
302. When tlio title is in issue, the insutticiency of the stamp on the 
probate or letters of administration to cover the amount sued for is a 
fatal objection; Jlunty* StwenSy 3 Taunt, 13; Carr v. Itoherisy 2r 
7/. vS* Ad, 005 ; but seo jper Lord Abinger, C. Ih, in Whyte v. lioscy 
3 Q, Ji, 490. The objection must at any rate be taken as early 
as possible at the hearing of the cause ; Jtohinson v. Ijord Vernon , 
7 Jur.y N, S, HO. 

The nonjoinder of a oo>oxeoutor as plaintiff is only matter of 
plea in abatement; 1 Saund, 291 i, u, (0> Cabell v. Vaiajhatiy 
whether the action be in contract or tort. 

Evidence of the cause of acfmn.] With regard to the cause of 
action, the evideuco will be the same as in an action bctw^cen the 
defendant and the testator or intestate. But attention must be paid 
to the form of the declaration. Thus, if the defendant ordered a 
coat to be made by A., whose executor finished and delivered it, 
the executor caunot sue as for goods sold and delivered by A. ; but 
S 4 nnb,y he must either sue os for sale and delivery by himself as exe^ 
outer, or must declare specially ; Werner y, Humphreysy 2 31, U* 
853, and note ad Jin, A. agreed to do carpenter’s work for B., to be 
paid for on completion : A. died before completion, and the plaintid', 
A.’s executor, agreed to complete it: Held, that plaintiff could not 
recover for the work done by A. as a debt duo to B. in his lifetime, 
for there was no debt in A.'s lifetime ; but he might recover on a 
quantum meruit as for a debt due to plfiintiff as executor for work so 
done by A. ; Crosthwaite v. Gardner^ 18 Q. E, 640. 

Evidence on a plea of statute of limitations,] On a plea of the 
statute of limitations to a declaration containing only counts on pro- 
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inises to the testator, and issue thereon, the plaintiir will not bo 
allowed to give evidence of promises or ncknowleduments to himself 
aft^ r the death of the testator ; Sarelt v. Winey 3 East, *101) ; Tanner 
V. Smart, 6 E, S* 608. Action by administrator on u note given by 
defendant to the intestate ; on an issue on the statute of limitations, 
it was held that an agreement between plaintiff and defendant that 
defendant should retain the interest on the note, in consideration of 
his maintaining the child of intestate, was equivalent to payment of 
interest so as to bar the statute ; liodyer v. Arch, 24 L. J. {Ex,) 19; 
10 Ax. 333. ^Vhen a person dies abroad to whom a right of action 
has accrued during his residence there, and ho never returned to this 
country after the accrual thereof, his executors may sue for it, although 
more than six years have elapsed since it accrued ; Townsend v. 
Deacon, 3 Ex, 708. In Penny v. Price, 18 C, JL, A\ S, 393, itw^as, 
liQwever, clearly laid doAvn, that where the cause id* action has once 
accrued, and tiio statute has begun to run, the executors are barred 
ill the same manner as the testator W’ould have been, and are entitled 
to no delay in taking proceedings. The grant of administration relates 
hack to the death for the benefit of the estate ; ^loryan v. Thomas, 8 
Ex, 302. 


Ju'idenvr of ptiymntt.'\ Before the 20 & 21 Viet. c. 77, ])aymcnt 
of :i debt to an executor who had obtained probate to a forged will, 
>vas a discharge in an action brought against the debtor by the right- 
ful adrainislator on revocation of the probate ; Alien v. Jhtndas, 3 
T, ]t. 125. But a payment of money under the probate of a will of 
a living person will be void ; because, in such case the ecelesiastical 
court has no jurisdiction, and tlie probate has no (dfcct ; Id. 130; 
see Woolley v. (Uark, 5 7/. *5* A. 744. Defendant, before probate 
granted, bond Jidv paid money duo to the estaU? to a feme covert 
executrix, and at her request. Her husband afterwards dissented 
I'roiu her being executrix ; and probate was refused to her ; but 
the defendant luul no knowledge of the husband’s dissent: Held 
a good payment as against a co-executor to whom probate was 
afterwards granted ; Pemberton v. Chapman, 7 li, 210, allirmod 

on error, E, IL *.V E, 105(3; 27 L, J, {Q. li.) 429. Baymeiit to an 
administrator (before the above act) was a good discharge, though a 
will existed and was afterwards proved; Prosser Wayner, 1 C.B,, 
N. S. 289; 2(3 L, J. (C. P.) 81. 

As to payments to an executor, &c., being a di.^cliargo sinco the 
above act after the revocation of the probate, &c., see ss* 77, 78, of 
the act noticed, ante, p. 778. 

Set~oJt]] To a declaration for money had and received by tho 
defendant to the use of the plaintiff as administrator, and on accounts 
stated between them, the defendant cannot plead a set-off of money 
lent by him to the intestate ; Eees v. Watts, cited, with other cases, 
ante, p. 419. 

Evidence in actum hy a rightful agaihst a wrongful executor.] In 
an action of trover or trespass by a rightful executor or administrator 
against an executor de son tort, the latter may, under tho general 
issue and in mitigation of damages, give evidence of i>ayments made 
by himself in tlio rightful course of administration ; hut should those 
payments amount to the full value of the goods claimed, the plaintiff, 
will still, it seems, be entitled to a veidict for nominal damages; 
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Mouniford v, Gilson^ 4 East^ 447 ; 2 Phili, EoiJ, 175. But soo 
E» iVli P* 48. And such payments shall not be allowed in damages, 
if there be a failure of assets, and the lawful executor would thereby 
be deprived of his right of preferring one creditor to another of equal 
rank, or giving himself the same preference ; 2 BL Com, 508 ; 1 
Williams^ Exors,^ Part 1, B. 3, ch. 5; Lnyjiald v. Lag/ield, 7 6V/«. 
172. Where an executor under a second will sued the person 
appointed executor under a prior oho, who hail administered with 
knowledge of tiio later one and whose probate was revoked, it was 
held that the plaintiff might recover tlie full value of the goods 
administered ; Woolley v. Clarke^ 5 B. A. 744. In this rfase the 
defendant seems to have acted mala Jide ; I'komson v. Harding^ 2 
JP. Ijr B, G30. And from a report of the same case, 1 Bow* A*///. 
409, it appears that though the court decided in* favour of the 

E lain tiff, the amount of damages was referred, so that it cannot bo 
nown whether credit was or was not given to the defendant for any 
payments made by him. In Thomnon v. Harding^ supra^ a creditor 
of the deceased was allowed to retain payments made to him by ext?- 
outor de son tort, as against one who afterwards administered. And, 
semh.^ not every act which makes an executor de son lort^ will be 
enough to make good a payment by him. The creditor must have 
reasonable ground for believing him to he lawful executor ; IIj, lii 
Elsfvorlhg v. Snnd/ord, 3 JP ^y C. 330, the executor tort in an 

action at the suit of tlie lawful executor, pleaded as a defence on 
equitable grounds, that ho had fully administered before the grunt of 
auminiKtrution to the plaintiff. But this was lield to bo no answer to 
the action, as there was no statement that the assets were sullicient 
to satisfy all the debts of the deceased. 


ACTIONS AOAINST EXECUTORS AND ADMJNISTRATOllS. 

Actions for n Ivgacg.'] An action at law cannot be maintained for 
the distributive share of an intestate’s property against the admi- 
nistrator, nor against his executor, although ho may have cxprcs>ly 
promised to pay ; Jones v. 2\tnnery 7 B, ^y t\ 542. But where the 
executor has rendered an account to the legatee, iu which ho debits 
himself for the amount, ‘*as retained for the legatee,” the latter may 
recover on an account stated ; JIart v. Minors^ 2 V, ^y A/. 700, So 
trover will lie for a specific legacy after aMseiit by the defendant ; 
Williams v. ice, 3 Ath. 223. And assent to a life interest in a 
chattel enures as an assent to a further bequest in remainder ; but 
where the exeouU)r himself has such life i uteres t bequeathed to liini, 
his taking i)ossession shall be presumed to be as executor, and not as 
legatee, if assenting to the legacy would be a devastavit : Itichards 
v. Broivnvy 3 N. 493. The assent is matter of fact, and not law ; 
Mason v. Eurnclly 12 J/, *5’ W, 674. The assent by a deceased exe- 
cutor is good agiviust the administrator cam test annexo ; Johnson v. 
Warwick, 17 C. B. 516. 

Eoidsnee on the plea of ne ungnes executor or administrator.] If 
the defendant intends to deny that ho is executor or administrator, 
he must deny it specially. Ine plea of ne ungtdes exec^or docs not 
deny the cause of action, but only that the defendant is one of the 
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representatives of the testator ; 1 Sound. 270 («). The proof of 

the issue on this plea lies upon the plaintilF, and ho may support it, 
either by the primary evidence pointed out> ante^ p. 81, or by secondary 
evidence after a notice to produce the probate ; ante^ pp. 11, 81 ; and 
the presumption is that tlie probate or letters arc in the possessiou of 
th^arty who is alone entitled to them. 

XJron this plea it is also sufBcient to show such circumstances as 
would make the detendant executor tie son tort. AVhat acts will 
make a man an executor de son tort is a question of law ; but it is for 
the jury to say whether the acts aro proved ; Eadtjet v. Priest^ 2 
T. E. 97. Evidence of slight acts of intermeddling with the pronerty 
of the deceased will bo suflicient. Iii one case merely taking a book, 
and in another a bedstead, was held sufficient ; A non, 60 ; 

Pa?-son8 V. 3fa^esdeny 1 Ereem. 151. So living in tile house and* 
carrying on the trade of tho deceased ; Jlooprr v. Summersett^ 
Wifjhtw. 16 ; suing for, receiving, or releasing the debts duo to tho 
estate ; (Jom, Ditj. Administrator (C. 1) ; entering on a lease or term 
for years; JJftr. Ah, Executors {E, 3) ; pleading any other plea than 
nc unques executor to an action brought against him as executor, 
will be evidLiioe to prove the party an executor de. son tort; ibid. 
So where A., tho servant of B., soli goods of C., an intestate, both 
before and after C.’s death, in pursuance of orders given by (\ in his 
lifetime, and paid tiie money arising from such sale into tho hands of 
B,, it was held that B. was an executor de son tort ; Vadijet v. Priest^ 
2 T, R, 97. And where a creditor took an absolute bill of sale of 
the goods of his def)tor, but agreed to leave them in his possession for 
a limited time, before the expiration of 'Nvhich time the debtor died, 
and the creditor took and sold tho goods, it was held that tho bill of 
sale was fraudulent against other creditors, and that ho had thereby 
rendered himself executor de son tort ; PJd wards y, llarhen^ 2 2\ iL 
587. Locking up the goods of the deceased ; directing the funeral 
ill a manner suitable to the estaU*, and out of the eifects of tho 
deceased ; feeding his cattle ; repairing his houses, or providing 
necessaries for his children, willjiot render the person liable as exe- 
cutor de son tort, for they are merely offices of kindness and charity; 
IMlliams on Executors, I*t. 1, B. 3, ch. 5. Where the widow of a 
hairdresser continued in the house and shop after his death without 
selling anything, and gave a promissory note to a creditor of her 
husband, and aiterwards took out administration ; held that, on this 
evidence alone she could not be charged as executrix de son tori ; 
Serle v. Watersworth, 4 31, cV W, 0. 

In answer to the evidence adduced to prove him executor de son 
tori, tho defendant may show that he took possession of the intestat<j’s 
goods under a fair claim of right; Ftmings v. Jar rat, 1 Esp, 335; 
iJom, Dig, Administrator (C. 2) ; or that he acted under liie autho- 
rity of the rightful administrator ; but it is no defence that he acted 
as tho agent of one named executor, who never j^roved tho will ; 
Cottle V. Aldrich, 4 31, S. 175. It has been doubted whether 
there can be an executor de son tort where there is a lawful executor 
in being ; Jlall v. Elliot, Pealic Ca, 87 ; ReuiVs case, 5 Co, 34 a. 
And there can be no executor de son tort by merely taking from and 
under such a tortious executor; Pauli v. Simpson, 9 Q, R. 365. 
But an agent who collects assets for an executor de sofi tort, know- 
ing him to be such, makes himself accountable to tho rightful exe- 
cutor, though he have already accounted to his ptincipal ; Sharland 
V. 3£iidow, 5 Hare, 569 ; 15 X. (CTianc.) 434. The »eoutor de 
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$071 tort of a rightful executor is liabhi in the same manner as a 
rightful executor for the debt of an original testator ; 3Ieyrick v. 
Anderson^ 14 Q. JJ, 719. 

In assumpsit against several defendants, as executors, who plead 
ne unqties exveuiorH^ the plaintiff may have a verdict against the 
real executors on tho counts charging them in their representative 
capacity, and the other defendants must be discharged; AikUisy. 
IIumphre7j^ 2 C\ li. 654. 

Evidtoice on plvne ad7ni7iisir(tvit — p7'Qof of assets,'] "Where the 
defendant pleads 2 denv arirnuiistravitf and tho plaintiff replies that 
the defendant had assets, the issue lies upon the plaintiff, who must 
prove assets existing at the time of the writ sued out; 3/n/-a v. 
Quilt ^ 0 T, Jt. 10. If the assets came to the hands of tho defendants 
after tlic writ sued out, the plaintifl:' should reply that fact specially, 
and will not bo allowed to give it in evidence under the general 
replication; id, 11, Proof that certain articles of furniture xvere 
IxiUght by tho deceased and seen in his hou'^e shortly before liis 
death, is prinul facie evidence of assets; Britton v. Jnnvs^ .*5 X. C, 
67<» ; Stt'oad v. Jht7ulridgey I cV A'. 445, In order to prove 
assets, the plaintiff may give in evidence the inventory exhibited by 
tho defendant in the ecclesiastical court. Put a copy of tlie inven- 
tory i-ignod by tho nppraisor.s, and not by the executors, is not evi- 
dence ; B, y, I\ 140. Where tho defendant has not distinguished 
the sperate from tho desperate debts in the inventory, it has been 
held that tho whole shall, primd facie ^ bo taken to the assets, so as 
to throw the ottus of proving some of them desperate upon tho de- 
fendant ; JL N, P, 140; Smith v. Davis ^ Sela , N, 7*. 712. But 
Lord Klleiiborough ruled, that it 'was necessary to prove, i)resump- 
tivelv at least, that tho debts have been paid ; (Bles v. Ihjson^ 1 
Stnt'K, 02. It is not overy inventory that will be proof of assets, 
'fhus the inventory exhibited by an executor before probate, iu 
'which lie is bound to include all the effects of the testator without 
deductions, is not oven itritttn facie evidence of assets ; Steam v. 
Mills^ 4 B, vS* Ad, t>r#7. The probate stamp has been held to be 
pritnd facie ovideiico that the executor has assets to the amr)unt 
covered by tho stamp; Foster v. Blakclocky 5 B, sS’ i328. This 
case was, however, doubted in Stearti^ v. 3/i7/.s-, supra. In 37u«n 
v. Liuty^ d Ad, E, 699, tlic court were of opinion tluit such stamp 
was admissible evidence for tho plaintiff; but were not agreed 
whetlierit was^rimd facie evidence of the amoxmi of assets. Where, 
to prove assets, an account rendered by the defendants to the 
plaintiff was given in evidence, in which they stated that a sum 
of money had been awarded as due to tho testator's estate, Lord 
Ellonboroiigh held that tliis was not sufEcient, without showing 
that it had been received by tho executors; Williams v. Jnwes, 1 
Catnp, 364. If an executor submits to arbitration, it is not an ad- 
mission of assets ; the arbitrators not directing the executor to pay 
the money ; Pearson v, Henry ^ 5 P. JK. 6. But a submission to 
arbitration, and an agreement to pay what shall be awarded, with 
an award to pay accordingly, is an ad^mission of assets to the amount 
of tho sum so awarded; Barry v. Hush, 1 2\ 22. 691 ; Jrorthinyton 
V. Barlow^ 7 2\ E. 453, and queere if not conclusive. Prwf of an 
admission by an executor that the debt was just, and that it should 
be paid as soou as he could, is not evidence to charge him with 
assets ; HimMey v. Eusseli, 12 East, 232. So the payment of into- 
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rest upon a bond of. the testator is not an admission of assets ; 
rer/y v, Breit^ cited 5 B. 8. An administrator homX fide com* 
pounding with a debtor to the estate^ is not liable to the lull amount 
of the debt compounded, os he is where he releases it without con- 
sideration; Pennington v. Healey^ 1 C. <§* 3/. 402. As to admissions 
by executor before probate, see Legge v. Edmonds, 25 Z. J. {Chan,) 
125, and cases cited, ante, p, 63. 

Where leasehold premises are the assets, the value as between the 
lessor and the lessee’s executor is to be taken exclusive of deteriora- 
tion for w’ant of repair, or other breach of covenantf committed in the 
executor’s time ; and the insolvency of an under-tenant, lot in by the 
testator, cannot be taken into consideration, at least where there is 
a clause of re-entry in the underlease for non-payment of rent ; 
lloruuhje v. Wihon, 11 Ad, iS* Js. 645. Jn the above case the action 
w^as fur rent against the executor, as assignee of tlie testator. In 
debt against executor as assignee of the lessee under a lease, at the 
Tviit of l>0/., the defendant pleaded that ho entered only as executor ; 
that the premises had not yudded any ; and that no ought to be 

charged only as executor, and had no assets; plaintitf replied that 
the premises had yielded profit to the defendant. The jury found 
that they might have been let for 60/. a year. Held that on this 
issue the pleadings must be taken to mean that the premises were 
unprofitable, and that the plaintiff was therefore entitled to a verd'ot 
for the amount, not of 90/, but of 60/., the plea bc:ing taken distribu- 
tively ; JLgncood v. Wha/ey, 6 C, ]/, 714. In Kearsley v, Oxley, 
2 Jl, cV C\ SlMi ; where the defendant vvas sued as assignee of a lease 
of premises he pleaded that administration de l^onis non of the lessee 
was granted to S., whom he afterwards married, and that neither ho 
nor his wife entered ic.to possession after the grant. It was held that 
the plea wa^ good, as it showed that tho defendant could only bo 
liabb* in a representulive cburacter, and that he had never taken 
possession. 

As^(•tS mean legal, and not equitable assets ; therefore, where a 
Ustator appoints as executor the payee of his promissory note, to 
whom he devises a freehold house, subject to a pecuniary charge for 
]»aynient of debts ; this charge is nut assets applieablo to the payment 
of the note, so as to extinguish the debts due to the payee ; Loica v. 
Peslcett, 24 L, J, {(\ 7\) HHi; 16 C, IL 500. iJut when; an executor 
has redeemed a mortgage of an equitable estate, the surplus rnouiea 
in Court after a sale of the estates charged are legal assets and may 
he retained by an executor creditor; Cook v. Gregson, 25 Z. *Z (C7<.) 
706 ; 3 Drew, 547. 

Though the plea of plena adrninistrai if in an action of assumpsit 
against an executor admits none cause of action, it (Joe*'>*not always 
admit the amount. When not admitted it must be proved by tne 
plaintiff; Shelley^ s cas*'^ 1 Sulk, 206; It, A\ P, 140. 

On a plea by several executors that they have fully administered, 
if some ap[Kar to b.ave assets in their hands, and the otlurs not, the 
latter arc entitled to a verdict ; Parsons v. J/ancorA, Mood, iS* 

330 : although they join in the plea. Sec 2 IVilliams on Executors, 
2Qd ed., 1210. 

Evidence on jdene adminihiravit in ansirer to proof of assets — Pay^ 
meat of debts, ^ When the plaintiff bos given evidence of assets, the 
defindaijt, in answ'er to such evidence, may prove that those assets 
have been exhausted by payment of other debts of the deceased 
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of as high, or of higher, degree than the debt of the plaintiff, pro- 
vided such payments were made before the writ. And payment of 
lower debts beWe notioe of the plaintiff’s debt of a higher degree 
is evidence under this plea ; 2 WUh Exora, Pt. 5, B. 2, ch. 1. So 
payment of sim^de contract debts before a breach of covenant had 
been committed, is a defence under it ; as in an action by the exe- 
cutor of the lessee against the executor of the assignee of a lease on a 
covenant to indemnify against breaches of covenant to repair, the 
breach having been committed after the lease had been sold and 
assigned by the defendant ; Collins v. Crouch^ V6 Q. B, 542; Bead 
V. IHunt^ 5 Sim. 507. But where the covenant is for payment of rent, 
and tho executor, being in possession, has derived any profit from the 
lease, such profits must, it is said, be retained as assets in payment of 
rent; aemh^ ycr Cur. in Collins v. Crouch ^ supra, AVhen the defou- 
dant pleads ** no assets,” without the averment of pilenc udniinistravit^ 
ho must show tho i»iiyment of assets by a due course of administration ; 
Beeves v. JCard, 2 N, C, 235, 

Tho act 22 & 23 ^'ict. c. 35, contains impt)rtant provisions for tho 
protection of executors against dormant or contingent claims under 
leases and other conveyances of laud, and for enabling them to distri- 
bute assets after ineffectual notices to creditors and others to come in 
and claim. Seo sections 2fi to 30, and Hunter’s cdn. of tho act, 
pp. 13 el scij. 

Tho course of distribution is as follows: 1. All funeral expenses, 
and tho eliarges of proving tho will, or of taking out letters of admi- 
nistration ; and the defendant may show that he has retained money 
in his hands to pay for tho expenses of administration to which he has 
made himself liable, without i)roving that ho has paid them ; Gillies 
V. Smithery 2 Stark, 52H. 2. Debts duo to tlio crown by record or 

specialty. 3, Certain debts created by particular statutes. 4, Debts 
of record, if registered according to statute 2 Ot 3 Viet. e. 11 ; other- 
wise they only rank as simple contract debts; sttnh.y llickfij v. 
Jlaytery fi T, B, 384. 5. Debts duo by specialty, and rent. G. 

Debts duo by simple contract, first to tho crown and, soeondly to a 
subject; Com, Dig, Adminisb^ation {C, 2). 

Tho expenses of tho funeral, if reasonable, and suited to the rank 
and oiroumstances of the deceased, will be allowed out of the assets ; 
if unreasonable, the executor must lake his chance of tho estate 
turning out solvent ; Ehvards v. Bdwurdsy 2 C, S M, 012. Arul 
ho will be liable to reasonable expenses, although ho did not actually 
order the funeral, provided tho credit \vas not given to another ; and 
if he has authorised unreasonable expenses, he is liable personally, 
and not merely as executor; Brice v. IdlsoHy 8 -if/. vV B, 310 (/*); 
and an administrator may bo sued as suchy even wdicro he has sanc- 
tioned them before ho took out administration; Lia^g v, ICalrondy 3 
N, C, 841. 

If tho defendant has paid debts to the amount after tho suing out, 
but before notice of, the plaintiff’s w^rit or debt, he must plead such 
defence specially, 'and cannot givo it in evidence under plene adminis-- 
travity under which no payments made after the action cortimcnccd 
can bo shown ; Dyer 32 («), {tnargin) ; Cow. Big, Administration 
(C. 2). An executor c/c ton sort may pay a specialty debt after action 
brought by a simple contract creditor, and may plead the payment 
of that debt in bar of tho action ; Oxenham v. Clap2b 2 B. Ad, 
309 . 

Whore tlio notion is brought on a bond of the deceased, and tiio 
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defendant pleads j^icne admmistravit^ and relies upon the payment of 
other bonds of the deceased, the execution of sucli ^nus must be 
duly proved even though they have been destroyed; Gillies v, 
Smither,2 Stark. 530; see also Poole y. JFarre/i, 8 Ad. £, 582. 
Where, however, the defendant being sued on a simple contract,* 
pleads plene admin istravitf and relies upon the payment of a bond 
of the deceased, it will be sufficient, it is said, to prove the payment ; 
P. N. P. 143 ; for, even if not a bond, it is yet a good administration. 

Where defendant show's payment of debts, &c., plaintiff may show 
on this issue that the payment was made out of aimther fund appli- 
cable to such debts, and not out of the assets ; Marston y. Downes^ 

1 Ad. wS' E. 31. In debt on bond, to which defendant pleaded plene 

adniinistravitf before notice, it was held that if the defendant had 
invested the residue in the hinds in his own name, although for the 
benefft of the legatees to w'hom ho had paid the dividends for many 
years, he w'as still liable as for assets in hand ; and it was questioned 
ivhethcr payment of legacies before notice couhl be proved under tho 
plea of jJenc administravit ; Smith v. 2 -3/. TF". 084. 

Though a creditor may, by misleading an executor, preclude him- 
self from cibiecting to the payment of a legacy before debt, yot a letter 
W'ritten by him to the executor intimating an intention to hold him 
liable personally, and not as executor, is insuflicient for this pur|>oso ; 
liivlutrd V. Mroicnvy 3 W. V. 493. 

Evidence on plene administravit — ntainvr."] Tlio defendant may 
cither plead a retainer of a debt due to him (whicli must be a debt of 
an equal or higher degree than the debt for which the action is 
brought, in order to entitle the defendant to retain it) or may give it 
in evidence on the plea of plene aciminibtruvit ; 1 Sannd. 333 (n). So 
the defendant may retain for payments which 1ft* Inis made out of bis 
own monies before tho issuing of the writ in discharge of debts of tho 
deceased of equal or higher degree than the plaintili^s ; Co. Litt. 283 
h. K. V. 111 . 

An executor de stpfi fort cannot retain for his own debt, though of 
higlier degree, and though the rightful executor after action brought 
has consented to tlie retainer ; Curtis v, Vernony 3 T, II, 587 ; on 
Error, 2 II. III. IS. In answer to such evidence of retainer, tho 
plaintiff’ mav show who are tho rightful executors ; II. JV. P, 143. 
Where tho defendant pleads a retainer, and also a judgment reco- 
vered, w'hieh together cover the. assets, it is sufficient for tho plaintiff 
to falsify either claim ; Campion v. Bentley y 1 Esp, 344 ; see Qilhert 
V. Decy 1 Ereem. 537. One of two executors may retain for his own 
debt out of a balance due from both to tho estate ; Kctit v. Pickering y 

2 KeenCy 1. See further as to retainer, Cooky. Oregsoriy esid Lowe 
y. Pesketty cited suprOy p. 785. 

Evidence on a plea of outstanding debts or judgments — replication 
per fruudem.'] The defendant cannot, under the jdea of plene admi^ 
nistravity give evidence of the existence of unpaid debts of a higher 
nature; B. N. P. 141. Such defence must be pleaded; and if the 
defendant pleads a judgment obtained ogainst him for 100/., and that 
he has not goods except to the value of 5/., and the plaintiff proves 
that be has 100/., yet be gains nothing ; for the st^ianco of the 
issue is that the defendant has not above what will satisfy the 
judgment; 3Ioon v. Andrews^ Jlob. 133 ; 1 Saund. 333 (w). 

Where the defendant pleads an outstanding judg:ment| the plamtifF 



788 


Actions offatnst SxectUors^ 

VDSkj reply that it was obtained or kept on foot by fraud, which the 
defendant is bound to traverse in his rejoinder ; and on this issue the 
plaintiff may cither give in evidence that the debt was not a just one, 
or that less is duo than the sum for which judgment has been given ; 
2 Saund^ 50 («)• In answer to the latter evidence, which is primd 
facie proof of fraud, the defendant may show that the judgment was 
entered for more than was due by mistake ; Pease v. Naylor^ 5 T. jR. 
80. If a judgment is pleaded, anipef /raudem replied, upon which 
issue is taken, and it appears in evidence that the creditor was 
willing to take less than is recovered, it is proof of fraud ; but if 
it be shown that the administrator had not assets to pay that sum, 
it is no fraud; per Cur.^ Parker v. Atfeild^ 1 Salk. 312. If the 
defendant pleads several judgments recovered ayainst himself to 
which the plaintiff replies fraud, it will entitle the plaintiff to a 
general judgment if ho can avoid any one of them ; for a judgment 
recovered against an executor, being an admission of assets, if any 
one of the judgments be falsihed, the defendant admits by his plea 
that ho has more assets than will satisfy the other judgments by as 
much as the judgment, so falsified, amounts to; 1 Sannd, 337 a (u). 
See Vhamheriaine v. Pickeriny^ 1 Preemntt, 2H ; Gilbert v. Dee, ib, 
537. When the judgments or debts pleaded are upon penalties, the 
right way of replying is to say that tho creditor w'ould nave accepted 
the less sums, hut tho defendant either would not pay, or had paid 
tliein, and kept the judgments or bonds on foot by fraud and covin ; 
and the plaintiff, on issue joined thereon, may give in evidence such 
matter as will serve to avoid tho penalties. If ho replies, generally, 
that the judgments wore for less sums, and that the defendant has 
assets above what will satisfy them, on tho issue that ho has not, the 
defendant lias a right to insist on tho penalties as tlie debts ; 1 Saund. 
334 (/i). 

An executor may confess a judgment to a creditor in CMpial degree 
with the plaintiff, pending the action, and plead it in bar ; and, 
though done for tho express purpose of depriving the plaintiff of his 
debt, it is good both at law and in equity; 2 SamuL 31 {n) ; Pick- 
stock v. Ly^st€r, 3 J/. S. 375. 

Pvvocaliitn of autlMvity by death.'\ A. contracted with the plain- 
tiff that he should endeavour to sell a picture belonging to A., and 
if he succeeded, A. should pay him 1(H)/. A. died. The plaintiff 
endeavoured to sell the picture; and, after A.’s death, succeeded in 
selling it, and brought an action against A.’s administratrix. The 
declaration set out these facts, and alleged that the defendant con- 
firmed tho sale as administratrix, and the plaintiff claimed the 100/. 
from tho defendant ns administratrix; Held, that the declaration 
was bad; that the defendant was not liable as administratrix, or 
personally, for the 100/., the original authority having been revoked 
by A.’s death. Semhle, That the defendant might be liable per- 
sonally to tlie plaintiff, after tho confirmation of the sale, on a 
quantum meruit, as on a fresh employment bv her to sell ; Campanari 
V. WiKnihurn, 24 L, J. (C. P.) 13 ; 15 C\ B. 400. In Smuut v. 
Ilbery, 10 M. »5i‘ IF. 1, the plaintiff went on supplying good^> to tho 
testator’s wife after his death by shipwreck, until the news of it 
arrived. It was hold that neither the executors nor tho widow were 
liable for the price of these goods. 

Evidence on plea of statute of limitations — promise by one pjtecufor.'l 
The plaintiff cannot show a promise by the executor so as to take a 
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ease out of the statute, unless the declaration lays a promise by him ; 
and a mere acknowledgment of the existence of the debt is not suiH- 
cient : There must be an express promise ; and, where there are 
several executors co-defendants, there must be a promise by all ; 
Tullock V. Ey, ^L^od, 416. And now, by 9 Geo. 4,’o. 14, 

the promise must be in writing ; but the plaintiff may recover against 
any one or more of the executors who has made such promise ; but 
nothing in that act is to lessen the effect of any payment of principal 
or interest; s. 1, ante^ p. 400; and see, as to admission by a co- 
executor, Fox V. JFaters, 12 Ad, <5* E, 43, and other cases cited, 
atitr^ p. G3. But the 10 & 20 Viet. c. 97, s. 14 (which is not retro- 
spective ; Jackson v. WooUvy^ 8 E, »S B, 784) enacts that one execu- 
tor shall not lose the benefit of the statute by tho payment of a co- 
cxecutor. 

Evidence in an Hetion suggesting a devastavit,'] If an executor or 
administrator, in an action brought against him as such, admit assets 
by his pleading, he will not, in an action of debt on tho judgment 
suggesting a devastavity be allowed to show that he has not assets ; 
and it will be suilicient for the plaintiff, upon issue joined on the 
plcii of 7ion devastarity to prove the former judgment and tho return 
of nulla hnna to the fieri facias ; Ewing v. Peters y 3 2\ 11, 6S5 ; 
Skelton v. Ifaiclingy 1 Wits, 259. Where the defendant confessed 
assets 380/., and gave a check for the amount on a banker wdio 
relused to pay it without tho assent of other co-executors, held, that 
this was no answer ; for tho defendant was estopped by admitting 
assets at his disposal ; and seinb.y he ought to have pleaded assets 
specially, so as to show that ho had them only jointly with tho co- 
executors ; or have denied assets altogether if ho hacf no power over 
them ; Cooper v. Taylor y 6 M, c)'* (i, 089, 

Where the defendant pleads non est faefum tcstalorisy or a release 
to the testator, or payment by him, or non assumpsit y these pleas 
admit asset. s ; 1 Sauna, 335 ( 71 ), So a judgment for tho plaintiff ou 
demurrer, or bv default, wdll be evidenco^of assets; Dock v. Leighton y 
1 Salk, 310 ; though no devastavit has been returned by the sheriff; 
Leonard v. Simpson y 2 N, C, 176; see also Palmer v. Ba/Zer, 1 M, 
•Jjr tC, <)89. Whore tho plea denied the wasting, evidence of a 
judgment for the plaintiff in a court baron on a plea of no assets, 
and nulla bona returned to a fi, fa, in that court, was held con- 
clusive against the defendant, without replying the estoppel ; Dateson 
V. Gregory y 7 Q. B, 756. The devastavit of one of several executors 
does not affect the others who took no part in the receipt of tho 
assets; Pemberton v. Chapmatiy 7 E, 4!’ B, 219. 

Suggestion of death,"] Upon tho death of a sole, or solo surviving, 
party to an action of which the cause survives, there is a {>ower 
under sects. 137, 138, of C. L. Pro. Act, 1852, to proceed in tho 
action after suggestion of the death and executorship ; and the issues 
Joined thereon are to be tried on tho trial of the other issues. In 
FI inn V. Perkins, 32 X. J, (Q. jt^,) 10, it was held that the act gave 
power to enter a suggestion of the death of the plaintiff, and to con- 
tinue the action in those cases only where the cause of action would, 
before that act, have sunrived to the representative, and he could 
have commenced an action in his representative character. The 
court, therefore, in action for negligence at the suit of an infant by 
his next fricndi refused to enter a suggestion of the death of the 
plaintiff. 
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ACTIONS AGAINST HEIES AND DEVISEES. 

An action of debt on the specialty of the ancestor lies at common 
law against the heir if named in ttio deed ; Co, Litt. 209 a. And 
under the 11 Geo. 4 & 1 Wm. 4, c. 47, ss. 2 and 3, it lies against 
the devisee also, on a specialty in which the heir is named. 

The evidence in actions against an heir, or heir and devisee jointly, 
or the devisee alone, depends on the plea and issue. Besides the 
other defences pleadable in an action on a bond or covenant, &c., the 
defendant may deny that he is heir, or may plead that be has nothing 
by descent or by devise. 

Evidence onpha of riens per descent.'X The law of inheritance has 
undergone a material change by 3 & 4 \Vm. 4, c. lOG, partly recited, 
untCy pp. 643-4, It must be borne in mind that the following cases 
were decided ^before the passing of that Act. 

Upon issue joined on the plea oiriens per descent^ the execution of 
the bond or other specialty being admitted by the plea, the plaintifl* 
must prove tlie assets by descent; and if assets are averred in a cer- 
tain county, ])laintiff may provc^them in any other county ; IS, A\ P. 
175, The seisin of the ancestor may bo proved by showing thalihc 
was in possession of the lands, or in the receipt of the rents and 
profits ; antCy pp. 50, fM4. Where the lands have descended from 
the obligor to pother who died seised, and from him to the defendant, 
the descent may bo stated specially, as that the defendant was the 
heir of A. who died last seised, who was the heir of the obligor ; and 
so it must bo, where there have been several intermediate descents ; 
for if the declaration be against the defendant, as heir of the obligor, 
and it appears in evidence, on the plea of riens 2 >er descent from the 
obligor, tWt the defendant is heir of the heir of the obligor, it is a 
variance ; 2 Saund, 7 d, (n), Penks^s cascy Cro, Car, 151 ; Keliow 
V. lioivdetiy Varth, 12G. It seems, therefore, that the plea of riens 
per descent does not admit the heirship, which must be proved. 
It is sutlicient in the declaration to charge the defendant as heir 
generally, without stating how heir, as son, cousin, &c., and the 
plaintiff' must show how Iieir in evidence ; Denham v. Stejthensony 

1 Salk. 1355. 

On this issue the defendant may show a bond to the crown by his 
ancestor, and an extent thereou to the amount of the assets ; but 
proof of the extent alone is not sufficient. Sherwood v. Adderlepy 

1 Ld. Maym. 734. And when the defendant has paid another bond 
creditor to the value of the land descended, he should plead it. 
Buckley v. Nightingale^ 1 Stra. 665. 

Evidence on plea of riens per devise w descent — What are 
It is a general rme of the common law that, though the ancestor devises 
the estate to his heir, yet if he takes the same estate in quality and 
quantity that the law would have given him, the devise is a nullity, 
and the heir is seised by descent, and the estate assets in his hands ; 

2 Sound. 8 d. (n). Heading v. Eoystotiy 1 Salk. 242. So where the 
land is devised to him charged with the payment of a sum of money ; 
Clerk V. Smithy 1 Salk. 241 ; or of debts ; Allan y. HebeVy 2 Stra. 
1270. But this rule of law is now altered as to descents since 1833, 
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by 3 & 4 Wm. 4, c. 106, sect. 3, cited ante^ p. 653. See 2 Satmd, 
6 //. n. (s). 

If there be a mortgage/or years^ the reversion in fee in the mort- 
gagor is legal assets, and the plaintiff may have judgment with a 
cosset cxecutio / but where there is a mortgage in^Jee, the equity of 
redemption is not legal assets ; 2 Saund, 8 e. (n) ; Dlunket v. PensoHj 
2 Atk, 294. So a copyhold in fee is not assets ; 4 Dep, 22 (a). By 
the Statute of Frauds, 29 Car. 2, c. 3, s. 12, an estate^^^ur autre t?/e, 
which comes to the heir as special occupant, is niade assets by 
descent. Lands which descend in tail are not assets, 1 Boll, Ah, 
260 {B), A reversion expectant on an estate tail is not assets, and 
this may bo shown on the general plea of rieus per descent ; Mild^ 
iti((}/s casCy 6 Hep. 42 (a) ; Kellow v. Ilowdeny Carfh. 129, But sec 
12 Vinery Ah, 18(), that it should be specially pleaded. A reversion 
after an estate for life is quasi assets y but it ought to be pleaded spe- 
cially by the heir, and the plaintiff may take judgment quando acci^ 
ilcrit ; Ilnd. Dgery 373 h. 

If the defendant pleads ricns per desceniy and the jury find that 
lie has something, however small it may be and insuificient to dis- 
cliarge the debt, the plaintiff is entitled to a general judgment for the 
debt, damages, and costs, and to sue out the like execution against 
liiiu as on a judgment for his own debt; 2 Satind. 7 a. (n). It is 
therefore unnecessary to prove the value of the assets descended ; 
B.*N. P. 176. 

liridence on pica of ricns per elevise or descent — replication,'] At 
common law, if the heir had horxd Jide aliened the lands which he had 
by descent before an action was commenced against him, ho might 
discliargc himself by pleading that ho had nothing by descent at the 
time of suing out the writ or JiUng the hilly and the obligee had no 
reiuedy at law ; 2 ^aund, 7 e, (?t) ; though under this issue ho might 
sliow tliat the heir had aliened the lands by covin ; ihid ; Dgery 149, 
{a) {margin). But this is now altered by statute, 11 Geo. 4 & 

1 Wm. 4, c. 47, s. 7, which enacts that to an action of debt or cove- 
nant upon any specialty brought against any heir, he may plead riens 
per descent y at the time of the writ brought, and the plaintiff may 
reply that he had lands, tenements, or hereditaments from his ances- 
tor before the writ brought ; and if, upon the issue joined thero- 
n]>on, it be found for the plaintiff, the jury shall inquire of tlie value 
of the lands, &c., so descended, and thereupon judgment shall bo 
given, and execution awarded, <&c. 

This section corresponds with s. 5 of the former statute, 3 & 4 
W. & M. 0 . 14. When issued is joined on this replication (which 
may, it seems be pleaded, though the heir has not aliened the lands; 

2 Sound. 8, /i), the plaintiff in addition to the usual proofs under the 
plea of riens per desceniy must be prepared with evidence of the gross 
(not the annual) value of the lands descended ; and if the jury negleot 
to find the value, the court will award a venire de novo, Jeffry v. 
Barrow y 10 Mod, 18; Brown v. ShukeVy 1 C, 8{‘ J, 583. 

Evidence in action against heir and dcviseel] At common law, if the 
ancestor had devised the lands, a bond creditor had no remedy against 
the devisee. But this is now remedied by the second and third sec- 
tions of the 11 Geo. 4. & 1 Wm. 4, c. 47, which is a re-enactment of 
the 3 & 4 Wm. & M. c. 14, s. 2. Under the last-mentioned statute an 
action of covenant lay againi^t a devisee; Wilson v. Knuhley^ 7 East^ 
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128. But now, see 11 Geo. 4 & 1 Wm. 4, c. 47, ss. 2 and 3. The 
Act 3 & 4 Wm. & M. c. 14, was held not to extend to any settle- 
ment or disposition made by the obligor in his lifetime ana not by 
will. Parstowe v. Weedon^ 1 Pq, Ab, 149; 2 Saund, 8 e, (n). Nor 
could the devisee alone be sued. Hunting v. Sheldrake, 9 3/. TV. 
256. 


ACTIONS AGAINST HUNDREDORS, &c. 

The statutes of Winton, the Riot Act, the Black Act, and other 
statutes relating to remedies against the hundred, were repealed by 
7 tST* B Goo. 4, c. 27, and their provisions were partially restored, with 
considerable amendment, by 7 & 8 Geo. 4, c. 31. This last statute 
took effect on the 1st of July, 1827. The following are the only 
clauses of it that are applicable to the purposes of the present work. 

By section 2, it is enacted, that if any church or chapel, or any 
chapel for the religious worship of persons dissenting from the United 
Cluiroh of England and Ireland, duly registered or recorded, or ang 
house, stable, coach-chouse, out^honse, warehouse, office, shop, 7nillf 
malt-house, hop-^oast, barn, or granary, or any building or erection 
used in carrying on any trade or mnnufacture, or branch thereof, or 
any machinery, whether fixed or moceahle, prepared for or employed 
in any manufacture, or in any branch thereof, or any steam-engine 
or other engine for sinking, draining, or tvorking any mine, or any 
stnith, building, or erection used in the conducting the business of any 
mine, or any bridge, tvaggon-tvay, or trunk for conveying ?ninerals 
from any mine, shall be feloniously demolished, pulled da^n, or 
destroyed, wholly or in part, by any j^^vsons riotously attd tumul- 
tuously assembled together, in every such case the inhabitants of tho 
hundred, wapentake, ward, or other district in tho nature of a 
hundred by whatever name it shall be denominated, in which any 
of the said offences shall bo committed, shall bo liable to yield full 
compensation to tho person or persons damnified by the offence, not 
only for tho damage so done to any of the subjects hereinbefore 
enumerated, but also for any damage which may at the same time be 
done by any such offenders to |tny fixture, furniture, or goods what- 
ever, in any such church, chapel, house, or other of the buildings or 
creotious aforesaid. 

Section 3 provides. That no aotion or summary proceeding shall bo 
maintainable by virtue of that act for the damage caused by any of 
tho said offences, unless the person or persons damnified, or such 
of them as shall have knowledge of the circumstances of the ofienoe, 
or the servant or servants who had the care of the property damaged 
shall, within seven days after the commission of the ofience, go before 
some justice of the peace residing near, and having jurisdiction over 
the pfaoe where the offence shall have been committed, and state upon 
oath before such justices the names of the offenders, if known, and 
shall submit to the examination of such justice touching the circum- 
stances of the offence, and become bound by recognizance before him 
to prosecute the offenders when apprehended ; provided also, that no 
person shall be enabled to bring any such action, unless he shall com- 
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menoe the same within three calendar months after the commission of 
the offence. 

By section 8, no person shall commence any action against tho 
inhid>itants of any hundred, &o., where the ‘damage alleged to have 
been sustained shall not exceed the sum of thirty pounds. 

By section 11, every action or summary claim to recover compensa- 
tion for the damage caused to any church or chapel by any of the 
offences in that act mentioned, shall be brought in the name of the 
rector, vicar, or curate of such church or chapel, or in case there be 
no rector, &c., then in the names of the church or chapel wardens, it* 
there be any such, and, if not, in the names of any one or more of 
the persons in whom the property of such chapel may be vested ; and 
where any of the offences in this act mentioned shall be committed 
on any property belonging to a body corporate, such body may recover 
compensation against the hundred, &c., in the same manner and sub- 
ject to the same conditions, as any person damnified is by that act 
enabled to do : provided that the several conditions theroin-before 
reqiflred to be performed by or on behalf of any nerson damnified^ 
may, in the case of a body corporate, be performed by any ofiicer of 
such body on behalf thereof. 

By section 12, reciting that the above offences may be committed in 
counties of cities and towns, or in such liberties, franchises, .cities, 
towns and places as either do not contribute at all to any county rate, 
or contribute thereto but not as being part of any hundred or other 
like district ; it is enacted that where any of the said offences shall 
be committed in a county of a city or town, or in any such liberty, 
franchise, city, town, or place, the inhabitants thereof shall be liable 
to yield compensation in the same manner, and under the same con- 
ditions and restrictions in all respects, as the inhabitants of the 
hundred ; and everything in that act in. any way relating to a hun- 
dred, or to its inhabitants, shall equally apply to every county of a 
city or town, and to every such liberty, franchise, city, town, and 
place, and to the Inhabitants thereof ; and where the justices of the 
peace of the count}'', riding, or division are excluded from holding 
jurisdiction in any such liberty, franchise, &c,, in every such case afi 
the powers, authorities, and duties by that act given to or imposed 
on such justices, shall be exercised and performed by the justices of 
the peace of the liberty, &c. ; and where the offence shall be com- 
mitted in a county of a city or town, all the like powers, &o., shall 
be exercised by the justices of the peace of such county of a city or 
town. 

From the above extract it will appear, that the remedy given by 
the Statute of Winton against the hundred in the ease of robbery, and 
by the Black Act in the case of certain malicious injuries to property 
unaccompanied by riot, is abolished. 

The remedy against the hundred is extended by the statute 2 & 3 
Wm. 4, 0. 72, to threshing machines feloniously cut, broken, damaged, 
or destroyed by any persons riotously and tumultuously assembled 
together, in which case the inhabitants of the hundred, &o., shall be 
liable to yield full compensation to persons damnified by the offence, 
not only for the damage done to any such machines, but also for any 
damage which may at the same time be done by any such offenders 
to any erection or fixture whatever in or about or belonging to any 
such machines. 

The plaintiff may be called upon, and must .be prepared, to prove, 
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1, hk in the property injured ; 2, the offence ; 3, that it was 

committed within the hundred^ &o. ; 4, the examination of himself 
or eervanti agreeaUy to the statute ; 5, the recognizance to prosecute ; 
6| the nmou^ of damage ; 7) the commencement of the action within 
three calendar months. 

Many of the cases cited hereafter are decisions on the old statutes^ 
but seem to be applicable to the present act. 

Interent of the plaintiff ,'] The bare trustee of a satisfied term is 
entitled to sue for damages ; Pritchit v. Waldron y 5 T, It. 14 (Riot 
Aoty Parties jointly interested in the property may join in the 
action ; Winterstoke Hundred case^ Hyevy 370 (a), (Statute of Win- 
ton). Where the property injured consists of a church or chapel, or 
belongs to a corporation, the 11th section of the act points out the 
parties who are to sue. A reversioner may sue for the damage sus- 
tained by him ; Pellew v. Wonfordy ^ B. ^ C. 134. Though the 
hundred may thereby bo subjected to several actions ; Ibid, 142 
(Black Act). OnC of two lessees may recover, according to his Aare 
or interest ; Lowe v. BroxtowCy 3 i?. ^ Ad, 558. 

The offence,"] By 7 & 8 Geo. 4, c. 30, s. 8, if any persons riotously 
and tumultuously assembled together to the disturbance of the public 
peace, shall unlawfully and with force demolish, pull down, or de- 
stroy, or hey in to pull down, demolish, or destroy any church or 
chapel, or any chapel for the religious worship of dissenters dul^ 
registered or recorded ; or any house, stable, coach-house, out- house, 
warehouse, office, shop, mill, malt-house, hop-oast, barn, or granary, 
or any building or erection used in carrying on any trade or manu- 
facture, or any branch thereof ; or any machinery, whether fixed or 
moveable, prepared for or employed in any manufacture, or any 
branch thereof ; or any steam-engine or other engine for sinking, 
draining, or working any mine; or any staith, building, or erection 
used in conducting the business of any mine ; or any bridge, waggon- 
way, or trunk for conveying minerals from any mine ; — every such 
offender shall be guilty of felony, and, being convicted thereof, shall 
8ufi;er death as a felon. 

As this section corresponds almost verbally with section 2 of 7 & 8 
Geo. 4, o» 31 {antOy p. 792), it is presumed that, in order to entitle 
the party to an action, the offence must be a felony within tho above 
clause. See Peid v. Clarkcy 7 T. P, 496 (Riot Act). Tho 38tli sec- 
tion of 67 Geo. 3, c. 19, which extended the remedy to all cases of 
injury to buildings by rioter^, is repealed by 7 & 8 Geo. 4, c. 27. 
So that where the injury is' partial it will be a matter of inquiry 
(os formerly under tho Riot Act) whether the acts of the rioters wore 
a “ beginning to demolish” within the above clause. The follow- 
ing oases were decided on the Riot Aot. 

Where a mob during a general illumination broke the windows, 
sashes, and shutters of a house, this was held not within the act • 
Peid V. Clarkey 7 T, P, 496. It is a question for the jury whether 
the rioters intended to stop short of demolition, or to proceed to 
further acts to effect their purpose ; Burrows v. Wrighty 1 Easty 615. 
Where a mob during a political riot attacked the plaintiff’s house, 
and proceeded to break, his windows, shutters, fan-lights over his 
doors, &o., when the militaiy appeared and dispersed them; Held 
sufficient evidence of a beginning to demolish ; Sampson v. Chamhersy 
4 Camp. 221, On the same ocoasion, where the mob voluntarily 
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retired after dome similar misohief to the plaintiff’s housOi the 
jury, under the direotion of Lord Ellenborough, found for the 
defendants; Ktng^ y. Chambers^ ih. 737. A mob attacked the 
plaintiff’s house with intent to liberate a comrade in custody theroi 
and did many acts of violence to the property: Sbrd Ellenbo- 

roughy “The question is, what wns the purpose of the tnob? and 
whether, if they could not have rescued their leader, they would not 
have proceeded to demolish the house, as they threatenea, unless his 
escape had intervened ? It is a principle of law, that a person in- 
tends to do that which is the natural effect of what he does. If, 
therefore, the pulling down of the house Was intended as a means 
of getting at him, they intended to demolish the house I^eckwith 
V. Wood^ 2 Stark. 2G3. See also Holt's N. P. C. 203, Anon, (n) ; 
It. V. Price ^ 5 C. -P* 510. The case may fall within, the statute, 
though the intent to demolish may be accompanied with another in- 
tent which may have influenced the conduct of the rioters; Thus^ 
where a party of coal-whippers, having a feeling of ill-will towards 
a coal-lumper who paid less than the usual wages, collected a mob, 
and went to the house where he kept his pay -table, exclaiming that 
they would murder him, and began to throw stones, and broke the 
windows and partitions, and part of a wall, and after his escape 
continued to throw stones, &c., till stopped by the police ; Gurney, 
E., ruled that the parties might be convicted under the 7 & 8 Geo. 4, 
C.-30, 8. 8, of beginning to demolish, though their principal object 
might be to injure the lumper, provided it was also their object to 
demolish the house on account of its having been used by him ; -R. 
V. Patt, 6 C. cS' P. 329. 

On the 57 Geo. 3, o. 19, where the words are “ house, shop, or 
other buildings whatever,” the Court of King’s Ecncli hold that 
hustings, erected to take elections of members, were not within the 
description; Allen v. Ayre^ 3 D. wV 11. 9G. A wooden trough, 
erected on piles to carry water to a place half a mile from the mine, 
for washing the ore for sale, is an “ erection for conducting the 
business of the mine,” within 7 & 8 Geo. 4, c. 31, s. 2 ; Barwell v. 
WinterstokCy 14 Q. B. 704. 

Committed loithin the hundred^ *§- 0 .] The offence must be proved 
to have been committed within the hundred or other district or 
place named in the declaration, and which must be one of the dif- 
ferent classes of places enumerated in the 2nd or 12th section, ante^ 
pp. 792-3. Where a distinct hundred is called the “ half hundred,” 
or “ upper hundred” of A., and the action is brought against the 
hundred of A., the plaintiff must bo nonsuited ; 2 Saund, (Williams) 
375 h (n. 3), citing Constable^ s case^ Hob. 246 (Stat. Winton). It 
the half hundred of A. be in fact only part of hundred A., the de- 
fendant must, it is said, plead in abatement ; Ibid. But the case in 
Hobart’s rei)orts only shows that the matter must be pleaded “ or 
given in evidence.” The action lies against the hundred, though 
the offence was committed within a borough which, sinCe 5 & 6 Wm* 
4, c. 76 (Municipal Corporation Act), is only partially contributory 
to the county rate; Birley v. Salford^ 11 3f. ^ W. 391. 

Examination of party ^ The seven days ought, it seems, to 

be reckoned exclusively of the day on which the offence was com* 
mitted ; Pelletv v. Wonford^ 9 B. ^ C. 134 (Black Act). The words 
of the Black Act (9 Geo. 1, o. 22} differ slightly from those of the 
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present statute (ante^ pp, 792-3), and are ns follows ; — No per- 
son or persons snail be enabled to recover, &c., unless he or they 
shall within four days, &c., give in his, her, or their examination 
upon oath of his, her, or their servant or servants that had the care 
of his or their houses,” &c. Ou this clause it has been decided, 
that where the premises injured are under the care of several ser- 
vants, they should all be examined ; Duke of Sotnerset v. Mere^ 4 
jB. 4* 107* Where a tenant quitted the premises during the hay 

harvest, and the steward of the lessor y living at a distance, directed 
certain persons to get in the hay, who took possession of the farm 
for this purpose, and carried on their work under the superinten- 
dence of on under-steward, it was held that these latter, and not 
the steward, were the persons to be examined ; Ib, The servant 
who has the general care of the property is the proper person 
to bo examined, although other servants may have the special care of 
particular parts of it ; Lowe v. Btoxiowcy 3 2?. iS* Ad, 550. It is 
enough that the party should present himself to be examined if the 
justice shall think proper. Per Lord Tenterden, C. J., ih, 564. 
Where the reversioner sued, his own oath was held sufficient, with- 
out examining the tenant or his servants ; Pellew v. Wonford, 9 B, 
4* C, 134. It is unnecessary to examine both servants owner ; 
if the latter is in residence, or is only casually absent for a short 
time, his oath is enough ; but where he has no superintendence, and 
has left the house in the charge of servants, the latter are the proper 
persons to be examined ; Bo/fe v. Elthorney Mood M, 185. On the 
similar clause of 52 Geo. 3, c. 130, s. 4, it was ruled that where the 
premises demolished belonged to several partners, all who were pre- 
sent at the transaction ought to have been examined ; or the affidavit 
of the one examined should at least express his belief that the rest had 
no knowledge of the offenders ; Nesham v. Armstrong y \ B, A, 
140. It may be inferred from this case, and from the dictum of Hol- 
royd, J., in Duke of Somerset v. Mere^ suprhy that the examination 
of all the owners, or all the servants, was not necessary under the 
former statutes Avhere the persons omitted were shown to be ignorant 
of the Bubjeot-matter of inquiry. If so, the introduction of the 
words in the recent statute, ** or such of them as shall have know- 
ledge of the circumstances of the offence,” makes no material differ- 
ence in its construction. 

In the stat. 27 ¥Am, o, 13 (Hue and Cry), the examination is to bo 
before a ** justice of the peace of the county inhabiting within the 
hundred, or near unto the same.” Under this act it \vas decided 
that, tliough the examining justice lived several miles off, and there 
were many others living nearer, it was sufficient ; the act only being 
directory in that respect; Lake v. Crogdon, B, iV. P. 186. It was 
also hel^ no objection that the examination took place out of the 
jurisdiction, by a JUstice who was usually commorant with his family 
within it ; Jlelier v. Benhursty Cro, Car, 211. It must be observed, 
however, that the words of the recent act differ from those of the 
statute Eiiz. of Hue and Cry. 

Under the Black Act it was held that the plaintiff was not bound 
in his examination to state his suspicion respecting the offender; 
Pellew V. Wotfordy 9 B, ^ C, 134. It is unnecessary for the jus- 
tice of the peace to take the examination in writing : it is sufficient 
for him to appear at the trial and depose the substance of the affida- 
vit ; Graham Y, Becontrecy B, iiT. P. 186 (stat. 27 Eliz. c. 13). But 
if the affidavit be in writing, no other evidence of the examination 
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can be admitted ; Ihid, Proof that the person who took the exa- 
mination was aotiog as a justice of t)xe peace is suffioienti and the 
affidavit may be read on proof that it was delivered to the person 
producing it by the justico^s clerk, without proving his handwriting. 
Ibid. * 

Amount of damage,'] The statute entitles the plaintiff to recover 
compensation for damage done at the same time by the rioters to any 
fixture, furniture, or goods whatever, in the buildings or erections 
therein named, s. 2. Neither the S.iot nor the Black Act contained 
any express provision of this kind. Yet where the injury done to 
personal property was the immediate effect of the act of demolition, 
or if the destruction of furniture, &c., and demolition of the building 
were parts of the same riotous transaction, and done at the same 
time, the plaintiff was allowed to include the whole in his damages ; 
Hyde V. Cogan^ 2 DougL 699 (Riot Act). So where, in pulling 
down a house, damage was done to a garuen appurtenant ; tVilmot 
V. Horton^ Ih, 701 (n). So where the rioters broke into a flour- 
i^ller’s house and damaged the flour in the course of demolishing 
the house ; Greaeley v. Higginhoitom^ 1 East^ 636. But where 
a distinct and substantive offence was committed by some of the 
mob, as where the flour (in the last case) was stolen or oompul 
sorily parted with by the dealer at an under price ; or where money, 
plate, &o., were missing after the riot; Smith v. Bolton^ Holt^ Jv. 
P, C. 201 ; or where the mob broke into a gunmaker’s, and car- 
ried away the arms for their own use ; Beckwith v. Woody 1 B, ^ 
A, 487 ; in these cases the hundred was held not liable. In 
such cases as the two last, the decision would perhaps be the same, 
notwithstanding the words of additional liability inserted in the 
existing act. 

Commencement of the action,] The commencement of the action 
appears on the Nisi Prius record. See 2 Saund. 375 a, (n, 3). It 
seems .the day of committing the offence is to be excluded in the 
computation ; Pellew v. Wonfordy ^ B, ^ C, 134, antcy p, 796. See 
Norris v. Gawtryy Hob, 139. 


ACTIONS AGAINST INNKEEPERS. 
See pp. 377, 378. 


ACTIONS AGAINST SHERIFFS. 

Liability of sheriff for the act of his officer,] A sheriff is liable 
civilly for the tortious act, defamt, or misconduct, whether it be 
wilful or inadvertent, of his under-sheriff or bailiff, in the course of 
the execution of their duties ; as where the bailiff takes improper fees ; 
Woodgate v. Knatchbully 2 T, ij. 149. And the high bauiff of a 
county court is in the same ];> 08 ition ; Burton v. Le OroSy 34 L, J. 
(Q. B,') 91. It has been held that the sheriff is civilly liable for 
whatever the bailiff improperly does under colour of the writ ; and, 
therefore, that the sheriff is liable if the officer takes a person into 
custody under Skffifa. ; Smart v. Hutton^ 8 Ad. 4r E, 668, ». In 
Gregory v. Cotterell (on error), 5 E, f S. 671, the debtor paid the 
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debt to an assistant bailiff at the bailiff’s oifioe on the execution of 
and it ‘was held a satisfaction of the writ as against the 
sheriff. But if the act complained of be neither expressly sanc- 
tioned by the sheriff, nor impliedly committed by his authority, the 
sheriff is not responsible ; Cooh v- Palmer^ 6 C. 739 ; Crowder 
V. Long^ 8 Jd. 698. Therefore, as it is no part of the sheriff’s duty 
to receive payment of the amoilnt for which a judgment debtor is 
in his custody on a ca. sa., he will not bo liable if his bailiff receives 
the amount of such debt from the debtor and misappropriates it, or 
neglects ,‘to pay it within a reasonable time to the creditor ; IVoods 
V. jFV«nis, 7 Ex, 363. If an execution creditor induces the bailiff to 
depart from the ordinary course of his duty without the sheriff’s 
knowledge (Coo/c v. Palmer: Crowder v. Long^ supra) ^ or colludes 
with the ofliccr {Papliael v. Goodman^ 8 Ad, ^ E, 565), it is not 
competent to such creditor to hx the sheriff with the oonsequences. 

The sheriff frequently, at the request of the party suing out the 
writ or liis attorney, appoints a particular person to execute it. Such 
person is called a special bailiff. The sheriff is not liable to the party 
appointing a special bailiff for the acts of such bailiff ; Do MoranSa 
V. Dunkhiy 4 2\ R, 119. Questions have arisen as to what amounts 
to such an appointment. Whether what is said, or written, or 
done, does so amount, seems rather a question of fact than of law ; 
Ford V. Leche^ 6 Ad, cjj' E, 699 ; Bahon v. Meggat^ 4 DotvL P, (7. 
567. The mere expression of a wish by the attorney that a particular 
officer may be employed to execute the writ, does not constitute the 
latter a special bailiff; Porter v. Viner^ 1 Chit, Bep, 613 ; Alderson 
V. Davenport^ 13 M. TP, 42. Where, the plaintiff having sued 
out a ca. sa, against one H., her agent requested the under-sheriff 
to direct the warrant thereon to an officer named by him, took the 
warrant, and himself delivered it to the officer, accompanied him to 
the house where JI. was to be mot with, and encouraged the officer 
to make the caption in an illegal manner, it was held, in an action 
against the sheriff for the escape of H. from this custody, that, under 
the oiroumstances tlio officer was a special bailiff ; Eoe v. Trpe, 5 W. 
C, 573 ; see Corbet y, Brotvn^ 6 Eotol, P, C, 794. But the sheriff' is 
liable for the safe custody of the party when arrested by such bailiff; 
Taylor v. Bichardsony 8 2\ 11, 505. Where the sheriff acts judi- 
ciallj% ho is not liable for the act or default of his officer ; l^unno v. 
Morrisy 2 C. M, P, 298. 


Proof of connection between sheriff and officer,'] In order to 
establish the connection between the sheriff’ and his bailiff, and to 
affect the former with the acts of the latter, the warrant should in 
general be proved ; though it is not the only medium by which the 
privity of the sheriff to the act of his bailiff may be established ; 
Martin v. Bell^ 1 Stark, 417. Proof of the warrant, issued by the 
under-sheriff under the sheriff’s seal of office, is sufficient without 
proof of the writ ; Oibhins v. PhillipSy 7 B, ^ C, 535 (n). If the 
warrant remains in the hands of the bailiff (as it usually does for his 
justification), a subpoend duces tecum should be served upon him. If 
it hoA been returned to the sheriff’s office, a notice to produce should 
be given, and secondary evidence will then be admissible ; and where 




under-sheriff, the sheriff stiU being in office, it was held that a notice 
to produce, served upon the attorney of the sheriff y was sufficient ; 
TapUn V. Attgy 3 Bing, 165. Where the warrant was not returned 
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to tho sheriff’s office, but was given by the officer to a third person, 
and could not be found after diligent inquiry, secondary evidence 
of its contents was admitted without giving a notice to produce; 
Minshall v. Lloydj 2 M. ^ W» 450. It is not sufficient, in order to 
establish the connection between tho sheriff and bailiff, to show that 
the latter is the bound bailiff of the former, and to produce and prove 
a paper, received from the bailiff, purporting to be a copy of the 
warrant ; JJrake v. Sykes, 7 T. jK. 113 ; nor is it sufficient to produce 
an examined copy of the precept with the bailiff’s name indorsed on 
it, though the sheriff has returned cept corpus / Martin v. Lell, 1 
Stark, 413. So where an examined copy of the writ and return, 
with the bailiff’s name written on the margin, was produced, Lora 
Ellenborough held it insufficient to connect tho sheriff with his 
acts; Jones v. JFbod, 3 Camp, 228; IHUy, Letgh^ Molt, JSf, JP. Cl 
217 ; 7 Taunt, 8 ; Morgan v. Brydges^ 2 Stark, 314. But according 
to Blatch v. Archer, Cowp, 63 ; MNeil v. Perchard, 1 Esp, 203 ; 
Feriyior v. Phillips, o B, Moore, 184 (n) \ 3 B, B, 21 (n) ; and 
Bowden v. Waithman, 6 B, Moore, 183, it should seem that the 
fact of the bailiff’s name appearing upon tho writ, without further 
proof, is evidence to go to the jury of the connection between the 
sheriff and tho bailidl If the writing of the bailiff’s name on the 
writ be proved to have been by the authority of the sheriff, it will 
then clearly be sufficient to establish this connection. Thus where, 
in an action for escape, tho writ produced bore two indorsements, and 
the witness, who produced the writ, said that he belonged to the 
sheriff’s office, that the writ came to the sheriff’s office from the 
plaintiff’s agent irfarked with the bailiff’s name, and that he (the 
witness) again indorsed tho bailiff’s name on it, the court thought the 
sheriff’s authority sufficientlj^ prevent ; pyancis v. Neave, 3 B, ^ B, 
26. So where the plaintiff offered in evidence the writ with tho name 
of the bailiff indorsed upon it, and it was also proved that tho writ 
had been sent to the under-sheriff’s office, where tho name of the 
bailiff had been indorsed upon it, and that tho custom of tho office 
was to indorse upon tho writ the name of the bailiff who was to 
execute it, llichards, C. 13., held this evidence sufficient; Tealhy v, 
Gascoigne, 2 Stark, 202. So where an examined oopy of the writ 
returned by the sheriff with tho officer’s name indorsed, was pro-w 
duced, and the writ was shown to have been executed by a person of 
that name, and the course of the sheriff ’s office was to grant a war- 
rant to the officer whose name was indorsed, or, if not, to strike tho 
name out and insert that of another officer, the evidence was held to 
ho j^ritnd facie sufficient to fix tho sheriff ; Scott v. Marshall, 2 C,J^ 
J, 233, A paper produced, on notice, from tho sheriff’s office, con- 
taining an order to the bailiff to give the necessary instructions for 
making a return to the writ, and his answer, was held to amount to 
a clear recognition of the bailiff by tho sheriff; Jones v. Wood, 3 
Camp. 229. So where a bail-bond, which had been executed and 
delivered to the bailiff, had been returned to the sheriff, who bad 
made his return of cepi corpus. Lord Ellenborough held that this was 
sufficient to prove the agency of the bailiff ; Martin v. Bell, 1 Starke 
416. Proof by the officer of seizure under a warrant brought to him 
by one who said it came from the sheriff’s office, and that he knew 
the handwriting on it, but had since lost it, was held sufficient 
to admit parol evidence of its contents ; Moon v. Bnphael, 2 Scott, 
489 ; 7 C, P, 115. In an action i^ainst the sheriff: for taking the 
plaintiff’s goods, proof by the officer that he took the goods under a 
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warrant which he produced, and which he stated that he received 
from Messrs. A. & Co., the London agents of the sheriff, and proof 
by the tmder-sheriff that Messrs. A. & Co. were the London agents of 
the sheriff, was held sufficient to connect the sheriff with the officer ; 
Shepherd v. Whehle, 8 C. Sf P. 634. And so, where, to an action 
against the sheriff for carrying a party arrested by him to a tavern 
without his consent, defendant pleaded that he did not carry the 
plaintiff to a tavern without his consent, il was held, on issue joined 
thereon, that, as the plea admitted an arrest by the defendant, and as 
the evidence showed the arrest to have been made by the same officer 
who carried the plaintiff to the tavern, there was no necessity for 
further connecting defendant with the act of the officer, by proof of 
the warrant ; liarsham v. Btdloch^ 10 Ad, E, 23. And where the 
first count of a declaration, in an action on the case against a sheriff, 
was framed upon 8 Anne, c. 14, s. 1, for seizing the goods of tenant 
in execution, without leaving enough to pay the landlord a year’s rent 
then due, and stated that the defendant took the goods of T., the 
tenant of the plaintiff, under a Ji.fa, issued against T. at the suit of 
B., and this was not traversed by the pleas, and no other execution 
appeared ; it was held, that the connection of the person, who was 
shown to have seized the goods, with the defendant sufficiently 
appeared without producing any warrant from the defendant to him ; 
Reed v. Thoyte^ 6 M. ^ W. 410. 

Admission by officers of the sheriff. The under-sheriff is in general 
the deputy of the high sheriff for all purposes ; per Lord Kenyon, C. J., 
Drake v. Sykes ^ 7 T. jR. 116; and, therefore, •his admissions are 
evidence against the sheriff without previous proof of his authority 
in the particular instance, provided they accompany some official 
act done, or are made with reference to a matter in which the under- 
sheriff himself is the party to be charged ; Snowball v. Goodricke^ 
4 B. ^ Ad, 541 ; ante^ p. 65, But as the bailiff is not the general 
officer of the sheriff, it is necessary to show his agency in the parti- 
cular instance before an admission by him can be made evidence 
against the sheriff; and it will then only be evidence in the same 
manner and to the same extent as an admission by any other agent, 
^e ante^ p. 64, and Bowsher v. Galley y 1 Camp, 391 (n). Declara- 
tions made by the officer, whilst in possession under a Ji.fa.y after 
the return of it, are evidence against the sheriff; Jacobs v. Humphrey y 
2 C, ISr M, 413 ; antCy pp. 64-5. 

Sheriff not liable for the acts of his 2 ^rcd€cessor,'\ A new sheriff is 
not liame for any neglect in the execution of a writ delivered to his 
predecessor. See* Davidson, Seymour y Mood, M, 34 ; 2 )Osty Action 
for Escape in Executioiiy p. 812. 

The evidence in actions against sheriffs will be farther considered 
under the following heads : — 

1. For wrongfully taking the plaintiff’s goods in execution. 

2. For taking the goods of a tenant in execution without paying 

arrears of rent. 

3. For not paying over money levied. 

4. For not arresting, and for false i^eturn on mesne process. 

0. For an escape on mesne process. 

6. For an escape in execution. 

7. For not levying, and for false return on final process. 

5. For extortion. 
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1. Action for taking the plaintiff's goods in execution. 

In trespass or trover against a sheriff for taking the plaintiff’s 
goods, the plaintiff, as in actions against any other trespasser, may be 
put to prove the property of the goods, and the taking or conversion 
by the defendant. 

In all cases the sheriff must at his peril execute the writ only on 
the goods of the party therein mentioned ; for if he seizes the goods 
of a btranger, he will be liable to an action, Bro, Ahr. Trespass^ 99 ; 
and this, although in the possession of, and apparentlv belonging to, 
the party against whom the writ issued ; Dawson v. tFbod, 3 Taunt. 
266. The goods of a woman cohabiting with the defendant cannot 
be taken in execution, although she passes for his wife {JEdwards v. 
BridgeSy 2 Stark, Bep, 396 ; Olasspooh v. Youngy 6 B. C. 696), 
unless the circumstances would warrant a jury in finding that the 
property was given up by the vroman to the defendant; Edwards 
V. Farehrothery 3 C, cjj" P. 624 ; 2 Moo, P, 293 ; Latigford v. 
Fobty 2 3Ioo, Scotty 349. The goods of a testator or intestate 
cannot, in general,* be taken in execution for the personal debt of the 
executor or administrator, unless the executor or administrator has 
made the goods his own ; Farr v. New^nany 4 T, R, 621 ; Quick v. 
Stainesy 1 B, P* 293. 'Where the executrix used the goods of her 
testator as her own, and afterwards married, and then treated them 
as her husband’s, it was held that she could not, in an action by the 
husband and wife. Jure uxorisy object to the samo being taken in 
execution for tho husband’s debt ; Quick v. StaiueSy suprd. But 
possession and use of the house and goods of testator are not per se 
enough to make executors liable ; Gaskell v. Marshally 1 Mood, §• 
Roh. 132. So in ease of possession by a trustee, as such, for a long 
time ; Fenwick v. Laycocky 2 Q, B, 108. When the goods of a 
bankrupt can be taken in execution, has been noticed, a^ttCy p. 601 ; 
and as to the sheriff’s liability when he has seized goods after an act 
of bankruptcy committed by tho execution debtor, see antOy p. 726 
et seq. 

An action for converting or detaining goods was held not to be 
maintainable against a sheriff for seizing under a Ji. fa. the property 
of an insolvent after notice that it was excepted by him from his 
schedule under the 7 & 8 Viet. c. 96, s. 9 ; Rideal v. Forty 25 L. J. 
(Ex,) 204. The remedy was said to be by applying to the court to 
stay proceedings. The sheriff may sell goods which are let or bailed 
for a term to the defendant, but can only sell his interest therein. 
If he sells the same absolutely y ho will not be liable to an action for 
conversion %t the suit of the owner of them, unless at the time of 
seizure he was entitled to possession; Bradley v, Copley y 1 C. B. 
686 ; though such a sale by the bailee himself would be wrongful, 
and would enable the bailor to sue him or his vendee immediately ; 
Cooper V. IVillomatty ib, 672 ; Fenn v. Bittlestouy 7 Ex. 162. And 
see Tancred v. Allgoody 4 H. N. 438 ; 28 L, J. {Ex.) 362. 
Tenants’ fixtures may be taken in execution, but if by agreement 
with the landlord they are not to be removed till the end of the term, 
the sheriff' cannot take them ; Dumergue v. Rumseyy 32 X. P. Ex. 88 
{Ex. Ch.), The binding effect of the writ of execution on the goods, 
under 22 Car. 2, c. 3, and the act 19 4' 20 Viet. c. 97, s. 1, has 
already been noticed under a previous head, antcy p. 687. 

As to fraudulent assignments of goods as against creditors, and the 
provisions of the late act in relation to bills of sale, see pasty pp. 803*5. 

km3 
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If a slieriffi after notice of the allowance of proceeding in error, 
executes aji.fa,^ he is liable in trespass; Belshatv v. Marshall^ 4 
jB. 4" 336, A sheriff who has entered under e.Ji.fa.^ and con- 

tinues on the premises in possession of the goods for more than a rea- 
sonable time, 18 liable in trespass for so continuing beyond the time 
allowed by law ; Ash y. Eawnay^ 8 Ex. 237, If a sheriff breaks 
into a house for the purpose of executing a Ji. fa.^ the execution 
against the goods would seem to be valid, but the sheriff is liable to 
an action for the breaking ; Perceval v. Stamp, 9 Ex. 167. 

Evidence of property In general it will be sufficient for the 
plaintiff to show that he was in possession of the goods at the time of 
the seizure, which will bo primd facie evidence of property. If 
he was not in possession himself, but ho relies upon an assignment 
from a former owner, proof of x)ossession of such former owner, and 
of the assignment, will be primd facie evidence of property in the 
plaintiff. 

Evidence of the taking, c5*c.] As to the sheriff’s liability for the 
act of his officer, see ante, p. 798 ; and as to evidence to prove con- 
nection between them, sec ante, p. 799^ The x>roduction of a bill 
of sale executed by the defendant, reciting the issuing of a writ and 
seizure of the goods, will bo evidence of a taking ; Woodward v. 
Larking, 3 Esp. 286. A sheriff’s officer may be made co-defendant 
with the bailiffs in a case of illegal entry, if he took the direction 
in the levy, though not actually present ; Brunswick v. Slowman, 
3 a B. 317. 

Damages.] Where the sheriff was sued for seizing and selling the 
entire interest in goods of which the debtor and the plaintiff were 
lawfully x'ossessed, whereby they were carried away by persons un- 
known, and lost to the plaintiff, it was held that, in the absence of 
proof of the exact proportion of interest in the goods, the plaintiff 
was entitled to half the x^roceeds or value ; Mayhew v. Herrick, 
7 C. B. 229. Where the sheriff has sold for a less sum than the 
plaintiff, a bond fide assignee, gave for them, the jury may award the 
larger sum as^ damages ; Lockley v. Bye, 8 M. ISf W. 133. AVhere 
a ^eriif’s officer executed a Jl. fa. against plaintiff illegally by 
breaking an outer door, and the idaintiif paid, tmder protest, the 
amount indorsed, and also a gratuity demanded by the officer, it was 
held, that the jury might include the whole amount and gratuity in 
the damages, both being mentioned in the declaration : Brunswick 
y. Slow7nan, suprdm • 


Defence. 

In an action for taking the plaintiff’s goods in execution, the most 
usual defence, viz., that the goods had been fraudulently assigned to 
the plaintiff, and were in fact the ^oods of the party against whom 
the writ issued, — cannot (by the rules of H. T. 853) be given in evi- 
dence under the general issue, but is admissible under a plea denying 
the plaintiff’s property; Ashby y. 3Iimiitt, 8 Ad. ^ E. 121. But the 
defendant would not, under the latter plea, show that the plaintiff 
became assignee of the goods after delivery of the writ to the sheriff ; 
Satnuel v. Duke, 3 M. 4* W. 622. What may be given in evidence 
under a denial of the property in trespass, see ante, UVespass to 
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2 )er 807 iai projperty^ See also the proofs under a like plea in an aotion 
for conversion or detention ; ante^ p. 600. 

A sheriff, where he sets up a claim to goods taken in execution by 
him as against a third party, must show a judgment against the exe- 
cution creditor ; his production of the writ of execution alone is not 
sufficient; White v. Morris^ 11 C. B. 1015. 

Evidence of fraudulent assigmnenL'] We have already noticed, 
ante^ p. 587, that the sheriff may (in some cases) where the execution 
debtor has sold or assigned his goods before the writ is executed, 
seize and sell them, notwithstanding such sale or assignment. If 
the assignment, &c., was made before the delivery of the writ to the 
sheriff, but fraudulently for the purpose of delaying, hindering, or 
defrauding creditors, it will be void at common law as against 
them ; 2\vyne^s cascj 3 Coke^ 80 ; 1 Smith's L, <7. 1. The fact, 
that there was no consideration, or no valuable one for the assign- 
ment, — as if it was made in consideration of natural love and affec- 
tion, — is evidence of fraud ; Gale v. Williainson^ 8 ilT. iy W, 405. 
If it does not appear on tlie assignment that there was a valuable 
consideration for making it, evidence may bo given aliunde to prove 
such fact, for the purpose of rebutting the presumption of fraud ; Ib, 
Continuance in possession of goods and chattels by a vendor after the 
execution of a bill of sale, is a badge and evidence of fraud {Ttvynds 
casBy 3 Bep. 80 ; Edivnrds v. llarbeny 2 1\ 11. 587), but not conclu- 
sive evidence of it {Martmdale v. Boothy 3 B. tS* Ad. 498 ; Carr v. 
BurdisSy 1 C. M. It. 787). Therefore, if the possession bo con- 
sistent with the deed (Herd y. Wihnoty 7 Bing. 577) ; as if it be a 
mortgage, and, by its terms, the debtor is to romYiin in possession 
until default {3Ia7*tindale v. Boothy 3 B. cS* Ad, 498 ; Minshull v. 
Lloyd y 2 M. 7f\ 450) ; or a inarrioge settlement under which the 

debtor takes an Cfiuitable interest for life {Cadogany. Kcnnetty Cowp. 
432) ; or, if the sale be notorious, sucli as a sale made publicly Inr a 
sheriff under an execution {Latimer y. Batsouy \ B. C. 652 ; Kidd 
V. Baivlinsony 2 B. ty B. 59), or by public auction {Leonard v. 
Bakery 1 31. S. 251 ; Jezeph v. Ingrain y 1 Afoorc, 189), or if it be 
made with the knowledge and assent of the person who seeks to im- 
pugn it {Steele y. Browiiy 1 Taunt. 381), the assignment is in general 
valid, though the vendor or original owner remains for some time in 
possession ; Twynds casey in Smith's L. C. A sale for g(^d con- 
sideration is not fraudulent and void, merely because it is made 
with the intention to defeat an expected execution; Wood v. Dixie, 
7 Q. B. 892 ; Ilolhird y. Andersony 5 T. It. 236. And sec Darvill 
V. Teri^y (S II. §• N. 807 ; 30 L. J. {Ex.) 355. It seems that an 
assignment is void under the 13 Eliz. c. 5, as to subsequent creditorc 
if they are thereby delayed or defrauded ; Graham v. Furber, 23 
X. J. {C. P.) 51 ; 14 C. B. 410. 

A grant of goods which are not in existence, or which do not 
belong to tbe grantor at the time of executing the deed, is void, 
unless the grantor ratify the grant by some act done by him with that 
view after he has acquired the property therein ; Lunn v. TJiOi'nton, 

1 C. B. 379 ; Gale v. Burnell, 7 Q. B. 850. Or unless possession 
be actually taken under a power to take contained iu the deed of sale. 
See ante, p. 585, and Belding v. Head, 34 X. J. {Ex.) 212. 

In order to prove the fraud, declarations made by the assignor at 
the time of executing the bill of sale are admissible os part of the res 
gesUe; but not if made at another time; Phillips y. Earner, 1 
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JEsp. 355 ; Penn v. Scholey^ 5 Esp. 243 ; Lewis v, Rogers^ 1 C. M. 
^ JR. 48, cited ante^ p. 50. Where A. sued out a writ of Ji. fa. 
against the goods of B., and the sheriff executed a bill of sale of cer- 
tain goods to A., after which, B., remaining in possession of the goods, 
the sheriff again took them under another execution against B. ; in 
an action of trover by A. against the sheriff for taking these goods, it 
was held that the declarations of at the time of the second exe- 
cution were evidence for the defendant to show that A.’s execution 
was colourable ; Willies v. Farley^ 3 Cl 4r P. 395. 

When an assignment of a trader’s effects is void or voidable as 
against his assignees as an act of bankruptcy or a fraudulent prefer- 
ence, see antCy Actions hy assignees of bankrupts. 

Bill of saleJ] By the 17 & 18 Viet. c. 36, every bill of sale of per- 
sonal chattels, made after the 10th July, 1854, whereby the grantee 
or holder shall have power, with or without notice, immediately or 
at any future lime, to take possession of the property comprised in it, 
with every schedule annexed or referred to, or a copy thereof, and 
every attestation of its execution ^ shall, with an affidavit of the time 
of giving it, and a description of the residence and occupation of the 
maker, or, if given under execution of process, a description of the 
residence and occupation of the person against whom it issued, and 
of ever}' attesting witness of the bill, be filed with the clerk of 
dockets and judgments in the Court of Queen’s Bench within twenty- 
one days after the making, in like manner as a warrant of attorney 
given by a trader is now required to bo ; otherwise the bill shall, as 
against all assignees of the bankrupt or insolvent maker, or assignees 
for the benefit of creditors, and against sheriffs’ officers, and persons 
seizing in execution of process at law or in equity, be null and void 
to all intents, so far as regards the property comprised in the bill 
which, at or after the bankruptcy, insolvency, execution of assign- 
ment for creditors, or execution of process, and after the end of 
twenty-one days, shall bo in the possession or apparent possession of 
the maker of it, or of any person against whom the process shell have 
issued under or in execution of which such bill shall have been made 
or given. 

The book, kept under sect. 3 by the officer of the court, of lists of 
all bills of sale, and dates of execution and filing, is a (Hiblic book, 
and a certified copy is evidence of time of filing ; Qrindell v. Brendon^ 
6 a. B., N. 8. 698 ; 28 X. J. {C. X.) 333. 

By sect. 2, every defeasance or condition must be in the body of 
the bill, or on the same paper, otherwise the bill will be void as 
above. Where the assignee under the bill of sale is trustee for a 
third person in no way connected with the assignor, it is not neces- 
sary that this fact should be disclosed on the bill of sale ; Robinson 
V. Collingwood^ 34 X. J, {C. P.) 18. 

By sect. 7, the act includes assignments, transfers, declarations of 
trust without transfer, and other assurances of pers5nal chattels, 
powers of attorney, authorities or licences to take possession of per- 
sonal chattels as securities for debts. 

^ It does not include assignments for the benefit of creditors, mar- 
riage settlements, transfer of ships or parts thereof, transfers in the 
ordinary course of trade or calling, sales of goods at sea or in foreign 
parts, bills of lading, India warrants, warehouse keepers’ certificates, 
warrants for delivery of goods, or any document used in the ordinary 
course of business as proof of the possession or control of goods, or 
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authorising the holder to transfer or receive the goods thereby repre- 
sented. And chattels” are not to include shares in stooK, or in 
joint-stock or incorporated companies, choses in action, interests in 
real estate, farm stock not removeable, &o. 

A mortgage of trade fixtures, together with the freehold, by the 
owner of the freehold, does not require to be registered under this act ; 
Mather v. Fraser^ 25 L. J. {Chan.) 361 ; 2 Kay ^ Jo, 536. See 
Waterfall v. Penistone^ 6 F, cy B, 876, where certain machinery was 
held to be personal chattels, and the deed assigning the machinery 
and certain land was held to be a bill of sale, as it created a primary 
charge on the machinery distinct from the land. 

Where goods are seized under a Jl. fa. within twenty-one days of 
the making of a bill of sale, no registration is necessary ; Marptes v. 
llartleyy 1 B, S. 1 ; 30 i. J. Q. B. 92. And where, under 
similar circumstances, the bill of sale has been imperfectly registered, 
the act does not apply ; Banbury v. White, 2 IT. C, 300 ; 32 Z. J. 
F.r. 258. 

The affidavit, and not the bill only, must contain the description 
of the assignor’s residence and occupation ; llattpn v. English, 7 
E. B. 94. The place of business of the witness, or of his em- 
plo 3 'er, if he be his clerk, is sufficient; Attenborough y , Thompson, 
2 II, N, 559 ; Acc. Blackwell v. England, 27 Z. J. Q. B, 124, It 
is not a sufficient description of the occupation of the assignor, if he 
have any office or occupation, to term him simply ‘‘gentleman;” 
Allen y. Thompson, 1 II. N, 15. But if termed only “gentle- 
man,” it lies on the party impugning the bill to show some occu- 
pation ; Bath v. Sutton, 3 II, 4'* N. 382. In Hewer v. Cox, 30 Z. J. 
Q, B, 73, the assignors were described in the affidavit and bill of sale 
as residing in New Street, Blackfriars, in the county of Middlesex, 
and as printers and copartners. It was held that the description was 
sufficient, although the addition ought to have been, “in the city of 
London.” Where the affidavit described the assignor as “ a gentle- 
man,” which was the proper description at the time of the making of 
the bill of sale, though he carried on the business of a house agent at 
the time of tiling the affidavit, the description was held to be suffi- 
cient ; the London and Westminster Loan and Discount Company v. 
Chace, 12 C. B,, N. S, 730; 31 Z, J. C, P. 314. But where the 
assignor at the time of the making of the bill of sale was a buyer of 
silk, and Avas described in both bUl of sale and affidavit merely as 
“ gentleman,” this was held a fatal objection ; jidams v. Graham, 

33 Z. J, Q, B. 71 . The affidavit filed is a “ public” document within 
14 & 15 Viet. c. 99, provable by an office copy ; Bath y, Sutton as 
reported in 27 Z. J, Ex. 388. In an interpleader issue between a claim- 
ant under a bofid fide bill of sale duly registered, and an execution 
creditor of the assignor, the latter cannot set up a prior bill of sale 
to a third party, also bond fide, but void as against execution cre- 
ditors for want of being duly filed ; Edwards v. English, 7 E. ^ B. 
564. A post-nuptial settlement in trustees for the benefit of wife 
and children is not within the exception ; Fowler v. Foster, 28 Z. J*. 
(Q. Z.) 210 ; in which case it did not appear that the settlement was 
made in pursuance of any ante-nuptial articles ; a circumstance which 
would save the settlement from the operation of statutes 13 & 27 Eliac* 
And a receipt for a sum of money as the price of household goods 
and efifects, stated to have been purchased on the day of the receipt, 
is not a bill of sale within the act, which it would seem only applies 
to instruments by which property is intended to pass ; Allsop y, hay. 
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1 N. 467 ; 31 i. J. Ex. 105. In Green v. Attenborough, 34 
£. J. Ex. 88, it was held that an alteration of the original bill of 
sale before registration did not affect the transfer of the goods. 
Goods not in the actual possession of the assignor at or after the time 
of execution of process require no registration ; Minister v. Price, 
per Willes, J., 1 Eos, ^ Fin, 686. ^ - 

2 * — Action for taking goods in execution without paying a year's 

rent. 

By 8 Anno, c. 14, s, 1, no goods or chattels in or upon any mes- 
suage, lands, or tenements leased for life or lives, term of years, at 
will, or otherwise, shall bo liable to be taken in execution, unless the 
party, at whose suit the execution is sued out, shall, before the re- 
moval of such goods from off the premises, pay to the landlord, or 
his bailiff, all such sums of money as are due for rent for the pre- 
mises at the time of the taking the goods, provided the said arrears 
of rent do not amount to more than one yearns rent. And in case 
the arrears shalh exceed one year’s rent, then the ]mrty at whose 
suit the execution is sued out, paying the landlord, &o., one year’s 
rent, may proceed to execute judgment ; and the sheriff is empow- 
ered and required to levy and pay to the plaintiff as well the money 
paid for rent as the execution money. As t6 the duty of the sheriff 
under this act, seo Cocker v. Musgrove, 0 Q, B, 223, cited post, 
p. 816. 

By the 7 & 8 Viet. o. 96, s. 67, no landlord of any tenement, let 
at a weekly rent, shall have any claim or lien upon any goods taken 
in execution under the process of any court of law for more than four 
weeks’ arrears of rent ; and if such tenement shall be let for any 
other term loss than a year, the landlord shall not have any claim or 
lien on such goods for more than the arrears of rent accruing during 
four such terms or times of payment.” 

The plaintiff in this action may be called upon to prove, 1, the 
demise and tho rent in arrear ; 2, the seizure of the goods under the 
execution ; 3, notice to the sheriff ; 4, the removal of tho goods 
without satisfying tho rent; and 5, the value of the goods. 

Evidence of the demioo, v^c.] As to proof of tho tenancy, sec ante, 
pp. 164, 623, 678. The tenancy must bo at a rent certain ; there- 
fore mere proof of occupation rinder an agreement for a future lease, 
without payment of rent, is not sufficient; Riscley\, llyle, 11 M, 
^ W. 16. The declaration need not state the particulars of tho 
demise ; but if stated, they ought to be proved as laid ; Bristow v. 
Wright, 2 Doug. 665. In order to prove the rent in arrear, it, will 
be aprimd facie case sufficient to show the occupation by the tenant 
and the amount of the rent ; JIarrison v. Barry, 7 Brice, 690. A 
demise from a lessee to an under-tenant is within the statute of 
Anne ; Thurgood v. Richardson, 7 Bing, 428. 

The trustee of an outstanding satisfied term, held in trust to 
attend the inheritance, is a landlord” within the statute. Colyer 
V. Speer, 2 B, 4* R* 67. The action may be brought by an exe- 
cutor or administrator ; Palgrave v. Windham, 1 Stra. 212. On a 
sale of premises it was stipulated that, from the time of the vendee 
taking posBession until the completion of the purchase, he should 
pay to the vendor at the rate of 100/. per annum : held, that this 
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was ** rent ” within the statute of Anne, Saunders v. Mmgrave^ 
a 524, 

The plaintijT can only recover the rent due at the time of the taking 
the goods ; Hoskins v, Knight^ \ ^ S. 245. And it seems that 

he cannot demand rent for a bygone vear after the commencement of 
a fresh tenancy on different terms ; Cook v. CboA, Andr. {Rep. 217.) 

JEvidenceofthelevy.'] As to the mode of proving connection be- 
tween the sheriff and the officer, see ante, p. 798, See Reed v. 
ThoytSy 6 31. *Sj* TF. 410; Rarsham y. Rullocky 10 Ad. E. 23. 

J^idence of notice J\ In order to render the sheriff liable as a 
wrong-doer by the removal of the goods, it must be proved that he 
had notice of the landlord’s claim; Arniit v. Qarnetty 3 R. ($r A. 
441 ; Smith v. Russelly 3 Taunt. 400, It is not necessai^ to prove 
a formal notice ; if it can be shown that the sheriff or his officer knew, 
previously to the removal of the goods, that there was rent due to the 
landlord, it will bo sufficient; Riseley v. Ryle^ 11 31. W. 20, per 
Parke, IJ. ; Andrews v. Dixon^ 3 R. ^ A. 645. Notice to the 
creditor is not necessary ; Riseley Rylcy 11 3f. 16. 

Removal of the goods.'] It is enough to show that some goods were 
removed ; and the plaintiff need not show that enough to satisfy the 
rent was not left; Cohjer v. Speer y 2 R. P^ 97. It is said that the 
goods need not be distrainablo goods ; Riseley v. RylOy suprCt. A 
mere sale, without more, is not equivalent to removal ; Wharton v. 
Naylor y 12 Q. R. 673 ; Sinallmanx. Pollardy 6 31. Q. 1001. 

Value of the goods.] The proof of value seems only necessary for 
the purpose of showing the extent of the plaintiff’s loss by the defend- 
ant’s misconduct. But the jury are not coniined to the precise 
amount produced on the sale by the sherilF ; the plaintiff may insist 
that, if the defendant had proceeded regularly, the whole would have 
been paid, or may show that the goods sold badly ; Per Taunton, J,, 
Poster V. Hilton^ 1 RowL P. C. 35, 38. And Parke, J,, Calvert 
v. Joliffcy 2 R. ^ Ad. 418, 422, the jury are not bound to give so 
much as the sale price. 


* Defence. 

The plea of Not guilty in this action operates as a denial only of 
the “ breach of duty or wrongful act” of the defendant, but not of 
the facts stated in the inducement. The removal without payment is 
the wrongful act ; for the original taking is lawful ; semh.y see Parke, 

J5., in Riseley^. Ryky \\ 31. ^ W.2l\ also Reed v. ThoytSy 6 J!f. ^ 
W. 410, cited ante. p. 800. A plea denying the taking admits that 
the goods taken belonged to the execution debtor ; Forster v. Cooh^ 
Sony 1 Q. R. 419. 

If the agent of the landlord takes from the sheriff’s officer an un- 
dertaking to pay the year’s rent, and consents to the sale, the landlord 
cannot afterwards maintain an action on the statute, though the rent 
be not paid pursuant to the undertaking, and though the under- 
taking bo void by the Statute of Frauds; Rotherey v. Woody 3 
Camp. 2. 


3 . — Action for not paying over 3£oney levied. 

In an action for money had and receiye4 against a sheriff for not 
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paying OTor to the plaintiff money levied tinder an execution in an 
action at hia Buit, the plaintiff must prove the writ of execution^ and 
the levjr under it. 

The issuing of the ft. fa. at the suit of the plaintiff must be 
proved ; for which purpose proof of the defendant’s warrant, reciting 
the writ, will be sufficient; Wilson Norman^ 1 Msp. 154. As to 
proof of the defendant’s seal of office, sec ante^ p. 445. An examined 
copy of the writ and return will prove the writ, the levy, and the 
return ; and no prior demand is necessary ; J}ale v. Birchy 3 Camp. 
347. A letter written by the undersheriff is also evidence to fix the 
defendant; Haynes v. Hay tony cited 6 Q. B. 169; but the state- 
ments of the writer are thereby made evidence for the defendant. 
Ib. See further, as to proofs of writs, &c., antey pp, 53, 798, and 
infrd. 

It is not sufficient to prove the taking and selling of the goods by 
a person reputed to be an officer of the shorift', without proof of the 
writ of execution or warrant ; Wilson v. Normany 1 Esp. 154. The 
defendant may deduct his poundage ; Longdill v. JoneSy 1 Stark. 
346, posty p. 817. It has been doubted whether this action can be 
maintainca before the return-day of the writ; Per Parke, J., in 
Morland v. PMlatty 8 B. C. 727. In Cockram v. Welhyy 2 Show. 
79 ; 2 Freem. 236, it was held that debt lay, though the writ had 
not been returned. 

Where a sheriff returned that ho had seized goods under a ft. y 
had sold part, and tliat the residue remained in his hands for want of 
buyers, it was held a defence to an action against him for the amount 
levied, that the defendant in the original action was in fact a bank- 
rupt at the time of the seizure and sale, an*d that the goods belonged 
to his assignees ; Bridges y. Walfordy 6 M. S. 42. See Tomlinson 
V. Shymiy 2 B. ^ B. 11. So, where the plaintiff had appointed a 
special bailifi' and agent to manage the sale of goods under a fieri 
faciaSy it was hold that the sheriff was discharged ; although on being 
ruled to return the writ, he returned that he had sold, and that he 
had made deductions, which he had no right to make in point of law ; 
Pallisier y. Pallistery Tiddy 9th ed. 1019 : 1 Chit. Rep. 614, n. ; 
Higgins y. M^Adaniy Z Y. J. 1. 


4 . — Action for not arresting on Mesne Process y and for false Return. 

In an action against a sheriff for not arresting a debtor on mesne 
process when he had an opportunity, the plaintiff must prove (where 
those facts are put in issue hj the pleadings), 1, the debt due from 
the debtor to himself ; 2, the issuing of the process and delivery to 
the defendant ; 3, that the debtor was within the bailiwick, and the 
defendant might have arrested him ; 4, the false return of non est 
inventuSf if alleged ; and 5, the damage sustained. 

Evidence of debt. J Whatever evidence would be sufficient to charge 
the debtor in an action broup^ht against him by the plaintiff, will be 
sufficient against the sheriff in this action ; Sloman y. Hemcy 2 Esp. 
695 ; Oibhon v. Coggony 2 Camp. 188. An admission by the debtor 
is therefore evidence. Rogers y. JoneSy IB. C. 86 ; and see the 
next head ; Action for escape on mesne process. 

Etidence of issuing proeess.'l The issuing of process and lodging it 
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with the defendant for execution must be shown. The plaintiff must 
therefore prove the writ. If returned he should give in evidence an 
examined copy of the writ and return. If it be in the possession of 
the defendant, a notice to produce should be served ; and if, upon 
search, it does not appear to have been returned, it will be presumed 
that it remains in the defendant’s possession ; see ante^ p. 53, as to 
evidence of process. 

Evultyiice of the defendant's breach ofdutt/.~] If a person, against 
whom the sheriff has* a writ, does not abscond, but continues in the 
daily exercise of liis usual occupation, appears publicly, and is visible 
to every one that comes to him on business, and the bailiff, neglecting 
to arrest him, returns non est inrentus^ it is proof of a false return ; 
Eeckfordy. Montague^ 2 Bsp. 475. It lias been ruled not sufficient 
merely to prove that the debtor was within the defendant’s bailiwick, 
but the plaintiff ought to prove notice of it to the under-sheriff, or 
to the bailiff to whom the warrant was directed ; Gibbon v. Coggon^ 
2 Cainjy. 189. But it does not appear that the plaintiff* is bound to 
give this notice to the sheriff ; for the latter is to make due inquiries 
for the purpose of finding the debtor; DgJic v. IJuke^ 4 New Ca, 
197 ; acc. Brown v. JarviSy 1 J/. W. 704, 713. Ho is bound to 
execute and to return the writ as soon as ho can ; Ibid, and 
Eandell v. Whebely 10 Ad. ^ E. 719. 

Damages.'] In order to recover there must be some proof of actual 
loss or damage; Brown v. Jarvis^ 1 31 W. 704; Williams y. 
3Iostgn^ 4 31. «§• W. 145; see Barker v. Green^ 2 Bing. 317, contrti. 
The case of mesne is distinguished in this respect from final process. 
See post^ p. 810. Where the defendant, instead of pleading Not 
guilty, takes issue on a collateral matter, some damages will be pre- 
sumed ; Brown y. Jarvis^ sui^ra. 

Defence. 

The general issue in this action admits the debt and the issuing 
and delivery of the writ, and denies the “breach of duty” of the 
defendant. It cannot be shown, under “ Not guilty,” that the plaintiff 
advised (or directed) the officer not to make the arrest under the 
circumstances ; llowden v. Standish^ 6 C. B. 504. It is no defence 
that the sheriff had no adequate force to repel threatened resist- 
ance; ib. 


5. — Action for Escape on 3Iesne Process. 

In an action against* the sheriff for an escape on mesne process, the 
plaintiff may be called upon to prove : 1, the debt due from the party 
arrested ; 2, the issuing and delivery of the process to the defendant ; 
3, the arrest; 4, the escape ; and 5, the damages. 

Evidence of the debt due from the party arrested.] The platntiff 
must prove a debt due to him from the par^ arrested at the time of 
the arrest; Alexander v. Macauley^ 4 T. It. 611 ; White v. Jones^ 
5 Esp. 160. If the declaration states that the party was indebted to 
the plaintiff for goods sold and delivered, it must be so proved ; 
Parker v. Fenn^ 2 Esp. 477 (n) ; but the exact sum mentioned in the 
declaration need not be proved ; B. N. P. 66. The debt is proved 
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by the same evidence which would have established it in an action 
against the debtor himself ; therefore an admission of the debt by the 
debtor at any time before the escape is good evidence against the 
sheriff ; Williams v. Bridges^ 2 Stark. 42 ; JRogers v. Jones, 7 3.^ 
C» 89* See ante, p, 808. 

Evidence of the issuing and delivery of the process to the defendant.'] 
The issuing of the process and the xielivcry of it to the under-sheriff 
must be j^roved. If the process has been returned, an examined copy 
of the writ and return will be evidence of these facts ; B. N. JP. 66. 
If not returned, after proof of a notice to produce and of search for 
the return, secondary evidence will be admitted. A delivery to a 
country sheriff’s deputy in London is a delivery to the sheriff; 
Woodland v. Fuller, 1 1 Ad. F. 859. 

WJiere the declaration stated that the writ was marked for bail 

by virtue of an affidavit of the cause of action by the plaintiff in 
that behalf before then made, and duly filed of record in this court, 
&o.,” it was held that the averment was sufficiently proved by an 
office copy of the affidavit ; Casburn v. licid, 2 B. Moore, 60. See 
Webb v. Herne, 1 B. 1\ 281. 

Evidence of the arrest.] The facts sufficient to constitute an arrest 
have already been noticed under the title Action for Malicious Arrest, 
and SCO jjost, p. 811, Where a part)' is arrested in one action he is 
in custody under all writs afterwards delivered to the sheriff, 
unless the first arrest was illegal ; Collins v. Yewens, 10 Ad. 

E. 570. The plaintilf gave in evidence the sheriff’s return of cepi 
corpus to the writ, and proved that the defendant in the former 
action did not put in bail above, and was not in the sheriff’s custody 
at the return of the writ : Lord Ellonborough held that the arrest 
and escape, and the non- appearance of the party according to the 
exigency of the writ, were sufficiently proved ; Fairlie v. Birch, 3 
Camp. 397. The sheritf is bound in »this action by his return both 
as to the fact and the time of the arrest ; Cook v. Bound, 1 Mood. 
Bob. 512. Where the W’rit has not been returned, evidence must be 
given to connect the bailiff and the sheriff ; see ante, p. 798. 

Evidence of the That the debtor w'as seen abroad after tho 

return of tho writ, and that bail has not been put in, will be evidence 
of an escape ; Fairlie v. Birch, 3 Camp. 397. And the return of 
C€2n coupled with an answer given at tho sheriff’s office that no bail- 
bond was executed,” is evidence of the same ; though the return 
includes the 'Nvords^?ara^i/m haheo; NeckY. Humphrey, 3 Ad. E. 133. 
If tho declaration alleges a taking in execution of A. and his wife, and 
that both escaped, it is enough to prove that A. alone was taken in 
execution fCr a debt of his wife before coverture ; B. N. P. 65. 

Where an omission to arrest is proved instead of an escape, the 
pleadings arc amendable ; Guest v. Elices, 5 Ad. E. 118. 

Damages.] The plaintiff is only entitled to recover such damages 
as he can show he has sustained. If he has lost the whole debt, the 
jury must give him damages to that extent, together with what he has 
lost in costs ; but if he can still recover his debt, the damages may be 
diminished accordingly; Scott y. Henley, 1 Mood. ^ Bob. 227 ; Morris 
Y. Bohinson, Z B. C. 206. And no action lies unless some damage 
has been actually snstained ; Williams v. Mostyn, 4 itT. ijj* W. 145, 
ante, p. 809. 



Actions against Sheriffs for Escape in Execution^ 


811 


Defence, 

By the Rules of H. T. 1853, in actions for an escape, the plea of 
Not guilty operates as a denial of the neglect or default of the sheriff 
or his officers ; but not of the debt, judgment, or preliminary pro- 
ceedings*” Hence it should seem that the default of the defendant 
in suffering the escape, and the damage, are alone put in issue by 
Not guilty. Before the new Rules, a plea of No escape was held to 
admit the arrest ; B, N, P. 67. 

It is a good defence (semb, under Not guilty) that the defendant, 
though he has taken no bail-bond, has put in bail before the expira- 
tion of the rule to bring in the body ; Pariente v. PlumhtreCy 2 B, 

P. 35. 

Where the defendant pleads that before the escape he took a bail- 
bond with a condition according to the statute, &o., which he assigned 
to the plaintiff, and vthe replication denies that there was any such 
condition, the issue is not supported by defendant’s producing a bond 
in the condition of which the prisoners name is left in blank in two 
places ; Holden v. Raphael^ 4 Ad. E. 228. 

It is a good defence that the bailiff, who permitted the escape, was 
a bailiff appointed at the special request of the x^aintiff; Ford v. 
licchey 3 Ad. E. 699 ; and this appears to have been there given in 
evidence under Not guilty. As to what amounts to the apx)ointment 
of a special bailiff, see ante, j). 798. 


6 . — Action for escape in execution. 

In an action against the sheriff for suffering a prisoner in execution 
to escape, the plaintiff must, if those facts be denied on the j^leadings, 
prove, 1, the judgment; 2, the issuing and delivery to the defendant 
of the writ of ca. sa . ; 3, the arrest ; and 4, the escape. 

For the mode of xjroving the judgment, see ante ; as to proof of 
issuing and delivery of the writ, afite, pp, 53, 810 ; and as to con- 
necting the defendant with the act of his officer, ante, p. 798. 

By 5 & 6 Viet. c. 98, s. 31, if a debtor in execution escapes out of 
legal custody after that act (10th of August, 1842), the sheriff, bailiff, 
or other iierson having the custody, shall bo liable only to an action 
on the case for damages sustained by the person at whose suit the 
debtor was taken or imprisoned, and shall not be liable to any action 
of debt. 

Evidence of arrest.'] What constitutes ah arrest; see ante, Action 
for 3Ialieious Arrest, and last head, p. 810. In order to render 
the sheriff liable, the officer* must be the authority to arrest, but he 
need not be the hand that arrests, nor in the presence of the person 
arrested, npr actually in sight ; nor is any exact distance prescribed. 
It would be a different case if he were upon some other errand, or 
were to stay at home and send a third person to make the arrest : 
per Lord Mansffeld, C. J., B latch v. Archer, Cowp. 65; in which 
case the son of the officer said, at the time of the arrest, that he had 
his authority in his pocket, the officer himself being at Ihe distance 
of thirty rods and not in sight ; and it was held a good arrest. If 
A. be in custody at the suit of B., and a writ be delivered to the 
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sheriff at the suit of D., the delivery of the writ is an arrest in law, 
BO as to make the sheriff liable to D. for an escape : B. N. P. 66. 
Collins Y. Yetoens, 10 Ad. ^ JB. 670, cited ante^ p. 810. 

It must appear that the prisoner was in the custody of the defendant^ 
and, therefore, where he was taken in execution by a former sheriff, 
the assignment of the prisoner from him to the defendant by inden- 
ture ought to be proved ; Davidson v. Seymour y Mood. 8c M. 34 ; 
unless the defendant has become sheriff on the death of his prede- 
cessor, in which case he is bound, at his peril, to take notice of all 
the executions against any persons whom ne finds in gaol ; Westhy'*s 
case, 3 Co. Hep. 12 b ; B. M. P. 68; see the note in Mood. ^ M. 35. 
Probably the acting as sheriff will be evidence of the assignment, 
after notice to produce. 

Debt against the bailiff of a liberty for an escape alleging a mandate 
by the sheriff to the defendant, ** as chief bailiff of the liberty, to 
arrest T. Held, on a traverse of the allegation, that it was not 
supported by proof of a sheriff’s warrant in the common form 
addressed to the defendant as his bailiff'; and this, although the 
defendant had treated it as a mandate, and not as a warrant, on a 
rule to return it; Jackson v. Hilly 10 Ad. E. 477. 


Evidence of the escape.'] Wherever the prisoner in execution is in 
a different custody from that which is likely to enforce payment of 
the debt, it is an escape ; per Buller, J., Benton v. Suttony 1 B. P. 
27. Thus if a sherilf*8 officer, having taken a prisoner in execution, 
permits him to go in company with one of his followers to his own 
liouse for the purpose of settling his affairs, it is an escape; ibid* 
If the defendant, when taken in execution, is seen at large for ever 
so short a time, either before or after the return of the writ, it is an 
escape ; per I)e Grey, C. J., Hawkins v. Plomery 2 TV* Bl. 1049. 
If the bailiff of a liberty, who has the return and execution of writs, 
removes a prisoner, taken in execution, to the county gaol situate 
out of the liberty, and there delivers him into the custody of the 
sheriff, it is an escape for .which the bailiff is liable; Bootham v. 
Earl of Surryy 2 T. li. 6, When writs were returnable on a day 
certain, it was held that if an officer, having taken a party in 
execution, permitted him to go to a lock-up house kept by another 
officer not named in the warrant, where he remained for some days 
before the return of the writy it was no escape ; Houlditch v. Birchy 
4 Taunt. 608. If the sheriff receives the sum indorsed on the writ 
from the prisoner, and before payment over to the plaintiff', liberates 
him, it is an escape; Slackford v. Austetiy 14 Easty 468 ; Crozer v. 
Pilling y 4 P. C* 31. The plaintiff is not estopped by a return of 
cepi corpus by the defendant ; Jackson v. Hilly suprd. 

A voluntary escape is by the express consent of the keeper; a 
negligent one is without consent or knowledge. Release by mistake 
is a voluntary escape ; FUewood v. Clementy 6 Dowl* P* C. 508. 
Under a count for a voluntary escape, the plaintiff m^ give evidence 
of a negligent one without amending ; Bonafous v. Traikery 2 T* JR* 
126. 

By stat. 8 & 9 Wm. 3, c. 27, s. 8, if the keeper of any prison shall, 
after one day’s notice in writing given for that purpose, refuse to iffiow 
any prisoner, committed in execution, to the creditor at whose suit he 
was committed or charged, or to his attorney, every such refusal shall 
be adjudged an escape in law. And by s. 9, if any person, desiring 
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to charge any person with any action or execution, shall desire to be 
informed by such keeper whether such person be a prisoner in his 
custody or not, the keeper shall give a true note in writing thereof 
to the person so requesting, or to his attorney, upon demand at his 
office for that purpose ; and every such note shall be taken as suffi- 
cient evidence that such person was at that time a prisoner in actual 
custody. 


Dainages.'^ Since 5 & 6 Viet. c. 98, supra, p. 811, the jury may 
exercise their judgment in assessing the damages, and should give 
such amount as they think sufficient to cover the loss suffered, or 
eventually likely to be suffered, by the plaintiff ; Bonafous v. Walker, 
2 T. E. 126. There must, at all events, be nominal damages ; semh, 
Clifton V. Sooper, 6 Q. J?. 468, cited post, Bid. The true measure 
of damages under this act is the value of the custody of the debtor 
at the moment of the escape, and no deduction ought to be made on 
account of anything which might have been obtained by the plaintiff 
by diligence after the escape, unless, indeed, he has done anything to 
aggravate the loss, or prevent re-caption ; Arden v. Goodacre, 1 1 
C\ B. .371 ; 20 X. X 184. 


Defence. 

By R. H. T. 1853, in actions for an escape, tho plea of Not guilty 
will operate as a denial of the neglect or default of tho sheriff or his 
officers, but not of the debt, judgment, or preliminary proceedings. 

By statute 8 & 9 Wm. 3, c. 27, s. 6, no retaking on fresh pursuit 
shall be given in evidence on the trial of any issue in an action of 
escape, unless the same be specially pleaded ; nor shall any special 
plea be allowed without an oath by the defendant that the prisoner 
escaped without his consent, privity, or knowledge. 

Where the defendant pleaded that the prisoner returned into his 
custody, and that he did thereupon, than, and afterwards, keen and 
detain the said prisoner in Lis custody, &c., and tho plaintiff tra- 
versed that after the prisoner’s return the defendant did keep and 
detain him in custody, in manner, form, &c . ; it was held that the 
plea was negatived by evidence that after tho prisoner’s return he 
again escaped, and died out of custody ; Chambers v. Jones, 11 East, 
406. If the defendant only pleads No escape, he cannot give in evidence 
No arrest, for he admits an arrest by his plea ; B. N. P, 67. It is 
no defence that the prisoner paid hisnlebt to the defendant, unless 
before action brought he has paid it over to the plaintiff; Slackford 
V. Austen, 14 East, 468. 

If the prison take fire, or be broken open by the king’s enemies, by 
means whereof the prisoners escape, this will excuse the sheriff; biit 
it is otherwise if the prison be broken open by the king’s subjects ; 
B. N. JP. 66. He may show that the escape was by the fraud and 
covin of the party really interested in tho judgment ; Hiscocks v. 
Jones, Mood M. 260. 

The defendant may show that the judgment against the prisoner 
was void, but not that it was erroneous ; thus he may show that the 
judgment was given in an inferior court in debt on a bond made 
extra jurisdictionem ; for ,such judgment is void ; B. N. P. 65, 
66 ; Watson on Sheriffs, 54. So if the writ of execution be absolutely 
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void, the fiheriff will not be liable for an escape ; but it is otherwise 
when it is only erroneous ; Weaver v. Clifford^ Cro. Jac. 3 ; 
Burton v. Eyre^ Id, 288 ; B. N, P. 66. He may show that the 
plaintiff authorised the prisoner’s release; Connop v. Challisj 2 Ex, 
484. By the C. L. Pro. Act, 1852, s. 126, ‘‘A written order under 
the hand of the attorney in the casise, by whom any writ of capias 
ad satisfaciendum shall have been issued, shall justi^ the sheriff, 
jailor, or person in whose custody* the party may be under such writ, 
in discharging such party, unless the party for whom such attorney 
professes to act shall have given written notice to the contrary to 
such sheriff, jailor, or person in whose custody the opposite party 
may be ; but such discharge shall not be a satisfaction of the 
debt, unless made by the authority of the creditor ; and nothing 
herein contained shall justify any attorney in giving such order for 
discharge without the consent of his client.” Before this enact- 
ment, the plaintiff’s attorney had no authority to discharge the 
defendant from custody without receiving the amount for which 
the execution issued, unless the same had been paid to the plaintiff, 
or ho had his authority for so doing ; Savory v. Chapman^ 11 Ad, 

E. 829. 

An order of discharge by a commissioner under the bankruptcy acts, 
justifies a jailor or sheriff, whether the order ought to Iiavc been made 
or not ; Thomas v. lludsoHy 14 3L cS' W, 353 ; see also Wallinger v. 
Gurney^ 11 C. i?., N, S, 191; 32 L, J, {C, P.) 58. So the production of 
a summons to a bankrupt to attend the court under the 5 & 6 Viet, c. 
122, 123, justified the sheriff’ in not arresting, whether the bankrupt 
turn out a bankrupt dejure or not ; Norton v. Walker ^ 3 Ex. 480 ; 
18 i. J, (Ex,) 234. So the certificate of registration of a deed of 
composition with creditors under the present Bankruptcy Act, 24 & 25 
Viet. c. 134, justifies the sheriff under s, 198, in not arresting, 
although the deed itself turn out invalid ; Lloyd v. Harrison^ 34 L, 
J, ( Q. B.) 97 (Cockburn, C. J. , dissenting). Where the arrest was made 
by a sheriff’s officer chosen by the plaintiff’s attorney who was present 
and controlling the officer at the arrest, which was effected in an illegal 
manner, it was held that tholiheriif was not liable for an escape. Bee 
cases, ante, p. 798. 

7. — Action for not levying^ cS-e., and for false return on 
final process. 

In an action against a sheriff for a false return to final process, the 
' * itiff must prove, if those facts are denied on the pleadings, 1, the 

S ment ; 2, the writ and in^rsement, and the return ; 3, the false- 
of the return. The action for not arresting on mesne process 
and falsely returning non est inventus^ has been already treated of, 
stiprd, p. 808. 

As to the mode of proving the judgment, and as to the writ and 
return, see ante, p. 53. 

The judgment is mere inducement ; Stoddart v. Palmer ^ 3 j&. 

<?, 2. The untrue return is the groupd of action, though the injury 
to the plaintiff is founded on the right to recover on the judgment.* 

It is not necessary to prove an aotual levy after seizure under a^. 
fa , ; Stubbs v. Xainson, 1 M, W, 728, 

Evidence to disprove the return,^ The plaintiff must prove the 
falsehood of the return. Thiui» in an action for a false return oi nulla 
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hona^ he must show that party had p:oods withia the bailiwiok of 
which the sheriff had notice, or might, by using due diligence, have 
had notice ; antCy p« 809« . In an action for a false return of nnUa 
hona to nji./a* against the goods of A. and B,, the plaintiff must 
have a verdict if he prove that either had goods ; Jones v. Clayton^ 
4 M.^S. 349. ^ 

The declarations of the sheriff’s officer respecting goods seized by 
him under a fa.y and in his possession at the time, are evidence 
against the sheriff, though made after the return-day of the writ ; 
Jacobs v* Ilumiihreyy 2 C. J/. 413 ; antCy p. 800. 

Damages.'] In an action for unnecessary delay in executing a 
crt. sa.y it is enough if the jury find that the defendant could have 
executed the process butomittca to do so, and no actual damage need 
be shown. The measure of damage is the real loss sustained, and 
not necessarily the whole debt ; but the plaintiff is at all events 
entitled to nominal damages, though the jury find that he sustained 
none ; Clifton v. Hooper ^ (> Q. J?. 468. For a false return to a writ 
of^.y^M it seems no action can be maintained if it be shown that 
the plaintiff can have sustained no damage, ns where the debtor had 
become bankrupt ; Wylie v. Birchy 4 Q, B. 566. Where the sheriff 
is sued for returning nulla honuy instead of levying on certain pro- 
l)erty which belonged jointly to the debtor and to another, the proper 
measure of damage is half the value of the goods ; Tyler v. Duke 
of Leedsy 2 Stark. 218. 


Defence. 

The plea of Not guilty operates as a denial only of the breach of 
duty or wrongful act alleged to have been committed by the defen- 
dant, and not of the facts stated in the inducement. In case against 
the sheriff for a false return of nulla hona to nji.fa.y on which a 
levy had been made, the plea of Not guilty puls in issue only the 
fact of the sheriff having the money in his hands, and making the 
return alleged ; and it is not competent ^or him, under that plea, to 
set up a defence of the hankruptcy^of the debtor before the execu- 
tion of tho writ; Wright y. Zamson, 2 31. ^ W. 739; WintlcY* 
Freemany 11 Ad. E. 539. And, in case against tho sheriff for not 
levying when he might have done so, and returning nulla honUy tho 
plea of Not guilty admits the judgment, the writ, the delivery of it 
to the sheriff, that there were goods in his bailiwick, and that he had 
notice of it ; the only matters of defence available in such an action 
under that plea are, that he did levy within a reasonable time, and 
that he did not make the return alleged ; Leicis v. Alcocky 6 Dowl. 
389 ; 3 M. «§• W. 188. And in case against the sheriff for not 
arresting a party under a writ of capias^ and falsely returning non 
est incentusy it cannot be shown under Not guilty, that tho plaintiff 
gave directions to the officer not to make the arrest; Ilowden r. 
Standisky 6 C. B. 504. In case against the sheriff for not selling 
when he might have done so, and falsely returning that the goods 
remained in his possession for want of buyers, a plea that the 
defendant could not, nor might, nor ought to have sold the goods in 
the declaration mentioned under or by virtue of the writ, or to have 
raised thereout the monies indorsed on the writ, ready to have been 
paid to the plaintiff within the s])aee of time in the declaration men- 
tioned, amounts to the general issue ; Cotce v. AmeSy 6 M, ^ W* 
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747 ; 8 DowL 750. If the goods seized under jfS./a. are exhausted 
by payment of landlord’s rent, expenses and the sum due on a prior 
writ, the return of nulta dona is proper ; Wintle v. Freeman^ 11 Ad* 

J?. 539 ; in ^vhich case the plea alleged that the debtor had no 
goods whereof, &c., and the replication denied the plea. And semb.^ 
the defence might have been sh^n under a traverse of the levy 
stated in the declaration. The insufficiency of the goods to satisfy 
prior claims will entitle the defendant to a verdict under a traverse 
of the alleged levy ; Ileeman v. Fvans, 2 M* ^ G* 398. The plain- 
tiff may show that a judgment, in respect of which a prior writ 
issued, is fraudulent, and that the sheriff had notice of it ; and the 
debtor’s conduct as to the execution of the prior writ is admissible 
evidence of fraud ; Imray v. Magnay^ 1 1 M. W* 267. Or he 
may show that the prior writ was delivered with directions not to 
proceed on it till orders ; Hunt v. Hooper^ 12 M, (Sf* W* 604. Where 
the defence is, that the goods in question were assigned before the 
execution, the plaintiff, in reply, may show the assignment to have 
been fraudulent; Dewey v. Bayntun^ 6 257. As to which, 

see cases ante^ pp. 803, 804. Where there are prior writs and also 
rent due, the sheriff may traverse the existence of anjr goods on which 
he could levy, although the goods would have satishod all, if sold ; 
for he cannot lawfully levy and sell until some of the creditors have 
paid the rent. In this case the sherifTs return was agreeable to the 
facts, and the plea denied any goods on which defendant could levy 
besides goods sufficient to satisfy the prior writs and rent ; and jicr 
cter., the sheriff is not bound to advance the rent ; and, “ until paid, 
there are no goods out of which he is bound to levy, i* c., to sell ; ” 
Cocker v. 3£u8grove^ 9 Q. B, 223. 

Where, in action* for a false return of nulla bona to a writ of Ji. 
fa*y the defence is that the party against whom the writ issued has 
become bankrupt, the bankruptcy must bo regularly prdved ; B, N* 
P* 51 : and see Dowden v. Fowle^ 4 Camp* 38. As to the proof of 
bankruptcy, see aniCy Actions by Assigneesy p. 739, et seq. And 
where the defence is that the landlord of the debtor claimed the 
goods for rent, the defendant cannot prove the claim by the parol 
testimony of the landlord, if his tenant held under a written lease; 
Augustien v. ChaUisy 1 Fx, 279. As to the duty of the sheriff under 
24 *& 25 Viet. 0 . 134, see s. 73, antCy p. 694, ana s. 74, by which, on 
an execution exceeding £50, the sheriff is to sell by auction and not 
by bill of sale or private contract, such sale to be advertised for three 
days preceding. 

When the defence is payment to the landlord, under 8 Anne, o. 14, 
for arrears of rent, some evidence, however slight, must be given of 
the rent being due; Keighfley y. Birchy 3 CainjK 521. The sheriff 
returned nulla bona after satisfying the landlord’s claim for rent and 
the king’s taxes, and the plaintiff assented to his quitting possession 
of the premises and sued out a ca. sa, ; it was held that he could not 
afterwards maintain an action for a false return to thp fffa.y how- 
ever unfounded the claim for rent might turn out to be ; Stuart y. 
Jf^ittakeTy By* 4” 

The defendant may show that the judgment, on which the writ 
issued, w^ fraudulent and void ; Penn v. Scholey^ 6 Fsp. 243 ; 
Bane v. Chapmany II Ad* ^ F* 966. But it must be a clear 
case of fraud and collusion to avoid a judgment, so as to let 
in this defence ; Tyler v. Duke of Leeds y 2 Stark. 221 ; Harrod 
Y. Bentony % B, C* The defendant cannot impeach the 
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judgment on the ground of a collateral fraud ; Imray y. Magnay^ 
11 M. 4* 277, per cur. : Christopherson v; Burton^ 3 Ex. 162l 

The defendant cannot give in evidence, even in mitigation of 
damages, an inquisition held by him to inquire into the property of 
the goods, under which ihey were found not to be the property of the 
debtor ; Glossop v. Pole^ 3 3/. 4!* ^ 175. 


8 * Action for extortion^ 

The evidence in this action depends entirely on the allegations in 
the declaration, and the pleadings. 

The party upon whom the extortion is committed may maintain an 
action for money had and received against the sheriff; and in such 
an action it is not necessary to prove a tender of the sum actually 
due ; Scarf v. Ilallifax^ 7 M. 4r W. 288. 

The Act 1 Viet. c. 55, regulates sheriff’s fees on the execution of 
civil process, and gives a special remedy for extortion ; but it seems 
that an action for extortion can be brought against the sheriff for 
taking a greater fee than allowed by the act ; Curlewts v. Bird^ 1 
JDowl.^ AT. S. 152^ per Coleridge, J. 

The mode in which the issuing of the Ji-fa. and the conifbotion 
between the sheriff and the bailiff may be proved, has been already 
stated. If the sheriff has returned to the writ that he has caused to 
be levied, &c., it will be evidence that he has adopted the act of the 
bailiff* as his own ; Woodgate v. Knatchhully 2 T. Ji. 154. It must 
appear that the sheriff intrusted the bailiff with his authority in the 
particular case in which the latter has abused it, and, therefore, if 
the extortion be committed by an otBcer not named in the warrant, 
to whose house the par^ had been carried^ the sheriff is not liable ; 
George v. Perring^ 4 Esp. 63. So where a writ is directed to^ the 
coroner, though it is executed by an officer of the sheriff, the latter 
is not liable ; Sarjeant v. CWan, 1 C. ^ M* 491. 

Where the money levied is not sufficient to satisify the plaintiff’s 
claim, the retaining of any part which ought to be paid over to the 
j)laintiff is an indirect receiving or taking from him within the statute 
29 Eliz. c. 4 ; Buckle v. Bewes^ Z B. ^ C. 688. 

In actions against a sheriff’s officer, on 32 Qeo. 2, c. 28, it was 
formerly held that the plaintiff must prove the table of fees allowed 
by the justices; Jaques v. Whitcomh^ 1 Esp. 361 ; Martin v. Slade^ 
2 New Mep. 59. The 1 Viet. c. 55, permits sheriff's and their officers 
to take such fees, and no more, as are allowed by the officers of the 
courts of law at Westminster under the sanction of the judges. This 
statute does not affect the sheriff’s right to poundage ; Davies v, 
Griffiths^ 4 M. <S* W. 377. Nor does it repeal 29 Euz. c. 4, which 
makes him liable in treble damages for extorting more on a fi. fa. * 
than is allowed by that statute : so that, if issued on that statute, 
the defendant must plead specially in order to avail himself of 
the highest fees allowed by the judges under 1 Viet. o. 55; Pil- 
kington v. Cooke^ 16 M. W. 615 ; Wrightup v. Greenacre^ 10 
Q. B, 1. And by 5 & 6 Yiot. c. 98, s. 31, after Ist March, 1843, no 
poundage shall be taken by sheriffs, bailiffs, and others, for taking 
the body in execution ; and only such fees shall be taken by the 
sheriff, or persons having return of writs, as shall be allowed under 
1 Yiot. c» 55. In Miles v. Harris^ 12 C. B. N. 8. 550, 31 L. J. C. 
P. 361, the bailiff, after having been «two days ine possession, 

N If 
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discovered •that the judgment had been irregularly signed, and 
withdrew. The judgment was subsequently set aside. It was held 
that the bailiff was not entitled to poundage. In Braiihwaite v. 
Marriott, 1 IL ^ C. 591 ; .32 Z. J. {Ex.) 24, it was held that the 
sheriff was not entitled to make any charge for the cost of advertise- 
ments of the sale- by auction of the debtor's effects, although such 
advertisement is directed by 24 & 25 Viet. c. 134, s. 74, ante, p. 816.. 
See further, as to sheriff’^s feds, Arch. Fr. 11th ed. p. 625. 


ISSUES UPON SHERIFFS INTERPLEADER RULES. 

Issues on interpleader rules are directed on the application of 
sheriffs under 1 & 2 Wm. 4, c. 58 ; 1 & 2 Viet. c. 45, s. 2, and 23 & 
24 Viot. 0 . 126 ; post, Appendix, p. 838. The claimant is commonly 
made the plaintiff, and is then entitled to begin on the trial, and the 
execution- creditor the defendant. The evidence depends on the ques- 
tion to be tried. 

It il generally desirable that objections which prevent the trial of 
the matter really in question, should be waived at Nisi Prius, inas- 
much as the court above will not be satisfied with the verdict if it 
does not supply all the information which it was the object of the 
issue to obtain. 

The following points have been ruled : — 

On an issue between assignees of a bankrupt* and the judgment 
creditor, the question was whether the defendant was by virtue of 
the Ji. fa., and as against the plaintiffs, entitled to the goods, and 
the plea was in the afiirmative : Held, that the plaintiffs were the 
proper parties to begin at the trial ; Edwards v. Matthews, 4 Eowl. 
4r Z. 721 ; 16 Z. J. {Ex.) 291. And, generally, the judgment cre- 
ditor, who has s^zed unaer a Ji. fa., and is in possession when the 
claim is set up, has a primll facie title, which the claimant must 
rebut ; Ibid. In interpleader between one who claims as assignee 
and the judgment creditor, the admissions of the assignor, before the 
date of the assignment, that he was indebted to the plaintiff (claim- 
ant), are not evidence for the plaintiff that the debt was a bond fide 
one ; Coole v. Braham, 3 Ex. 183. The question on interpleader 
was, whether the plaintiff* had any property in the goods as against 
the defendant, the execution creditor : Held, that if the plaint^ had 
a lien on them against the original debtor, he maintained the issue ; 
JRogers v. Kennay, 9 Q. B. 592. On an issue to try whether a firm 
consisting of the defendants were indebted to the plaintiff’s firm, it 
is no objection at Nisi Prius that some of the parties to the record are 
members of both firms, although in an action it would be otherwise ; 
Bosanquet v. Woodford, 5 Q. B. 310. 

On an issue between an execution creditor and assignee, stating the 
execution and the fiat, where the question is whether the execution 
is valid as against the fiat, the creditor will not be permitted to 
dispute the bankruptcy ; Linnett v. Chaffers, 4 Q. B. 762. But 
where the question was, “ whether the plaintiffs were entitled to the 
goods seized, as against, and free from, the defendant’s execution, 
and whether they were liable to be seized as against the plaintiffs 
it was heldsthat the plaintiffs, claiming as assignees under the bank- 
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ruptcy of a judgment debtor, were bound to prove the trading, 
petitioning creditor’s debt, and the act of bankruptcy, although no 
notice had been given to dispute them : Lott v. Meh iilc. 3 ilf . ^ 
6?. 40. . • 

Where the trustees of the debtor’s wife claimed the goods against 
an execution creditor, and the issue was, whether tlie goods belonged 
to the debtor or not, the trustees, who were parties to the issue as 
defendants, were not permitted to show that the debtor was a bank- 
rupt, and that the goods vested in his assignees, who had not inter- 
fered or claimed them ; Came v. Brice^ 7 M. W. 183. Here the 
title of the claimants was unconnected with that of the assignees ; 
but in a case where the claimant took under a conveyance by the 
debtor, which was alleged to be in itself void as an act of bank- 
ruptcy, the judgment creditor (defendant) was held entitled to show 
this on issue joined as to the property of the claimants in the goods 
seized under the fa, ; Chase v. Goble^ 2 31, <!!i" O. 930. See Belcher 
V. Batten^ 6 C. B. 608, By 23 & 24 Viet. c. 126, s. \2 (post ^ Appendix^ 
p. 838h the court or a judge are enabled to direct an interpleader issue, 
thougn the titles of the claimants to the money, goods, or chattels in 
question, or to the proceeds or value thereof, have not a common origin, 
but are adverse to, and independent of one another. See as to the 
construction of this section, 3Ieyncll v. Antfell, 32 L, J. (Q. B,) 14 ; 
Best V. Hayes, 1 H. C. 718; 32 X. J. (Bx.) 129. Upon an 
interpleader issue whether certain goods seized in execution were 
“at the time of the seizure the goods of the plaintiff,” the plaintiff' 
proved a bill of sale of the goods to himself ; it was held tnat the 
defendant, the execution creditor, might set up, by way of answer, a 
prior bill of sale tt> a third party ; Gadsden v, Barrow, 9 Bx. 514 ; 
23 L. J, {Bx,) 134. The execution creditor is not necessarily bound 
by ail estoppel which would have prevented his debtor from disputing 
the title of a third person (claimant) ; ItichajHls v. Johnston, 4 J/. 
iV N. 660 ; 28 L. J. {Ex,) 322. In Shmyler v. Holt, 7 IL 2V. 
65 ; 30 L, J, {Bx,) 322, the claimant was a married woman, against 
whom a decree nisi for the dissolution of her marriage had been 
pronounced. An issue was directed as to whether the goods were, at 
the time of the delivery of the writ to the sheriff, the goods and 
chattels of S. S. (the maiden name of the plaintiff). The jury 
having found a verdict for the plaintiff, the court refused a new 
trial, or to enter into the question of the plaintiff’s title as a married 
woman against her husband. And see Birdy, Crabb, 30 L, J, (Ex,) 
318. 

As to what assignments are fraudulent, see atite, p. 803. 


ACTIONS AGAINST SURGEONS OR OTHER MEDICAL 
• PRACTITIONERS. 

See ante, pp. 275 — 278. 
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No. I. 

lluLES, Ordees, and Regulations to Pleading ^ ma,iQ in pursuance 
of the Common Law Pkocedure Act. Hilary Term, 1853, 

{JRecitals omiitedr ^ — It is ordered, that from and after the first day 
of Trinity Term next inclusive, unless Parliament shall in the mean^ 
time otherwise enact, the said rules, orders, and regulations made 
respectively in pursuance of the said statute passed in the session of 
Parliament held in the third and fourth years of the reign of His 
late Majesty King William the Fourth shall be and are hereby 
repealed, excepting so far as the same or any of them are necessary 
or applicable to any pleadings, proceedings, or other matters to which 
they relate, had or taken previous to the said first day of Trinity 
Term next ; and the following rules, orders, and regulations shall be 
in force ; that is to say : — 

1. Except as hereinafter provided, several counts on the same cause 
of action shall not be allowed, and any count or counts used in viola- 
tion of this rule may, on the application of the party objecting, within* 
a reasonable time, or before an order made for time to plead, be 
struck out or amended by the court or a judge, on such terms, as to 
costa or otherwise, as such court or judge may think fit. 

2. Several pleas, replications, or subsequent pleadings, or several 
avowries or cognizances founded on the same ground of answer or 
defence, shall not be allowed ; provided, that on an application to the 
court or a judge to strike out any count, or on an objection taken before 
the judge on a summons to plead several matters to the allowance 
of several pleas, replications, or subsequent pleadings, avowries, or 
cognizances on the ground of such counts or other pleadings being in 
violation of this rule, the court or the judge may allow such counts 
on the same cause of action, or such pleas, replications, or subsequent 
pleadings, or such avowries or cognizances founded on the same 
ground of answer or defence, as may appear to such court or judge 
to be j^oper for the determining the real question in controversy 
between the parties on its merits, subject to such terms, as to costs 
and otherwise, as the court or judge may think fit. 

3. When no such rule or order has been made as to costs by the 
court or judge, and on the trial there is more than one count, plea, 
replication, or subsequent pleading, avowry, or cognizance on the 
record, founded on the same cause of action or ground of answer or 
defence, and the judge or presiding officer before whom the cause is 
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tried shall at the trial certify to that effect on the record, the party 
BO pleading shall be liable to the opposite party for all costs occa- 
sioned by such count, plea, or other pleading in respect of which he 
has failed to establish a distinct cause of action or distinct ground of 
sAiswer or defence, including those of the evidence as well as those of 
the pleading. 

4. The name of a county shall in all cases be stated in the margin 
of a declaration, and shall bC taken to be the venue intended by the 
plaintiff, and no venue shall be stated in the body of the declaration, 
or in any subsequent pleading. 

Provided, that, in cases where local description is now required, 
such local description shall be given. 

5. In all actions by and against assignees of a bankrupt or insol- 
vent, or executors or administrators, or persons authorised by Act of 
Parliament to sue or be sued as nominal parties, the character in 
which the plaintiff or defendant is stated on the record to sue or be 
sued shall not in any case be considered as in issue, unless specially 
denied. 

6. In all actions on simple contract, except as hereinafter excepted, 
the plea of ** non assumpsit,” or a plea traversing the contract or 
agreement alleged in the declaration, shall operate only as a denial in 
fact of the express contract, promise, or agreement alleged, or of the 
matters of fact from which the contract, promise, or agreement alleged 
may be implied by law. 

Mxemph gratia^ In an action on a warranty, such pleas will 
operate as a denial of the fact of the sale and warranty having 
been given, but not of the breach ; and, in an action on a policy 
of insurance, of the subscription to the alleged policy by the 
defendant, but not of the interest, of the commencement of the 
risk, of the loss, or of the alleged compliance with warranties. 

In actions against carriers and other bailees for not delivering or 
not keeping goods safe, or not returning them on request, and in 
actions against agents for not accounting, such pleas will operate 
as a denial of any express or implied contract to the effect alleged 
in the declaration, but not of the breach. 

To causes of action to which the plea of “ never was indebted ” is 
applicable, as provided in Scheaule B. (36) of the Common Law 
Procedure Act, 1852, and to those of a like nature, the plea of 
non assumpsit shall be inadmissible, and the plea of never was 
indebted” will operate as a denial of those matters of fact from 
which the liability of the defendant arises ; exempli gratid^ in 
actions for goods bargained and sold, or sold and delivered, the 

§ lea will operate as a denial of the bargain and sale, or sale and 
elivery, in point of fact ; in the like action for money had and 
received it will operate as a denial both of the receipt of money 
and the existence of those facts which make such receipt by the 
defendant a receipt to the use of the plaintiff. 

7. In all actions upon bills of exchange and promissory notes, the 
plea of ^*non assumpsit” and ‘‘never indebted” shall be i Admis- 
sible. In such actions, therefore, a plea in denial must traverse 
some matter of fact; exempli gratia^ the drawing, or making, or 
indorsing, or accepting, or presenting, or notice of dishonour of the 
bill of note. 

8. In every species of actions on contract, all matters in confession 
and avoidance, including not only those by way of discharge, but 
those which show the transaction to be either void or voidable in 
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point of law, on the ground of fraud or otherwise, shall be specially 
pleaded ; exempli gratia^ infancy, coverture, release, payment, per- 
formance, illegality of consideration, either by statute or common 
law, drawing, indorsing, accepting, &o. bills or notes by way of 
accommodation, set-off, mutual credit, unseaworthiness, misrepre- 
sentation, concealment, deviation, and various other defences, must 
be pleaded. 

9. In actions on policies of assurance, the interest of the assured 
may be averred thus : — ‘‘ That A^ C, and -D, [or some or one of 
them,] were or was interested,^' &c. And it may also be averred, 

that the insurance was made for the use and benefit, and on the 
account, of the person or persons so interested.” 

10. In actions on specialties and covenants, the plea of ** non est 
Jactwn*^ shall operate as a denial of the execution of the deed in point 
of fact only, and all other defences shall be specially pleaded, including 
matters which make the deed absolutely void, as well as those whion 
make it voidable. 

11. The plea of nil debet ” shall not be allowed in any action. 

12. All matters in confession and avoidance shall be pleaded 
special^ as above directed in actions on simple contracts. 

13. 1^ any case in which the plaintiff (in order to avoid the 
expense of the plea of payment or set-off) shall have given credit in 
the particulars of his demand for any sum or sums of money therein 
admitted to have been paid to the plaintiff, or which the plaintiff 
admits the defendant is entitled to set-off, it shall not be necessary 
for the defendant to plead the payment or. set-off of such sum or sums 
of money. 

But this rule is not to apply to oases where the plaintiff, after stating 
the amount of his demand, states that he seeks to recover a cer- 
tain balance, without giving credit for any particular sum or 
sums, or to cases of set-off' vmere the plaintiff does not state the 
particulars of such set-off. 

14. Payment shall not in any case be allowed to bo given in 
evidence in reduction of damages, or debt, but shall be pleaded in 
bar. 

15. In actions for detaining goods, the plea of ** non detineV^ shall 
operate as a denial of the detention of the goods by the defendant, but 

** not of the plaintiffs property therein ; and no other defence than such 
denial shall be admissible under that plea. 

16. In actions for torts, the plea of ^*Not guilty” shall operate as 
a denial only of the breach of duty or wrongful act alleged to have 
been committed by the defendant, aud not of the facts stated in the 
indictment, and no other defence than such denial shall be admissible 
under that plea; all other pleas in denial shall take issue on some 
particular matter of fact alleged in the declaration. 

Exempli gratia. In an action for a nuisance to the occupation of a 
house by carrying on an offensive trade, the plea of Not gnilty will 
operate as a denial only that the defendant carried on tne alleged 
trade in such a way as to be a nuisance to the occupation of the 
house, and will not operate as a denial of the plaintiff's ocoupa- 
tion of the house. 

In an action for obstructing a right of way, such plea will operate 
as a denial of the obstruction only, and not of the plaintiff's right 
of way. 

In an action for slander of the plaintiff in his office, profession, or 
trade, the plea of Not guilty will operate in denial of speaking 
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the wordfli of speaking them maliciouslvy and in the defamatory- 
sense imputed, and with reference to the plaintiff’s office, pro- 
fession, or trade, but it will not operate as a denial of the faot of 
the plaintiff holding the office or being of the profession or trade 
# alleged. 

In actions for an esc^e, it will operate as a denial of the neglect or 
default of the sheriff or his officers, but not of the debt, judgment, 
or preliminary proceedings.* 

In actions against a carrier, the plea of not guilty will operate as a 
denial of the loss or damage, but not of the receipt of the goods 
by the defendant as a carrier for hire, or of the purpose for 
which they were received. 

17* All matters in confession and avoidance shall be pleaded speci- 
ally, as in actions on contract. 

18. In actions for trespass to land, the close or place in which, &o., 
must be designated in the declaration by name or abuttals or other 
description, in failure whereof the plaintiff may be ordered to amend, 
with costs, or give such particulars as the court or judge may think 
reasonable. 

19. In actions for trespass to land, the plea of Not guilty shall 
operate as a denial that the defendant committed the trespass alleged 
in the place mentioned, but not as a denial of the plaintiff’s possession, 
or right of possession of that place, which, if intended to be denied, 
must be traversed speoiallj'. 

20. In actions for taking, damaging, or converting the plaintiff’s 

S oods, the plea of Not guilty shall operate as a denial of the 
efendant having committed the wrong alleged, by taking, damaging, 
or converting the goods mentioned, but not of the plaintiff’s property 
therein. 

21, In every case in which a defendant shall plead the general 
issue, intending to give the special matter in evidence, by virtue of 
an Act of Parliament, he shall insert in the margin of the plea the 
words *‘by statute,” together with the year or years of the reign in 
which the Act or Acts of Parliament upon which he relics for that 
purpose, were passed, and also the chapter and section of each of such 
Acts, and shall specify whether such Acts are public or otherwise ; 
otherwise such plea shall be taken not to have been pleaded by virtue 
of any Act of Parliament ; and such memorandum shall be inserted in 
the margin of the issue, and of the Nisi Prius record. 

22. A plea containing a defence arising after the commencement of 
the action, may be pleaded together with pleas of defences arising 
before the commencement of tne action, provided that the plaintiff* 
may confess such plea, and thereupon shall be entitled to the costa 
of the cause up to the time of the pleading of such iirst- mentioned 
plea. 

23. When a plea is pleaded with an allegation that the matter of 
defence arose after the last pleading, the plaintiff shall be at liberty 
to confess such plea, and shall be entitled to the costs of the cause U[) 
to the time of pleading such plea : provided that this and the preced- 
ing rule shall not apply to the case of such plea pleaded by one or 
more only out of several defendants. 

24, Courts of Error may award a repleader, or direct a trial do 
noi’o. 

25. The costs of proceeding in error shall be taxed and allowed as 
costs in the cause, and no double costs in error shall be allowed to 
either party. 
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26. On error from one of the auj^rier qourts, such court shall have 
power to allow interest for such time as execution has been delayed 
by the proceedings in errori for the delaying thereof; and the Master, 
on taxing the costs, may compute such interest without any rul^of 
court or order of a judge for that purpose. 

27. In no case shall error be brought for any error in a judgment 
with respect to costs ; but the error pf any) in that respect may be 
amended by the court in which such judgment may have oeen given, 
on the appucation of either party. 

28. A person admitted to sue in formd pauperis^ shall not in any 
case be entitled to posts from the opposite party, unless by order of 
the court or a judge. 

29. If a plaintiff in ejectment be nonsuited at the trial, the de- 
fendant shall be entitled to judgment for his costs of suit. 

30. If the plaintiff in mectment appear at the trial, and the de- 
fendant does not appear, the plaintiff shall be entitled to a verdict 
without producing any evidence, and shall have judgment for his 
costs of suit, as in other oases. 

31. No entry, or continuances, by way of imparlance, curia advisari 
vult, vicecomes non misit breve, or otherwise, shall be made upon any 
record or roll whatever, or in the pleadings. 

32. All judgments, whether interlocutory or final, shall be entered 
of record of the day of the month and year, whether in term or 
vacation, when signed, and shall not have relation to any other day : 
provided that it shall be competent for the court or a judge to order 
a j udgment to be entered nutic pro tunc. 


No. II. 

A ffidavit to put off trial on account of absence of material witness. 

{Tidd's FormSf 310 ; 2 Archb. Prac.y by Prentice^ 1393.) 

In the Queen’s Bench [or other court. 1 (A. J9., plaintiff, 

Between < and 

( C. 2>*, defendant. 

I, C. Z>., of , the defendant [or the attorney of the defendant} 

in this cause, make oath, and say, 

1. That issue was joined in tnis cause in term last past, and 

that notice was given for the trial thereof at the sitting within 

(or, at the sittings after) the said term. 

2. That J3. F,, late of , is a material witness for me in the 

said cause, as I am advised and believe, and that I cannot safely 
proceed to the trial thereof, without the testimony of him the said 
F. Fm 

3. That the said J?. F. is now at [stating whercy if abroad']. 

4. That in consequence of the notice of trial so given as aforesaid, 
I caused aif inquiry to be made, &c. [stating the nature and resuU of 
the inquiry made after the witnessy and the time when he is likely t 
attendy and other factSy if any y favourable to the application. 

Bwom, &o. C. jD. 

N N 3 
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No/Iir. 

6 & 7 Viot. 0. 85. \Lord Denman’s Act.] 

An Act for improving the Law of Evidence. — {22nd August^ 1843.) 

{Extract,) 

Whereas the inquiry after truth in courts of justice is often ob- 
structed by incapacities created by the present law, and it is desirable 
that full information as to the facts in issue, both in criminal and in 
civil oases, should be laid before the persons who are appointed to 
decide upon them, and that such persons should exercise tneir judg- 
ment on the credit of the witnesses adduced and on the truth of their 
testimony: Now therefore be it enacted, &c., That no person offered 
as a witness shall hereafter be excluded by reason of incapacity 
from crime or interest from giving evidence, either in person or by 
deposition, according to the practice of the court, on the trial of any 
issue joined, or of any matter or question, or on any inquiry arising 
in any suit, action, or proceeding, civil or criminal, in any court, or 
before any judge, jury, sheriff, coroner, magistrate, officer, or person 
having, by law or by consent of parties, authority to hear, receive, 
and examine evidence ; but that every person so offered may and 
shall be admitted to give evidence on oath or solemn affirmation in 
those oases wherein ainrmation is by law receivable, notwithstanding 
that such person may or shall have an interest in the matter in 
question, or in the event of the trial of an issue, matter, question, or 
iuquiry, or of the suit, action, or proceeding in which he is offered as 
a witness and notwithstanding that such person offered as a witness 
may have been previously convicted of any crime or offence : Provided 
that this act shall not render competent any party to any suit, action, 
or proceeding individually named in the record, — or any lessor of tho 
plaintiff, or tenant of premises sought to be recovered in ejectment, 
or the landlord or other person in whose right any defendant in 
replevin may make cognizance, — or any person in whose immediate 
and individual behalf any action may be brought or defended, either 
wholly or in part, — or the husband or wife of such persons re- 
spectively : Provided also, that thfe act shall not repeal any provision 
in the act 7 Will. 4 and 1 Viot. c. 26, intituled “ An Act for the 
Amendment of the Laws with respect to Wills:” Provided that in 
courts of equity any defendant to any cause pending in any such 
court may be examined as a witness on the behalf of the plaintiff or of 
any co-defendant in any such cause, saving just exceptions ; and 
that any interest which such defendant so to be examined may have in 
the matter or any of the matters in question in the cause shall not be 
deemed a just exception to the testimony of such defendant, but shall 
only be considered as affecting or tending to affect the credit of such 
defendant as a witness. 
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No. IV. 

8 & 9 Viet. 0. 113. [Documentary Evidence Act^ 

An Act to facilitate the admission in evidence of certain ojjicial and 
other documents. — (S^A August^ 1845.) 

[Extract.") 

Sect. 1. Whereas it is provided by many statutes that various oer- 
tifioates, official and public documents, documents and proceedings of 
corporations and of joint-stock and other companies, and certified 
copies of documents, by-laws, entries in registers and other books, 
shall be receivablo in evidence of certain particulars in courts of 
Justice, provided they be respectively authenticated iu the manner 
prescribed by such statutes ; and whereas the beneficial effect of these 
provisions has been found by experience to be greatly diminished bj 
the difficulty of proving that the said documents are genuine, and it 
is expedient to facilitate the admission in evidence of such and the 
like documents, be it therefore enacted, &o., That whenever by any 
act now in force, or hereinafter to be in force, any certificate, official 
or public document, or document or proceeding of any corporation or 
Joint-stock or other company, or any certified copy of anv document, 
by-law, entry in any register or other book, or of any other proceed- 
ing, shall be receivable in evidence of any particular in any court of 
justice, or before any legal tribunal or either house of parliament or 
any committee of either house, or in any indicial proceeding, the 
same shall respectively be admitted in evidence, provided they re- 
spectively purport to bo sealed or impressed with a stamp, or sealed 
and signed, or signed alone, as required, or impressed with a stamp 
and signed as directed by the respective acts made or to be hereafter 
made, without any proof of the seal or stamp, where a seal or stamp 
is necessary, or oi the signature or of the official character of the 
person appearing to have signed the same, and without any farther 
proof thereof in every case in which the original record could have 
been received in evidence. 

Sect. 2, And be it enacted, That all courts, judges, justices, 
masters in Chancery, masters of courts, commissioners judicially act- 
ing, and other judicial officers, shall henceforth take judicial notice 
of the signature of any of the equity or common law judges of the 
superior courts at AVestminster, provided such signature be att^hed 
or appended to any decree, order, certificate, or other judicial or 
official document. 

Sect. 3. And be it enacted, That all copies of private and local and 
personal acts of parliament, not public acts, if purporting to be printed 
by the Queen’s printers, and all copies of the journals of either house 
of parliament, and of royal proclamations purporting to be printed by 
the printers to the Crown, or by the printers to either house of par- 
liament, or by any or either of them, shall be admitted as evidence 
thereof by all courts, judges, jnstices, and others, without any proof 
being given that such copies were so printed. 
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No. V. 

14 & 15 Viet. 99. {Lord Brougham^ 8 Act,"] 

An Act to amend the Law of Evidence. — (^th August^ 1851.) 

Whereas it is expedient to amend the law of evidence in divers 

S articulars : Be it therefore enacted by the Queen’s most excellent 
[aiesty, by and with the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present Parliament assembled,, 
and by the authority of the same, as follows : 

1. So much of section one of the Act 6 & 7 Viet. c. 85, as provides 
that the said Act shall not render competent any party to any suit, 
action, or proceeding individually named in the record, or any lessor 
of the plaintiff, or tenant of premises sought to be recovered in eject- 
ment, or the landlord or other person in whose right any defendant 
in replevin, may make cognizance, or any person in whose immediate 
and individual behalf any action may be brought or defended, either 
wholly or in part,” is hereby repealed. 

2. On the trial of any issue joined, or of any matter or question, 
or on any inquiry arising in any suit, action, or other proceeding in 
any court of justice, or before any person having by law, or by con- 
sent of parties, authority to hear, receive, and examine evidence, tho 
parties thereto, and the person in whose behalf any such suit, aotion, 
or other proceeding may be brought or defended, shall, except as 
hereinafter excepted, be competent and compellable to give evidence 
either vivd voce or by deposition, according to the practice of the 
court, on behalf of either or any of the parties to the said suit, action, 
or other proceeding. 

3. But nothing herein contained shall render any person who in 
any criminal proceeding is charged with the commission of any in- 
dictable offence, or any offence punishable on summary conviction, 
competent or compellable to give evidence for or against himself or 
herself, or sh^l render any person compellable to answer any question 
tending to criminate himself or herself, or shall in any criminal pro- 
ceeding render any husband competent or compellable to give evi- 
dence lor or against his wife, or any wife competent or compellable to 
give evidence for or against her husband. 

4. Nothing herein contained shall apply to any action, suit, pro- 
ceeding, or bill in any court of common law, or in any ecclesiastical 
court, or in either house of Parliament, instituted in consequence of 
adultery, or to any action for breach of promise of marriage. 

5. Nothing herein contained shall repeal any provision contained 
in the statute 7 Will. 4 and 1 Viet. o. 26. 

6. Whenever an;; action or other legal proceeding shall hence- 
forth be pending in any of the superior courts of common law at 
Westminster or Dublin, or the Court of Common Pleas for the 
county palatine of LcCncaster, or the Court of Pleas for the county of 
Durham, such court and each of the judges thereof may resp^tively, 
on application made for such purpose by either of the litiganto, 
compel the opposite party to allow the parly making the application 
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to inspect all documents in the custody or under the control of 
such opposite party relating to such action or other legal i)roceeding, 
and) if necessary, to take examined copies of the same or to procure 
the same to be duly stamped, in all cases in which previous to the 
passing of this act a discovery might liave been obtained by dling a" 
bill or by any other proceeding in a court of equity at the instance 
of the party so making application as aforesaid to the said court or 
judge. 

7. All proclamations, treaties, and other acts of state of any 
foreign state, or of any British colony, and all judginents, decrees, 
orders, and other judicial proceedings of any court of justice in any 
foreign state or in any British colony, and all affidavits, pleadings, 
and other legal documents filed or deposited in any such court, may 
be proved in any court of justice, or before any person having by 
law or by consent of parties authority to hear, receive, and examine 
evidence, either by examined copies or by copies authenticated as 
hereinafter mentioned ; that is to say, if the document sought to be 
proved be a proclamation, treaty, or other act of state, the authen- 
ticated copy to be admissible in evidence must purport to be sealed 
with the seal of the foreign state or British colony to which the 
original document belongs ; and if the document sought to bo proved 
be a judgment, decree, order, or other judicial proceeding of any 
foreign or colonial court, or an affidavit, pleading, or other legal 
document filed or deposited in any such court, the authenticated copy 
to be admissible in evidence must purport either to be sealed with 
the seal of the foreign or colonial court to which the original docu- 
ment belongs, or, in the event of such court having no seal, to be 
signed by the judge, or, if there be more than one judge, by any one 
of the judges of the said court, and such judge shall attach to his 
signature a statement in writing on the said copy that the court 
whereof he is a judge has no seal ; but if any of the aforesaid authen- 
ticated copies shall purport to be sealed or signed as hereinbefore 
respectively directed, the same shall respectively be admitted in 
evidence in every case in which the original document could have 
been received in evidence, without any proof of the seal where a seal 
is necessary, or of the signature, or of the truth of the statement 
attached thereto, where such signature and statement are necessary, 
or of the judicial character of the person appearing to have made 
such signature and statement. 

8. Every certificate of the qualification of an apothecary which 
shall purport to be under the common seal of the society of the art 
and mystery of apothecaries of the City of London shall be received 
in evidence in any court of justioC| and before any person having by 
law or by consent of parties authority to hear, receive, and examine 
evidence, without any proof of the said seal or of the authenticity of 
the. said certificate, and shall be deemed sufficient proof that the 
person named therein has been from the date of the said certificate 
duly qualified to practise as an apothecary in any part of England or 
Wales. 

9. Every document which by any law now in force or hereafter to 
be in force is or shall be admissible in evidence of any particular in 
any court of justice in England or Wales without proof of the seal 
or stamp or signature authenticating the same, or of the judicial or 
official character of the person appearing to have signed ^e same, 
shall be admitted in evidence to the same extent and for the same 
purposes in any qourt of justioe in Ireland, or before any person 
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having in Ireland by law or by consent of parties authority to hear, 
receive, and examine evidence, without proof of the spal or stamp 
or signature authenticating the same, or of the judicial or offloiai 
character of the person appearing to have signed the same. 

10. Every document which by any law now in force or hereafter 
to be in force is or shall be admissible in evidence of any particular 
in any court of justice in Ireland without proof of the seal or stamp 
or signature authenticating the same, or of the judicial or officied 
character of the person appearing to have siraed the same, shall be 
admitted in evidence to tne same extent and for the same purposes 
in any court of justice in England or Wales, or before any person 
.having in England or Wales by law or by consent of parties autho- 
rity to hear, receive, and examine evidence, without proof of the 
seal or stamp or signature authenticating the same, or of the judicial 
or official character of the person appearing to have signed the same* 

11. Every document which by any law now in force or hereafter 
to be in force is or shall be admissible in evidence of any particular, 
in any court of justice in England or Wales or Ireland without proof 
of the seal or stamp or signature authenticating the same, or of the 
judioial or official cnaraoter of the person appearing to have signed 
the same, shall be admitted in evidence to the same extent and for 
the same purposes in any court of justice of any of the British 
colonies, or before any person having in any of such colonies by law 
or by consent 6f parties authority to hear, receive, and examine 
evidence, without proof of the seal or stamp or signature authenti- 
cating the same, or of the judicial or official character of the person 
appearing to have signed the same. 

12. Every register of a vessel kept under any of the Acts relating 
to the registry of British vessels may be proved in any court of justice, 
or before any person having by law or by consent of parties authority 
to hear, receive, and examine evidence, either by the production of 
the original or by an examined copy thereof, or by a copy thereof 
purporting to be certified under the hand of the person having the 
charge of the original, and which person is hereby required to furnish 
such certified copy to any person applying at a reasonable time for 
the same, upon payment of the sum of one shilling ; and every such 
register, or such copy of a register, and also every certiheate of 
registry, granted under any of the Acts relating to the registry of 
British vessel^, and purporting to be signed as required by law, shall 
be received in evidence in any court of justice, or before any person 
having by law or by consent of parties authority to hear, receive, and 
examine evidence, as primd facie proof of all the matters contained 
or recited in such register, when the register or such copy thereof as 
aforesaid is produced, and of all the matters contained or recited in 
or endorsed on such certificate of registry, when the said certificate 
is produced. 

13. And whereas it is expedient, as far as possible, to reduce the 
expense attendant upon the proof of oriminal proceedings: Be it 
enacted, that whenever, in any proceeding whatever, it may be 
necessary to prove the trial and conviction or acquittal of any person 
charged with any indictable ofience, it shall not be necessary to pro- 
duce the record of the conviction or acquittal of such person, or a 
copy thereof, but it shall be sufficient that it be certified, or purport 
to be certified, under the hand of the clerk of the court or other 
officer having the custody of the records of the court where such 
conviction or acquittal took place, or by the deputy of such clerk or 
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other officer, that the paper produced is a copy of the record of the 
indictment, trial, conviction, and judgment or acquittal, as the case 
may be, omitting the formal parts thereof. 

14. Whenever an^ book or other document is of such a public 
nature as to be admissible in evidence on its mere production from 
the proper custody, and no statute exists which renders its contents 
proyeable by means of a oopyi any copy thereof or extract therefrom 
shall be admissible in evidence in any court of justice, or before any 
person now or hereafter having by law or by consent of parties 
authority to hear, receive, and examine evidence, provided it be 
proved to be an examined copy or extract, or provided it pu^ort to 
oe signed and certified as a true copy or extract by the officer to 
whose custody the original is entrusted, and which officer is hereby 
required to furnish such certified copy or extract to any person 
applying at a reasonable time for the same, upon payment of a 
reasonable sum for the same, not exceeding fourpence for every folio 
of ninety words. 

1 6. If any officer authorised or required by this Act to furnish any 
certified copies or extracts, shall wilfully certify any document as 
being a true copy or extract, knowing that the same is not a true 
copy or extract, as the case may be, he shall be guilty of a misde- 
meanor, and be liable, upon conviction, to imprisonment for any term 
not exceeding eighteen months. 

16. Every court, judge, justice, officer, commissioner* arbitrator, or 
other person, now or hereafter having by law or by consent of parties 
authority to hear, receive, and examine evidence, is hereby empowered 
to administer an oath to all such witnesses as are legally called before 
them respectively. 

17. If any person shall forge the seal, stamp, or signature of any 
document in tliis Act mentioned or referred to, or shall tender in 
evidence any such document with a false or counterfeit seal, stamp, 
or signature thereto, knowing the same to be false or counterfeit, he 
shall be guilty of felony, and shall, upon conviction, be liable to 
transportation for seven years, or to imprisonment for any term not 
exceeding three years nor less than one year, with hard labour ; and 
whenever any such document shall have been admitted in evidence 
by virtue of this Act, the court or the person who shall have 
admitted the same may, at the request of any party against whom 
the same is so admitted in evidence, direct that the s%me shall be 
impounded and be kept in the custody of some officer of the court or 
other proper person for such period and subject to such conditions as 
to the said court or person shall seem meet ; and every person who 
shall be charged with committing any felony under this Act, or 
under the Act of the eighth and ninth years of her present Majesty, 
chapter one hundred and thirteen, may be dealt with, indicted, tried, 
and, if convicted, sentenced, and his offence may be laid and oharged 
to have been committed, in the county, district, or place in which he« 
shall be apprehended or be in custody ; and every accessory before or 
after the fact to any such offence may be dealt with, indicted, tried, 
and, if convicted, sentenced, and his offence laid and charged to have 
been committed, in any county, district or place in which the prin- 
cipal offender may be tried. 

18. This Act shall not extend to Scotland. 

19. The words ** British Colony ” as used in this Act shall apply 
to all the British territories under the government of the East India 
Company, and to the Islands of Guernsey, Jersey, Alderney, Sark, 
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and Man, and to all other possessions of the British Crown, where- 
soever and whatsoever. 

20. This Act shall come into operation on the first day of November 
in the present year. 


No. VI. 

16 & 17 Viet. c. 83. 

All Act to amend an Act of 14 and 15 Victoria^ e. 99. 

(20^A August^ 1853.) 

Whereas the law touching evidence requires further amendment : 
Be it therefore declared and enacted by the Queen’s most Excellent 
Maiesty, by and with the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. On the trial ol any issue joined, or of any matter or question, 
or on any inqufry arising in any suit, action, or other proceeding in 
any (^ourt of justice, or before any person having by law or by consent 
of parties authority to hear, receive, aud examine evidence, the 
husbands and wives of the parties thereto, and of the persons in 
whose behalf any such suit, action, or other proceeding may be 
brought or instituted, or opposed or defended, shall, except as herein- 
after excepted, be competent and compellable to give evidence either 
vivd voce or by deposition according to the practice of the court, on 
behalf of either or any of the parties to the said suit, action, or other 
proceeding. 

2. Nothing herein shall render any husband competent or com- 
pellable to give evidence for or against his wife, or any wife com- 
petent or compellable to give evidence for or against her husband, 
in any criminal proceeding, or in any proceeding instituted in conse- 
quence of adultery. 

3. No husband shall be compellable to disclose any communication 
made to him by his wife during the marriage, and no wife shall be 

a ellable to disclose any communication made to her by her hus- 
during the marriage. 

4. So much of section one of the Act 6 & 7 Viet. c. 85, as provides 
that the said Act shall not render competent the husband or wife of 
any party to any suit, action, or proceeding individually named in 
the record, or of any lessor of the plaintiff or of the tenant of pre- 
jaises sought to be recovered in ejectment, or of the landlord or other 
person in whose right any defendant in rejplevin may make cogni- 
zance, or of any lessor in whose immediate and individual behalf any 
action may be brought or defended, either wholly or in part, is hereby 
repealed. 

5. In citing this Act in other Acts of Parliament, or in any instru- 
ment, document, or proceeding, it shall be sufficient to use the ex- 
pression, “ The Evidence Amendment Act, 1853.’^ 

6. This Act shall commence on the eleventh day of July, one 
thousand eight hundred and fifty-three. 
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No. VII. 

The Common Law Procedure Act^ 1854, 17 18 Viet. c. 125* 

(12^A August^ 1854.) 

{Extracts^ 

1. The parties to any cause may, by consent in writing, signed by 
them or their attorneys, as the case may be, leave the decision of any 
issue of fact to the court, provided that the court, upon a rule to 
show cause, or a judge on summons, shall, in their or his discretion, 
think fit to allow such trial; or provided the judges of the Superior 
Courts of Common Law at Westminster shall, in pursuance of the 
power hereinafter given to them, make any General Rule or Order 
dispensing with such allowance, either in all cases or in anv par- 
ticular class or classes of cases to be defined in such Rule or Order ; 
and such issue of fact may thereupon be tried and determined, and 
damages assessed where necessary, in open court, either in Term or 
Vacation, by any judge who might otherwise have presided at the 
trial thereof hy jury, either with or without the assistance of any 
other judge or judges of the same court, or included in the same 
commission at the Assizes ; and the verdict of such judge or judges 
shall be of the same efiect as the verdict of a jury, save that it shall 
not be questioned upon the ground of being against the weight of 
evidence ; and the proceedings upon and after such trial, as to the 
power of the court or judge, the evidence, and otherwise, shall be the 
same as in the case of trial by jury. ****♦•• 

6. If upon the trial of any issue of fact by a judge under this Act 
it shall appear to the judge that the questions arising thereon involve 
matter of account which cannot conveniently be tried before him, it 
shall be lawful for him, at his discretion, to order that such matter 
of account be referred to an arbitrator, appointed by the parties, or to 
an oflicer of the court, or, in country causes, to a judge of any County 
Court, upon such terms as to costs, and otherwise, as such judge shall 
think reasonable ; and the award or certificate of such referee shall 
have the same effect as hereinbefore provided as to the award or 
certificate of a referee before trial ; and it shall be competent for the 
judge to proceed to try and dispose of any other matters in question, 
not referred, in like manner as if no reference had been made. * * 

18. Upon the trial of any cause the addresses to the jury shall be 
regulatea as follows : — The party who begins, or his counsel, shall be 
allowed, in the event of Lis opponent not announcing at the close of 
the case of the party who begins his intention to adduce evidence^ to 
address the jury a second time at the close of such case, for the 
purpose of summing up the evidence ; and the party on the other 
side, or his counsel,* shall be allowed to open the case, and also to 
sum up the evidence (if any) ; and the right to reply shall be the 
same as at present. 

19. It shall be lawful for the court or judge, at the trial of any 
cause, where they or he may deem it right for the purx>os6s of justice, 
to order an adjournment for such time, and subject to such terms and 
conditions, as to costs and otherwise, as they or he may tliink fit. 

20. If any person called as a witness, or required or desiring to 
make an affidavit or deposition, shall refuse or be unwilling from 
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alleged conscientious motives to be sworn, it shall be lawful for the 
court or judge, or other presiding officer, or person qualified to take 
affidavits or depositions, upon being satisfied of the sincerity of such 
objection, to permit such person, instead of being sworn, to make his 
or her solemn affirmation or declaration in the words following: 
mdelicet^ 

1 A, B, do solemnly, sincerely, and truly affirm and declare, that 
the taking of any oath is, according to my religious belief, unlawful ; 
and 1 do also solemnly, sincerely, and trulv affirm and declare, &c.” 
which solemn affirmation or declaration shall be of the same force and 
effect as if such person had taken an oath in the usual form. 

21. If any person making such solemn affirmation or declaration 
shall wilfully, falsely, and corruptly affirm or declare any matter or 
thing, which, if the same had been sworn in the usual form, would 
have amounted to wilful and corrupt perjury, every such person so 
offending shall incur the same penalties as by the laws and statutes 
of this kingdom are or may be enacted or provided against persons 
convicted of wilful and corrupt peijury. 

22. A party producing a witness shall not be allowed to impeach 
his credit by general evidence of bad character, but he may, in case 
the witness shall in the opinion of the judge prove adverse, contradict 
him by other evidence, or, by leave of the judge, prove that he has 
made at other times a statement inconsistent with his present testi- 
mony ; but before such last-mentioned proof can be given, the circum- 
stances of the supposed statement, sufficient to designate the particular 
occasion, must be mentioned to the witness, and he must be asked 
whether or not he has made such statement. 

23. If a witness, upon cross-examination as to a former statement 
made by him relative to the subject-matter of the cause, and incon- 
sistent with his present testimony, does not distinctly admit that he 
has made such statement, proof may be given that he did in fact make 
it; but before such proof can be given, the circumstances of the 
supposed statement, sufficient to designate the particular occasion, 
must be mentioned to the witness, and he must be asked whether or 
not he has made such statement. 

24. A witness may bo cross-examined as to previous statements 
made by him in writing, or reduced into writing, relative to the 
subject-matter of the cause, without such writing being shown to him ; 
but if it is intended to contradict such witness by the writing, his 
attention must, before such contradictory proof can be given, be called 
to those parts of the writing which are to be used for the purpose of 
so contradicting him : Provided always, that it shall be competent for 
the judge, at any time during the trial, to require the production of 
the writing for his inspection, and he may thereupon make such use 
of it for the purposes ox the trial as he shall think fit. 

25. A witness in any cause may be questioned as to whether he has 
been convicted of any felony or misdemeanor, and upon being so 
questioned, if he either denies the fact, or refuses to answer, it imall 
he lawful for the opposite party to prove such conviction ; and a 
certificate containing the substance and effect only (omitting the 
formal part) of the indictment and conviction for such offence, pur- 
porting to be signed by the clerk of the court or other officer having 
the custody of the records of the court where the ofiender was con- 
victed, or by the deputy of such clerk or officer (for which certificate 
a fee of five shillines and no more shall be demanded or token), shall^ 
upon proof of the identity of the person, be sufficient evidence of the 
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said oonyiotidby without proof of the signature or official oharaoter of 
the person ay^pearing to have signed the same. 

26. It shall not be necessary to prove by the attesting witness any 
instrument to the validity of whicn attestation is not requisite ; and 
such instrument may be proved by admission or otherwise^ as if there 
had been no attesting witness thereto. 

27. Comparison of a disputed writing with any writing proved to 
the satisfaction of the judge to be genuine shall be permitted to be 
made by witnesses ; and such writings, and the evidence of witnesses 
respecting the same, may be submitted to the court and jury as evi- 
dence of the genuineness, or otherwise, of the writing in dispute. 

28. Upon the production of any document as evidence at the trial 
of any cause, it ^all be the duty of the officer of the court whose 
duty it is to read such document to call the attention of the judge to 
any omission or insufficiency of the stamp ; and the document, if 
unstamped, or not sufficiently stamped, shall not be received in 
evidence until the whole or (as the ease may be) the deficiency of the 
stamp duty, and the penalty required by statute, together with the 
additional penalty of one pound, shall have been paid. 

29. Such officer of the court shall, upon payment to him of the < 
whole or (as the case may be) of the deficiency of the stamp duty 
payable upon or in respect of such document, and of the penalty 
required by statute, and of the additional penalty of one pound, give 
a receipt for the amount of the duty or deficiency which the judge 
shall determine to be payable, and also of the penalty, and thereupon 
such document shall be admissible in evidence, saving all just excep- 
tions on other grounds ; and an entry of the fact of such payment 
and of the amount thereof shall be' made in a book kept by such 
officer ; and such officer shall, at the end of each sittings or assizes 
(as the case may be), duly make a return to the Commissioners of the 
Inland Revenue of the monies, if any, which ho has so received by 
way of duty or penalty, distinguishing between such monies, and 
stating the name of the cause and of the parties from whom he 
received such monies, and the date, if any, and description of the 
document for the purpose of identifying the same ; and he shall pay 
over the said monies to the Receiver-general of the Inland Revenue, 
or to such person as the said Commissioners shall appoint or authorise 
to receive the same ; and in case such officer shall neglect or refuse to 
furnish such account, or to pay over any of the monies so received by 
him as aforesaid, he shall be liable to be proceeded against in the 
manner directed by the eighth section of an Act passed in the session 
of ^ Parliament holden in the thirteenth and fourteenth years of the 
reign of Her present Majesty, intituled “ An Act to repeal certain 
Stamp Duties, and to grant others in lieu thereof, and to amend the 
Laws relating ,to the Stamp Duties and the said Commissioners 
shall, upon request, and production of the receipt hereinbefore 
mentioned, cause such documents to be stamped with the proper 
stamp or stamps in respect of the sums so paid as aforesaid : Previa ed 
always, that tlie aforesaid enactment shall not extend to any docu- 
ment which cannot now be stamped after the execution thereof on 
payment of the duty and a penalty. 

30. No document made or required under the provisions of this 
Act shall be liable to any stamp duty. 

31. No new trial shall be granted by reason of the ruling of any 

judge that the stamp upon any document is sufficient, or that the 
document does not require a stamp. • * • • • ♦ • ♦ 
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46, Upon the hearing of any motion or summons it shall be lawful 
for the court or iudge, at their or his discretion, and upon such terms 
as they or he shall think reasonable, from time to time to order such 
documents as thev or he may think fit to be produced, and such wit- 
nesses as they or ne may think necessary to appear, and be examined 
vivd voce^ either before such court or judge, or before the master, and 
upon hearing such evidence, or readjing the report of such master, to 
make such rule or order as may be just. 

dY. The court or judge may by such rule or order, or any subse- 
quent rule or order, command the attendance of the witnesses named 
therein) for the purpose of being examined, or the production of any 
ipitings or other documents to be mentioned in such rule or order ; 
and such rule or order shall be proceeded upon in the same manner, 
and shall have the same force and effect, as a rule of the court under 
an Act passed in the first year of the reign of his late Majesty King 
William the Fourth, intituled “ An Act to enable Courts of Law to 
order the Examination of Witnesses upon Interrogatories or other- 
wise;’’ and it shall be lawful for the court, or judge, or master, to 
adjourn the examination from time to time as occasion may require ; 
tind the proceedings upon such examinations shall be conducted, and 
the depositions taken down, as nearly as may be, in the mode now in 
use with respect to the vivd voce examination of witnesses under the 
last-mentioned Act. 

48. Any party to any civil action or other civil proceeding in any 
of the superior courts, requiring the affidavit of a person who refuses 
to make on affidavit, may apply by summons for an order to such 
person to appear and be examined upon oath before a judge or master 
to whom it may be most convenient to refer such examination, as to 
the matters ooncerniug which he has refused to make an affidavit ; 
and a judge may, if he think fit, make such order for the attendance 
of such person before the person therein appointed to take such 
examination, for the purpose of being examined as aforesaid, and for 
the production of any writings or documents to be mentioned in such 
order, and may therein impose such terms as to such examination, 
and the costs of the application and proceedings thereon, as he shall 
think just. 

49. Such order shall be proceeded upon in like manner as an order 
made under the hereinbefore mentioned Act passed in the first year 
of the reign of his late Majesty King William the Fourth, and the 
examination thereon shall be oonduoted, and the de[>ositions taken 
down and returned, as nearly as may be, in the mode now used on 
vivd voce examinations under the said Act of Parliament. 

50. Upon the application of either party to any cause or other civil 
proceeding in any of the superior courts) upon an affidavit by such 
party of his belief that any dooument, to the production of which he 
18 entitled for the purpose of discovery or otherwise, is in the posses- 
sion or power of tne opposite party, it shall be lawful for the court or 
judge to order that the party against whom such application is made, 
or if such party is a body corporate that some officer to be named of 
such body corporate, shall answer on affidavit, stating what docu- 
ments he or they has or have in his or their possession or power 
relating to the matters in dispute, or what he knows as to the custody 
they or any of them are in, and whether he or they objects or object 
(and, if so, on what grounds), to the production of such as are in his 
or their possession or power ; and upon such affidavit being made the 
court or judge may make such further order thereon as shall be just* 
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51. In all causes in any of the superior courts, by order of the court 
or a judge, the plaintifT may, with the declaration, and the defendant 
may, with the plea, or either of them by leave of the court or a judge 
may, at any other time, deliver to the opposite partv or his attorney 
(provided such party, if not a body corporate, would be liable to be 
o^led and examined as a witness upon such matter) interrogatories 
in writing upon any matter as to which di8C0V6|y may be sou^t, and 
r^uire such party, or in the case of a body corporate any of the 
omcers of such body corporate, within ten da vs to answer the questions 
in writing by affidavit, to be sworn and filed in the ordinary way ; 
and any party or officer omitting, without just cause, sufficiently to 
answer all questions as to which a discovery may be sought within 
thembove time, or such extended time as the court or a judge shall 
allow, shall be deemed to have committed a contempt of the court, 
and shall be liable to be proceeded against accordingly. 

52. The application for such order shall be made upon an affidavit 
of the party proposing to interrogate, and his attorney or agent, or, 
in the case of a body corporate, of their attorney or agent, stating 
that the deponents or deponent believe or believes that the party 
proposing to interrogate, whether plaintiff or defendant, will derive 
material benefit in the cause from the discovery which he seeks, that 
there is a good cause of action or defence upon the merits, and, if 
the application be made on the part of the defendant, that the dis- 
covery is not sought for the purpose of delay ; provided that where it 
shall happen, from unavoidable circumstances, that the plaintiff or 
defendant cannot join in such affidavit, the court or judge may, if 
they or he think tit, upon affidavit of such circumstances by which 
the party is prevented from so joining therein, allow and order that 
the interrogatories may he delivered without such affidavit. 

53. In case of omission, without just cause, to answer sufficiently 
such written interrogatories, it shall bo lawful for the court or a 
judge, at their or his discretion, to direct an oral examination of the 
interrogated party, as to such points as they or he may direct, before 
a judge or master ; and the court or jucfge may by such rule or 
order, or any subsequent rule or order, command the attendance 
of such party or parties before the person appointed to take such 
examination, for the purpose of being orally examined as aforesaid, 
or the production of any writings or other documents to be mentioned 
in such rule or order, and may impose therein such terms as to such 
examination, and the costs of the application, and of the proceedings 
thereon, and otherwise, as to such court or judge shall seem just. 

54. Such rule or order shall have the same force and effect, and 
may be proceeded upon in like manner, as an order made under the 
saia hereinbefore mentioned Act passed in the first year of the reign 
of his late Majesty King William the Fourth. * 

55. Whenever, by virtue of this Act, an examination of any wit* 
ness or witnesses has been taken before a judge of one of the said 
superior courts, or before a master, the depositions taken down by 

8uch examiner shall be returned to and kept in the master’^s office of 
the court in which the proceedings are pending ; and office copies of 
such depositions may be given out, and the depositions may be other* 
wise used, in the same manner as in . the case of depositions taken 
under the hereinbefore mentioned Act passed in the nrst year of the 
reign of his late Majesty King William the Fourth. 

56. It shall be lawful for everjr judge or m^ter named in any suoh 
rule or order as aforesaid for taking examinations under this AoV end 
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he ia hereby required to make, if need be, a special report to the court 
in which such proceedings are pending, touching such examination, 
and the conduct or absence of any witness or other person thereon or 
relating thereto ; and the court is hereby authorised to institute such 
proceedings and make such order and orders upon such report as 
justice may require, and as may be instituted and made in any case 
of contempt of uie cqurt. 

67. The costs of every application for any rule or order to be made 
for the examination of witnesses by virtue of this Act, and of the rule 
or order end proceedings thereon, shall be in the discretion of the 
court or judge by whom such rule or order is made. ♦ * ♦ ♦ 

78. The court or a judge shall have power, if they or he see fit so 
to do, upon the application of the plaintiff in any action fer the 
detention of any chattel, to order that execution snail issue for the 
return of the chattel detained, without giving the defendant the 
option of retaining such chattel upon paying the value assessed, and 
that if the said chattel cannot be found, and unless the court or a 
judge should otherwise order, the sheriff shall distrain the defendant 
by all his lands and chattels, in the said sheriffs bailiwick, till the 
defendant render such chattel, or, at the option of the plaintiff, that 
he cause to be made of the defendant’s goods the assessed value of 
such chattel; provided that the plaintiff shall, cither by the same 
or a separate writ of execution, bo entitled to have made of the 
defendant’s goods the damages, costs, and interest in such action. * * 

103. The enactments contained in sections nineteen, twenty, 
twenty-one, twenty-two, twenty-three, twenty-four, twenty-five, 
twenty-six, twenty-seven, and twenty-eight, twenty-nine, thirty, 
thirty-one, and tnirty-two of this Act shall apply and extend to 
every court of civil judicature in England and Ireland. 


No. VIII. 

The Common Law Procedure Act, 1860. 23 21 Viet, c, 126. 

(28^/^ August^ I860,) 

{^Extracts,) 

Interpleader Proceedings, 

12. Where an action has been commenced in respect of a Common 
Law claim for the recovery of money or goods, or where goods or 
chattels have been taken or are intended to be taken in execution 
under plrocess issued from any one of the Superior Courts, or from the 
Court of Common Pleas at Lancaster, or the Court of Pleas at Dur- 
ham, and the defendant in such action, or the sheriff or other officer, has 
applied for relief under the provisions of 1 & 2 Will. 4, c. 58, intituled 
** An Act to enable Courts of Law to give Eelief against Adverse 
Claims made upon Persons having no interest m*the subject of sUch 
Claims,’’ it shi^ be lawful for the Court, or a judge to whom such 
application ia made, to exercise all the powers and authorities given 
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to them by this Act, and the hereinbefore mentioned Act, 1 & 2 
Will. 4, c. 58, though the titles of the claimants to the money, goods, or 
chattels in question, or to the proceeds or value thereof, have not a 
common origin, but are adverse to, and independent of, one another. 

13. When goods or chattels have been seized in execution by a 
sheriff or other officer, under process of the above-mentioned Courts, 
and some third person claims to be entitled under a bill of sale or 
otherwise to such goods or chattels, by way oi security for a debt, 
the Court or a judge may order a sale of the whole or part thereof,^ 
upon such terms as to payment of the whole or part of the secured* 
debt or otherwise, as they or he shall think fit, and may direct the 
application of the proceeds of such sale in such manner and upon 
such terms as to such Court or judge may seem just. 

14. Upon the hearing of any rule or order calling upon persons to 
appear and state the nature and particulars of their claims, it shall 
be lawful for the Court or judge, wherever from the smallness of the 
amount in dispute or of the value of the goods seized it shall appear 
to them or him desirable and right so to do, at the request of either 
party, to dispose of the merits of the respective claims of such parties, 
and tOldetermine the same in a summary manner, upon such terms as 
they or he shall think fit to impose, and to make such other rules and 
orders therein as to costs and all other matters as may be just. 

15. In all cases of Interpleader Proceedings when the q^uestion is 
one of law, and the facts are not in dispute, the Judge snail be at 
liberty, at his discretion, to decide the question without directing an 
action or issue, and, if he shall think it desirable, to order that a 
special case be stated for the opinion of the Court. 

16. The proceedings upon such case shall, as nearly as may be, be 
the same as upon a special case stated under The Common Law 
Procedure Act, 1852 and error may be brought upon a judgment 
upon such case ; and the i^rovisions of “ The Common Law Procedure 
Act, 1854,” as to bringing error upon a special case, shall apply to 
the proceedings in error upon a special case under this Act. 

17. The judgment in any such action or issue as may be directed 
by the Court or judge in any Interpleader Proceedings, and the 
decision of the Court or judge in a summary manner, shall be final 
and conclusive against the parties and all persons claiming by, from, 
or under them. 

18. All rules, orders, matters and decisions to be made and done 
in Interpleader Proceedings under this Act (excepting only any 
affidavits) may, together with the declaration in the cause, if any, be 
entered of record, with a note in the margin expressing the true date 
of such entry, to the end that the same may be evidence in future 
times, if required, and to secure and enforce the payment of costs 
directed by any such rule or order, and every such rule or order so 
entered shall have the force and effect of a jucfgmcnt in the Superior 
Courts of Common Law. 
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effect of, 235. See Inmrance^ Marine, 
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plea in, 378 

effe(ft of judgment for plaintiff, on plea of, id, 
evidence on plea of non-joinder of co-contractor, id, 
plea on non -joinder alleges, what, 370 
if one of several joint contractors is an infant, id, 
plaintiff may reply infancy, id, 
if contract mado in the name of a firm, id, 

non-joinder of secret partners no ground for plea in abatement, id, 
plea must name all xiersons alleged to have been joint contractors, id, 
if one of co- con tractors out of jurisdiction, id, 
on issue joined on the residence” of person named, what must bo 
proved, id, 

plea of non-joinder of co-contractor, 378 
provisions of 3 & 4 Will. 4, c. 42, 8. 10, 370 
of C. L. P, Act, 1852, 8. 38, 330 
other pleas in, rarely occur, id, 

by death of defendant, of action on a specialty, effect of, 444 
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proof of births, deaths, and marriages, 92 
stamp on document executed, what, 139 
instrument executed, may be stamped here, id, 
executors of persons dying, may sue, when, 781 
Absenting Himself : 

when an act of l>ankruptcy, 695 
See A ct of Bankruptcy, 

Abstract : 

wliat is a sufficient delivery of, 154 

delivered by vendor must be verified by title-deeds in his possession, 158 
that had for many years gone with land admitted as secondary evidence of 
original deed, 10 
See Documents, 

Abuttals : 

put in issue in action of trespass under denial of property or possession, 
569 

wbat necessary in describing a close, 562 
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of bill accredits drawing, 176 
must be in writing, 177 
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AooEPTAKOS — (continued . ) 
how proved, 178 
by partners, id. 
by agent, 180 
befoi# drawing, 182 
does not admit indorsement though on the bill, 183 
what, within 1st sect, of Land Carriern Act, 306 

exchange of, effect of, in banVruxjtcy, 687, See Assignees of Banlcvuid ; 

Bilh of Exchange. 

when necessary to pass the j^roperty on sale of goods, 584 
of goods, what amounts to, under 17th sect, of the Statute of Frauds, ‘JSo 
there may be a constructive, 287 
AcoEPTino : 

action for not, goods, 280. See Goodsy action for not accenting. 
Acceptor : 

admits drawer’s ability by accepting, 176 

of an accommodation bill may sue drawer for money paid, when, 333 
indorser paying part of a bill may recover from, 335 
acknowledgment by an, what sufficient to avoid Statute of Limilations, ^ul 
See BiUe of Exchange. 

Access : 

cannot be disproved by husband or wife, 39 
of husband, when presumed, 652 
Aoojdxmt : 

in driving, &c., 460. See Negligence. 
insurance against, 24 4. See InaurancCy Life. 
how far a defence to action for assault, 543 
loss by mere, a defence in detinue, 612. See Detention of Goods. 
not a conversion, 592. See Conversion of Goods. 
AcCOHMODATlOK ACOEPTOR : 

may sue drawer for money paid, &o., when, 383 
Aocohhodatxon Hill : 

where no effects notice of dishonour unuecessary, 198 
bill made payable at drawer’s may be presumed to be, 199 
set off in case of, 418 
See Bills of Exchange. ' 

Accord and Satisfaction ; 

must be specially pleaded, 380 
accord must usually be executed, 381 

but plaintiff may accept executory agreement in satisfaction, id. 
question for jury whether agreement or performance of it is the satio- 
faction, id. 

made by a stranger on behalf of defendant may be a good defence, id, 
if one of several joint creditors accept satisfaction this is a good defence in 
an action, id. 

acceptance of less sum for a debt is not a good accord, id. * 
secus if there be also some other consideration, id. 
as in a composition with creditors, id. 
when denmnd not liquidated acceptance of a less sum is a good answer, id. 
doubtful whether plea of accord can be taken distnbutively, id. 
agreement to refer to arbitration is not an, 382 

doubtful if acceptance of an invalid agreement would be a good defence, id. 
plea of, to action on an award, 265 
in aotion for defamation, 525 
Account ; 

unstamped receipt may be evidence of state of, 148 
money allowed in, may sometimes be recovered in action for money hail 
and received, 88$ 

action excepted from 21 Jao. 1, e. 16, 394 
provimons of 19 20 Viet. e. 97, id. 



Index^ 


843 ^ 


Account -^{coixtinued,) 

mutual, how affected by Statute of Limitationr;, 40D 
allowance of, may be a sufficient payment, 413 
signed by a bankrupt, admission of a debt, 087 
Account Stated : 

absolute acknowledgment by defendant to plaintiff necessary, 355 
offer of a sum certain on demand of a larger not evidence of, id. 
entry in a bankrupt’s examination of a certain sum, evidence of, Id. 

oral admission of a debt due evidence of, ood. 

agreement to pay a bill on belialf of a comjiaQy may be evidence of, Id, 
promissory note may be evidence of, id, 
or an 1 O U, id, 

there must be an admission of a debt due, id, 
generally some specific sum must be agreed upon, id, 
on debt of a third person without consideration, id, 
effect of a guarantee written by one of several partners, 357 
evidence of, sufficient without proving items, id. 
where partnership dissolved and balance struck, id. 
action lies without express provision to pay, id. 
hut only lies on final balance, id. 
action on, on «a deed, does not lie, id. 
plaintiff may recover if account stated xoith his wife, id, 
secus if account stated by defendant's wife, id, 
acknowledgment in a casual conversation with a stranger not sufficient, /(/. 
on an equitable debt is sufficient, id, 
formerly considered conclusive, id. 

but now errors may bo shown in, id. 
if defendant state accounts in a particular character, id. 
note not properly stamped not evidence of, 358 
nor a note payable on a contingency, id. 
must be before commencement of action, id, 
l»laintiff cannot give evidence of more than one accounting, id, 
where accounts submitted to arbitrator, award inadmissible as evidence 
of, id, 

where incoming tenant agrees to take fixtures, id. 

infant not liable on, id, 

but good if ratified after full age, id. 

lunatic cannot state a valid account, id. 

nor can an account be stated with a lunatic, id. 

plaintiff may sometimes recover on, though contract within Statute of 
Frauds, and not in writing, 155 
when indorser of bill may recover on, 199 

attorney’s bill cannot be recovered on, without proof of delivery of 
bill, 267 

infant not liable on, 390 

jiayment of balance evidence under plea of payment, 407 
Acrnowledohent : 

requires a receji>b stamp, when, 147. See Sfamp». 

of acceptance of bill by defendant to holder evidence of an a<K^uut 
stated, 182 

subsequent, of a debt may avoid Statute of LimitaHons, 397 

of a debt by part payment may take it out of Statute of Limitations, 398 

of a debt by an agent insufficient to avoid Statute of Limitations, 400 

necus now since 1 9 & 20 Viet, c, 97, id, 

of a debt in a deed may amount to a covenant to pay it, 425 

of a specialty debt, what sufficient, 442 

must l>e specially pleaded, 443. See Bond$ ; Statute of LimUaiuyfis, 
what amounts to, under 14th sect, of Statute of 3 & 4 WUL IV. 
c. 27, 674 

to person entitled to rent, effect of, 667 
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of deeds of married v omen^ proved by certified copy, 69 
Acquittal : 

of pris oner, bow proved, 627-8 

proof^f, for want of prosecution no evidence of malice, 629 
See Malicious Prosecution. 

Act : 

wrongful, neglect or default causing Vleath, 477 
Act of IIankruptcv : 

Statutes— 

B. L. C. Act, 12 k 13 Viet. c. 106, s. 67, 69 1 
acts of bankruptcy of traders under, id. 

24 & 25 Vicl, c. 134, s. 70, id. 

acts of bankruptcy of non-traders under, id. 

12 & 13 Viet, c, 106, 8 . 68, id. 

assignment of del)tor a property under, id. 

24 & 25 Viet. c. 134, as. 71, 72, 691-2 
acts of 1)ankru]itcy under, id, 

<1cbtor may petition fur adjudication against himself, 692 
may do so in formd pauper h, when, id. 
fraudulent preference, 693 
filing petition in insolvent debtors’ court, id, 
effect of an adjudication, id, 

filing a petition by a trader for an arrangement with his creditors, id, 
by traders having privilege of parliament, id. 
judgment creditor for debt of £50, id. 

24 k 25 Viet. c. 184, s. 73, 694 

execution, seizure and sale of goods, under, id, 
must be within twelve months before petition, id, 
evidence of acts of hanh*upici/f id, 
departing the realm, id, 

apidies to traders and non-traders, id. 
must be with intent to delay, id. 

what is e^ence of such intent, id. 
letters written by trader before and after 'departure, id. 
returning to Ireland may be, id. 

fresh act of bankruptcy committed every day debtor remains 
abroad, id. 

<lcparting from Iiis dwelling-house, id. 
applies to traders only, id. 

actual delay of creditors need not bo proved, id, 

CM] ni vocal act a question for jury, 695 

from temporal y dwelling sufficient, id, 

bankrupt’s declaration evidence of bis intent in, itl. 

but need not be made at time of departure, /(/. 
declarations after return home, id. 
or before leaving home, id. 
that be departed to avoid writ, id. 
otherwise absenting himself, id, 
a]>plies to traders only, id, 
w hat acts amouSt to, id. 
absence from regular place of business, id, 
effect of mere failure to keep appointment^ 696 
beginning to keep bouse, id, 
aijplies to traders only, id, 
actual denial to creditor need not be proved, id, 
by bankers residing at their bank, id , , 
effect of closing bank merely, id, 
mere direction to deny insufficient, id, 
debtor secreting himself at bouse of friend, id. 
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Act of Bankruptcy — {continued.) 

deuial with trader’s knowledge sufficient, 09(5 
evidence to show denial was not with intent to delay creditors, G07 
denial at nnseasonable hoars, Ac., id. 
as on Sunday, id. 

procuring his goods to be taken iu execution, id. 
applies to traders only, id. 
giving warrant of attorney for real debt, id. 
warrants of attorney, cognovits, &c., when void, id, 
act of bankruptcy not complete until seizure, id. 
fraudulent conveyance, Ac., id. 
two descriptions of, id. 

to constitute fraudulent delivery, of goods it must be in the ‘nature ol 
a gift or transfer, id. 
if a creditor privy to, 698 
when petitioning creditor privy to, id. 
there must ho intent to defeat, &c., creditors, id. 
under 13 Kliz. c. 5, id. 
at coni men law, ‘id. 

assignment of all a trader's property, id. 
for benefit of one creditor, id. 
or of all his creditors, id. 
colourable exception of part of goods, id. 
assignment of all debtor’s property for value, 699 
if to secure a by-gone debt, id. , 
assignment of part of trader’s effects, id. 

of all his goods in a certain place, id. 
whether partial assignment act of bankruptcy, is for jury, id. 
sale by debtor of goods below market value, 700 
fraudulent preference, id. 
general rule as to, id. 
transfer of goods to satisfy a debt, id. 
must be in delay of creditors, id. 

whether party contemplated liankruptcy is for jury, id. 
voluntary payment may be, id. 

proof that trader is in embarrassed cirbumstanccs/ 701 
actual bankruptcy must be contemplated, id. 
transaction must be voluntary to constitute, id. 
preference under fear of legal process not, id. 
nor under pressure, id. 

payment by trader of debt not then due, 702 

payment under pressure also with desire to give i)i*ofercnce, 703 

whole question is one of intention of trader, id. 

declaration of trader connected with evidence of act of lankriiptey, 

id, 

transfer by way of, not always available as act of bankiuptcy, id, 
decided cases, 701-4 
lying in prison, 704 

applies to traders and non-traders, id. 
fact of, how proved, id. 

act of bankruptcy does not relate to first day of imprisonment, id. 

but to expiration of given time, id. 
arrest must be for subsisting legal debt, id. 

penalty to crown sufficient, id. 
commencement of time of, id. 

when bail put in and debtor surrenders, id. 
arrest, how proved, id. 
filing a declaration of insolvency, 705 
when filing complete, id. 
filing a petition for adjudication, id. 
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Act of Bankavptct — {corUinued.) 

where on bankrupt’s own petition no relation back to previous act 
of bankruptcy, 705 
non-payment of debt on summons, id* 
evidence of proceedings in bankruptcy, I’cf. 
protection against known, 723 

against unknown, id,* 
notice of prior, effect of, 725 

when and to whom given, 725>6 
See Bankruxit ; Assignees of Bankrupt* 

AoT Book : 

of court in which will proved, evidence of will, 81 
Act of Parliament : 

contract made in violation of^ is illegal, 386 
all, now to be taken to he public acts, 566 
provisions of 5 A 6 Viet. c. 97, respecting, 567 
how proved, 75, 827 

oral evidence admissible to explain ambiguous, 23. See Documevi^. 

See SlattUes, 

Action : 

proof of commencement of, 452, 769, 797 
on sale of real property, 150. See Contract of Sale, 
on breach of promise to marry, 261. See Marriage^ Ac. 
right of, what, $ passes to assignees of bankrupts, 710. Sec Assiguces 
of Bankrupts, 

notice of. See Notice of Action* 

Adjodioation : 

under insolvent acts proveable by copy, 892 
petition for, in bankruptcy, form of, 684 
if not obtained within three days after petition, 686 
cannot be impeached by act of bankruptcy prior to debt, 685 
debtor may petition for, against himself, 692 
in bankruptcy, efbot of, 693 
how proved^ 05 

hling petition for, is an act of bankruptcy, id, 
on, bankrupt’s property vests in assignees, 710 
See Bankrupt ; Assignees of Bankrupts* 

Adjustment : 

of claims on a policy of marine insurance, 286 
only prima facie evidence against underwriter, id. 
open^ by fraud, ui. 
exempt from stamp, id. 

Administration : 

grant of, how proved, 81 
effect of grant of, in vesting property, 583 
relates back to the death, 662, 666 
effect of revocation of, 778 

grants of, before 20 & 21 Viet. c. 77, confirmed when, 770 

grant of, pendente lUe, 778 

letters of, granted|(||f Court of Probate only, 779 

effect of insuffioiency of stamp on letters of, 780 

See Executors and AdminisUx^tors* 

Admiralty, Court of : 

seal of, judicially noticed, 73 

practice of, whether judiciaUy noticed, 74 

proceedings of, how proved, 68 et seq, 

condemnation of ship by foreign, not evidence of loss by capture, 230 
Administrator : 

cannot usually sue for breach of firomise of marriage to his testator, 261 
may sue for act done before grant of administration, 560 
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Administrator — (continued, ) 

See Exeeutore and Adminietrators. 

Admissibilitt : 

of oral evidence, objection to, bow taken, 2 
of secondary evidence, objection to, how token, 6 
Admission : 

of contents of docnments, 7 
by party, id, 

by witness on cross-examination, id, 
implied from act of party, 67 tt eeq. 
when conclusive, 57 
what, may bo given in evidence, 58 
made “ without prejudice ** not admissible, id, 
of the contents of documents by parties to the record, id, 
implied from silence or demeanour, 59 
from not replying to a letter, id, 
by use of documents, GO 
by party to litigation, 61 

by nominal parties, and persons interested not parties, id, 
by tenant not evidence against landlord, 62 
by rated inhabitants of a parish, id. 
by one of several trustees, id, 

by one of several defendants in an action of tort, id, 
by crew, not evidence against shipowner, id, 
by ono of several executors, not evidence against others, 63 
by joint stock companies, 63, 64 
by members of corporations and companies, 63 
does not generally bind a corporation, id, 
by directors or agents within the scope of their authority, id, 
by secretary in a letter, id, 

by secretary of a projected company, docs not bind provisional com- 
mittee, id, 

by servants of, as to tbo habits of a dog, 
by a partner, id, 
by letter, id, 
of receipt of money, id, 
by guardian and prochein amy, 64 
by agents and servants, id. 

by reference to the opinion or evidence of another, 65 

i'iiet of agency must be proved before, can be used, id, 

by under- sheriffs and bailiffs, id. 

by a wife, when binding on husband, id, 

by counsel, when binding on client, 66 

by attorney, when binding on client, 67 

by delivery of particulars, id. 

when merely limiting claim, no admission implied, id, 
gecua where credit given for specified items, id, 
proof of acceptance of a bill by, 181 
notice of dishonour of bill may be proved by, 194 

made in the book of a testator, effect of, toba^tatute of Limitations, 400 
of a debt by a bankrupt on balance sheet will not avoid Statute of Limita- 
tions as against assignees, id, 

to a third party of debt, effect of, as regards Statute of Limitations, 401 

to a third party in a deed, id. 

by a bankrupt on his examination, id. 

of a debt to a mere stranger, general effect of, id, 

mere, of a debt may avoid Statute of Limitations, 402 

secua if qualified, id. 

of a deb^ whole of must be taken together, 403 
since action brought is not sufficient, 404 
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Apxissiov — (cmtinued , ) 

if tender cannot be accepted without, of no more beiog due, it is 
bad, 423 

terms of a written lease proved by oral, of defendant, 623 
if tenant read a notice to quit served on him and do not object to it, it 
may be an, 680 

of a disclaimer by tenant in possession evidence against one defending as 
landlord, 637 

of bankrupt when evidence of petitioning creditor’s debt, 687 
proof of title in assignees of bankrupt dispensed with by implied, 70S 
by officers when admissible against sheriff, 800 
of assets of executor, what is an, 784*5 
by executor before probate, 785 
Admission of Attornbv : 

how proved, 272. See Attorney/. 

Admittancb to Copyhold : 
how proved, 658 
may be out of court, 659 
title of surrenderee not complete before, tel. 

heir or grantee of reversion need not prove, in ejectment, when, <V?. 
but devisee must, id, 

of tenant for life, admittance of remainderman, id. 

Adultbry : 

of a wife releases husband from liability for necessaries supplied to her, 
317 

slander imputing, id, 

evidence of husband and wife not admissible in proceedings respecting, 
832 
Advakob : 

by parent to child, presumed to be a gift, 336. See Infant. 

Adversb Possbssion : 

meaning of, under 21 Jac. I. c. 16, 670 
law as to, now al||red, id. 

Advbrsb Occupation W 

not sufficient in action for use and occupation, 164. See Use and Occu* 
pation. 

Advbrsb Witness. See Witness. 

Advertisement : 

money paid on a fraudulent statement in, may be recovered back, 347 
in newspaper when justifiable although defamatory, 522 
Affidavit : 

filed, &c. in foreign or colonial courts, how proved, 71 
no action will lie for use of words in, 519 
to hold to bail proved by copy, 533 

requugpd by 24 k 25 Viet. c. 134, how sworn and proved, 706 

of witness, effect of using, by petitioning creditor in bankruptcy, 703 

of bill of sale, must be filed, 804 

must contain what, id. 

how proved, 805 

to put off trial, forni of, 825 

filed in foreign or colonial courts proved by copy, 829 
if person refuse to make, 836 
Affirmation : 

in lieu of oath, when admtsnble, 97 
of Quakers, id. 
of ^paratists, 98 
of other persons, id. 

penalties for making false, same as for perjury, 97. See Witness^ exam- 
ination of, 

required by 24 k 25 Viet. c. 134, how made and proved, 706 
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Affreightment : 

actions on contract of, 245 
cbarterparty usually contains, what, id. 
bill of laiiing, usual contents of, 246 
master of ship is owner’s agent, id, 

may sign a charterparty or bill of lading, UL 
or sue for freight, id. 

indoreement of bill of lading formerly conveyed on right of aolion (;» 
indorsee, id, 

provisions of 18 & 10 Viet. c. Ill, as to bills of lading, id, 
liability of indorsee, indorsing order before arrival of vessel, uL 
ship owner eigainst charterer or merchant^ id, 
compliance with warranties or conditions, 247 

in mere contract to carry goods no implied condition of sea- worthiness 
of ship, id. 

description of ship in charterparty may be a warranty or condition 
precedent, id, 

but there is no general rule to decide which they are, 248 
statement of tonnage is not a warranty or a condition precedent, 
247 

when charterparty is silent as to time of loading, 248 
freight and damages, id, 

when and how recoverable, id. 
effect of stipulation to load a full cargo, 249 
charterer has no right to fill up cabins, id. 
measure of damages for not loading a cargo, wbat is, id. 
freight, 2 )ro ratd, when recoverable, id. 

if shipper accepts goods before completion of the voyage, Id, 
goods may be transhipped, when, id. 
lien for freight, what it is, id. 

lien may be waived, id, 

no general rule as to effect of representations in a cbai tei party, 218 
when charterparty silent as to time of loading, id. 
fi eight and damages, # 

how freight may be recovered, id. 
when freight due, id. 
stipulation to load a full cargo, 249 
measure of damages for not loading cargo, id, 
freight, pro ratd, when and how recoverable, id, 
implied contracts on parts of charterer or sbij^per, 250 
where a ship is to proceed to a ‘‘safe port,*’ id. 
tliat shipx^er will not load packages of a dfingcrous iiatiue, id. 
defence, id. 

charterer cannot abandon cargo and refuse to pay freight, id. 
•tatrehani against shipovmcr or master^ id. 
ijic'uster as well as owner liable as common carrier, id. 
effect of employing a stevedore, id. 

provisions of M. S. Act, IS54, limiting liability of ship owners, id. 
imxdied contracts on part of shipowner or master, 251 
tliat vessel shall be fit to carry goods, id. 
where no stipulation as to time of sailing, id, 
well-founded fear of capture may justify master in not hailing, id. 
duty of master on arrival at port of discharge, id, 
bill of lading signed by master no estoppel against shipowner, id, 
provisions of 18 & 19 V"ict c. Ill, as to bills of lading, id. 
if master properly sell part of cargo, 252 
power of master to bind his owners, id, 
what is a sufficient delivery of goods, id, 
shipowner may land goods, in default of owner, id. 
and still retain lien for freight, when, id. 
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Age : 

of a horse, what amounts to a warranty of, 258. See Horse. 

Aoenot business : 

attorney doing, giving credit universally to the attorney and not to tlie 
client, 273 
Agent : 

admissions by, 65 

letters of, to his principal; effect of, as against principal, id. 
agency must be proved before admissions can be received, id. 
of a legal adviser, communications made to, may be privileged, 106 
authority to sign contract within Statute of Frauds, need not bo iu 
writing, 153, 292 

making note in his own name, personally liable on it, 213 
acceptance of bill, when personally liable on, 180 
aeoeptanoe of, procuration, 181 
indorsement of bill by, 184. See £ills of Exchange. 
master is shipowners, 252. See Affreightment. 
warranty by, when authcrised on sale of a horse, 259 
superintendent of a railway station cannot make company liable for a 
surgeon's bill, 277 

delivery of goods to, when equivalent to delivery to vendee, 307 
where goods sold and delivered to, general rule as to liability of princijf.il, 
309 

work done as, how. recovered, 330 

refusing to account for goods delivered," pre8umi)tion as to, 338 
whore goods given to, for a i>articular purpose, implied promise 
account, id. 

paying money over without notice cannot be sued, id. 
secus if he have notice of plaintiff's claim, id. 
cannot usually set up jas tertii against his principal, 339 
but may sometimes, 601 

receiving money to pay to a third person, remains liable to principal, 3^!) 
if money paid to, for ^ particular purpose and not applied, may be 
recovered back, ^43 

seem if money lost by, through negligence, id. 
how far fraud of, affects principal, 3 84 

acknowledgment by, when sufficient to bar Statute of Limitations, 400 

of an attorney, payment to, is not sufficient, 408 

employed to sell land, has no authority to receive payment, id. 

for taking a bond, &c., has no authority to receive payment under it, id. 

must usually receive payment in money, 409 

payment to an authorised, is sufficient, 408 

payment by, is payment of principal, 409 

set-off by and against, 419 

tender made by, is sufficient, 420. See Payment. 

trespiys may lie against a corporation for the act of its, 554. See Company. 
powers of, to sell or pledge goods, 586 

has a lien for his general balance, 603 

subsequent ratlffcation of a notice to quit given by an unauthorised, ino]>c- 
rative, 631 

to receive and let, has authority to give a notice to quit, 632. 
^ectment. 

as to meaning of, in Bankrupt Acts, 690 

notice of prior act of bankruptcy to, ot corporation, 726. See Assignees 
of Boinhrupts. ^ 

knowingly collecting assets for an executor de ton tort, liability of, 783. 

See Principal and Agent. 

See Executors and Administrators, 

Agister : 

of cattle may maintain trover, 588 
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Aorkemkkt : 

wbeu production refused, presumed duly stamx>ed, 117 
unstamped, admitted to prove usury, 118 
or to show fraud, id. 

where composed of two documents one stamp sufficient, id, 
wliere several on one paper, one stamp not sufficient, 120 
several with one stamp, when sufficient, id. 
what are, within the Stamp Acts, 128, 126 

relating to the sale of goods, wares, &c., is not, 124 
dii'ections and licences are not, 127 
nor a mere acknowledgment 128 

stamp not necessary if warranty written on stamped x*eceipt, 257 
on British ship at sea requires no stamp, 139 
for a lease to be stamped as a lease, 138, 139. See Stamps, 
no implied contract in, that lessor has power to grant, 159 
effect of entry and payment of rent under, 624, 678 
what amounts to, 625-7 
what to an actual lease, id. See J^eefmenL 
condrmed by Tithe Commissioners, x)roved by copies, 60 
at variance with a bill, effect of, 209 
between attorney and client as to costs, effect of, 267 
not to be performed within one year from the making thereof, 283. 
See Frauds, IStatute of, 

although there is a special, plaintiff may sometimes sue on money counts, 
325 

that mortgagor shall hold until a fixed day, effect of, 660 
See Contract. * 

Am, See Light and Air. 

Alia Knokmia : 

evidence under, in action for assault, 542 
evidence under, iu action of trespass, 566 
Alien : 

bankrupt acts apply to, 688. Assignees of Bankrupts* 

Alienation : 

^eet of, by heir of land descended before action, 791. See Heirs and 
WdJevisccs. 

Allocatur : 

master's, iu action on attorney’s bill, 270. See Attorney, 

Allottees : 

of shares, actions against, for deposits, 740 
Alteration 

of a written instrunient good defence to an action on it, 382 

it makes no difference that rights of parties actually in dispute not 
thereby altered, id. 

effect of, producing no effect on liability of any party, id. 
if made by a stranger, id, 

duty uf person having an instrument in his custody, id, 
if both parties agree to, id, 
of bill, effect of, 174, 202 
as to stamp, 133 

onus of proof of date of, 134. See Stamps. 
in marine policy, 142 

of x>remiums, effect of, in a policy of fire insurance, 244 ; 
of a guarantee of attaching seals, effect of, 255 

in relative position of creditor and principal debtor, effect of, of a 
guarantee, id. 

in a bought or sold note, effect of, 295 

effect of a fraudulent, in a cheque by the holder, 344 

of a deed, effect of, 427, 441 

of a deed thirty years old, 77 
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Alteration — {eantinued. ) 

must be specially pleaded, 427 

in amount of rent to be paid, does not alone make a new tenancy, 630. 
See Ejectment, 

effect of, on rights to water, 498 
right of way may be lost by, 494 
but not necessarily, id. 

the making of, may be a breach of covenant to keep in repair, 437. See 
Covenant, 

Ambassador : 

seal of, judicially noticed, 73. See Jtidicial Notice. 

Ambiquitt : 

patent and latent, 31 

Ambiguous Instruments. See Bills of Exchange. 

Amendment : 

misdated writ may be amended, 394 

of pleadings in action for breach of covenants for good husbandry, 433 
of declarations in actions for disturbance of common, 484 
Amends : 

effect of tender of, by justice before action, 771-2 
constable may make tender of, before action, when, 760. See Comtalle, 
Amount : 

of petitioning creditor’s debt in bankruptcy, 687. See Bankrupt; 
Assignees of Bankrupts. 

Ancestor : 

seisin of, how proved, 790 
Ancient Documents ; 

proof of by copies, 10 

sometimes presumed to be authentic, id. 

oral evidence to explain, 23 

handwriting' of, how proved, 88 

evidence of experts respecting, when admissible. 111 

See Documents. 

Ancient Windows : 

right to light and air through, 478. See Light and A ir. 

Animal : 

liability of owner for acts of, 468 

corporation liable for keeping a mischievous, 742. See Negligence, 
ferce natures trespass does not lie for taking, 553 
unless reclaimed, id. 
or privileged ratione ioci’, id. 
owner of, mansuetce naturm liable for their trespass, 564 
seem as those feres natures^ id. 

Annuity : 

defective, money paid for, may be recovered, 340 
debt for arrears of, secured by bond, barred after twenty years, 413 
Answer : 

to bill in Chancery may be a sufficient acknowledgment under sect. 14 of 
Statute of Limitations, 675 

effect of consent contained in, on Prescription Act, 490 
Apology ; 

evidence of, may be given in actions for defamation, 526. See Dcfa^ 
motion. 

Apothecary : 

qualifioation of, how proved, 70, 71 
certificate of, how proved, 829 
Application : 

of payments, 410 

general rule as to, id. 

See Foment. 
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Appoiktment : 

of umpire by two arbitrators needs no 129 

neglect of trader to attend, how far an 4ict of bankruptcy^ 696 

of assignees in banki*uptcy, how proved, 705 

effect of, of new assignee lii bankruptcy, 711. See Asibjntea of BankruptB, 
of directors, &c., of public companies deemed valid, wlieu, 744 
of directors who have made calls cannot afterwards be questioned, 746. 
See Company, 

regularity of, of constable presumed, 765. See Constable, 

ArPRAlSEUBNT I 

damages in action for selling goods distrained without, 568 
Apprentice : 

master may maintain assumpsit for work, ke , , against person harbouring, 
328 

no action lies for seduction of, by master, 540 
Apprenticeship : 

proof of lost indentures of, 4 

indenture of, if lost, pi'esumcd to be duly stamped, 117 
assignment of indenture of, not exempt from stamp, 124 
Appropriatioh : 

of payments to specific debts, 410. See Payment, 

Approval : 

when necessary to pass the property on the sale of goods, 584 
Approvement : 

may be replied to a plea of common, 574. See Trespass, 

Arbitration : 

bond, agreement t^tamp not necessary, when, 129 
agreement to refer to, not a good accord and satisfaction, 382 
submission of executor to, not an admission of assets, 784 
Arbitrator : 

signature of an award by, what is a sufiBcient, 264 
an unreasonable charge exacted by, may be recovered back,, 347 
when accounts submitted to, award no evidence under accounts stated, 
353 

judge may refer mattei*s to, 833 
Arch#kct : 

question for jury w'hether commission charged by, is reasonable, 331 
Arrears : 

of annuity, action for, secured by bond, barred after twenty years, 443 
Arrest : 

what amounts to, 533, 704, 764 
a touching by an officer through a broken pane is, 548 
of wrong person by mistake, liability of sheriff for, 549 
action for malicious, 532 

by mistake, efiect of in action for malicious arrest, 535. See Malicious 
A^'rest. 

evidence of, in action against constables, 764 

evidence of, in action against sheriff for escape on mesne process, 810 
in action against sheriff for escape in execution, 811. See Sheriff, 
Articles op Association : 

provisions of “ CJom panics Act, 1862,” concerning, 745 
Articles op War : 

judicially noticed, 75. See Judicial Notice, 

Assault : 

evidence of the assault, 541 

what amounts to an assault, id, 
what amounts to a battery, 542 
not necessarily wilful, id, 

corporation liable for an assault, id. See Company, 
proof of several assaults, id. 
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Assault — {continued. ) 

averment of assault divers days and times/* 542 
proof of joint trespass proved, id, 
proof of distinct and unconnected trespasses, id. 
evidence under alia enormia^ id, 
damages, 543 

circumstances of time and place to be considered, id. 
plea imputing felony, afterwards abandoned, may be urged in 
aggravation, id. 

mu»t be assessed jointly on co-trespassers, id. 
costs of getting aside judgment cannot be recovered, id. 
defence^ id. 

evidence on not guilty, id. 

what may be given in, id. 
mitigation of damages, id. 

reasonable ground of suspicion, id, 

evidence under son assault demesne^ &c., new assignment, excess, 544 
defendant’s proofs, id. 

not every assault that justifies a battery, id. 

where plaintiff can justify first assault, ho must reply specially, id. 
where one count and defendant on son assault demesne proves an 
assault, plaintiff cannot give evidence of an assault on anotlier 
day, 545 

in such case plaintiff should new assign, id. 
unless there are two counts, id. 

where two counts and not guilty, and a justification with averment of 
identity, id, 

oases decided under this plea, 545-6 
evidence on plea of justification in defence of possession, 546 
defendant's proofs, id. 
possession as lodger not sufficient, id. 

that defendant was endeavouring to rciK>S8e8s himself of his own 
property, 547 

cases decided on plea, 546-7 
evidence on plea of reasonable chastisement, 547 
evidence of justification under process of law, id. 

where process irregular, no action maintainable till it is set aside, id. 
party who issued it may justify under it, id. 
secus if process bo void, id. 

after process set aside for irregularity, client and attorney liable for 
arrest mode under it, id. 

ea. sa. sot aside, being for cause of action less than £20, id. 
sheriff and those acting under him in general protected by v/rit 
although irregular, id. 
provided it be not void on the face of it, id. 
a touching of an officer through a broken pane is an arrest, 5 48 
certificate under 9 Geo. 4, c. 31, s. 27, id. 
must be specially pl^ed, id. 

maybe ratified by a corporation so as to render them liable for, 742. See 
Company. 

Asssnt : 

of executor to a specific legacy is matter of fact, 782 
requisite to a devise of leaseholds, 657 

conditional, of a creditor to a coiqposition deed not sufficient, 733 
a subsequent, evidence of a previous request, 332 
by vendee to the appropriation of particular goods, bow given, 583 
Assbssmbkt : 

land-tax books, how far evidence, 53 
Assits : 

proof of, on plea of plene administravit, 784 
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Assets — {continued , ) 

how far probal^ stamp is, 784 
submission to arbitration by executor, how far, id, 
or admission that debt is just, id, 
where leaseholds are assets, how valued, 785 
mean legal not equitable assets, id, 
course of distribution of, 786 
retainer of, by executor, when allowed, 737 

no retainer of, by executor dc smi tort, id. See Executes and Adminia* 
trators, 

wliat arc, in bonds of heir, 700-1. See Heir a and Deviates, 

Assiqneks of Bankrupts : 

wIlcU emistUates strict proof of title of 684 
evidence of petition for adjudication, id. 

is first step in court of bankruptcy, id, 

X>etitioning creditor's debt, 685 
nature and date of, id. 

must appear to have been contracted at the time of bankruptcy, id, 
cases as to notes and bills, id. 

how far date of I O U evidence of its existence before l)ank- 
ruptcy, id. 

adjudication cannot be impeached by act of bankruptcy x>rior to, id, 
must have L»een subsisting while bankrupt a trader, when, id. 
where bankrupt ceased to bo a trader subsequent to debt and before 
act of bankruptcy, id. 

^ balance of varying account may be a good, id. 

taking security of higher natuVe after act of bankruptcy im- 
material, 686 

or that trader lias become insolvent, id, 

when delitor taken in execution, no debt to support commission, id, 

secus if discharged under Insolvent Debtors Act, id. 

debt on attorney's bill not signed sutficient, id, 

verdict for damages not sutficient before judgment, id, 

debt must be a lawful one, id. 

in cases of partnership, id, 

debt due to two partners, both must petition, id. 
when debt due from banking company of which bankrupt is 
member, id. ^ 

when petitioning creditor is assignee of another bankrupt, id. 
debt due to trustee as such, id. 

if adjudication not obtained within three days after petition, id, 
proof of substituted debt, id. 
amount of petitioning creditor’s debt, 687 

^100 in notes bought at 10s. a-piece, id, 
two firms of several partners each may jointly petition, id. 
reduced by part payment after notice of act of bankruptcy, id. 
petitioning creditor's debt, bills and debts due on credit, id, 
debt must have been due at date of bankruptcy, id, 
bill a debt from date as against drawer, id. 
where credit given to bankrupt has not expired, id, 
good debt, though bill drawn by debtor, is after bankruptcy paid by 
acceptor, id. 

exchange of acceptances, id, 

when interest may be added to make up amount, id. 
evidence of ])etitioning creditor’s debt, admission of l^nkrupt, id, 
admissible if made before bankruptcy, id. 
as entry in books, id. 
signed account, id. 
mere oral admission, 688 

proof of notice of dishonour of bill, id, Bee Admisrion, 
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AsSIQNERS of BANKKUPTS-“(C0«^ml^€€^.) 
trading, 683 

all persons may now be made bankrupt, id, 
but some distinction between traders and non-traders, id. 
what persons are traders, id. 
aliens, denizens, and women may be bankrupt, id. 
married woman may sometimes be bankrupt, id, 
commission against an infant, void, id. 
or against a lunatic, id. 

member of parliament may be made bankrupt, id, 
evidence of trading, id. 

declarations of bankrupt before bankruptcy, id. 
evidence of trading, what persons within general words of 12 & 13 Viet, 
c. 106, 8. 65, 689 

both buying and selling must be proved, id, 
admissions of bankrupt, id, 
quant urn of dealing immaterial, when, id, 
schoobmaster selling books to scholars, id, 
colonel of regiment selling horses occasionally, 
farmer buying pigs, &c., or seed, id. 
mine-owner buying other ore to mix with his own, id. 
drawing and re-drawing bills, id. 
where tmder has ceased to buy and is selling off, id. 
fisherman buying fish at sea to sell again, id. 
executor dis[)osing of testator’s stock, 690 
where testator directs his trade to be carried on, id, 
illegal trading will support a commission, id. 
as buying and selling smuggled goods, id. 
or trading of a clergyman, id, 

trading, what persons are within paHicular words of 12 & 13 Viet. c. 106, 
s. 65, 688-690 

surgeon sui>plyiug medicines to patients, 690 
pawnbitiker is a broker within statute, id, 
so a sbipbroker, id, 

(luiere as to an insurance broker, id, 
w'hat constitutes a person a builder ^ id. 
farmer selling milk of cows, id. 

^ or selling fruit and potatoes, id. 
what constitutes a money stcrirencr, id. 
keeper of private lodging-house when an hotel keeper^ id, 
as to agent, id. 
bankruptcy of companies, 691 

acts of bankruptcy, 691-705. See Act of Bankruptcy, 
evidence of proceedings in bankruptcy, 705 
may be proved by copy, id. 

all courts, &c., to take judicial notice of signature^or seal of com- 
missioners or registi-ars in bankruptcy, 706 
aflidavits, declarations, &c., liow made, id. 
notices in Lmidon Gazette^ how proved, id, 
or in other newspapers, id. 
depositions of witnesses, how proved, id. 
strict proof of title, when dispensed with by statute, id, 

where Ivankrupt does not commence proceedings to^annul adjudica- 
tion, id. 

decided cases, 707 

proof of title, notice of intention to dispute, id. 

where assignees are strangex^s to the record, 708 
where they were parties, although not nanted assignees, id. 
in action of ejectment, id, 
on a Signed issue, id. 
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Assiqnebs op Bankrupts— 

notice to dispute bankruptcy is too general, 70S 
but must specify wbetber trading, petitioning creditor’s debt, or act 
of bankruptcy, id* 
notice to dispute trading only, id* 
service of notice, id, 
notice may be proved, when, id. 
proof of title, when dispensed with by implied admission, id. 
by the conduct of the party, id. 

affidavit used by petitioning creditor evidence against him, id. 
liankrupt not estopped from disputing bankruptcy by application to 
appoint official assignee, 709 

proof of title of assignees under joint and se^mrate commissions, id. 

coses decided under old law, id. 
to wbat proj^erty and time the title of assignee has relation, id. 

12 & 13 Viet. c. lOd, ss. 141-142, 709-10 

all bankrupt's real (except copyhold) and personal estate vests In 
assignees, 710 

present and future aud choses in action, id. 
title of assignees relates to act of bankruptcy, id, 
rights of action for breach of contract pass to assignees, id. 
and right to enforce unexecuted contracts, id. 

as to rights of action respecting personal injury to bankrupt, 710-11 
action for wrongful dismissal passes to assignees, 711 
general rule as to causes of action arising from personal wrongs, id. 
as to right to a building contract passing to trustees of a composition 
deed, id. 

right of action of bankrupt’s wife, id. 

assignees only take what bankruj^t is equitably as well as legally 
entitled to, id. 

where a new assignee is appointed, id. 
evidence in particular actions^ id. 
contracts by bankrupt, id. 

assignees may often adopt or disaffirm, id. 
conversion, 712 

when assignees may recover in, id, 

seizure and sale of bankrupt’s goods by execution creditor, id. 
repnied ownership^ id. 

12 & 13 Viet. c. 106, s. 125, id. 
question of, is one of fact, 713 
goods do not vest in assignees on appointment, id, 
but an order is necessary, id. 
effect of order, id. 
must sj)ecify particular goods, id. 
but need not name owmer, Id. 
order is made ex parte, id. 
all personal chattels are within the section, id. 
as ship, machinery, id. 
utensils of trade, bills, debts, id, 
stock, shares, id. 
reversionary interest in stock, id. 
as reputed owner, id, 

mere possession not sufficient, id. 

where machinery, &c., are let with the premises, id. 

decideil cases, 713-14 

evidence of reputation admissible, 715 

and of contrary reputation to rebut, id, 
at the time he becomes bankrupt, id. 

goods which came into his posseadon after bankruptcy not within 
statute, id. 
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Assignees of Bankrupts —( coyi^inusc^.) 

nor if taken out of his posse^on by owner without knowledge of 
act of bankruptcy, 715 

where debtor iu prison adjudicated bankrupt, id, 
if goods taken out of possession of bankrupt before bankruptcy, 
statute does not apply, id, 
by consent and permission of* the true owner, id, 

demand of possession by owner determines the consent, id, 
when goods assigned subject to a right of redemption, id, 
registration of assignment under Bills of Sales Act does not affect 
question, 716 

“true owner** means legal owner, id, 

stock transferred by Accountant-Qeneral into name of mortgagor 
without priority of mortgagee, id, 
goods of wife while former wife living not within statute, id, 
unless she knew former marriage, id, 
goods bought with intention of not paying for them, id, 
consent not implied where owner ignorant of his right to the 
goods, id, 

in the bankrupt's possession, order, or disposition, 717 
possession of servant, possession of master, id, 
possession of pawnee not possession of bankrupt pawnor, id, 
symbolical delivery takes case out of statute, id, 
transfer of bills of lading, id. 
or of sugar or wine warrants, id, 
goods sent on sale or return, 716 
are witliin statute, id, 
goods belonging to a feme coverte^ id, 

vested in trustees for separate use of wife, id. 

COSO of partners and other tenants in common, id, 
share of dormant partner is within statute, id. 
ships, id. 

in posssssion of mortgagor not within statute, id. 
debts, shares, reversionary interests, 719 

on assignment of a debt notice to debtor should be given, id, 
when such notice must be given, id, 
mortgage or assign nlent of shares, id, 
notice of assignment of reversionary interest, id, 
sub-mortgage of a policy of insurance, id, 
fixtures, not within statute, id, 

cases decided as to what are fixtures, 719-20 
goods in bankrupt's possession as executor, 720 
not within statute, id, 

nor even money, if it can be dtstinguished, id. 
goods iu bankrupt’s possession as fisotor, id. 
do not pass to assignees, id, 

if factor have received proceeds of goods, principal must prove with 
other creditors, id, 

if factor take notes in payment, they belong to principal, id, 
or if he purchase other goods with proceeds, id, 
if goods sold but price not paid, id, 
books deposited with bookseller for sale, 721 
in bankrupt's x)O 88 es 8 i 0 Q for a x>Rrtioular purpose, tc^. 
not within statute, id, 

ship in possession of ship-builder for repairs, id. 
bills dep^ited with banker to be cashed, id. 
remitted to be discounted, id, 
goods in bankrupt's possession as trustee, id. 
not within statute, id» 
decided cases, 721-2 
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Assionsbs op Bankrupts — {conitmted,) 
defence to adione by aeeigneee^ 722 
action by vendee of assignees, 727 

assignees may sell book debts, of bankrupt, vrlien, id, 
as to wbat are book debts, id, 
actions against assig^iees of bankrupts^ 728 

if plaintiff intend to dispute title of assignees, id, 
service of notice to dispute, &c., id, 
bankrupt may be estopped from disputing bankruptcy, id, 
official assignees not personally liable, when, id, 
limitation of actions, id, 
l»Iea denying that plaintiffs are assignees, 722 
plaintiffs must prove strict title, id, 
special plea necessary, id, 
notice of disputing creditor's debt, &c., 707 
strict proof of title sometimes dispensed with, 706-7, 708 9 
pica of not guilty*’ in action for conversion, 722 
plea denying property or possession in action for conversion, 723 
what may 1^ shown under, id, 

that equitable interest passed from bankrupt before bankruptcy, id, 
but equity must be clear, id, 
protection against known act of bankruptcy, id, 

12 & 13 Viet. c. 106, s. 134, id, 
protection against unknown act of bankruptcy, id, 

12 & 13 Viet. c. 106, s. 133, id. 

bond fide payments by bankrupt, id, 
and conveyances, contracts, &c,, &c., id, 
executions, Ac., against bankrupt, t'd, 

12 & 13 Viet. c. 106, s. 184, 724 

as to creditors having security, &c*, id, 
protected payments and transactions, id, 
decided cases, id, 
protected executions, 725 

must be executed by seizure and sale, id, 
effect of sequestration of a benefice by a creditor, id, 
notice of prior act of bankruptcy, id, 
meauing of prior act, id, 
notice means knowl^ge of, id, 

notice that debtor • has executed conveyance of all bis property, 
sufficient, id. 

general notice of some act of bankrupt4^, id, 
that docket has been struck, id, 
of filing of declaration of insolvency, id, 
or |>etition for arrangement with creditors, id, 
notice of prior act of bankruptcy, to whom, 726 
to one of two execution cr^itors sufficient, id, 
to chief office of a bank, id, 
or accredited agent of a corporation, id, 
to plaintilTs attorney sufficient, id, 

to sheriff or bis officer not notice to execution creditor, id, 
notice of prior act of bankruptcy, when given, id, 
if sale and notice on same day, id, 
or if seizure and fiat on same day, id, 

leaving notice of act of bankruptcy at residence of a person, effect 
of, id. 

evidence on plea of mutual credit, id, 

mntual credit more extensive than mutual deht^ 727 
meaning of mutual creditf id, 

guarantee against contingent damages is not subject of, id, 
set-off and mutual credit must be specially pleaded, id. 
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Assignees of Bankrupts — (continued.) 

equitable plea of set-off for unliquidated damages, 727 
master cannot sue for seduction of his servant, 640 
. cannot recover in trover goods given by a fraudulent preference witliout 
proof of a demand and refusal, 596 
ejectment by, 662 
proof of title of, G84 
Assignee : 

in insolvency, order appointing, not evidence of date of vesting order, 393 
of lessor, when lease not under seal, action by, 172 
of a lease may plcml assignment of term before breach sued upon, 427. 
See CovenatU. 

of a life policy need only prove original interest, 342. See Insurance^ Life. 
Assignment : 

of lease liow stamped, 140 

may be proved by admission of party, 59. See Admiaeion. 
by act of law^no broach of covenant not to assign, 432, 433 
nor if void, id. 

effect of, by will, doubtful, ict. 

pica of payment to lessor before notice of, 170. See Covenant, 
what is evidence of, where defendant sued as assignee, 429 
by a tenant at will, a determination of the tenancy, 623 
of the monies of several out of one fund requires but one stamp, 1 20 
of any property, how stamped, 136. See hitarnpa. 
of breaches of bond under 8 & 9 Will. 3, c. 11, 440. See Bond. 
of bail bond, pi'oof of, 446 

of bill of lading defeats right of stoppage in tramitu^ when, CIO. See 
Conversion of Goods. 

of goods of trader when an act of bankruptcy, 698-9 
of alt a trader's property is an act of bankruptcy, 698 
of part may be an act of bankruptcy, 699 

by debtor of all his estate, Ac., for ])ayuieot of debts, effect of, 691. Soo 
Act of Banh'uptcy. 
in bankruptcy, how proved, 705 
of a debt, notice should be given to debtor on, 719 
rights of trustees under deed of, 739 Sec Assignees of Bankrupts. 
fraudulent evidence of, 803. See Sheriff. 
sale of term by sheriff without written, passes no property, 662 
See BJcctment. 

Association : 

articles of, provisions of the Companies Act, 1862,” concerning, 745 
Attachment : 

justification under, in action for false imprisonment must be pleaded 
specially, 551 

effect of a detention under, beyond proper time, 565 
levied against bankrupt after an act of bankrujitcy, when protectc<l, 723 
Attainted Person ; 

descent may be traced through, 643. See Bjectment. 

Attendant Terms : 

provisions of 8 & 9 Viet. c. 112, 618 
Attestation : 
of deed, 78 

of will of realty, 84. See TTO/. 

an award does not usually require, 264. See Documents. 

Attorney : 

action 07i hill of 265 

plaintiff most usually prove, what, id, 

retainer, how proved, id. 

must be under seal in action against a corporation, 265, 740 
unle&s corporation have special powersof contracting w ithout a seal, 265 
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Attobnet— ( con/tiiMcrf. ) 

lei^ee or mortgftgor not nsually directly liable to attonie}*, 2^6 
liability of husband for costs of preparing marriage settlement, id, 
provisions of 6 & 7 Viet. c. 73, id, 

bill of costs must be sent one month before action brought, id. 
effect of special agreement between attorney and client for costa, 2G7 
bill cannot be recovered on an account stated without proof of delivery 
thereof, id, 

delivery of bill, how and to whom, 268 

bill must not only be delivered but left with defendant, id. 

at office of public company, sufficient, id, 
to one of two joint contractors sufficient, id. 
to one of several provisional committee men not siifficlent, id. 
to defendant’s attorney good, when, id. 
wlicre attorney retained jointly by several, id. 
delivery of the bill how proved, id. 

by indorsement of a clerk since dead, id. 

putting letter into a letter-lfbx evidence of sending bill, when, id. 
delivery of the bill at what time, id. 

one calendar month before commencement of action, 269 
month, how reckoned, id, 
proof and form of bill, id. 

may l>c proved by copy, without notice to produce, id. 
not necessary for plaintiff in first instance to prove contents of, id. 
no .sx>ecial form for making out, id. 
must contain the name of the cause, id, 
and must show the party charged, id. 
mistake in date of items does not vitiate, id. 
mistake in name of jjarties t«) a cause, effect of, id. 
if court not named in, 269-70 
dtfcnce to^ 270 

2 j«»n-(lelivery of bill, only available under special plea, id. 
disputed charges, taxation of, id. 

effect of delivery of a former bill, id. 
master's allocatur not conclusive evidence, when, id. 
plaintiff is primd facie entitled to what, 271 
negligence or misconduct of plaintiff, id. 

no defence unless defendant have thereby lost all benefit, id. 
such failure of consideration is evidence under general issue, id. 
wliat amounts to such failure of consideration, id. 
attorney may discontinue conduct of suit on giving reasonable 
notice, 272 

want of certificate, admission, &c., id. 

defendant may have to prove, certificate, admission, A:c., id. 
law list, how far evidence that attorney duly certificated, id. 
agency business, 273 

cretlit universally given to attorney and not to client, id, 
if attorney intends not to l)e {personally responsible, id. 
v^tatute of Limitations, effect of, on bill, id. 

contract to conduct a suit is entire, 273, 396 
begins to run when, 273 
action against, for negligence, id. 
what amounts to actionable negligence, id. 

error of judgment on {Kiint of law not sufficient, id. 

there must lie gross ignorance, id, 
attorney bound to have a fair amount of skill, &c., id. 
omission to bring a writ to the officer, id. 
misstatement of legal effect of deeds, id. 

general rule as to what amounts to actionable negligence in an 
attorney, 274 
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Attobnet — ( continued . ) 

if attorney compromise action against direction of client, 274 
defence to, id. 

effect of plea of non assunipnt^ id. 
damages, 275 

action maintainable though nominal, only, id. 

Statute of Limitations, when it begins to run, id. 
being, how x*roved, 509 
proof of delivery of bill of costs by, 14 
proof of servico of Vnll of, by. indorsement of service, 47 
slander of, may amount to an admission of his character as, 60. See 
A dmission. 
admission by, 67. 
privileges of, judicially noticed, 75 

lien of, in New South Wales, not judicially noticed, id. See Judicial 
Notice. 

communications made to, when privile^jed, 107. See Witness. 
if employed by holder of bill to ascertain residence of prior indorser, 
has usual time to give notice of dishonour, 194 
statutory provisions concerning, action by, 266 

money exacted by, by illegally detaining deeds, may be recovered 
back, 348 

where Statute of Limitations bars an action against, for negligence, 395, 
See ZimitaiionSy Statute of. 
bill of, how affected by Statute of Limitations, 396 
cannot sue for costs while suit proceeding, id. 
payment to, while suit subsisting is good, 408 
but not to his clerk, id. 
or to his agent, id. 

bill of, may be set off, though never delivered, 41 6 
tender of debt to, on the record is sufficient, 421 

employment of, by defendant, evidence of defendant's being the prose- 
cutor, 528 

liable for an arrest made under irregular ptbeess, 547 
may justify arrest under, until it is sot aside, id. 
liability of, who places writ of execution in bands of officer, 550 
client how far liable for acts of, 564 
liability of, on execution of a void warrant, id, 
or on seisure of goods of a wrong party, id. 

Los a lien for general balance, 603 

debt upon bill of, not signed and delivered, sufficient in bankruptcy, 0S6 
notice of prior act of banla uptcy to, sufficient, 726 
corporation bonnd by acts of their, 740. See Compant/, 
written order of, justifies release of debtor, 814. See Sheriff, 

Attorney, PovrBit of : 

vendor may refuse conveyance executed by, 158 
to appoint a proxy, how 'stamped, 1 46 
Atiohnkt, Letter of : 

how stamped, 141, See Stamps. 

Attornment : 

instrument operating as, needs no stamp, 126 
of tenant to a stranger, a disclaimer of lessor, 635 
of tenant to a receiver, effect of, 678 
^Luction • 

sales by, are within 17th sect, of Statute of Frauds, 158, 234, 293 
employment by vendor of more than one })erson to bid at, 157, 384 
employment of single puffer at sale without reserve,*’ 157 
avoid it, id. 

knockiDg down to owner, on sale “without reserve,” id. 
bidding at, may be retracted before hammer falls, 283 
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property in goods passes on sale by, 583 

sale by public, not a sale in market overt, 587. See Contract of Sale, 
Auctioneer : 

receipt of deposit by, insufficient under 4th sect, of Statute of Frauds, 151 

ageut for vendor and vendee, when, 153 

action against, by vendee to recover deposit, 150 

where action brought against, as stakeholder to recover deposit, no notice 
necesRivry, 161 

in liis own name may sue buyer for goods sold and delivered, 305 

if sale nugatory through gross negligence of, can recover nothing, 331 

is agent for both parties, 203, 339 

deposit may be recovered from, personally, 339 

autliorised to receive deposit, 400 

but nut purchase-money, id, 

ill i^ossessioii for purpose of selling fixtures, cannot maintain trespass, for 
the fixtures, 553 

entering for purpose of selling fixtures cannot maintain trespass, 557 
Authokity : 

how given to an agent under the 17th scot, of Statute of Frauds, 203 
misrepresentation of, 506 

liability of magistrates on acting beyond their, 518 
given by law, if a man abuse, trespasser ab initio, 564, 576 
revocation of, by death, 788 
Avkragb : 

meaning of ** free from average,” 237* See Insurance, 

Avowry : 

fur distress after end of lease, 676 
on goods fraudulently removed, id, 
fur rent, evidence on, id, 

for damage feasant, evidence on, 681. See Replevin. 

Award : 

actions on, 263 
])1aintifr must prove what, tdL 
if submission by judge's order, how i>roved, id, 
if by deed or agreement, id. 
if time for making the award enlarged, id. 

])laintiff need not prove that defendant had notice of award, 264 
if, directs payment to an arbitrator for use of the plaintiff, id, 
within what time a valid appointment of an umpire may be mode, id. 
if award made by an umfiire, id, 
attestation usually unnecessary to, id, 

may be proved like any other deed or writing, id. See Documents, 
defence to actions on, id. 

plea of no award, effect of, id, 

plea by way of accord and satisfaction, 265 

corruption or misconduct of arbitrator, id, 

plea that decision has proceeded on a mistake, id, 

if no award of costs, id, 

of Inclosure Gommissionet^ proved by certified cojiies, 60 
confirmed by Tithe Commissioners, proved by certified copies, id, 
one person taking up and paying whole expense of, cannot recover from 
other party, 335 

not admissible as evidence under accounts stated, when, 358 

limitation of actions on, 395 

property in goods does not pass by, 588 


B. 

Bad Hdsbavdbt* See WaeUf had husbandry, dc. 
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Bail : 

are liable for, what, 445 

action for holding a person to, 532« See Malldons Arrest. 
may recover expenses incurred in taking principal, 
affidavit to hold to, proved by copy, 533 

liability of officer detaining a person under process after tender of, 549 
Bail Bond : 

action on, 444 

declaration by assignee of, should state, what, id. 

effect of plea of non est faetuTn^ 445 

on traverse of assignment plaintiff must show, what, id, 

. plea of performance, how ijroved, id. 

Bailee : 

may maintain trover, 588 

right of property may be tried by an action against, 596 
may set up the^tts tertii^ when, 601 
Bailiff : 

admission by, 65 

what amounts to an arrest by, 533 

fact of distress may be proved by, 537 

liability of lessor whose, wrongfully distrains fixtures, 553 

distraining, authorised to receive rent, 683 

distraining evidence of authority of, 681 

.subsequent recognition sufficient, id. 

may be appointed by a corporation without deed, id, 

of local courts, actions against, 773 

entit1e<l to notice of action, &c., id, 

liability of sheriff for acts of his, 797 et seq, 

spccml, what is, 798 

admissions of, when evidence against sheriff, 800. See Sheriff. 

Bailor : 

may bring tres|>ass against vendee vrherc bailee has sold the goods, when, 
553 

may maintain trover for epuversion of his goods, 582 
Baek: 

closing, liow far an act of bankruptcy, 696. See Act of Bankruptcy. 
notice to chief office of, notice to branches, 72(5 
payment of money deposited by several in, to one is not good, 409 
Bank and Ditch : 

presumption as to ownership of, 561 
Bank Books : 

examined copies evidence of entries in, 72 
Bank op Bnoland : 

tender of notes of, is sufficient, 422 
Bankers ; 

returns made by, of the members of their firms proved by certified copy, 69 

drafts and orders on, how stamped, 1 29 

receipts for money in hands, exempt from stamp, 147 

bill payable at, at what time to be presented, 189 

if holder places bill in hands of, the latter have usual time to give notice of 
dishonour, 194 
liability on cheques, 217 
if, give a receipt for worthless notes, 337 
money left wdtb, is money lent, id. 

paying cheque which has been fraudulently altered to a larger sum, effect 
of, 344 

paying cheque without having assets cannot recover from payee, 345 
paying money on a forged instrument may sometimes recover it back, 
343 

Statute of LimitaUons runs from time money deposited with, 396 
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presumption in account withf when no special application of payment 
made, 410 

have a Uen for general balance,. 602 
is judicially noticed, 75, 603 

how far closing bank is an act of bankruptcy, 697. See Act of 
Bankruptcy. 

Banking Gompant. See Company. 

liability of member of, in bankruptcy for debt of, 636. See Assigned of 
Bankrupts. 

Bank Notes ; 

money paid for forged, may be recovered back, 343 
action for money had and received will not lie for, against hnder of, 338. 
unless they have been cashed, id. 

if received in money, value of, may be recovered in action for money had 
and received, id. 

tender of, requiring change is not sufficient, 421 
tender of, of Bank of England, is sufficient, 422 
of country, may sometimes be sufficient, id. 
trover lies for, 588 
Bankrupt : 

under old Acts, continued liable for rent, 166 
aecus under later Acts, 166 
may now deliver up Ins lease, when, 430, 431 
if acceptor of bill become, presentment must bo proved, ISO 
if drawer of bill l>ccome, notice of dishonour not dispensed with, 193 
wbat contracts of, are illegal under Bankruptcy Act, 1S61, 383 
admission of debt by, on balance-sheet, will not avoid Statute of Limita- 
tions, 400. See AchnowlcdgmeiU. 

assignees of, master cannot sue for seduction of bankrupt's servant, 540 
may have trover against his assignees without proving a demand or 
refusal, 592 

assignees of, cannot recover in trover goods given by a frandulent pre- 
ference without proving a demand and refusal, 596 
when i>etitioning creditor assignee of another, 686 

when admission of, evidence of petitioning creditor’s debt, 687. See Ad» 
mwsiom. 

who may become, ns traders, 688 

declarations of, how far admissible to prove trading, id. 
rights of action of, vest in assignees, 710 
transactions of, after act of bankruptcy, when protected, 723 
actions against assignees of, 728 
evidence on plea of bankruptcy of plaintiff, 729 
must be specially pleaded, id. 

as to what rights of action pass to the assignees, 710-11 
only debts in which bankrupt is beneficially interested, 723 
evidence on plea of bankruptcy of defendant, 729 
effect of order of discharge, id. 

I>roof of order, 705 

what debts and demands proveable, 729 
effect of order of discharge on partner of bankrupt, id. 
contract after bankruptcy, 730 

or in fraud of the bankruptcy, id. 
plea of composition deed, id. 

24 k 25 Viet. c. 134, ss. 192— -200, 730-2 
form of deed in sched. D, 732 
effect of non-registration, id. 

cannot be given in evidence unless registered, 733 
registration, when good, id. 

Court of Bankruptcy may enlarge time for, id. 
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Bahkbupt — (con«intted. ) 
effect of registration, 733 

no eyidence that conditions of 192nd sect, complied with, id. 
and is of no Taxless deed is yalid, %d. 
assenting creditors, how ascertained and counted,' id. 

secured and unsecured creditors and their debts to be counted — 8td 
quvere^ id. 

yalidity of composition deeds, id. 

* trustee is not necessary, 734 
nor a schedule of creditors, id. 
nor a cessio h<yiiorum^ id. 
must be for benefit of all creditors, id. 

clause that trustee might pay creditors under £10 in full, bad, 
735 

that debt should be yerified as trustee should think fit, id. 
decided cases, 733, 738 

deed of composition under 192nd sect., how available, 788 
if it contain a release it may bo pleaded in bar, id. 
covenant not to sue for a limited time, id. 
if deed contain no release it cannot bo pleaded in bar, id. 
nor can deed under sect. 200, id. 

execution issued l»y non-assenting creditor after notice of valid deed 
set aside, id. 

debtor arrested on a ca. sa. discharged on registration of a valid 
deed, 739. 

Court of Bankruptcy has jurisdiction to discharge debtor, id. 
right of trustees under deed of assignment, 739 

deed may bo valid, although requisite majority of creditoi-s have not 
assented, id. 

may be liable for calls on shares made after bankruptcy, 752 
entry of a certain sum in examination of, evidence of account stated, 355 
See Assiffnees of Bankrupt ; Adjudication of Bankruptcy; Act of 
Bankruptcy^ <kc. 

Bankrupt Acts, 084 et seq. 

Bankruptcy : 

proof of act of, 49 

act of, may bo shown by an unstamped agreement, 118 
of a master does not dissolve hiring of a servant, 2S0 
agreements affecting proceedings in, are void, 3S9 
effect of, on leaseholds of bankrupt, 430, 431 
ejectment by assignees in, 662. See Ejectment. 
of companies, 090 

what constitutes an act of, 090 ct scq. See Act of Bankruptcy. 
proceedings in, how proved, 69, 705 

in English colonies proved by copy, 100 
protection against acts of, 723 
notice of prior act of, 725, 720 
evidence on plea of, of plaintiff, 729 
of defendant, id. 

assignment of lease under commission of, not a breach of condition not to 
assign, 433 

secus where whole of debtor’s property assigned under Bankruptcy Act, 
1861, id. 

officers in, actions i^nst, 773 

entitled to notice of action, &c., id. 

See Aadgneee of Bankrupt. 

Banns ; 

when first necessary to validity of marriage, 645 
rules as to publication of, 646 
if published in wrong names, marriage void, 
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Baptism : 

register of, of what &cts evidence, 91 
Bakqain : ^ 

meaning of word in 17th^ct. of Statute of Frauds 290 
vendee of realty, not usually entitled to compensation for loss of^ 160 
Baroaineb : 

cannot maintain trespass before entry, 559 
Bargain and Sale ; 

proof of enrolment of, 50 
Bargeman : 

is a common earner, 360 
Barratry ; 

proof of loss of ship by, 231 
what it is, id. 

See hisurance, maynjie. 

Barrister : 

cannot sue for his fees, 328 

revising, decisions of Court of Common Pleas on appeals from, proved by 
certified copy, 69 
Barter : 

contract of, must be declared upon as such, 305 
Bastard : 

person not compelled to confess himself father of, 104 
sum paid by father of, to parish, may be recovered if child die, 342 
children born after a divorce in mensd^ &c., presumed to be, 652 
Battery : 

action for, 541 
what amounts to, 542 
See Assault, 

Beginning to keep House : 

meaning of, in baiikrujjtcy, 696. See Act of J3anh*uptC2/, 

Benefice : 

profits of, do not vest in assignees in bankruptcy, 725. See Assignees of 
Bankrupts. 

Beneficial Occupation : 

no, defence to action for use and occupation, 170 
Beyond Seas : 

meaning of, CCS 
Bidding : 

at an auction may be retracted before hammer falls, 283. See Auction, 
Bigamy : 

advertisement insinuating, when justifiable, 522. Sec Defamation* 

Bill ; 

attorney’s, action on, 265 

debt upon, not signed, suficient to Support petition in bankruptcy, 686. 
See Assignees of Bankrupts ; Attorney* 
throwing out by grand jury, whether evidence of want of probable cause, 
629 

Bill of Exchange : 

presumption of date of signature of, 82 
of date of acceptance, 392 
of payment of, from x>o8session of, 35 
presumed to founded on good consideration, 32 
entry of dishonour in regular course, 47 

on wrong stamp, given for goods sold, in action for price, notioe of dis- 
honour need not be proved, 118 
unstamped, not admissible in evidence, when, 119 
time of stamping, 122 

notes, &c., payment by, equivalent to payment in money as respects stamp 
duties, 146 
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Bill of Exohakob— 
how stamped, 130 
inland bills, ^ 
foreign bills, W 2 
stamp on re-js^uecl bill, 133 

alteration of, requires new stamp, when, id. See Scamps, 
form of, 173 

•most not be for loss than 20s., id,y 214 
production of, generally necessary in action on, id, 
if lost or destroyed, may be proved by copy, id, 
effect of loss of bill under provisions of 0. L. P. Act, 18o4, id, 
loss of negotiable bill fatal at common law, id, 
secus if bill not negotiable, id, 
if bill has been altered, 174 
variance in names, effect of, id, 

effect of words ‘‘now overdue,” in declaration on a bill, id, 
variance in the i)lace of payment, id. 

if bill drawn payable at a particular place, id, 
if note contains promiHo to pay at a particular place, id. 
variance in consideration, 175 

“ value received,’* moaning of the words, id, 
ambiguous instruments, id. 

without drawer’s signature l>ill of no force tliougli accei>ted, id, 
acceptance by person not nuthoris^d by drawee, l/d 
by one of several partners, id, 
where bill tlirected to no one, id. 
payee against accepCbr^ id. 
drawing accrctlited by acceptance, id, 

hantlwriting of drawer is thereby admitted, id, 
and drawer's ability, id, 

though drawer bo an infant, 177 
or married woman, id. 

or a coiqioration without power to draw bills, id, 
acceptiiuce must bo in writing, gf. 

may be absolute or conditional, id. 
acceptance may bo general or special, id, 

presentment of bill wlieii necessary as against acceptor, id, 
as against drawer or indorser, id, 
bill may now be accepted in three w'ays, 178 
acceptance how proved, id, 

* acceptance by partners, id, 

if one of several partners accepts in his own name, id, 

or in a name dideriug from the real name of the firm, 179 
as to implied power of ouq^ partner to bind others, 180 
acceptance by agent, id, 

agent personally liable if be accept, indorse, or draw in his own 
name, id, 

unless agency appear on fneo of bill, id, 
his authority and handwriting must be proved, id, 
per procuration, id, 

by a wife of a bill drawn on her husband, 181 
proof of acceptance by admission, id, 
proof of identity of acceptor, id, 
how far necessary, id, 
acoeptanco before drawing, effect of, 182 

acceptance may be cancelled by drawer before he has parted with id, 
presentment for payment, id, 
when necessary, id. 
evidence under common counts, id, 
indorsee against acceptor, id. 
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Bi L OF Exchakoe — (co7iti7nicd.) 
indorsement, how proved, 182 

delivery need not be personal, td, 

not admitted by acdptance though made befi|||p acceptance, 183 
when bill drawn in name of fictitious person md aocepted, id, 
indorsement by agent, t//. 

authority to draw does not impart authority to indorse, 184 
by wife carrying on huslmnd’s busineas, id, 
may be exercised by clerk of agent, when, I’rf, 
all to whose order bill is payable must indorse unless partners, id, 
identity of indorser must be proved, 185 
date of indorsement, must be proved if material, id, 
bill presumed to bo issued when dated, id, 
proof of mesne indorsements, id, 

all indorsements roust if traversed be proved, id, 
only necessary to prove first indorsement, when, id, 
indorsements may be struck out after bill read in evidence, id, 
title of the plaintiff as indorser, id, 
w'hen bill indorsed in blank, ISfi 
where specially indorsed to a firm, id, 
evidence under money counts, id, 

privity necessary in action for money had and received, 1ST 
drawer against acceptor^ id, 

drawer must prove, what^ id, 
payee or wdorsee ofjahxst drawer^ id, 
plaintiff must prove, what, id, 
indorsement of bill not negotiable, effect of, id, 
if drawer leave name of payee in blank, 18S 
proof of the drawing, id, 

if drawn in name of a partnership, partnership must be proved, id, 
presentment to drawee for acceptance, id 
when necessary, id, 

if i>re8enteil and ncceptaiico refused, id, 
if due notice of refusal not given, id, 
if bill jiayable at, or after sight, id, 
presentment for payment, 189 
w'heu to be made, id, 

if bill falls due on Sunday, Christmas-day, &c., id. 
month in a bill means calendar montb, id, 
liow time of currency of bills calculate<l, id, 
must be proved, though acceptor insolvent, id, 
at a banker’s, at what time to be made, id, 
at a private residence, at what time to be made, id, 
not necessary to cliarge acceptor, when, 190 
necessary to charge drawer, id, 
presentiuout, proof of, id, 

presentment exercised or dispensed with, wJien, id, 

“duly present^ ” means according to the custom of merchants, id, 
notice of dishonour, what sufficient, 191 
no prescribed form, id, 
but notice must state, what, id, 
written notice not necessary, 192 
by whom notice should be giveft, ul, 
by any person liable on bil^ id, 
by boldePs attorney, sufficient, id, 
to whom notice should given, id, 

to all whom bolder wishes to sue, id, 
bankruptcy of drawer does not disx>cnse with, 193 
where drawers are partners, notice to one is notice to all, id, 
as to notice to a member of a public company, id. 
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Bill of Exohanoe— 

time witlim which notice must be given, 193 
general rule as to, id, 
if parties re^e in same town, 194 
if notice received on a dies non^ id. 

if bill payable on day before Good-Friday or other fast>day or 
holiday, id, * 

Jew not bound to forward notice on day of a great Jewish festival, id. 
If holder have placed bill in hands of banker, id, 
or employ an attorney to discover residence of a prior indorser, id, 
notice may be given on day bill becomes due, id. 
where lac/iea once incurred, drawer or indorser discharged, id, 
if notice of dishonour arrive late through misdirection, id, 
proof of notice of admission, id, 
as by a promise to pay, id, 

repeated calls at drawer’s house may excuse notice, 195 
proof of delivery of notice, id, 

sufHcient to show sending by post without proving receipt, id, 
where, must be given on a certain day, id, 
contents of notice, how proved, 190 
protest, id, 

in case of an inland bill, unnecessary, id, 

W'aiver, or dispensation of notice, 197 

circumstances relied on to prove, must be stated in declaration, uL 
etfect of promise to pay a dishonoured bill, 198 
notice of dishonour excused — no effects, id. 

this excuso must be alleged in declaration, id. 
notice of dishonour dispensed with by ignorance of drawer’s residence, 199 
question for the jury whether holder used due diligence, id, 
indorsee may recover on, account stated, when, id, 
indorsee against indorser^ 200 

indorsee must prove what, id, 

every indorser is in nature of new drawer, id, 

us against indorser not necessary to prove signature of drawer or 
prior indorser, id. 

no evidence of demand on drawer or i)rior indorsers necessary, id, 
if drawer never had any effects in hands of drawee, 201 
proof of notice of dishonour may bo dispensed with, id, 
evidence under money counts, id, 
damages recovered in, general rule, id, 
what charges may be recovered, id, 
defence genei-uUg^ 202 

pleaa of non aasumimt and nnnqiiam indebitatus inadmissible, 202, 
822 

insufficiency or want of stamp, id, 

may be taken advantage of under traverse of drawing or ac- 
ceptance, id, 

alteration of bill, effect of, id, • 

an altered note may be used as evidence of an account stated, 203 
fraud, id, 

musi be specially pleaded, id, 

forgery, is evidence under a traverse of the making, &c., 204 
imperfect cancellation no defence against bond fide holder, i 
want of consideration — onus profmndi^ id, 
bill or note imports consideration, id, 
if plea allege want of consideration and fraud, id, 
failure or want of consideration, 206 
bond fide holder not affect^ by, id, 
what is a good consideration for a bill, 207 
illegality of consideration, honafides of bolder, id. 
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Bill of Exchanoe — {cmtinued,) 

objection confitied to those parties to the ille^lity, 20S 
question for the j ury if holder took the bill in good faith, id. 
gross negligence may be evidence of id, 

bill given for money los#by gaming, &c., foraaerly voidj id, 
but now only considered as given for an illegal cousideratiou, id, 
security given for a wager, 209 
agreement at variance with bill, id, 
payment, id, 

must be specially pleaded, id, 
what amounts to, id, 

satisfaction to one of several partners is satisfaction to all, id, 
judgment and execution without satisfaction against subsequent 
party to bill no discharge of prior party, id, 
by drawer no answer in general to action against acceptor, 210 
retiring a bill by acceptor equivalent to, 211 
voluntary discharge and waiver, id. 
must usually be under seal, id. 

but it may be discharged otherwise by the law merchant, id. 
giving time, effect of, 212 

must be specially pleaded, id. 

taking a cofjnovit from an acceptor after action brought, effect 
of, id. 

no difference between an accommodation acceptor and ono for 
value, id, 
other defences, id, 
equitable defences, id, 

effect of contract to take, instead of money, 321 

indorser sued by holder and paying part, may recover from acceptor, 
335 

person paying, for honour, may sue for money paid, id, 
accouimo<lation accei)tor defending action on request of drawer, may recover 
for money paid, id. 

holder of, cannot sue accejjtor’s banker for money had and received, 339 
money paid for a worthless, may sometimes be recovered, 341 
money paid for a forged, may be recovered back, when, 343 
part of consideration for, being for spirituous liquors, wholly void, when, 
388 

infant not liable on, 390 

drawer of, how far liable for interest on dishonour, 353 
on acceptance being refused Statute of Limitations begins to run, 395 
promise to pay, barred by Statute of Limitations, “ when able,’* id. 
part payment by, may be sufficient to tako a debt out of Statute of 
Limitations, 399 

acknowledgment by an acceptor, what sufficient to avoid Statute of Limi- 
tations, 401 

if sent by post to creditor by his direction and lost, 409 
given, prlttid facie evidence of payment, 412 
received by a creditor and afterwards lost, id, 
effect of payment by, id. See Payment. 
misappropriation of proceeds of, not a conversion of, 593 
in trover for, given to be discounted, defendant may show that he has 
discounted it, under what plea, 602 
how far debt in bankruptcy, 687 
effect of exchange of acceptances in bankruptcy, id. 
is within reputed ownership clause in bankruptcy, 713 
drawing and re-drawing, may be a trading, 689 

deposited with banker, is in his ‘‘order and disposition,” when, 721* See 
Aeeigneee of Bankrupts. 

accepted, &c., &c., in name of a joint stock company, 744 • 
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Bills of Exoranob — {ayniinued.) 

acceptancei drawing, &c., &c,, of, by companies under 7 & 8 Viet. c. 110, 
749 

Bill of Lading : 
stamp on, 134 

pledge of, does not require mortgage stamp, 142. See Stamps^ 
is proof of interest in goods, 221 • 

signature of deceased master to, evidence of interest in consignee, id, 
usual contents of, 246 

indorsement of, formerly passed no right of action to indorsee, id, 
provisions of 18 k 19 Viet. c. Ill, 246, 251 

receipt of and dealing with, may be an acceptance, &c., under 17th sect, of 
Statute of Frauds, 288 

property of goods passes by indorsement of, 308 
effect of signature of, by master, 252 
no estoppel against shipowner, 251 

bond fide transfer of, defeats right of stoppage in transitu^ 609 
aecus if merely for a pledge, 640 
but it must be for a valuable consideration, 609 
actual indorsement and delivery not necessary, CIO 
transfer of, takes goods out of reputed o\vncrsliii> clause, 717 
Bill op Salk : 

proof of registration of cojiy of, 51 
referring to an unstamped schedule, 149 

continuance in possession after execution of, a badge of fmud, 803 
17 & 18 Viet. c. 36, 804 
provisions of, id. 

must be filed like warrant of attorney, id. 
effect of non-registration, id, 

certihed copy of book of clerk of dockets proof of time of filing, id, 
what transactions excepted, u^. 

mortgage of freehold with trade fixtures need not be registered, 805 
where goods seized under a fi. fa, within twenty-one days from execu- 
tion, 

what affidavit must contain, id. 

provcnble by office copy, id. 
post-nuptial scttlcinent must be registered, id, 
registration only required of goods in possession of assignor, id. 
does not affect reputed ownership, 710 
Birth : 

date of, proved by entry in doctor’s books, 44 
how proved, 89 et icq.j 392 
by reputation, 96 

Births, Deaths, and Marriages : 
how proved, 89 
by official registers, id, 
by parochial registers, 90 

examined copies of transcripts from, how far evidence, id, 
register must come from proper custody, 91 
by other registers, id, 

of ceremonies performed in dissenting chapel, id, 
proof of a marriage in a French Catholic chapel, id, 
of what facts registers are evidence, id. 

how far evidence of collateral facta, id» 
how proved in British colonies usually, 92 
in India, 91 
at sea, 92 
abroad, id, 

in Chili, id, 

presumption and reputation concerning, id. 
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Births, Deaths, and Marriages — (c<mt%nued.) 

in questions of pedigree, 92, See Presumptions and Hearsay, 

Bishop : 

presentation of parson to, how proved, 663 
by a corporation, id. 

Blaok Aot : 

now repealed and re-enacted, 792. Sec Hundredors, 

Blindness : 

memorandum may be read to blind witness to refresh his memory, 111 
See Witness. 

Board op Health : 

orders, &c. , of, proved by certified copy, 69 
persons acting under general, actions against, 773 
entitled to notice of action, &c., 773 
Board and LonaiNo : 

of a prostitute cannot be recovered, when, 389 
Board of Trade : 

proceedings of, when i)rovcd by certified copy, 69 
report of inspectors appointed byf how proved, 741 
Boarding-house Keeper: 

not a common innkeeper, 378 
Boat : 

liability of owner of, for acta of crew, 461 
Bona Notabilia : 

questions respecting, no longer arire, 7S0 
Bond : 

how stamped, 135 

assignment of, how stamped, id. See S/af)tps. 

and securities, contract for sale of, not within 17th sect, of the Statute of 
Frauds, 284 

See Pail Bond ; Replevin Bond, 
actions on^ 440 

declaration must allege, what, id. 

allegation of breaches in, tinder 8 & 9 Will. 3. c. 11, id. 
not affected by C. L. P. Act, 1 852, id, 
suggestion of breaches on roll after judgment, id, 
evidence to support, id. 
damages, what recoverable in actions on, id. 
defence^ id. 

effect of 71071 eat factum, id. 

defendant may be sued by name in which he executed, 441 
or by his real name, id. 

executors may sue on bond delivered to a man's use, although he die 
before notice, id. 
alteration of, id. 

may be evidence under non est factum, id. 
if liability of parties varied by, must be specially pleaded, id.. 
effect of erasure, id, 
payment, id. 

before day fixed, evidence of, at the day, id. 

afUr the day not pleadable in bar before 4 & 5 Ann. c. 16, s. 12, id. 
sSku since that statute, id. 

tender without acceptance after tbc day, no bar, id. 

presumption of, id. 

plea of solvit ad diem, id. 

solvit post diem, 442 
into court, id. 

Statutes of Limitations, id. 

21 Jac. 1, c. 16, did not apply to specialties, id. 
provisions of 3 & 4 Will. 4, c. 42, id. 
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BoHp— -(c(>n<intt€(2. ) 

of 19 & 20 Viet. c. 97, a. 10, 442 

an acknowledgment by writing, payment, or by satisfaction in pmrt, 
must be specially pleaded, 44*«i 
wbat is a sufUcient acknowledgment, id. 
debt for arrears of an annuity barred after twenty years, id, 
plea of, to poat ohit bond, id, 

bond conditioned to replace stock not within 5th sect, of 3 & 4 
Will, 4, c. 42, 444 

where a suit abates by death of the defendant, id, 
fraud, id, 

what may be shown under plea of, id, 
payment of interest on, of testator not an admission of assets, 785. Sec 
Executora and Administrator a. 

creditor by, effect of a devise at common law as against, 791. See Heirs 
and Deviseea, 

BohS'SPavin : 

in a horse is an unsoundness, 260. See Horae^ 

Book : ♦ 

of a public nature, prove<l by copy, 72 
relating to ships, how far evidence, 51, 52 
prison books, 52 
land-tax books, 53 
companies’ books, 52 

printer of an immoral, cannot recover against publisher, 386 
university, evidence of degree having been conferred, 509 
of company which is being wound up, how far evidence, 744 
Book-debts : 

assignees in bankruptcy may sell, 727 
what are, id,. See Assignees of Bankrnpta, 

Bookseller : 

books deposited with, fur sale, not in his order and disposition, 721. See 
Assignees of Bankrupts, 

Borough English : 

custom of, judicially noticed, 75 
Bought and Sold Notes : 

effect of, as forming a contract, 294 
when parol evidence admissible to add to, 324 
B(n7N]>ARlKS : 

of manors ascertained by a jury under a commission, 43 
between parishes and manors may be proved by reputation, 40 
by declarations of interested parties, 43. See Hearsay/, 

Breach : 

of promise of marriage, 261. See Marriage^ d:c, 
of bond, allegation of, in declaration, 440 
suggestion or assignment of, of bonds, id. See Bonds, 
of contract to repair, 172 

action for, passes to assignees of bankrupt, 710. See Assignees of 
BanikrupU, 

of promise or contract, statute of limitations begins to run from, 895 
of covenant, re-entry for, 432 et seq,^ 639 

to insure, forfeiture caused by, relieved against, 642 
not to assign, &c., what amounts to, 432 
for good husl^dry, 433 
^ to insure, 434 

to repair, 435 
for title, 43S 
See Covenantm 
Brewer’s Drugs : 

price of, cannot be recovered, 387 
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Bbibsrt : 

at election proved by nnatamped docnment^ 113 
Brioks : 

price of, under statutable size, cannot be recovered, 887. See Jllega^ity^ 
Bbiok-clamp : 

may be a nuisance, 456 
Bbidge : 

county, may be proved by reputation, 41 
evidence of ownership of materials of, 561 
British Dominiobs : 

marriages abroad in, how proved, 649. See Births^ Dtaihe^ and 
Marriages, 

Broker : 

sale by, how usually made, 294 

employed to find a buyer is entitled to commission, when, 830 
cannot sue principal for money paid for stock bought on a time-bargain, 
unless responsible by usages of stock exchange, 883 
an unlicensed, cannot recover his commission, 886 
effect of, selling goods without disclosing the name of principal, 420 
fact of distress may be proved by, 637 
liability of lessor for acts of, 653 

selling gooils at too low a price, not guilty of a conversion, 603 

insurance, has a lien for general balance, 603 

pawnbroker is a, within Bankrupt Acts, 690 

and so is a shipbroker, id, 

doubtful if insurance-broker is, id. 

See Assignees of Bankrupts, 

Brother : 

possession of younger, formerly not adverse to elder, 670 
Brouohah's Act, 828 
Builder : 

what constitutes a, under Bankrupt Acts, 690 
Buildino ; 

liability of hundred for destruction of, 792 et scq. 

Building Act : 

14 Geo. 3, c. 78, did not authorise any obstruction of ancient ligbis, 48 
Building Act, London : 

within 5 A 6 Viet. c. 97, 567 
Building Societt: 

rules of, proved by certified copy, 70 
liability of member of, for work done in building, 327 
Burials : 

register of, proof by, 54 
Bushes ; 

property in, is in tenant, 562 
Buting and Selling : 

what acta of, prove a man a trader, 689, 690, See Assignees of Bank’- 
rupti, 

Btb-laws : 

of Royal College of Physicians, efifect of, 277 

C. 

Cab Driver : 

is not a common carrier, 360 

liability of, for conveyance of passenger’s luggage, 364. See Carrier, 

Gab Licence : 

proved by certified copy, 69 
Cabins : 

charterer of ship has no right to fill, 249. See Affreighiment, 
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Cables : 

as to injury to eubmarine, 467 
Calico Printers : 

lien of. is established, 602. See Oonva^sion of Goods, 

Calls : 

of a public company, proof of notice of, 48 

action for, under Companies Clauses Act, is founded on specialty, 394 
on shares, provisions of the Companies Act, 1862, respecting, 746 
if not made by x>roper quorum of subscribers, id, 
action for, under 7 & 8 Viet. c. 110, 748. 
who are shareholders liable to, under 8 Vict. c. 16, 761. 
action for, under 8 & 9 Vict. c. 16, 762. 
infant may be liable for, id, 
and bankrupt, id, 
proof of call, 763 
validity of, id, 
proof of notice of, id, 
defence to actions for, 754 

Cambridok : 

liability of Vice-Chancellor of, in action for false imprisonment, 649 
Canal : 

companies are common carriers, SCO 
statute regulating traffic on, 368 
See Railway and Canal Traffic Act, 

Cancellation : 

of acceptance of bill by drawer, 182 

of bill, iiufierfectly effected, no answer against holder, 204. See 

JiiUs of Exchan ye, 

revocation of wills by, 656. See Will, 

Captain : 

of a ship. See Master, 

proof of loss of ship by, 230. See Insurance^ Marine, 
well-founded fear of, may justify delay in sailing, 251. See Skip. 
Capture op Ship : 

books at Lloyd’s, bow far evidence of, 230 
foreign sentence of condemnation not evidence of, id, 
effect of recapture, id, 
what is a loss by, id. 

See Insurance^ Marine, 

Carelessness. See Negligence, 

Cargo : 

effect of stipulation to load a full, 249 

measure of damage for not loiuling, id, 

charterer cannot refuse to pay freight on abandoning, 260 

hypothecation or sale of part of, by master, 262 

what is sufficient delivery of, at port of destination, id, 

shipowner may land in default of owner, id, 

owner of ship pHmd facie owner of, 689 

liability of master and shipowner for wrongful sale of, by latter,* 597 
in trover for, improperly sold, wbat damages recoverable, 599. See 
Affreighiment, 

Caricature : 

what amounts to a publication of a libellous, 510. See Defamation, 
Carriage : • 

negligent driving of, 460. See Negligence, 

Carrier : 

actions against, 868 

are substantially ex contra^u^ id, 

if declaration against, for breach of duty, it is an action of tort as 
regards costs, 359 
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0 ARBI K R — {coniin ued, ) 

may be of goods or of persons, 359 
by land or by sea, id, 

passenger ships are regulated by statute, id. 

Land Carriers Act, 358, 365. See Land Carriers Act. 

Railways and Canal Traffic Act, 359, 368. See Railway and Canal Traffic 
Act. 

action for loss of or injury to goods, id. 

plaintiff's proofs, id. 
action for refusing to carry, id, 
plaintiff's proofs, ill. 
who are common carriers, id, 

owners of coaches, carts, and waggons, id. 
of vessels, id. 

lightermen and bargemen are, 360 

all ])crsons professing to carry goods between different places, id. 
railways are carriers of all things they profess to carry, id, 
persons carrying to a place without the realm may be, id, 
as to carriers of live stocky id. 
canal and navigation companies are, id. 
carter not j)rofessing to carry generally, is not, id, 
nor a w'harfinger merely as such, id. 
nor cab-driver or hackney coachman, id. 
liability of ordinary bailee less than that of, id. 
ferryman merely as such is not, id. 
common law liability and implied contract of a common carrier, id. 
bound to receive and carry all goods offered, id. 
bound to deliver in a reasonable time, id. 
and to carry by his professed route, id, 
if road obstructed by snow, id, 
he is an insurer, id, 

excei»t against the act of God, id. 
or of tho king’s enemies, id. 

seens if consignor fraudulently conceal value of goods, id. 
may limit his business to certain goods, 3G1 
evidence of the contract, 361 

what contract imfdied from delivery and acceptance of goods, id, 
if carrier exact exorbitant charge, id. 

but at common law carrier could make a special contract, id. 
when carrier delivers a ticket of terms on which he carries, id. 

such notice is not a “public notice,” &c., id, 
if customer decline terms, id. 
effect of general notice in offices of carriers, id, 
elfoct of knowledge of such notice by customer, id. 
provisions of Railway Clauses Consolulation Act^ 362 
cases decided thereon, id. 

special acts of railway companies generally authorise higher rate of 
carriage for small parcels, id. 

If railway contracts to forward goods beyond their own line, id* 
or passengers, 363 

if railway contract to carry passengers on line of another company, id. 
first company may limit their liability by a special contract, id. 

and such a contract may be reasonable, id. 
cases decided under such contMicts, id. 
railway is liable whether the transit be partly by sea, land, or coach. 
&c., 364 

if consignee refuse to pay for carriage, id. 
liability of, may be discharged by constructive delivery, though no 
goods remain on bis premises, id. 

. stamp on a carrier's receipt depends on amount payable for carriage, id. 
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cab-driver not a common carrier^ 364 

liability of, for carriage of luggage, id. 
who should be plaintiff 

usually person in whom property in goods has vested, 371 
seem if there be a special contract between consignor and carrier, %d» 
if consignment does not change property consignor should sue, 372 
as where sale invalid under Statute of Frauds, id. 
a special property is sufficient to support the action, id. 
thus a laundress may sue for loss of linen, id. 
or servant for loss of luggage though master paid carriage, id. 
proof of delivery to defendant, id. 

delivery to driver of stage-coach sufficient, id. 
delivery to some officer accredited for that purpose, sufficient, id. 
as to the mate of a ship, id. 
or to master, id. 

cases where delivery held sufficient, id. 
proof of non-dclivory by defendant, id. 
slight evidence sufficient, id. 

when carriers bound to deliver at house of consignee, id. 
duty or carrier as to delivery when goods conveyed by sea, 373 
general rule as to duty of carrier as to delivery, id. 
liability of carrier continues till delivery, id. 

declarations of coachman respecting loss of a parcel are evidence 
against proprietor, id. 

damages, what is the ordinary measure of, id. 
loss of profit when not recoverable, 374 

where plaintiff has made false declaration of value of a horsej id. 
what may be recovered by a passenger, id. 
defence, id. 

effect of plea of n<wi asmmpsit^ id. 
loss by xdaintiff’s own default, effect of, id. 
doubtful how far a defence, id. 
if plaintiff have disguised nature of goods, 375 
passenger can-iers, id. 

not on same footing as carriers of goods, id. 

not insurers of the person, id. 
liability as regards personal luggage of passengers, id. 

how long it continues, id. 
not liable for passengers' merchandize, 376 

if special contract made with holder of a cheap excursion ticket, id. 
cannot refuse passengers if they have accommodation, id. 
when passenger takes a ticket over several railways contract is with 
first only, 377 

may insure goods carried against fire, 244. See Insurance^ Fire. 
delivery of goods to, when equivalent to delivery to vendee, 307 
paying value of misdelivered goods may recover from person to whom they 
were so delivered, 836 

after delivery to, bailor may maintain trover for a conversion by a 
stranger, 582 

misdelivery of goods by, is a conversion, 692 
may set up right of real owner of goods against bailor, when, 596 
may sometimes be entitled to a general lien, 602 
right of lien of, does not affilct the right of stoppage in, transitu^ id. 
transitus may be determined although goods remain in possessiou of, 608 
Carter : 

not professing to carry generally is not a common carrier, 360. See Carrier. 
Case : 

when applicable to injury to personal property, 552 
See Negligence^ Way^ Comment dee. 
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Catholic : 

See Bonian CathoUc. 

Cattle : 

injury done to, by railway, liability for, 473 

driven along a highway and straying into adjoining field may be dis* 
trained, 681 

tb man is bound to keep his, from trespassing on land of another, 682 
agister of, may have trover for them, 688 
Cavsb ; 

reasonable and probable, what amounts to, 529. See Malicioua Prose* 
cution. 

Caveat Emptor : 

exceptions to maxim well-nigh eat up rule, 256 
Cepit ijr alio Loco : 

evidence on plea of, in replevin, 675. See Replevin. 

Oebtifioate : 

not usually evidence of facts certified, 53 
but is sometimes, 50 

of masters of foreign vessels, how far evidence, 51 
of shares in public companies, evidence of what, 52 
of registry under Merchant Shij)ping Act, 1854, id. 
notarial and consular, 53 

relating to railways, proved by certified copy, 70 
of registry of British, how provetl, 72 
of registry of vessels under Merchant Shipping Acts, id. 
by a referee needs no stamp, when, 129 

of surveyor may be a condition precedent to plain tiiTs right to sue, 326 
need not usually l>e in writing, 32? 
if withheld by fraud, id. 

effect of payment ou, while w'ork is going on, id. 
on a verdict for a patentee or his assigns, 503 

of Stamp Office or of registrar, evidence of party being an attorney, id, 
attorney must prove his, when suing for his fees, 272 

need not produce, in action for Hlx;l, when, 509. See Aiiomty. 
of summary conviction or dismissal by two justices, in action fur assault, 
548 

of character, liability of defendant for an injury done to, while in his 
custody, 553 

of railway stock not “ goods ” within Factors’ Act, 586 
of register, equivalent to pul dication of banns, when, 647 
for costs in replevin, 683 

in bankruptcy, bow proved, 705. See Assignees of Banlcrupis. 
showing appointment of officers of banking companies, how proved, 
756 

of incorporation of a sompany, evidence of what, 744 
of registration under 7 & 8 Viet. c. 110, how proved, 747 
of company under seal, specifying shares held by any mcmlicr, evidence of 
what, 745. See Company. • 

of registration of composition deed, justifies release of debtor, 814. Sec 
BanJernpi. 

of qualification of an apothecary, how proved, 829 
Certified Copy : 

when admissible as evidence, 69. See Documents. 

Oessio Bokokum ; « 

not necessary in deed under 192nd sect, of 24 & 25 Viet., o« 134 , 734, 
See Bankrupt. 

Cestui que Trust : 

effect of statement of, as against trustee, 62 
if, demise, may sue for rent, 162 

cannot usually sue trustee for money had and received, 840 
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Chakcel : 

right to the possession of, 558 
Ohakoert ; 

documents issuing from, proved by certified copy, C9. See Documents. 
seals of Court of, when judicially noticed, 73 

practice of Court of, whether judicially noticed, 74. See Judicial Notice, 
answer to bill in, may be suilicient acknowledgment under Statute of 
Limitations, 675 

effect on Prescription Act of consent contained in an answer in, 490 
CnAKOE : 

tender of a bank-note requiring, is not sufficient, 421 
CnAPKL : 

marriage in French Catholic, in London, how proved, 91 
in what, marriages may be celebrated, 6i5 et seq. See Birtlcs, Deaths, 
and M arriufjes, 

possession of, by incumbent sufficient in action of trespass, 656 
liability of hundred for destruction of, 792 et seq. See Uundredors. 

CllAJlACTEll : 

evidence respecting, 114 

discovery of bad, after promise, good defence to action for breach of 
promise of marriage, 2Q3 

representations respecting must be in writing, 504 
action for words spoken of plaintiff in a particular, f>08 
how far master privileged in giving, of servant, 520 

how far evidence of ]))aintifrs bad, admissible in action for defamation, 
516, 525. Sqq Defamation. 

evidence of plaintiffs bad, whether admissible in actions for malicious 
prosecution, 531. Seo MfiUcious P^'osecution, 
evidence of woman’s good, bow far admissible in action for seduction, 
541 

loose, of Avoman may bo sliown in reduction of damages in action for 
seduction, id. See Seduction. 

plaintiffs witnesses cannot be cross-examined as to, in action for assault, 
544^ 

** in action for false imprisonment plaintiffs witnesses cannot be cross- 
examined as to plaintiffs, 552 
ira|)oacluug, of witness, 834. See Witness. 

Charoks : 

disputed, of an attorney’s bill, 270. See Attorney. 

Charity Commissionkrs ; 

orders, &c., of, proved by certified copy, 70. See Documents. 

Cuautkii : 

oral evidence to explain ancient, 23 
contracts of corporation incor|>oratod by, liow- made, 741 
from Ciown may sometimes be presumed, 487- 
Cjiaktereu : 

actions against, by shipowner, 246 

cannot discharge himself from liability to pay freight by abandoning 
cargo, 250 

implied contracts on part of, id. See Affreightment. 

Charter-party : 

usually contains what, 245 

may or may not be under seal, id. 

by deed, if a parol agreement made afterwards, 246 

description of ship in, sometimes a condition precedent, 247 

statement of tonnage is not a condition precedent, ill. 

no general rule as to representations in, 248. See Affreightment. 

Chattel : 

warranty on sale of, 255. See Goods ; Warranty. 
if workman employed to make, with hirer's material, 329 
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CHiSTISKMKNT : 

evidence on plea of reasonable, 547 
Chemists : 

not affected by Medical Act^ 276. See Medical Man, 

Cheques : 

actions on, 216 

resemble bills and notes, id, 

X>ayable to order on demand if purporting to be indorsed by payee, 
217 

no restriction as to amount to which cheque may be drawn, id, 
payce^ hearer^ or indorsee against drawer^ id, 
plaintiff may have to prove, what, id, 

cheque payable to bearer on demand is void if post-dated, id, 
secus if payable to order, id, 
delay in presenting cheque for payment, effect of, id, 
what time holder has to present, id, 
if cheque indorsed holder must uso duo diligence to obtain pay- 
ment, id, 

efieot of taking cheque payable to order without indorsement, 218 
bankers’ liabilities on chequcH, id, 

customer entitled to damages if cbpque dishonoured without showing 
special damage, id, 

presumption of paiymcnt of, from possession of, 35 
crossed cheques, 218 

effect of crossing, id, 

duty of ci*editor to whom, is sent by debtor, 412 
tender of, may be sometimes sufhcient,022 

altered by holder to a larger sum, effect of payment of, by banker, 344 
banker paying, without having assets cannot recover from payee, 345 
: 

certificate copied from pxiblic register in, evidence, 92 
. Child : 

when incompetent witness, 100. See Witness, 
bastard, person not bound to confess bimself father of, 104 
advancement of money to, by parent presumed to be a gift, 336 
See Infant, 

OniNKSii : 

bow sworn, 96 

CiiiRoaKAPii : 

of a fine evidence of contents of, 69 
Christenings : 

registers of, proof by, 5 4 
Christian : 

ordinary form of swearing, 97 
Christian Name : 

if notice to quit be directed to a tenant by a wrong, 634 

CnRISTMAS-DAT : 

bill falling due on, when payable, 189. See Bills of Exchange. 

CnuBcii : 

liability of hundred for destruction of, 792. See JIundredors, 
right to possession of chancel, 558 
Churchwarden : 

taking distress for poor rates is within 24 Geo. 2, c. 44, s. 6^ 762 
City : 

county of, damage done by rioters in, 793 U seg. See Ilundredors, 

Civil Process : 

action for abuse of, 532. See Malicious A rrest. 

Clergyman : 

confession made to, not privileged, IOC 
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CLiRaYMAN— (cmiinued.) 

marriage must be by, who is a third party, cannot be bridegroom, 647 
of Church of England, marriage by, in private room in Ireland, 649 
ejectment by, 663. See Ejectment. 
trading of, will support a commission in bankruptcy, 690 
if, bankrupt, profits of benefice do not pass to assignees, 725. See 
Aeeigneee of Banh'upts, 

Clerk ; 

action by, for salary or wrongful dismissal, 278. See Wages*, 
of county court is merely a ministerial officer, 550 

personal liability of, on order to fit xip court, 327 
payment to, may be good, 408 

payment to an attorney’s, is not good, id. See Payment, 
tender made to, may be sufficient, 420 

demand of payment by, may or may not be good, 424, See Tender*, 
2 )rocecdfngs of courts proved by a paper certified by the clerk, 527. •Bee 
Documents, 

notice to attorney’s, not notice to execution creditor, 726, See Assignees 
of Bankrupts, 

Client ; 

how far liable for acts of attorney, 56 4. See Trespass; Negligence ; 
Master and Servant, * 

Close ; 

word, may include surface and subsoil, 558 
Club : 

members of, managed by a committee, how far liable for orders of 
committee, 308 

or for contract of secre®ry, id, 

CoAOii : 

liability for negligent driving of, 462 
for accidents to, id, 

when overloaded, id. 

See Negligence, 

Coachman : 

should Lave competent skill, &c., 463. Boo Negligence, 
declarations of, evidence against carrier, 373. See Carrier, 
COACII-OWNKUS : 

are common carriers, 359, See Carrier, 

Coals : 

in trover for, taken from a mine, what damages recoverable, 599 
Coal Mines ; 

rules of, proved by certified copy, 70 
Co-OONTRAOTOR : 

admissious by, 61, 63. Sec Admissions, 
non-joinder of, 378. See Abatement, 

where discharged by a release to other contnictor, 414. See Release. 
Co-befenbant : 

admission by one of several in action of tort, 62 
See Admissions, 

CoBioiL : 

effect of confirmation of a will by, 656. See Will. 

OO-BXBCUTOK : 

non-joinder of, matter for plea in abatement, 780. See AhaieToent. 
Coffee-house ; 

keeper of, not a common innkeeper, 378 
Cohabitation : 

presumption of marriage from, 33 , 92 . See Prsiwnptions, 

Cognovit : 

need not be stamped, 135 . See Stampis, 

when void in bankruptcy, 697 * See Act of Bankruptcy^ 
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College of Surgeons : 

eiridence that plaintiff practised as a member of, 509 
OoLLiERr : 

rules of, proved by certified copy, 70 
liability of owner of, to contiguous mine-owner, 470 
Collision : 

between trains of same company •primd fade evidence of negligence, 462 
of ships, injuries caused by, not loss by perils of the sea, 229. See 
Insurance^ Marine,, 

provisions of Merchant Seamen’s Acts, 1854 and 1862, regarding, 465 
cases decided concerning, of ships, 466. See Ne^igence, 

Collision Clause ; 

inserted in policies, what it is, 229 
Colony : 

judgments, &c., of, proved by certified copy, 70 
judicial proceedings in, how proved, 71 
proclamations, treaties, Ac., of, how i)roved, id.^ 829 
births, deaths, and marriages in, how proved, 91 
examination of witnesses in, 93 
where document requires stamp in llrkisli, 139 
proceedings in bankruptcy in, proved by copy, 706 

deliveiy by the governor of, of a libellous pamphlet to a law officer is a 
publication, 510. See Defamation, 
lien of attorney in, not judicially noticed. See Judicial Notice, 
Commencement : 

of action, writ is always the, 452 
of tenancy, how proved, 629-31 
Commission : 

examinations taken under, 92 
in India in criminal cases, id, 
in British colonies, 93 
cannot be used unless witness absent, id, 
course prescribed by rule or order must be strictly followed, 94 
presumed to be duly taken, id, 
order need not name commissioner, 95 
of witness about to leave country, id, 
oMMissiON OF Agent : 

bx'oker entitled to, when, 330 

question for jury whether, charged by surveyor or architect is reasonable, 
331 

CoMMiss^ OF Bankruptcy : 

sale m lease under, not a breach of covenant not to assign, 433 
proof of title of assignees under joint and separate, 709 
Commissioners : 

need not be named in an order for a commission, 95 
acting for public purposes, liability of for nuisances, 458. See Nuisance, 
ecclesiastical leases, Ac., deposited with, proved by certified copy, 69 
in lunacy, orders, &c. , of, proved by certified copy, id, 
charity, orders, Ac., of, proved by certified copy, 70 
navigation, personal liability of, on contracts, 327 
inclosure, powers of to set out ways, 493 
right of way gained by act of, 485 
of patents, seal of, judicially noticed, 499 
of stamps, newspax>erB must deliver declarations to, 510 
in bankruptcy, seal of, judicially noticed, and signature, 706 
metropolitan, of sewers, actions ^ainst^ 773 
entitled to notice of action, id, 
orders of, proved by copy, 70 
liability when acting bondfde^ 550 
have not sufficient possession to miuntain trespass^ 557 
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CoMMissroNERS — (continued. ) 

acting under Poor Law Acta^ actions against, 773 
entitled to notice of action, id. 

Commitment : 

for an unreasonable time, 549 

liability of judge of county court issuing warrant of commitment against 
person not within Jurisdictioni 549. See False ImjyriaonmenU 
warrant of, cannot be drawn up ex post facto^ 769 
Committee : 

provisional, secretary of projected company has no power to bind, 63 
of a club have no upwor to bind members thereof, 308 
power of a provisional, to bind members of an inchoate company, 314 
Common : 

action for disturbance of, 482 
proof of disturbance by the defendant, 484 
effect of plea of not guilty, id, 
action is maintainable against another common, id. 

although plaintiff guilty of a surcharge, id. 
in action against lord plajntiff must prove a surcharge, id, 
where third person licenaed by lord to put cattle on common, id. 
damages, id, 

in action against stranger smallest, suflicient, id. 

against another commoner for surcharging, peed not bo proved, id. 
defence, 485 


inclosure for twenty years, id. 
extinction of unity of possession, id. 

where statutable prohibition against making grant of common, id, 
declaration states right, how, 482 
l)roof of right of common, id. 

I>rovi8ions of 2 & 3 Will. 4, c. 71, id. 

may be by thirty or sixty years’ user, 483 

may be at common law or under statute, id. 

at common law, is by grant, custom, or prescription, id. 

custom or prescription generally proved by usage, id. 

appurtenant may bo by reputation, 40, 433 

for cattle levant and couchant on a cerhiin close, 483 

by user under statute, how made, id. 

need not bo proved to extent laid, id, 

but right proved must prove right alleged, id. 

variances amended at trial, 484 

liberty to hunt, hawk, &c., is within Prescription Act, id. 
and may bo exercised by servants, id, 41 

right of, how proved, 574-5 
by cause of vicinage, how proved, 574 
by reputation, 40 

evidence on plea of right of, in action of trespass, id. Sec Trespass, 
Common Carrier : 

action against, 358, See Carrier. 

Common' Counts ; 

evidence under, in ^tions on notes and bills, 182, 215-16 
Commoner : 

action by, for disturbance of common, 482 

entering to view and cutting down a tree a trespasser ah initio, 564. See 
Common, 

Commons, House of ; 

privileges of, judicially noticed, 73 

oi^nary course of proceedings in, id. 
journals of, how proved, 827 
Common Law Procedure Act, 1852 : 

does not affect 8 & 9 Will. 3, c. 11, s. 8, 440 
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Common Law Prooedurb Act, 1854 ; 

plea of set-oflf to be taken distributively, 415 
as to recovery of chattels in detinue, 618 
Communication : 

priveleged, what is, 518-24 

to legal adviser, priveleged, 106 

official, when privileged, 108. See Defamation* 

Company : 

meaning of term “ Public Company,’* 740 
nature of a ‘‘Cost Book Company,” id, 
actions by and against members of inchoate, id, ^ 
for goods, sold to incorporated, 306, 326 
by subscribers or allottees to recover dei)osit8, 341-2, 346 
against allottees of shares for deposits, 740 
against railway companies as caniers, id, 
corporations in general^ id, 

must sue and defend by attorney, id, 
who must be appointed by seal, id, 
bound by acts of their attorney although not appointed by seal, id, 
must sue and be sued in corporate name, id, 
contracts by corporations, id, 

may sometimes sue or be sued on a simple contract, id, 
must usually* be under their common seal, id, 
two exceptions to this rule, 741 
where contract has been execute, id, 
where company incorporated by charter y id, • 

cases decided on j/arol contracts with incorporated companies, id, ‘ 
w'here seal attached to instrument, regularity presumed, id, 
torts by corporations, /(/. 

liable in trover or trespass, 741-2 
for negligence, id, 

for keeping a misebievous animal, when, 742. See Ncf/figcncc, 
action lies against a railway, for sending a libel by telegraph, id, 
or against Electric Telegraph Company, id. See Defamation, 
liable for acts of servants iu scope of their authorit}", id. 
as to malicious prosecution, qacerCy id. See Malicious ProsccutiM, 
may ratify an assault so as to become liable for it, id, 
as to frauds by, 743 

companies registered under ^^The Companies Act^ 1862,” id. 

I>rovisions of “ Companies Act, 1862,” 743 
contrite, how made, id. 

limited company have “limited” as last words of its name, id. 

effect of accepting bills, &c., without such name, 74 4 
provisions as to accepting bills, &c., 743 
what certificates and documents are evidence, 744 
certificate of incorporation evidence of, what, id. 
minutes of proceedings at general meetings, id, 
report of inspectors appointed by Board of Tutde, id. 

Ix^ks, accounts, Ac., where company being wound up, id, 
register of shareholders, id. 

provisions of ss. 23-6, 744-5 
evidence of title to shares, 745 

no notice of any trust receivable by registrar, id. 
provisions as to articles of association, id, 

certificate under seal of company specifying shares hAd by members 
evidence of title, id, 

what requisite to render a party a shareholder, 745-6 
calls, id, 

power to make and enforce, Ac., depends on articles of atiocia* 
tion, 746 
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Company — {continued. ) 

provisions of ss. 14, 15, 16, 70, 746 

appointment of directors who have made calls cannot afterwards bo 
questioned, id. 

where calls not made by a proper quorum of subscribers, id, 
directors may refuse to register transfer for a member who is 
indebted to them, id, 
service of notices, 747 

upon company by leaving them at registered office, id. 
or sending them by post to registered office, id, • 
as to leaving notice at registered abode of shareholder, id. 
official litiuidators, powers of, id. 

companies registered under the Joint Stoch Companies Act^ 1844,” id, 

this act now rei^ealed, id. 

provisions of, rcsijecting registration, &c., id, 

actions for calls, 748 

that defendant a shareholder, how proved, id. 
effect of x>l6a of never indebted to, id. 
contracts, id, 

made during provisional registration, id. 
by promoters before provisional registration, id. 
general rule as to, id, 

bills and notes, how accepted and made, ^c., 749 
deeds bearing seal of compjwiy to be signed by two directors, id, 
no excess of authority by directors to be presumed, id. 
when party contracting with company affected by notice of contents 
of deed of settlement, 748 
admissions of joint stock companies, 63-4 
companies incorporated hg special acts within 8 cb 9 Viet^ c, 16, 749 
to what companies act applies, id, 

‘ ‘ moiitli ” means calendar month, 7 50 
“directors,” meaning of, id. 

Companies Clauses Act, 1863, id. 
uotice of action, id. 

somd companies entitled to, id. 

absence of, must be specially pleaded, id. 

meaning cf words ** any i)ersoD,” id. 

how served, 761 

left at principal office, id. 

sent by post, id. 

what is a principal office of company, id, 
shai'cholders liable to calls, id. 

powers of directors to make calls, id. 

what shareholders liable to pay calls, id, 

shareholders liable to calls until transfer registered, id. 

meaning of “ shareholder,” id. 

an infant may be liable to calls, 752 

infant may repudiate shares, id. 

liability of bankrupt to calls made after bankruptcy, id. 
actions for xalls— proof necessary on trial, id, 

8 & 9 Viet. 0 . 16, ss. 26, 27, provisions of, id. 
proof of being a shareholder, id, 
who are liable as, 751 

register of shareholders primd fade evidence, 752 
but may be rebutted, id. 
must be regular on fibce of ii, 753 
effect of irregularities, Ac., in, id. 
consisting of several volumes^ id. 
proof of the call, id. 

S Sc 9 Viet. c. 16, 8. 90, idm 
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CoMPANT — {continued,) 
validity of call, 753 

acts done by unqualified directors, id, 
call made at time resolution passed, id, 
resolution need not specify time and place of payment, uL 
nor person to whom payment is to bo made, id, 
call payable by instalments is valid, id, 
proof of notice of call, id, 

when general notice sufficient, 754 
notice sent by post in geneml sufficient, uf. 
in case of joint holders of shares, id, 
interest, when payable, id, 
defence to actions for calls, id, 
never indebted, id, 

infancy must be specially pleaded, id, 
when defendant may set up fraud of directors, 755 
forfeiture of shares no answer to action for calls in arrear before for- 
feiture, when, id, 
may be sometimes, id, 
effect of mere declaration of forfeiture, id, 
j roof of contracts, id, 

8^9 Viet. c. 1(5, ss. 97, 98, id, 

minutes of adjourned meeting admissible in evidence, id, 
contract with directoi*s may be presuinod, id, 
if contract made by a director with company, 756 
fraud of company no defence by a shareholder against creditor of 
company, id. 

.service of notices, id, 
liow made, id, 
form of, id, 

banking comiianies under 7 (leo. 4, c. 40, and companies suing and sued 
by public olHccrs, id, 

ability to sue by ollicer, how obtained, id, 
statutes respecting, 750-7 

companies formed under 7 Geo. 4, c. 40, are r/uani corporations, 75G 
notice to one sbarebolder not notice to company, 757 
must sue in name of public officer, id, ♦ 
creditors cannot sfic an individual member, id, 
even if no officer to sue, id, 
on what contracts public officer may sue, id, 
evidence clau-ses, 758 

7 Geo. 4, c. 40, ss. 4 8, id, 

certificate, how proved, id, 

companies established by letters ])atcnt under 7 Will. 4^ k 1 Viet, 
c. 73, id, 

^ provisions of act, 758-9 

Iverson dealing with, presumed to know deed of settlement, 32 
effect of admissions by members of, 63. See Admins iona, 
liability of members of inchoate, 313 
shareholders in unincorporated mining, are partners, ul. 

Companies Act, 1862 ; 

provisions of, 743, et se^/. 

Companies Clacse.s G^nsolidation Act : 
companies incorporated within, 749 
Sec Company, 

Comparison : 

of handwritings, bow far admissible as evidence, 88* See llandiGTiilng. 

Competency : 

of witness, 99 

of interested witnesses to a will, 84. See WiJll ; WUncse, 
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COMPOSITIOH : 

'where a satisfaction of bill, 210. See Bills of Exchange, 

Composition Derb : 
plea of, 730 
validity of, 733-8 
how available, 733 
registration of, 732 
See bankrupt. 

Compound Interest : 

not usually allowed, 354 
See Interest, 

Compromise : 

admissions made with a view to, 58. See Admissions, • 
l)Owers of attorney as to, in absence of directions, id. See A ttorney, 
against directions of client, 274 
of a suit may be a good accord and satisfaction, 381 
effect of interruption of enjoyment of an easement pending, 490 
Concealment : 

of a material fact in effecting a marine insurance, effect of, 239 
effect of, in a i>olicy of life assurance, 242. See Insurance, 
of material particulars, how far it affects contract of suretyship, 385 
fraudulent, of cause of action does not stop Statute of Limitations from 
running, 395 
Condemnation : 

foreign sentence of, not evidence of loss of ship, 230 
See Insurance* 

Conditions : 

in contracts of affreightment, 247 
what implied in a charterparty, id* 

descriptions in a charterparty sometimes construed as, id* See Affreight- 
ment* 

what is a reasonable, under Railway and Canal Traffic Act, 369-70 
must bo signed by party sending goods, 370. See Railway and Canal 
l^raffic A ct. 

wbat amounts to a forfeiture of, not to assign a lease, 432, See Covenant, 
right of re-entry on broach of, 637, et seg, 
effect of actual waiver 643 
forfeiture for breach of, how w^aived, 639 
See Ejectment, 

Conditions Precedent : 
performance of, 154 

if performance of, alleged, must be traversed, 155 

if performance of, stiited generally, condition must be stated in pica, 156 
in actions for work and materials, wbat are, 326 
Conditional Acenowlbdqment : 

of a debt, how it affects Statute of Limitations, 405. See Limitations^ 
Statute of. 

Conduct : 

w'hen admissions implied from, of party, 57, 708. See Admissions. 
Confession : 

to a Roman Catholic priest not privileged, 106 
nor to a clergyman, id. See Witness* 

Confidence : 

when witness privileged on ground of, id. See Witness, 
words spoken in, privileged, 519, See Defamation, 

Consent ; 

in writing will prevent operation of Prescription Act, 490 
if contained in an answer in chancery, id, 

permission of owner if goods in possession of bankrupt by the, 715. See 
Assi^ntts of Bankrupts, 
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COKSIDERATIOH I 

for written contracti parol evidence to aliow, 48 
variance in, in action on bills^ 175 
presumed in bills, 204 

want of, in action on bills, onus jirohandi, id. 

where plea alleges both fraud and want of, id. See BilU of Exchange. 
total failure of, defence in action by an attorney for costs, 271. See 
Attorney, • 

or by a medical man for fees, 277. See Medical Man, 
money paid on, which hius wholly failetl, may be recovered back, 340. See 
Money had and received, 

want of, on an assignment a badge of fraud, 805. See Sheriff. 

C'JONSIGNKE : 

usuaUy proper plaintiff to sue carrier for injury to goods, 371 
secus if there be a special contract between couHignor and carrier, id. 
duty of carrier to deliver goods to, 373. See Carrier. 
of goods may have trover before receipt of them, 588. See Conversion of 
Goods. 

CONSIONOR : 

proper plaintiff to sue carrier for injury to goods, when, 371 
may stop goods in transitu notwithstanding lien of Ciirrier, 602 
if, fraudulently conceal value of goods, 360 
See Carrier. 

Constable : 

statutes relating to constables, 7.59-61 

provisions of 21 Jac. 1, c. 12, s. 5, 759 

in actions against, venue is local, id. 

may jdead general issue by .statute, id. 

action must be commenced within 6 calendar months, id. 

provisions as to tender of amends, 76u 

20 days’ notice to be given, when, hi. 

action to be brought within three months, when, id. 

effect of not guilty by statute, 761 

cases w'ithiu the statutes relating to constables, 761 

pitrisli ollieers sued for goods sold aud delivered to the poor, id. 
notice of action, id, 

no general provision requiring, id. 
but many special statutes retiuiring it, 762 
actions against, 759 
demand of copy of warrant, 762 
24 Geo. 2, c. 44, s. 6, id. 

act only extends to actions of tort, id. 
what persons are within 24 Geo. 2, c. 44, s, 6, itl. 
overseers taking a distress for poor-rates, 762 
churchwardens, id. 

gaoler receiving prisoner nncler warrant of magistrate, id. 
sect, only applies where justice remains liable, id. 
officer apprehending wrong person not within sect., 763 
or where under warrant of distress officer enters, so as to be a tres- 
passer ab initio^ id. 

not necessary that warrant should be legal, id. 
sheriff issuing for an excessive levy, not within section, id. 
evidence of demand of warrant, id. 

demand proved by duplicate original, id. 
plaintiff need not prove demand, when, id. 

demand need not specify time within which it should be comidied 
with, id. 

if constable refuse to comply with demand, id. 
limitation of action, id. 

within 6 months after act committed, id. 
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CoRSTABLB — (con tinucd.) 

in action for false imprisonment 6 months, how reckoned, 7C1 
actions against special constables, UL 
eyidence of arrest, vL 

not confined to corporal seiznre, id. 
locking up in a room is an arrest, id. 
mere words cannot of themselves amount to, id. 
general rule as to what constitutes an arrest, id. 
no iinprisonment to prevent a person from walking in a p;irtieulav 
direoiion on a road, 705 

defence, id. * • 

fact of defendant’s being constable, &c., how proved, id, 

regularity of appointment presumed, id. See PresumpHon.-. 
constaidc ma}' arrest on suspicion of a felony, id. 
secus as to a misdemeanour, id. 
justified in handcuffing a prisoner, when, id. See 

Const RUOT ION : 

of contract for sale of goods, JlOO 

CONSTRUOTIVK OCCUPATION : 

when suificient in action to use and occupation, Sec Vse and Oa:v.- 

potion. 

Constructive Total Loss : 

w'hnt is, 238 

See Insurance, marine. 

Consul : 

certificate of, what it proves, 53. See Hearsay ; Documents. 

Contents : * 

of document, how far inquiry may be made respecting, ou cross- c:: ami in 
tion, 113. See Witness. 

of notice of dishonour of bill, bow proved, 19G. Sec Bids of Bxciia,ujc. 

Continual Claim : 

now abolished, 6G7. See Ejectment. 

Contract : 

what, are within 4th clause of 4tli sect, of Statute of Frands, loO 
must terms, 162 

iniisi be signed, 153, See Frauds, statute of. 
effect of entry and jiayrucnt of rent under, for a lease, 624 
right to light and air may be acquired by implied, 479. See Light anrl A t r. 
effect of banknqdcy on, 711 
made after bankruptcy, 730 

in fraud of the bankruptcy, id. 
sometimes piotected, 723 
what, are void under 13ankru])tcy Act, 1861, 388 
action for breach of, passes to assignees, 710 
assignees may adopt or refuse, 711. See Assignees of BanLrui t. 
of companies under Companies Act, 1862, 743 
under 7 and 8 Viet. c. 110, 748 
under 8 and 9 Viet, c, 16, 765 
by corporations, how made, 740, Sec Company. 

in suing on a specific, notice of action not generally necessaiy, 775. r^ee 
Officer. 

-^when executor may sue on, 'with himself, J 779. Sec Executors and 
Administrators, 

money paid on illegal, cannot usually be recovered, 350 

sometimes it may be, 350. See Money had and received. 
implied on part of a charterer or shipper of goods, 250 
of affreightment, 245. See Affreightment. 

although there 1^ a special, plaintiff may sometimes sue on money counts. 
325 

denial of, in action for sale of realty, 155 
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Contract — {cf/itiiuncd.) 

made in error may be avoided, 303 

made through tlio misrepresentation of vendor voi<lal)le, id. 
made by a public officer does not render him personally liable, r27. See 
I Tori* and Materiah. 

by unstamped leiise may preclude parol evidence of holding, 1C3 
to marry need not l>e in writing, 261 

if written, need not be stamped, id. 
evidence of, 'with a comiuoxi carrier, 361. See Carrier. 

See Afjrtement. 

CONTUACT OK SaLK^ 

action on sab* of real property, 150 

vendor ar/ainsf vendee^ id, 

proof of contract — Statute of Frauds, id. 

ctniiract must be in writing, id. 

not decided if contract by deed is within statute, id, 

what is “ an interest in or concerning land,” &c., id. 

fructns indvatrialcH arc not, id. See Frauds, SUdnte of. 
performance of conditions precedent, 154 

declaration against vendee for not completing is a special one, id. 
delivery of abstract, what is a sufficient, id., 15S 
if title of plaintiff denied, must be proved, id. 
where plaintiff sells a tease, id. 
vendor must show good title, at 'what time, id. 
averment of readiness to convey, how negatived, itL 
iadebitatus Qoxmt, 155 

cannot be sustained ui#ess conveyance ciunplete, id. 
when contract not in w'riiiiig, plaintiff may sometimes recover on 
account stated, id.. 
damages, id. 

accidental deterioration falls on vendee, id. 

and may perhaps be claimed as vendor’s damages, id. 
defence., id. 
denial of contract, id, 
frau<l — misdesci'iption, 1 50 
how pleaded, id. 

result of decisions on <iuostion3 of misdescription, id. 

freehold described as copyhold, 157 
where more than one employed by vendor tt^ bid, id. 
single puffer in sale without reserve,” id. 
denial of title, id. 

court of law will entertain equitable objections to a title, id. 
vendee entitled to “a clear title,” id. 
vendee of several lots at an auction, 158 

vendee may refuse conveyance executed under power of attorney, id. 
if vendor refuse or be unable to complete, 15S 
time, at law, is of the essence of the contract, id. 
implied contract for title iu lessor on sale of lease, id. 
seem on sale of agreement for a lease,. 151* 
where plaintiff seeks to recover his deposit, id. * 
if deposit paid to auctioneer, id. 
if original contract void, id. 
if no time appointed for completion, ICO 
generally vendee’s duty to tender conveyance, id. 
such tender dispensed with, 'when, id. 
damages, what may be recovered, id. 

deposit and interest, and expenses of investigating title, &c., id. 
but not exi)en8e8 inenrred before contract, id. 
nor ^penses of a survey, uL 
or of conveyance drawn l^forehand, id.^ 
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CoHTBAOT OF Sale — (continued) 

not extra costs of a suit for specific performance, 160 
or loss on re-sale of stock, id, 
nor usually compensation for loss of bargain, 161 
secus if fraud in vendor, id. See Auction — Auctioneer. 
when contained in written corrcsj)ondence, general rule as to, 282 
when property vests on, for sale of goods, 582-88 

for sale of goods may be subject to condition for re- vesting of property, 583 
or giving vendor a lien, id. See (Conversion of Ooods. 
action for not accepting goods. Sec (roods. 

Contractor : 

delivery of attorney’s bill to one of two joint, sufficient, 268 
causing a nuisance is usually alone liable, 457. 

SCCU3 if employed to «io an unlawful act. See Nuisance. 
einpinyer not usnally liable for acts of, 472 
nor for those of bis servants, id, 

secus if employer retains a control over contractor, id, 
not liable for negligence of sub-contractor, 476. Ntyll^enee; Cf aster 

and Servant. 

for works on a railway, r'on version by, no evidence against company, 
597, See Conversion of (/nods. 

CoNTii.vnrCTioN ; ^ 

of own witnW, when allowable, lOD 
of np|>om-nt\s witness, 114. See 
CONTRAIUCTOHY StaTKMKNT : 

of >utne.s8 at .another time, Inuv proved, 113. ?cc 
Contribu tion ; • 

one of several co-fiiiroties p.aying debt may obtain, from the others, 334 
no, usually between wrong-doers, id. See Momij Paid, 
tJoNTIUHUToUY Nk^JI.KJFNCK *. 

rule as to, 161. Sec Neyligcnce. 

Conus KK : 

of a fine cannot maintain tresp.nss before entry, 559. See Trespass, 

CoNVKUSTON 4»F (fOOl)S : 

libaintitTs proofs, ,'iS2 
evidence of general property, id, 

otTeet of plea of no property, id. 
wliere there is In. lb gtmcral and special owner, id; 
if bailee <*f gonds for a special purpose Ir.ansfer good.s, id. 
effect of .sale in maikct overt, id, 
action only H«’s for good.s and not for fixture**, id. 
evidence of geneml pro|H*rty — vesting of the property, id. 

property vests on sale, but buyer has no right poises- ion till 
|>ayiuent, id. 

if goods sold on credit vendee entitled to immediate ]H.s^cssion, id. 
if roiuisites of Statute of Frauds not comjdied with no projxjrty passes, 
583 

cases decided as to vesting of the property, id. 
property passes on sale by auction although not paid f< r. id, 
re-vesting of property sold on condition, id. See CoiUract of Sale. 
where goods are onlered to l>e made, 5S4 
no property passes till acceptance, id. 
gift of goods, 585 

property does not pass unless by deed or delivery, id. 
grant of goods not in existence, id, 

licence to take after acquired gooils, property passes, when, id. 

, contract to transfer proi>erty of w'bich vendor is not possessed, effect 
of, itf. 

fraudulent or illegal sale, transfers no property, id, * 

as formerly a sale of live pheasants, id. See Illegality. 
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CoSYBRSiCN OF GooDs — {continued.') 

property of goods obtaiued under false pretences is not changed, 535 
but seller may treat contract os binding, id. 
powers of agents entrusted with goods, 5SG 
etTfct of the Factors Acts, id, 

certificates of railway stock are not ‘‘goods'’ within these acts, id. 
tlie statutes do not protect agent from liability to his principal, id, 
if goods stolen are pawned, 667. 

if sold in market overt, id, 
truver will not lie against a thief iintil conviction, id, 
but it wilt against an innocent party who has the goods, kl, 
nut ncccs^iry to show how goods lost or stolen, id, 
sale by auction out of city of London not a sate in market overt, id. 
us to what is market overt, id. 
etfect of writ of ext^cution at common law, ii/, 
by 29 Car. 2, c. 3, s. 1(5, id. 
by 19 and 20 Viet. c. 97, s. 1, id. 
recovery in trover vests the property of cliattel in defendant, id, 
aiul property is so vested by relation to time of conversion, 588 
elfcot of judgment for plaintiir in replevin, id. 8ee JiC/devin. 
when pn)perty vests in an executor or administrator, itl. 
vesting of property between death and grant of administration, id, 
JCxecuturs and ^dtn in Ltt razors, 

]iru}»erty in goods does not pass by an award, ult 
trover lies for a lo.st bank-note, id. 

altliough part of proceeds paid by tlcfeudant to plaintilf, id. 
evidence of special jiroperty, id. 

s]'Ocial propel ty i.<< sutUcieut to maintain action, id, 
as of bailee, id. 

of hlierilT who has taken goods in execution, id. 
of agister of cattle, id. 

special pioperty may be sufficient without actual possession, t</. 

as of a consignee before delivery of goods, id. 
s]»ecial }»roperty may l>e sufficient to BUi>p‘>ri the action against the 
owner, id. 

landlord who distrains and impounds cannot maintain trover for such 
goods, 5S9 

his remedy is by action for pound -breach, id. 
evidence of property™ -what sufficient against a wrong-doer, id. 
any possession sufficient, id. 
finder of property, id. 

lioensee to miini has sufficient jfOHSCSsion of gravel, iVc., ‘lug up, id. 
owner of ship is priind facie owner of cargo on board, id. 
evidence of right of poss'-ssion, 699 

XdaiutifT must have right to immediate possession, id. 
decided cases, id. 

right of lessor to indenture of lease after cx]»irati m of term, 59<» 
the freeholder is entitled to the possession of the title*<leed:;, id. 
reversi'Uicr may bring trover for fixtures after severance fioin the 
demise, 591 

where land is leased and a tree is cut down by a straug- r, Icshor may 
have trover, id. 

evidence of conversion — actual or direct conversion, id. 
f/int of the action is for the wrongful conversion, id, 
convcr.sion, how proved, id, 
an unlawful takin^j is a conversion, id. 

XLslnij a chatud without the licence of owner may l>ea conversion, 592 
as the wearing of a pearl, id. 

effect of dealing wdth goods contrary to the orders of the owner, id, 
not necessary that defendant should deal with the g«xidtf as his own, id. 
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mlBdeliverjr of goods bj a wharfioger, 602 
or by a carrier, td, 

not a conversion if goods lost by accident, id, 

taking property by assignment from one wjio has no right to dispose 
of it, is a conversion, 593 

vrhere defendant was entrusted with bill to be discounted and bo 
misappropriated proceeds, 4d, 
sale by a broker for too low price is not a conversion, wf. 
a wrongful said of goods is a conversion, id. 

and DO demand is necessary, id. 
wrongful sale by a co-tenant, when a conversion, id. 
not a conversion to throw goods into the sea to save a ship, 594 
where act done by licence of plaintiff, no conversion, id. 
destroying [iroperty is a conversion, id. 

secus if property destroyed by accident, id. 
evidence of conversion — demand and refusal, id. 
refusal to deliver evhAeiico of a conversion, id. 
demand and refusal are evidence of a conversion, id. 
refusal must i>e proved, uL 
mere excuses for non-dolivery not sudicient, id. 

• refusal to deliver goods, when not evidence of a convci*8ion, 595 
decided oases, id. ^ 

refusal oa ground of claim of right by another, evidence of a conver- 
sion, id. 

bailee may set up right of real owner against claim of bailor, 596 
douiand of the value of goods may be a sufficient demand of the 
goods, id. 

service of written deiuand at defendant's house sufficient, id. 
evidcijco of conversion, by whom, id, 

by assignees of bankrupts, 712. See A-^sif/nces of Bankrupt. 

{vctioii lies against any person party to the conversion, 597 
trover will lie against a corporation, ic/., 741 
corporation liable for acts of its agent, 597, See Corporation. 
servant liable for a conversion although for his master's benefit, id, 
in action against several joint act of conversion must be proved, 
when, id. 

evidence of conversion— tenant in common, &c., 593 

one joint tenant cannot usually maintain trover against another, id. 
how far a sale by a co-tenant is a conversion, id. 
damages, id. 

goDcrally the value of tho thing converted, id. 
but there are some circumstances which may operate in mitiga- 
tion, id, 

in trover for title deeds, 599 
for coals, id. 

for a cargo improperly sold, 699 

in action by assignees of a bankrupt agamst a creditor for a sale under 
a/. fa,y id. 

special damage not recoverable, unless laid in declaration, 600 
defence^ 600 
effect of not guilty, id. 
evidence tinder not guilty, id. 

by assignees of bankrupts, 722. See A$$i(fnte9 of Bafdcrupti, 
plea puts in issue, what, 600 

taking by a tenant in common with x>eiitioner admissible, id. 
mere sale of chattel by a co-tenant not a conversion, 
doubtful whether leave and licence can be shown, id. 
evidence on plea that goods are not the plaintifiTs, 601, 723 
lien may be shown, 601 
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defendant not a bailee or agent may set lip y iertii, 601 
an agent may set up the jus tertii, when, id, 
decided cases, id, 

that goods were stolen, and thief not prosecuted, must be specially 
pleaded, 602 

when bill given to be discounted, id, 

issue joined on plea of not possessed, divisible, id. 

• ^ idenco of general lien, id, 

defence under plea denying property or possesiion, tVf. 
general mode of proof, id. 

lieu against consignee does not defeat oonsigaor’s right of stoppage 
in transit id, 
printer has a lien, when, id, 

wharfingers have a lien for their general balance, id, 
and bankers and calico (winters, id, 
also attorn ies, dyers, insurance brokers, 603 
and factors and packers, id, 
general lien when judicially noticed, id, 

^ ^ ideuce of a particular lien, id, 

general rule where labour bestowed on a (>articular chattel, id, 

miller has a lien on corn ground by liim, id. 

shipwright on the sh^ for repairs, id, 

tailor on cloth delivered to be made up, id. 

innkeeper on goods of guests, id. 

but cannot detain their persons, id, 
master of ship has lieu on luggage of passengers, id. 
where goods delivere<l in separate quantities, iV^. 
livcry-stjible keeper has no lieu for the keep of horses, td, 
but an innkeeper lias, GU4 
trainer has a lien for training a horse, id. 

shipwright cannot charge for use of dock after repairs are done, id, 

vendor of goods has a lien for price, id. 

no answer to a special Hen that i>laintifi has a set-off, id. 

. olonco of lien — cases in which a lien does not arise, id. 
how far a lien affected by an act uf Parliament, id. 
no lien on sale of goods if there be a term incousistcut with that 
right, id. 

no lien without possession, G05 

(ir wdiere goods obtained by a misreprasentation, id, 
goods may be landed, so as to (ireserve lien of shipowner, id, 
vendor of an estate has no lien on title-deeds for unpaid purchase* 
money, iil. 

' vidence of lien — when waived, id. 
by not insisting on it, id. 
by i)arting w'itb the possession, 605 
when revived by re-possession, id. 

not lost through debt being barred by Statute of LimitaUons, 606 
toppage in transitu^ id, 
effect of, id, 
general rule os to, id. 

stoppage of part of the goods wdll not revest the whole, id^ 
what notice sufficient as, id. 

admissible under plea denying plalntlfirs property, 607 
'ti^ppage in transitu — continuing iransUus^ id, 
definition of a transitus, id. 

tratisiitu is continuing although, goods have arrived at an inter* 
mediate stage, id. 

principle to be deuced from the cases, id. 
transitus, how determined, id. 
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not determined by deliyeryi when, 607 
may be although goods remain in hands of carrier, 60S 
stoppage by an unauthorised person, id, 
stoppage tn trariBitu — how defeated or divested, 609 
by delivery of part of goods, id, 
by transfer of bill of lading, id, 

must be hondfide^ and* for valuable consideratioUi id, 
by way of pledge will not defeat right, 610 
not affected by 18 & 19 Viet. c. Ill, id, 
actual indorsement and delivery not essential, id, 
by transfer in books of warehouseman, id, 
by indorsement of dock warrant, id, 

and delivery of warrant sufi&cient without transfer in books of dock 
company, id, 

wlierc warehouseman sold goods and received warehouse rent from 
purchaser, 611 

by change of mark on goods, id, 

effect of re-delivery of goods to vendor for re-packing, id. 

Statute of Limitations, id, 
l^egins to run when, id, 
mitigation of damages, id, 

that an executor de son tort has paid debts of deceased, id. See 
Executors and Administrators, 
that defendant has returned the goods, id, 

CoFVXASATIOF : 

cross-examination os to, 114 
See IVitneas. 

CosVBXITY : 

of the eye not a manifest defect in a horse, 258. See Horse, 

CONVSYANOE : 

how stamped, 135. See Stamps. 
nsually vendee's duty to tender, 160 

executed by power of attorney, vendee not bound to accept, 158 
vendee may require vendor to execute in his presence, id, 
what is a fraudulent, in bankruptcy, 697, 700, 704 
of bankrupt after act of bankruptcy, when protected, 723. See Sheriff, 
fraudulent, under 13 Eliz. c. 5, is an act of bankruptcy, 698. Sec Act 
of Bankruptcy ; Assignees of Bankrupt, 

Conviction : 

how proved, 830 

whether witness can be asked respecting bis previous, 113. See 
certificate of, by two justices, in action for assault, 548 
Convoy- S o Ni) : 

proof of inception of risk, 222 
See Insurance, jnanne. 

Co-PAROBNERS : 

ejectment by, 620 

possession formerly not adverse to others, 670. See Ejectment, 

Copy ; 

of documents, when admissible, 10, 68 

must swetizDes be verified by oath, 10 

sometimes presumed to be authentic, id, 

of ancient documents, id, 

taken by copying-machine presumed correct, id, 

of attested documents, id, 

attesting witness need not be produced, 11 
of wills, «W., 81. See IVt/f ; Prdb^, 
office, 68 
certified, 69 
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Copt ---{continued,) 
examiue<.1, 6^ 
proof of notices by, 14 
entry of, of letter in a merebant's book, 34 
certidcU, evidence of registration of bill of sale, 5 L 
of record, when admissible, 63 
of report of inspectors of public compauy, id. 
of entry in a notary’s book, id. 

not necessary to prove seal, or signature, &c., whep, 71 
medical evidence proveable by, 276-6 
of acts of state of foreign state, evidence, 71, 829 
of British colony, id, 

of legal documents in foreign or colonial courts, id, 
authenticated by seal of a court evidence, when, 74 
of probate, doubtful whether good evidence of will, 81 
old, of parish register, bandwriting of, how ]>roved, SS 
certified, of entries in register ofiico, 91 
annual, of parochial register, id, 
of a bv>ok, when admissible to refresh memory, 111 
if authenticated, must be 8tam|)ed, 135 
of journals of House of Lords, 827 
of House of Commons, id, 
of proceedings in county court, 69 

marriage may be proved by, of register, 383. See Covtrtu7*c, 
ot entries in regi.>trios of luarriagea in Ireland admissible, 649 

or in Scotland or India, 6 1 9-50, See Birtksy and Af arria^fce,. * 

of extracts from register of births, &c., must be stamped, 136. See 
Stamps, 

lost bill may be proved by, 173 

of notice of dishonour of a bill good evidence, 19C. Sec liilh of Exchange, 
oftice, good evidence of a submission, when, 263 
of regi.^'ter of attornies evidence of party being an attorney, 509 
of attorney's bill good evidence without original, 269. See Attorney, 
examined, of an answer in Chancery may be proof of fact of existence of a 
partnership, 309 

pf schedule good evidence under Insolvent Debtors’ Act, 392 
and of adjudication, id. 
or of vesting order, 393 

ownership of stage-coach proved by a certified, of licence, 462 
of speciticaiions printed by Queen’s printers primd /ac/c evidence, 499 
or of disclaimer, id. 

certified, evidence of declaratioD.s delivered by newspapers to the com- 
missioners of stamps, 511, 512 
examined, of record evidence of fact of prosecution, 527 
evidence of affidavit to hold to bail, 533 
stamped with seal of General Kegister Office, evidence of place of meeting 
therein mentioned being duly registered, 648 
of all proceedings in bankruptcy, when evidence, 705 
ot proceedings in bankruptcy, Ac., in colonies, Ac., admissible, 700 
of affidavits, Ac., required by 24 A 25 Viet. c. 134, evidence, id. See 
Assigneti of Bankrupt. 

of report of inspeoU^rs appointed by Board of Trade, admissible,^? 4 4 
certified, of returns, Ac., registered under 7 A 8 Viet. c. 110, 747 
of lK>ok of clerk, proof of time of filing bill of sale, 804 
returns of banking companies to Stamp Office proved by, 758 
office, of affidavit of bill of sale, evidence, 805 
demand of, of warrant in action against a constable, 762 
evidence of, 763. ConttabU. 

sale of eacn, of a printed libel is a publication, 511. See Defamation ; 
Documents, 
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OOPTHOLD : 

▼endee of land sold as, not bound to take freehold, 157 
fine payable on admission to, may be a necessary for an Infant, 390 
where covenant for seisin in fee and premises turn out, 438 
ejectment by heir or devisee of, 658 

leasee for years of, land may recover in ejectment without proof of custom 
to demise, when, 615 

assignee of, without surrender, ‘cannot maintain ejectment, 616. See 
Eje^ment. 

in fee is not asseta, 791. See Executor b and AdminhlratoTB. 
CoPTHOLPEB : 

may have trespass against one taking mines under hla land, 559. See 
Trespasi. 

bringing ejectment must show admittance, when, 658. See Ejectment, 
COPTINO Machink : 

copies taken by, presumed authentic, 10. See Copy, 

CoPTMonT : 

entries relating to, at Stationers' Hall, proved by certified copies, 69. See 
Copy, 

CoKK : 

miller has oMeu on, ground by tfira, 603. Sec C'ont>crifio)t of goods. 

OORNiOK : 

built over n neighbour's land is a nuisance, 455. See XuUfnice, 

COROITER ; 

privilege of, in speaking defamatory words, 519 
inquisition of, report of, how far privileged, 523, 52G 
dcfbiidaiit may show that libel is a correct report of imi^uest, 526. See 
JJefatuation. 

Corporation : 

aggregate, ecclesiastical, entries in books of, how far evidence, 44 
leases and exchanges by ecclesiastical, prov^ by certified copies, 69 
oficct of admissions by members of, 63. See Admission, 
proceedings of, how proved, 70, 71. See Copy ; Documents, 
must sue and defend by attorney and iu corporate name, 7 40 
contracts of, id, 
torts by, id, 
as to frauds by, id, 

retainer of attorney by, must bo usually under seal, 265 
action for use and occupation lies at suit of, 167 
or against, id. See Use. ami Occupation, 
may sue and l)e sued un pivrol sale of goods, when, 306 
as to power of, to render themselves liable for extras, 32i3. See Extras, 
doiaining fee.s from an officer maybe sued for money had and received, 349. 

See Money had and received, 
may bo sued for money lent, when, 337 
may be guilty of a libel, 515. See Defamation, 

as to an action fur malicious prosecution, 529, 742. See Malicious Pro- 
secution, 

may be sued for an assault, 542 

trespass may lie against, for the act of its agent, 554 

trover will lie against, 597 

liable for acts of its agent, id. 

notice to quit to, should addressed to the corporation^ 632 
but cloubtful if notice necessary, when, id, 
presentation of a parson by, must under seal, 663 
ecdesiastical, within what time rents, &c., may be recovered by, 669 
may appoint a bailiff to distrain without deed, 681 
companies formed under 7 Geo. 4, c« 46, are quaeit 757. See Company, 
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€oBRE6POMDS2IOK : 

where contract contained in^ general rule reapeoting, 282. See OmUract 
of Sale, 

proof of handwriting by, 87. See Documewte* 

t.VRRUPTION : 

of arbitrators defence to action on an award, when, 205. See Award, 
Cost Book Mine : 

principle of, not jadicially noticed, 75, 740. See Judicial Notice. 
transfer of shaivisf in, how stamped, 137. See Stamps. 

Costs : 

if an award do not give, 265. See Award. 
etfect of agreement as to, beta'een attorney and client, 267 
attorney cannot sue for, while suit proceeding, 396. See AUornei/. 
in actions on a patent after a certiheate, 504 

if ilamagcs less than 40a. in action for defamation after apology and pay- 
ment into court, 526. See Defamation, 
what, plaintiiT* entitled to recover in respect of, in action for xhalioioas 
arrest, 535. See Malicious A rrest. 

replevin suit, whether recoverable in action for excessive distress, 538 
of setting aside judgment cannot be recovered in trespass for execuUng 
if, 543 

in ejectment may be recovered in action for mesne profit!^ 580 
but must be laid as special damage, id. See Mesne Profits. 
certificate for, in replevin, T383. See Replevin, 
person suing in fonnd pauperis not entitled to, 825 

-TENANT : 

with jdaintiff in action of trespass to land, effect of being, 568. See 
Trespass. 

effect of a sale of chattel by, 593, 598 

sale by, not a conversion, when, 600. See Conversion of goals. 
ejectment by, 015. See Ejectment, 

^'n-TRESr ASHER : 

recovery against, not j 'ined, not admiasible in mitigation, 566. See 
IWspass. 

< uian : 

d||hough not permanent, may be an unsoundness in a horse, 259. See//orsf. 
vJouWkl : 

admii^sions by, 06. See Admission. 

(consulting, evidence of probable cause in action for malicious prosecution, 
.530. See Malicious Prosecution. 
privilege of, in speaking defamatory words, 519. See Defamation. 

COUNTERPART : 

• >f deed is primary evidence, 2 
how stamped, 137. See Stamps. 
lease may be proved by, executed by defendant, 447 
tenancy may be proved by x>roduction of, of lease, 536. See Doeununts. 
County : 

of city, &c., damage done by rioters in, 793, et seq. See Uumlredors. 
O.UNTT Court : 

proceedings in, proved by certified copy, 69. *See Copy ; Dommtnis. 
jurisdiction of, in administration, 778 

judge of, liability of, for issuiog warrant of commitment of person not 
within jurisdiction, 549. See Folse Imprisonment. 
order of, for giving up possession of premises, bow far evidence of title, 579. 
See Mesne Profits. 

County Courts Act : 

persons acting in execution of, actions against, 773 
entitled notice of action, id. See Officer. 

County Police : 

have same privileges as oonstsbles, 760. See Ccnstahlem 
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CoURBE OF BnSIEESS I 

declaration made in nsnal, when evidence, 47 

of public office, presumption as to, 33. PteswmptionB, 

Court of Law : 

ordering witness out of, 96. See WitnesB. 

report of proceedings in, when privileged, 623. See Defamation, 
Buperior, existence of, judicially ijoticed, 74 
seals of, 73 

proceedings in, how proved, 63 
fact of prosecution, how proved, 627 

of Admiralty, practice of judicially noticed, 74. See Admiralli/, Court of, 
of Bankruptcy, proceedings of, proved by copy, 69, 705 
of Probate, powers of, 779. 

Ecclesiastical. See Ecclesiastical Court, 

Court of Chancery : 

See Chancei'y. 

Court : 

entries on, by deceased reeve, of disbursements, how far evidence, 45 
how proved. See Addenda, 

Covenant : 

formal word^ot Rccessary to make, 425 
n recital tna^mount to, id, 

acknowledgment of a debt may be treated as, to pay, id, 
easCH decided on the construction of, id, 

“give ” and “ grant** do not imply any covenant now, id, 
except by force of some act of Parliament, 42d 
implied, are restrained 1/y express covenants for title, id, 
cvidenco on p!<!a of non est factum, id, 

where deed pleaded according to its legal effect, ul, 
if deed recited verbatim, id, 
it may be sbow^n that the deed is an error, id, 
that lease has not been executed by lessor, id, 
must bo ji leaded specially, id. 
who are the proper parties to jin action on, id. 
alteration of deed,- 427 

must be specially pleaded, id, 

by a stranger, if immaterial, will not avoid deed, id, 
sccus if material, id, 
by a x>arty interested, avoids it, id. 
by an accident, id. 

pre8um]ttton as to time of making, id. See Presumpt torts. 
rule is different in wills, id. See Alteration, 
evidence on plea of assignment over by defendant, id. 
assignment roust be under seal, 42S 
if assignment be delivered as au escrow, id, 
or rejected by as-signee, id, 

evidence on plea traversing assignment to plaintiff, id. 

meaning of wonl “assigns,” id, 
evidence under plea of eviction, 428 

effect of eviction on liability for rent, id. 
evidence on idea of bankruptcy of plaintiff, 429 
evidence where defendant is sued as assignee of the lessee, id, 
necessary to prove an assignment, id. 

proof that defendant was heir evidence of his being assignee, id. 
or that he was an executor de son tort, id, ' 
defence to actions on covenants, 430 

defendant may show he is only under-tenant, id, 
assignee of part not liable for whole rent, id, • 

effect of Bankrupt Acts on leasehold property of a bankrupt, 
480-31 
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COV ENANT— (C0JI< miCCif. ) 

cases deciiled thereon, 480. See Bankrupt^ Auignce^ of 
BavJcrupt, 

breac!i of covenant not to asBtgO) &c., 432 

underlease no breach ot covenant against (usiynmcnf only, id. 
taking a lodger no breach of covenant not to uudorlet» id. 

unless there be agreement for exclusive occupation of i^articular 
rooms, id. 

deposit of lease as security is not^ id. 
compulsory assignment by law is not, id. 

as sale of a lease under an execution, 433 
unless occasioned by a fraud, id. 
assignment under a commission of bankruptcy, id. 
as by devolution to an executor, id. 
but if assigns ** named, executor cannot assign, id. 
an assignment, under Bankruptcy Act, 1861, of debtor's property, 
is, id. 

void ussignment is not, id. 
doubtful if devise by will is, id. 
evidence of, id. 

' mere possession is perhaps evidence of an assignment, 429 — 433 
breach of covenants for good husbandry, 433 * 

]>]:iintil}‘^s proofs, id. 

]K>\vor of amendment in actions for, id. 
elfect of custom on husbandry covenants, 172, 434 
customs apply to leases under seal as well as to |>arul leases, 434 
2 i custom must sometimes be pleaded, 
breach of covenant to insure, id. 

has Vjeen construed strictly in courts of law, 434, C42 
liiMi ranee in name of A. and lessee is, in name of A. only, 434. See 
J tutiraiice. 

breach of covenant to rejriair, 435 

Covenant to repair runs with the land, id. 

although assigns'' not named, id. 
stale of premises when dcmiseil often material, id, 
dillerence between covenant W “put in repair" audio “keep in 
repair," id, 

where house thrown down by a tempest, id. 

if house burnt by lessor's fault, lessee excused from rebuilding, 436 

wiiere premises have p^issed through successive hands, id. 

actiuu for, may be maintained before term has expired, id. 

damages recoverable for, id. 

breaking a doorway through wall, 437 

pulling down a wall, id. 

making alterations, &c., contemplated by lease is not, td. 
covenant to repair, with sub-lessee, id. 

damages recoverable for breach of, what, id. 
covenant not to cut down trees under a penalty, td. 
covenant to rejiair, defendant being allowed rough timber, 433 
breach of covenant for title, 438 
usual covenants for title, id. 

when covenant for seisin in fee and premises turn out co 2 >yhold, id. 
ioriiom disturl^anco by stranger no breach of covenant for quiet 
enjoyment, id, 

uccu^i if covenant against disturbance by a particular pergonp id. 
if by the lessor, bis heirs or executors, effect of, id. 
breach of covenant fur quiet enjoyment against all claiming 
by, Ac. Ac., id. 

effect of entry on lessee and distress for land-tax due from 
lessor, 439 
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CoYSHANT — {continued.) 

Mrhere entry instigated by corenantee who mea, 439 
merely forbidding tenant to pay rent, id. 
where breach not assigned in words of covenant merely, id. 
implied covenant in word demised, id, 

it ceases with estate out of wiiich lease is granted, id. 
is restrained by an express covenant for quiet enjoyment, id. 
warranty of the demise by Lessor is an express covenant, id. See 
Ejectment. 

plea of Statute of Limitations, 442 et aeq. — 448 
right of re-entry on breacii of, 039 

breach of, to insure, relief given for forfeiture caused by, 642 
an unquulitied, not to sue will support a plea of release, 414 
not to sue for a certain time inoperative as a bar, id. 

effect of, in composition deed, 738. See Bankrupt. 
l)erformauce of, cannot be di.Hpen8ed with except by deed, 642 
that mortgagor should hold until a fixed day, efiect of, 660. See Ejectment. 
effect of plea of ** non eat fact to, 823 
how 8tam}ied, 137. See Stampa. 

CoVKRTUKK : 

must be pleaded specially, 382 
if after the contract, only plea in abatement, id. 
married woman may be sued as a feme sole, when, 383 
if wife of a foreigner residing abroad, id. 
living apart on a separate maintenance cannot be sued, id. 
divorce a mensd et thoro did not render her liable, id. 
stCHS after a divorce a vinculo^ id. 
provisions of 20 & 21 Viet. e. 85, 26, id. 

80 when husband has abjured the realm she may bo sued, id. 
or been transported as a convict, id. 

except where marriage a unllity, these matters should be replied 
soparately, id. 
how proved, id. 

by copy of register of mairiage and proof of identity, id, 
or by reputation and cohabitation, id. See Births^ Deaths^ and 
Marriagee. 

defendant must show ber husband living, when, id. 
but is not estoj^iied by her previous admissiou.s and acts, id, 
effect of, under Statute of Limitations, 668 
Crudibilitv : 

of witness, evidence to impeach, bow far admissible, 114. See Witneea. 
Grxdit: 

of witness, how it may be tested, 7. See Witneae. 
effect of bringing action before, expires, 321. See Goods. 
representation respecting, must be in writing, 504. See Deceit. 
mutual, meaning of, 727. See Assignees of Bankrupt. 

Grjbditor : 

has insurable interest in debtor's life, 242 See InaurancCy life. 
cotuposition with, pleadable as an accord and satisfaction, 381 
may appropriate a payment to any debt he likes, if debtor do not, 401 
execution, accepting tm interpleader issue, liability, 553 
ejectment by execution, 661. See Ejectment. 
petitioning, what is sufficient debt for, 685 
where petitioning, assignee of another bankrupt, 686 
notice of prior act of b^kruptcy to one of two executors, sufficient, 726. 
See Aaaig^ieta of Bankrupt. 

assenting, number of, how ascertained in a composition deed, 733 
effect of devise at common law as against, 791. See Bankrupt. 

Crsw : 

liability of ovmer of boat for acts of, 461. Sec Negligenee. 
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Criv. Con. ; 

in actions for, letters between husband and wife admiasiblei 50 
Crziir : 

whether witness can be asked as to previous conviction for, 113* See 
Witness. 

Criminal Pkoceei>ings ; 

how proveii, 830 
Criticism : 

fair, on literary worl^ privileged, 523. See Defamation* 

Crops : 

growing, contracts for sale of, within 17th sect, of Statute of Frauds, 
284. See Fraud s. Statute of* 

value of, may be recovered in an action for goods sold and delivered, 305. 
See Goods. 

covenant not to take more than two, during four years, effect of, 484. See 
Covenant* 

action for excessive distress of growing, 537 

damages recoverable for, td. See Excessive Distress. 
exclusive owner of, may maintain iresi>a8s, 558. Seo Trespass. 

Crossed- Cheques : 

must be i>aid through some banker, 218. See Cheques. 
Cross-examination : 

of x)arty as to contents of document, 7 
of witness not a party as to contents of document, id, 
general rules resi)ectiug, 112 
^e Witness. 

Crown : 

grants and charters from, may sometimes be presumed, 487 
there may be a dedication of highway by, 482. »See Waj/. 
exemption from lialtility of naval officer, acting under authority of, 551 
debts due to, by record, &c., rank of, in (Ustribution of asset^ 78(3. 
See Executors and Administrators. 

I'UJUS EST SOLUM EJUS EST USQUE AD CiELUAI, 32 
CUSTODV : 

deeds more than thirty years old coming from proper, need not be 
proved, 77 

meaning of proper, id. 

Custom : 

sometimes judicially noticed, 75 
of gavelkind, id. 
of lien of bankers, id. 
right to a general lien established by, 602 
of a manor may be proye<l by reputation, 41 
right of common may be proved by, 483 
effect of, on busbandi^ covenants, 172, 434 
of good husl>audry, 172 

not necessarily excluded by express agreement, id, 
of London respecting the heightening of walls is controlled by Preseription 
Act^ 481 

in a manor to lease, need not bo proved by a lessee In ejectment, wbeu, 
615 

Customs : 

actions against officers of, 773. See Officer. 


D. 


Damage Peasant : 

evidence on avowry for, 681 
Damage, Special. S^ Special Damage, 
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Pamaoss : 

in actions on sale of real property^ 165, 160. 

on breach of a warranty^ 260 

in action for use and occupation, 168 

in actions on bills, 201 

for not loading a cargo, 249 

in action on a guarantee, 254 

in action for breach of promisd to marry, 262 

in action by a serrant for a wrongful dismissali |^79-80 

in action again»t attorney for negligence, 275 

in action for not accepting goods, 297 

in action for not delivering goods, 302 

what may be shown in reduction of, in action for goods sold and 
delivered, 320 
bad quality of article, id. 
whether v\ arranty or not, id. 
in action for not accepting shares, &c., 324 
fur not delivering, id. 
or for not replacing, id. 
in actions against carriers, 373 
loss ot profit not usually recoverable, iil, 
in action by a passenger who has been delayed, 374 
on breach of covenant to repair, 436 

by lessee on breach of covenant to rex>air by sub-lessee, 427 
in actions on bonds, 440 
ill action on replevin bund; 447 
in an action for a nuisance, 459 
where nuisance is a continuing one, id, 
what acts of servant will render master liable to, 463 
defendant in a collision case is not entitled to deduct from money paid by 
insurers to plaintiff, 467 
under Lord CampbeU's Act, 477 
in action by a commoner, 484 

special, necessary in action for obstruction of public way, 491 
actual, need not be shown in action for disturbance of a watercourse, 497 
where patentee recovers nominal, in a second action, 504 
in action for defamation, 516 

evidence In mitigation of, in action for defamation, 525 

in action for malicious prosecution, 531 

in action for malicious arrest, 535 

where they are joint, id. 

in actions for excessive distress, 538 

in action for seduction, 540 

ill action for assault, 543 

evidence in mitigation of, in action for assault, 543 
in action of trespass to goods, 555 
in action of trespass to land, 565 
in trover, 598. See Conversion. 

what evidence admissible in mitigation of, 611 
in action for mesne profits, 580 
in detinue, 613 
ill replevin, 683 

verdict for, not sufficient debt in bankruptcy to support a petition, 686 
in actions against justices, 772 

effect of payments of executor de son tort in mitigations of^ 782 
amount of, recoverable from hundred, 797 
in action against sheriff for taking gocKls, 802 
for not arresting, 809 
for escape in execution, 813 
escape on mesne process, 816. See Sheriff. 
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Da]^g es — {emit n utd, ) 

no set-off ag&mat <^un for unliquidated, 415 et uq. See Titles of variom 
ilc/toita. 

Date : 

of indorsement must be proved when materia], 185 
of appointment of an assignee in insolvency, how proved, 893 
of 1 O U or note, how fsr evidence of its existence before a bank- 
ruptcy, 685 

Davcutek ; A 

action for seduction m, 538. See Seduction, 

evidence that defendant debauched plaintiffs, admitted under alia 
cfiomiiOf 505, See Trespass, 

Day ; 

inquiry may be made into the fraction of, when, 587 
Deae Ast> Dunn Witnesses : 

how far competent, 100. See JVitness, 

Dkatii : 

proof of, 89. See Births^ Deaths^ and Marriages, 
caused by any wrongful act, neglect, or default, 477 
lucre proof of, and negligence gives no right of action under Lord 
Caru])bcir8 Act, id, 

heir may lay his title in ejectment on day of ancestor's, 615 
jiosthumous son may lay his title in ejectment on day of his father's, id, 
of termor in ejectment by executor, how proved, 662. See Ejectment, 
presumptions as to, 36, 644. See Presumptions, 
revocation of authority by, 788 
suggestion of, when to be made, 789 
Dsbkntuues : 

when inadmissible as evidence for want of stamp, 336. See Stamps, 

Debt : 

parol admission of, evidence on an account sbited, 59 
tiausfer of, by and between third parties, effect of, 351 
on by- Jaw of a chartered company is foundeil on simple contract, 894 
liow taken out of Statute of LimitationM, 396 
admission of, to a mere stranger, 401 
j^roiuise to pay a proportion of a joint, 402 
what anuiunts to a sufficient acknowledgment of, 401 

since action brought, not sufficient, 404. See Limitations^ 
Statute of, 

nature of, to constitute a set-off, 417 

against which set-off may be pleaded, id, 
meie equitalde, cannot be set-off, id, 
tender of part of, is inoperative, 421 

acknowledgment of, may amount to a covenant to pay it, 425 
actions for penalties usually in form of action of debt, 452. See Penalty, 
charge for the payment of, will not give trustees the legal estate, 617 
w hat is a good x>etitioning creditor’s, 685 
amount of petitioning creditor’s, in bankruptcy, C87 
iiioitgage to secure a by -gone, may l>e an act of Ijankruptcy, 699, Sec Act 
of Banhruirtnj. 

within reputed -ownership clause in bankruptcy, 713, 719 
notice should be given to debtor on assignment of, id, 
at:>ignees of bankrupt may sell, 727 
w hat, proveable in bankruptcy, 729. See Bankrupt. 
suing for, of deceased, makes party executor de son tort, 783. See 
Assignees of Bankrupt, 

evidence of payment of, on plea of plene adminutravit, 785 
of record ntnk of, in distribution of assets, 786 
due by specialty and rent, id, 
simple contract, id. 
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plea of outstandlug^ by executor^ 767. See Executor $ cmd AdMnutraeorB* 
Dibtor : 

may appropriate a payment to any debt he likes, 410 
Deobit : 

misrepresentation of solvency, 504 

fraud as well as falsehood must be proved, id, 
statement is fraudulent if fhade dishonestly, id, 
or with reckless ignorance, id, 
provisions of 9 Geo, 4, c. 14, s. 6, id, 
cases decided thereupon, id, 

want of writing cannot be shown under Not guilty, 505 
misrepresentation of the value of property, id, 
there must be wilTul deceit, id, 
cases decided under this head, id, 
made to third persons is actionable, id, 
how' far company liable for the, of its secretary, 506 
what defendant may show under Not guilty, id, 
action for counterfeiting trade marks, id, 

there must be an intention to deceive, id. 

not necessary to show defendant's gooils inferior to plaintiff’s, id. 
or that defendant knew mark had been appropriated by xdointiff*, id, 
misrepresentation of authority, 507 
cases decided on, ttl, 

DEOIiARATIONS : 

from wliom, sliould proceed when evidence i)y reputation admissible, 41 
of deceased person in questions of pedigree, 37 
against interest, 44 

verbal as good as written, 46 
in regular discharge of business, 47 
doubtful if verbal, admissible, id, 
in occupation of land tlnat he held under another, admissible, 044 
as to her own illegitimacy, admissible, 651 
of parents not admissible to bastardize a child, 652 
of bankrupt, bow' far admissible to prove trading, 688 

departing from dwelling-house, when admissible, 695. See BanJcnipt, 
of assignor of goods, admissible to luove fraud, 803 
of shevitV’s othcer, when evidence against sheriff, 814. See Sheriff, 
of trust, how stamped, 137 
required by Ist. sect, of Land Carriers Act, 366 
when to be given, 367 
effect of, id, 

what, to be deUvortd by all new'spapers, 511 

may be proved by cert i tied copies, id. See Copy ; DocumenU. 
of legitimacy, how obtained, 052 

of insolvency, tiling, is an act of bankrui>lcy, 705. See Act of Banh- 
ruptey. 

required by 24 & 25 Viet. c. 134, how made and proved, 706 
Dbolaration of War : 

by foreign govefiimcnt, how proved, 54 
See Ilearmy Eridenre, 

Dboreb : 

foreign or colonial, proved by certified copy, 70 
Pbbicatiok ; 

of way to the public, presumptions as to, 492. See Way; Presumptions, 
Bbbb : 

counterpart of, is primary evidence, 2 

when requireil by 8 A 9 Viet. c. 106, s. 3, 627 

oral evidence to explain ancient, 24 

evidence of acts of parties to explain modem, id. 
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Deed — (continued.) 

made in England for nae abroad must be stamped, 189 

recitals in, when considered as an estoppel, 57 

more than thirty years old presumed gennine, 77 

execution of, how proved, id. 

l)roof of, when requiring attestation, id. 

signature of, when necessary, id. 

produced by a party claiming beneficially under it, 80 

need not b^roved unless interest claimed be unconnected with 
• cause, n* 
enrolled, how proved, 81 

doubtful if within Statute of Frauds, 150. See Frauds^ Statute of. 
how stamped when nut specially charged, 138. See Stamps. 
cflect of admission of a debt in, to plaintiff who is not a party, 401 
construction of covenants in, 425 
effect of plea of 7wn cst factum to, 42(5 

of alteration of, 427. Sec Alteration. 
where requisite to pass property on gift of goods, 585 
lease for more than three years must be by, 027 

jierformance of a covenant can only be dispensed with by, 642. See 

Cox’^cnant. 

disclaimer of a devise may be by, 653 
composition, pica of, 730 
registration of, 732 
validity of composition, 733 
composition, how available, 738 

as assignment, rights of trustees under, 739. See Bankrupts, 
coraimny may execute, hy power of attorney out of kingdom, 744 
l>eariug seal of a company under 7 & 8 Vict. c. 110, to l>e signed by two 
directors, 719. See Compa7iy. 
evidence of fraud in, of assignment, 803 
See JJocumritts. 

Defamation : 

difference between written ancl spiken slander, 507 
spoken slander is actionable, when, id. 
written slander always actionable, 508 
proof of introductory averment, id. 

must be proved when denied upon the ]>leading8, id. 
no prefaratory averments now necessary, id. 
but are still admissible, id. 

M'hcre words are alleged to have l>ecn spoken of x>)tdntiff in a 
particular character, id, 

whether they were so spoken, a question for the jury, id. 
to impute <lrunkennesB to master of a ship by words is fictionable, id. 
where word.s 8p<->keu of several plaintiffs in trade, 509 
proof of plaintiff’s medical qualification, 275, 509 
books of a university conferring degree evidence to prove fact, 509 
that plaintiff is an attorney, proved by examined copy of roll of 
attornies, id. 

or by book from Master’s office coniaining^names of all attor- 
nies, 509 

or by Stamp Office certificate, id, 
or Registrar’s certificate, id, 
or copy of register of attornies, id. 
jiroof of acting in, evidence of title to, a situation, id. 
proof of the libel, id. 

mere omission in setting out libel not fatal, id. 
whether a writing Is a libel is for the jury, id, 
definition of a It^l, id. 
proof of publication of libel, 510 
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Dxiamatxon — (continued,) 

doubtful if production of libel in defendant's handwriting be priind 
fcbcie^ 610 

printing a libel, how far, id, 
publication to plaiutifT only, not actionable, id, 
but may be the subject of au indictment, id, 
sending a letter to a third person, id, « 

publication through misdirection of a letter, id, 
letter sent by post, proof of its publication^itf. 
sending li1>el to plaintiff's wife is a publicanon, id, 
publication by governor of a colony to his law ofHcer, id, 
by a servant, id, 

delivery of newspaper to officer of stamp office, id, 
accounting with such officer for stamps, id, 
writing of libel by defendant's daughter, not sufficient, 511 
proof of insertion of libel in a newspaper, id, 

pa]>cr in defendant's writing found in office of editor of -newspaper 
evidence against defendant, id, 
sale of each copy of printed libel, distinct publication, id. 
publication of libel may be proved by defendant's admission, id, 
proof of publication in newspapers, id, 

provisions of (i & 7 Will. 4, c. 76, 511-12 
proof of the speaking of the words, 513 
material part sufficient, uL 

in foreign language will not support averment of English words, id, 
proof of inuendo, id, 

must generally be proved as laid, id, 

whether libel is capable of bearing the inuendo, how far a question for 
the court, id, 

declarations of spectators viewing libellous picture admissible, id, 
court and jury will notice meaning of some expressions without 
explanation, id, 

08 ** frozen snake," id, 

** Judas,” id, 

meaning of blackleg" doubtful, id, 

Inuendo, when unnecessary, 514 
imputations on a class, id, 

may be applied by inuendo to a particlar person, id, 
how far an inuendo must be proved, id, 
proof of malice, id, 

presumed in case of defamatory publication, id, 
must be proved when communication privileged, id, 
in giving a false character to a servant, id, 
mere untruth is not evidence of, id, 
express malice^ how proved, vl, 
pica of justification, when evidence of malice, 515 
a corporation may be guilty of a libel, id, 
and perhaps even of express malice, id, 
an incorporated trading company may sue one of its ow'n members 
] for a libel, 515. See Company, 
evidence of other w'ords or libels, id, 

sometimes admissible to show animue^ id, 
general rule as to, 516 

publications going back more than six years before libel, admis- 
sible, 515 

also words spoken after those for which action is brought, id, 
or evidence of previous slander though plaintiff have recovered 
damages for it, id, 

must generally relate to libel set out in declaration, 516 
evidence of plaintiff's good character, td. 
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Djupaxatiov — {eontinutd,) 

not usuallj admiflslble, 74, 516 
proof of damage, id, 

where words actionable per je, not necessary, id, 
special damage must be alleged, id. 
where general |||legation of loss of business, 517 
what special damage may be proved, id, 
damage must not too remote, id, 

words are not actionable, although damage ensues, unless defama* 
tory, id, 
defence^ 518 

effect of plea of not guilty, id, 

defence of privileged communication may be given under, id, 
privileged statement, id. 

may be raised under not guilty, id, 
what is, id, 

question of, is for judge, id. 
a memorial to the Secretary of State, id, 
words used in an affidavit, 519 

words spoken by a member of Parliament privilege<l, 519 
or in course of legal proceedings, id, 
or by a coroner, id, 

bond fide to forward the ends of justice, id, 
or by way of advice, in confidence, id. 
as in giving the character of a servant, iff, 
but communication must be bond fide, id. 
cases decided ou the question of privileged communication, 510*25 
publications of proceedings in a court of juhtice are privileged, 523 
so also a correct report of proceedings U'fore inaglstrates, id, 
publication <»f criminal or ex parte proceedings may be actionable, id, 
publication of de))o8itionB before a justice on charge of murder, id, 
correctness of a report of a preliminary or ex imric proceeding may 
be shown in mitigation of damages, id. 
defendant may show under general issue that libel is a fair criticism 
on a literary work, id. 

but if personally slanderous it is actionable, id, 
handbills or placards subject to same criticism as books, 524 
ncwspai>crs may comment on {dace of public entertainment, id. 
doubtful whether sermons preached, but not {>ubliHhed, arc subjects of 
ymblic comment, id. 

publication of Parliamentary pa{>cr8, id, 
formerly not privileged, id. 
provisions of 3 & 4 Viet. c. 9, id. 
evidence of the truth of the libel or words, 525 
inadmissible under general issue, 524 
sccus in slander of title, id. 

evidence admissible and {)ertinent under general issue cannot be 
excluded merely because it amounts to, 525 
where commission of a murder under aggravated circumstances 
imputed, 525 

evidence that words were first S{>oken by another, id. 

only a defence when it amounts to a privileged statement, id. 
accord and satisfaction, id. 

is a good defence if pleade<1, id, 
evidence in mitigation of damages, id, 

whether general evidence of pliun tiff's bad character admissible, id, 
that libel is correct report of inquest admissible, 526 
that defendant copied statement from another newsiiaper, id, 
provisions of 6 & 7 Viet. c. 96, id, 
offer of an apology, id. 
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payment into coart, 526 
if damages less than 408., id. 
slander of title, 527. 

See Slander of title. 

Default : 

if defendant let judgment go by, on a new assignment, ettect or, o77 
wrongful act, neglect or, causing death, 477 
Dbfehoe : 

to action on sale of realty, 165-8. See Contract of sale. 

See Titles of various Actions. 

Degree : 

of doctor of laws proved by university books, 609 
Delay : 

unrcaHonable, effect of, on the part of the insurer on a policy of marine 
insurance, 227 
is a question for the jury, id. 

in the case of a seeking ship, id. See Insurance^ marine. 

Delivery : 

of deed, fact of, question for jury, 31 
of a bill need not he personal, 182 
of attorney’s bill, when and how made, 26 S 
bow proved, id. See At tome g. 

of goods under I7th sect, of Statute of Frauds, what amounts to, 286. See 
Frauds^ Statute of. 

wlien, and where to be made, on sale of goods, 302 
proof of, in action for goods sold and delivered, 30G 
at port of discharge, what is a sufficient, 262 

readiness of plaintiff to make, in action for not accepting goods, 296 
what requisite, in action for goods sold and delivered, 304 
to a partner, effect of, 309 

to an incorporated mining company, effect of, 813 
when neccs 8 ai 7 to pass property ou gift of goods, 685 
to a carrier, proof of, 372 

liability of carrier may be discharged by a constructive, though goods 
remain on his premises, 364. See Carrier. 
of part of goods may defeat right to stop in transitu^ 609 
does not always put an end to a transitus^ 607. See Conversiov of 
Ooods. 

when fraudulent in bankruptcy, 697 

symbolical, takes goods out of reputed ownership clause, 717. See 
Goods. 

action for non-delivery of shaves, 322. See Assignees of Bankrujtf. 
Dbuvsry Order: 

how stamped, 138. See Stamps. 

may divest vendor’s right of stoppage in transitu, 610. See Conversion 
of Ooods. 

Demand : 

may be proved orally, though in writing, 1 
not necessary in an action on note payable on, 215 
of goods is sufficient evidence of readiness to receive and 2 >ay for, 301 
on plea of tender, plaintiff may reply a prior or subsequent demand 
and refusal, 424 

what necessary to recover double value under 4 Qeo. 2, c. 28, 449. See 
Double Value. 

when necessary in action of trover to prove conversion, 694-5 
by a consignee for the goods will not defeat the right of stoppage 
in tronstiu, 607. See Ctmvtrsion of Ooods. 
of possession when necessary in ejectment, 623 
may be made upon wife of tenant at wiU, 624 
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Demand — { cimlinued ,) 

of ren^ how made, to take advantage of a condition of re-entry, f>37 
of suba^uent rent perhaps a waiver of a forfeiture, 040. See Ejectment. 
made by owner of goods before a bankruptcy determines consent, 715 
what proveable in bankruptcy, 729, See Assignees of Banh'upt, 
of copy of warrant4n action against a constable, 762 
evidence of, 763 

provisions of 24 Geo. 2, c. 44, s. 6, ui. See Consiahlc. 

Demise : 

of an incorporeal hereditament must be under seal, 448 
implied covenant contained in word, 439 
restrained by an express covenant, id, 
action for rent on, 447. See Rent^ tCr. 

what amounts to an actual, or what to an agreement for, 625, 627. See 
Ejectment. 

how provc<l, 800. See Covenant. 

Denial ov Title : 

in action on sale of real property, effect of, 157. See Contract of Salc^ 
to creditors by debtor, 096. Sec Act of Bankruptcy. 

Denizen : 

bankrupt acts apply to, 688. See Assignees of Bankrupt. 

Denman's Act, 826 • 

Denuxination : 

stamp of proper, sufficient if of higher value than necessary, 121. See 
Stamps. 

Denoting Stamp, 121, See Stamps, 

Dentists : 

not affected by Medical Act, 276. See Medical Afan. 

DiSPARTINQ FROM DWELLINO-lloUSK : 

meaning of, in bankruptcy, 694. Sec Act of Bankruptcy. 

Departing the Realm : 

meaning of, iu bankruptcy, id. See Act of Bankruptcy. 

Deposit : 

vendee of real property may recover if vendor fails to complete, 158 
contract must be disaffirmed ad initio, 159 
where, paid to auctioneer, id. 

with H banker, Statute of Limitations runs from date of, 896. See 
LimUaXions, Statute of. 

paid on consideration which has failed, may be recovered with interest, 
366 

action against allottee of sharcB to recover, 740 
Depositions : 

taken before magistrates must be pr^nluced, 3 
when admissible instead of vivd voce evidence, 65 
certified copies of, when inadmissible, 94. Soe Copy. 
under a commission, id. 

mnst be taken with due formalities, ul. See Co 7 nmission ; iJocwmenis, 
wiinesM may refresh his memory from, 111. See H'itness. 

In bankruptcy proceedings, how prov^, 706-6. Sec Assignees of Banlc^ 
rupt. 

Descent : 

how traced, 643. 
how proved, 644 

entry not to be tolled by, 669. See Ejectment. 

Description : 

of assignor of bill of sale, in affidavit, 305. Bee BUI of Sale. 

of articles inshred against fire, what, necessary, 244. Bee Insurance, fire. 

of premises in ejectment, 620. See Ejectment. 

Designs : 

regUtratiou of, proved by certified copy, €0. See Copy. 
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D* sow TORT : 

execator, what constitutes, 783. See Executors and Administrators. 
Destruotiom : 

of document renders secondary evidence admissible, 3. See Documents. 
of property by defendant is a conversion, 594. See Conversion of Goods. * 

Detainer : 

what amounts to an arrest, 583, 704, 764 
Detention of Goods, 611 
plaintiff's j^roofs, id. 

action does not lie against one who never had the chattel, id. 

but it does against one who had and has improperly parted with 
it, 612 

effect of voluntary gift of document of title, id. 
if finder of a chattel loses it, no action lies against him, id. 
where two ur more deposit a chattel with a stranger, id. 
plea of no7i deiinet^ id. 

difference between conversion and detention, id. See Conversion of 
Goods, 

a pledge by ]>lainiiff to defendant must be pleaded, id. 
tenancy in common with plaintiff not admissible under plea, id. 
where goods lost through defendant's neglect, id. 
loss by more accident, defence to pica, id. 
tender of goods before action, a defence, id. 
denial v/ property or possession of the x>laiutiff, id, 

possession cannot be denied under non detinet^ 613 
leave and licence, id, 
damages, id. 

generally merely nominal, id. 

special, may be recovered, if laid, id. 

wliere there arc separate parcels of goods, id. 

<lefondaut had formerly option to pay value of chattel detained, id. 
secus since C. L. P. Act, 1854, id, 

Dktincb, 611. Detention. 

effect of plea of ** non detinety'* 823 
in action for, chattel may be obtained, 833 
Determination : 

of prosecution, proof of, 528. See Malicious ProsecuJtion. 
of suit, ]»roof of, in action for malicious arrest, 533. See Malicious A rrest. 
proof of, of term in action for double value, 449. See Double Valifc. 
of will in ejectment against tenant at will, 623. See Ejectment. 

Devastavit : 

evidence in an action suggesting, 789 

effect of admitting assets, id. See Executors and AdministJ^ators. 
Deviation : 

of IX ship from voyage insured upon, effect ofj 226 
what constitutes, id. 

master bound to sail without any, 251. See Insurance^ marine. 

Devise : 

doubtful if, of a lease a breach of covenant not to assign, 433. See Covenant. 

when use considered executed in, 616 

to a trustee since 1 Yict. c. 26, effect of, 617 

how disclaimed, 653 

effect of, to heir, id. See Ejectment. 

effect of, at common law, as against bond creditor, 791. See Heirs and 
Devisees. 

Devises : 

cannot maintain trespass before entry, 559. See Trespass. 
refusal to pay rent to, under disput^ will, no disclaimer, 635 
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ejectment by, of copyholds, 658. See Ejectment, 
actions agidnst, 790 et $eq* 

See Heirs and Devisees. 

Diploma : 

of medical man, how prored, 275, et seq. See Medical Man. 

Dibsotors : * 

efiect of contract of, of joint stock insorance companies where stock of 
companies only liable, 220 

power of, to appoint, &c«, officers, extends to retainer of an attorney, 265. 
See Attorney, 

liability of, of an inchoate company, 314 

where assent of, necessary for the transfer of shares, 323 

liable for misrepresentations in a prospectus, 505 

appointment of, who have made calls cannot afterwards be questioned, 746 
meaning of, in Companies, &c., Act, 1845, 750 
powers of, to make contracts under 8 & 9 Viet. c. 16, 755 
contracts by, with company, effect of, 756. See Company. 

Disability : 

what amounts to, under Statute of Limitations, 396 
effect of, 668 

provisions of 19 & 20 Viet. c. 97, 396 
“ beyond seas,*’ meaning oi. 397 
after statute has begun to run, is of no avail, 397 
of certain persons in Prescription Act, 483 
allowance for a second, limited, 668 
Discharge : 

voluntary, from liability under a bill, 211 
usually must be under a seal, id, 
but by the law merchant may be otherwise effected, id, 
effect of order of, in bankruptcy, 729 

justifies sheriff, &c., in releasing prisoner, 814 
Disclaimer : 

of patent proved by copy printed by Queen’s printer, 499 
to be taken as part of original specification, 502 
of part of patent when filed is conclusive, 503. See Patent, 
of a devise, how made, 653 
notice to quit, when dispensed with by, 635 
what amounts to such, id. See Ejectment. 

Disclosure : 

by informers, when privileged, 108. See Witness, 

Discontinuance : # 

of prosecution not of itself evidence of want of probable cause, 529. See 
Malicious Prosecution. 

rule for, evidence of termination of suit, 533. See Malicious Arrest. 
Dishonour : 

of bills, notice of, 1 

on wrong stamp not necessary, when, 118 
See Bills of Exchange. 

Dismissal : 

wrongful action for, 278. See Wages. 

certificate of, by two justices in action for assault 543. See False 
prisofiment. 

Disposition : 

meaning of goods being in a bankrupt's ** order,” Ac., 717. See Assign 
nees of Bankrupt, 

Dibbbntsbs : 

marriage roisters oi^ how fiur eridenoe, 91 
marriage between, in Ireland, 649 
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DX8TE188 : 

of goods of Talne of rent, if sold for less thsa that Taloe, 171 
if tenant quit through fear of, by superior landlord, id. 
trespass lies for taking priyileged 553 

in an action for taking goods as, for rent, justification may be shown 
under general issue, 554 
aoUon for exccssiTe, 536. 

proof of, in action for excessive, 537. See Excessive Distress. 
abuse of, effect of, 564 

effect of tender of rent after, but before impounding, 565^ 
no power to br&ik open outer doors under a warrant of, id. 
everything done lawfiilly for the purpose of, for rent, may be shown 
under Not guilty, 567 

for rent, waiver of notice to quit, when, 634 

evidence of no sufficient, on premises, under 0. L. P. ^ct, 1852, 
s. 210, 638 

when waiver of a forfeiture, 640. See Ejectment. 

tenant holding after notice to quit and not paying rent, not liable to, 678 
what is a sufficient impounding of cattle taken in, 682 
sale after tender of rent and costs, wrongful, 683 
replevin not confined to goods taken by, 675. See Replevin. 
doubtful if a protected transaction in bankruptcy, 724. See Assignees of 
Bankrupt. 

action for, sustainable against a corporation, 741. Sec Company. 
DlSTHlBUTlON : 

course of, of assets, 786. See Executors and Administrators. 
PisruRBANOig : 

action for, of common, 482. See Common, 

tortious, by a stranger no breach of covenant for quiet enjoyment, 138. 
See Covenant. 

of right of way, 485. See Way. 

of watercourse, action for, 494. See Watercourse. 

Ditch : 

evidence of ownership of, 560. See Trespass. 

DxYORoa : 

a mensd et thwo^ wife could not be sued as a feme sole after, 883 
a vinculo^ wife could be sued as a feme sole after, id. See Married 
ITcwian; Covertwre. 

Dock Warrant : 

in trover for, pledged for a sum of money, what damages recoverable, 598 
how stamped, 138. See Btamps. 

indorsement of, %r value, defeats right to stop in traiisiiu, 610. See 
Conversion of Goods. 

Doctor : 

aotioRS by, 275. See Medical Man. 

Doctor ow Laws ; 

proof of being, by books of university, 503t 
DoouMJnm; 

produeUon of, 1, 107 

whin necessary, 1 

* * when contents are in issue, t^. 

receipt not only evidence of payment, id. 
oeeupation may be proved oi^l j, id. 

but not rent or terms of lease, id. 
resolutions of public meetings may be proved orally, 2 
mere memorandum need not be product, id. 

but if incorporated in oral contract, must be, id. 
judidal proceedings proved by r^rd, 3, 58 
imd taking of recorded oaths, id. 
depodtiens in criminal inquiries must be prsdueod, id. 
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Documents — (eominwd , ) 
how procured, 3 

by subpoena duces teewn^ id. 
or a notice to produce^ id. 
when dispensed with, id, 

when docuttieiit lost or destroyed, 3 — 6 
diligent search must be made, 4 
what search suificient, 4, 5 
depends on nature of document, 4 
all probable places must be searched, 5 
when document held by a privileged person, 6 

in what cases privilege exists, id. See Privilege, 
where legal adviser privileged to refuse, 107 
when production physically inconvenient, id. 

inscriptions on monuments and banners, id, 
when documents are of a public character, 0, 08 
when the contents are admitted, 7 
rule in Slatterie v. Pooiey, id, 
admission on cross-examination, id. 
when in possession of person out of jurisdiction, 8 
on failure to comply with notice to produce, id. 
notice to produce, 11 
form of, id, 

must be in writing, id, 
misdescription in, id, 
service of, 12 

on whom, id, 

where attorney has been changed, id, 
when and where, id, 
on a Sunday, id, 
object of, 13 

after new trial ordered, id, 
how proved, id., 14 
effect of refusal to produce, id. 
when secondary evidence admissible without, id, 
secondary evidence, 9 

general nature of, id, 
proof by copies, 10 

must generally be verified by oatb, id, 
authenticity sometimes presumed, id, 
of ancient documents, id, ^ 

taken by copying machine presumed correct id. 
of attested documents, 11 

attesting witness need not be produced, id. See Attestation, 
of wills, id. See WUL 
of notice to produce, 14 
of other notices,* id. 
of agreement by seaman, id, 
on refusal to produce after notice, id, 
of lost bUl, 173 
of notiee of dishonour, 263 
of attomey^s bill, 269 
oral evidence to explain or add, 14 

general rule as to admissibility, id, 
when admissible, 15, ef seq, 

to explain technical langaafs^ 4d. 
or nsuage of trade, Ifi, 19 
or custom of a particular locality, id, 
or wtights and mssauxei, 13 
or times and seasons, id, 

# 
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to explain &rmmg leases* 22 
to explain ancient docnments* 23 
or an ambigaous act of parliament* id, 
or ancient charters, id, 
or private deeds if ancient* 24 
to explain or vary thd consideration stated, 2d 
to charge persons not mentioned, 27 
to show to what a contract applies, 23 
to prove frand, illegality, or error, 30 
to show that agreement wtis not to take effect, 31 
or that it has been discharged, id, 
as to patent or latent ambiguities, id, 
usage that underwriters not liable for jettison, 238 
usage of giving a month's warning or month's wages in case of 
domestic servants, 278. See Wages, 
whether contract excludes usage is for the judge, id. 
when not admissible, 18 

or usages of trado or localities if conflicting with written 
contract, 21 

of prior or contemporaneous verbal expressions, 24 
to exonerate a person named in it as a contracting party, 27 
to charge a person who contracted aa agent, 28 
to explain technical language, id, 

presumed to be duly stamped when lost, 33, 117* See Preaumptiona. 
aecua if shown to have been at one time unstamped, 117 
unstamped copy, when admissible as primary evidence, id. 
where transaction may be proved without unstamp^ document, 117# 
168 

unstamped, not a mere nullity, 11 S 

but may be evidence of collateral matters, id. 
time for stamping, 121 
penalty on subsequently stamping, 123 
within limitation of Stamp Acts as to value, 125 
what are agreements within Stamp Acts, 126 
foreign, when necessary to stamp, 139* See Stamps, 
proof of acta of ownership by private* 50 
expired leases, evidence to show by whom land was let, id, 
proof of acta of ownership by public documents, 51. See Hearsay Evidence* 
prasumption of payment from possession of, 36 
admission of contents of, by a party, 58 
admissions by xm uf, 60. See Admission. 
when proveable by copy, 68 — 72. See Copy, 

8 A 9 Yiot, e. 11^ provisions of, 827 
14 k 15 Viet. c. 99, provisions of, 828 
exemplifications under the Great Seal, 68 
exemplifications under the seal of a court, id. 
o&oe copies — 

in same court and same cause equivalent to original, id, 
of writ and return Inadmiasible in action against sheriff, 69^ 
certified copies — 

when evidence, id. 

of records in custody of the Master of the Eoll% 70 
of proceeding of oorpurationi^ id, 
of public companies, id, 
of entries in register^ id. 

of acts of state, legid doenmenta^ and jadimal proceedings 
of foreign states, 71 
of qualification of an apothecary, id. 
of registers under Merchant Shipping Acte, 72 



Index, 


917 


DocnxxHTg— *(conetfiu^<;.) 

of any book or doonmont admissible in evidence on mere 
production, 72 
of a foreign patent^ id, 
examined copies — 
court rolls, 75 

statutes, public and private, id, 
deeds more than thirty years old, 77 

coming from proper custody presumed genuine, id, 
not absolutely necessary to explain alterations, &o., in, id, 
execution of deeds, id, 
deeds requiring attestation, 78 

attesting witness must he called, id, 
although deed lost, id, 
if all attesting witnesses dead, id, 
if attesting witness has forgotten anything, id, 
one attesting witness enough to prove, id, 
if attestation by more than one witness requireil, id* 
what search should be made for attesting witness, id. 
signature of deeds, 79 

whether signature necessary under 1st or 4th sections of Statute of 
Frauds, id, 

deeds produced by a party claiming beneficially under them, 80 
if interest unconnected with the cause, id, 
deeds enrolled, proved by examined copy, 81 

proof of subscribing witness, when necessary, id, 
wills of personalty, 81 
of realty, id, 

execution of powers by will, 86 
by deed, id, 

doubtful if attestation conclusive as to observance of formalities, id,^ 
execution of powers by deed, 87 

alteration made by 22 & 23 Yict. c. 85, s, 12, id, 
handwriting, id. See Hwndwriiing, 
medical register proveable by copy, 275 
legal, filed in foreign or colonial courts, how proved, 71 
not necessary to prove seal or signature, &c., when, id, 
of a public nature, how proved, 72 
handwriting of ancient, how proved, 88 
of modem, how proved, id, 
experts may give evidence as to date of old, 110 • 
inspection of memorandum used to refresh memory of witness, 112 
but not if document merely used to prove handwriting, id, 
how far contents of, may be inquired into,iton cross-examination* See 
WiJtnees, 

inadmissible unless properly stamped, 116 

lost bill may be proved by a copy, 139, 173 

contents of notice of dishonour of a bill, proved by copy, 196 

office copy of a submission to an arbitrator, when admissible, 263 

attorney's bill may be proved by copy without notice to produce, 
269 

bill of lading, good evidence of interest in goods, 221 
when parol evidence admissilde to explain bought and sold notes, 324 
money paid on forged, may usually be*reoovered, 343. See Money hod 
and received, 

duty of person having, to keep safely, 882 
loss of, fell or note given to a creditor, 412 
of title, effect of gifr of^ 612 

of company which is being wound up, how far evidence, 744 
DoOUHBirTABT SvwxvoB Aoc, 827 
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IbblUtgF of owner for injury done by, 468 

where let loose at night for protection of iiremise^^ id. See Negligence ; 
AnimaZ, 

Dombstio Sbrtaiit ; 

action by, for wages or wrongful dismissali 278, See Wagee/ Mueier 
and I^Brvant. 

Dobbabt Parthbb ; 
liability of, 309 — 12 

share ol^ within reputed ownership clause, 718 
Bee Partner; Addenda. 

Doublb Bbnt ; 
action for, 461 

provisionfl of 11 Geo. 2, c. 19, s. 18 
notice mentioned in shitute need not be in writing, 451 
at least where dettiise by parol, iiL 
but must give a fixed time for quitting, id. 
statute only applies where a valid notice is given, id. 

Double Value : 

of land demised, action for, 449 
provisions of 4 Geo. 2, o. 28, a. 1, id, 
proof of the demise, 449 

tenantM in common cannot sue jointly where no joint demise, id. 
nor husband and wife on demise of husband alono, id, 
proof of determination of term, and of demand, id. 

determination usually proved by evidence of notice to quit, id, 
if such notice proved, no demand necessary, id, 
demand, how proved, 11 — 14. 

notice to quit with threat of requiring double rent safilcient, 449 
where defendant holds over after determination of a term certain, 
demand in writing must be proved, 449 
but demand need not be immediately on determination of tenancy, id. 
although plaintiff only entitled to double value from time demand 
made, id, 

where demand served on a feme sole, who afterwards married, 450 
receiver appointed by Court of Chancery may make demand, id. 
the value, id. 

how estimated, id. 
rent usually represents, id. 
defence, id, 

special traverSla usual, id, 

defendant may show that plaintiff has waived notice, id. 
recovery in ejectment, no waiver of right to double value, 451 
tenant holding ovspr under fair claim of right not within statute, id. 
of goods, recoverable ifdistrained where no rent due, 538 
Dbaft : 

on bankers, how stamped, 129. See Stampe; Chequee. 

Draibaob : 

may be part of custom of good husbandry, 172. See Waste, 

Deawbr : 

of bill, action by, against acceptor, 187. 

See Mills of Exchange, 

DBAwma : 

of bUl aoofedited by acceptance^ 176 
of bill, proof of, 188. 

See Mills of Eaochange^ 

Dbivbe : 

of a stage coach neglecting to inform a passemger of dangsr, e&et of 
468 

sdiould usually keep proper side of the road, id. See NegHgence. 
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Drivino : 

action for negligent^ 460» €t seq^ See Ntgligmee. 

Drugs : 

price of brewer's, cannot be recovered, S87. See Illegaliiy^ 

Druggists : 

not affected by Medical Act, 276. See Medical Man^ 

Drunkerkess : 

publican cannot recover for beer furnished to intoxicated person, 388 
See Illegality. 

Dumb Witness : 

how far competent, 100. See WUneee. 

Duplicate : 

original proof of notice of action, 771 
evidence of demand, 763. See DocwmenU. 

Duration : 

presumption as to, of life, 86. See PreeumptionB . 

Duress : 

money obtained by, may be recovered back, 846 

of goods, money paid on mere^ cannot be recovered back, 348. 

eecus on duress of person, 848. See Money had and received^ 

Dutt : 

progressive, cbaigeable on documents, 144. See Stanipe. 
Dwelling-house : 

service of notice to quit at, when sufficient, 634. See FjeetmetU. 
departing from, meaning of in ^nkruptcy, 694. See Act of Bankruptcy. 
Dyers : 

have a lien for general balance, 603. See Conversion of Goods. 


E. 


Earnest : 

what is, within 17th section of the Statute of Frauds, 290. See 
Frauds, Statute of 
Easement : 

right to light and air not gained by use unless enjoyed as, 480. See 
Light and Air. 

how gained under Prescription Act, 488 

to establish presumption of grant of, what must be shown, 487 

i^CCLESIASTIGAL COMMISSIONERS : 

leases, Ac., deposited with, proved by certified copy, 69. See DocumerUs. 
Ecclesiastical Corporation : 

within what time rente, Ac., mag be recovered by, 669. See Limitations^ 
Statute of 

Ecclesiastical Court : 

record in, primary evidence of will, 81. See Will; Documsnes. 
production of inventory exhibited by executor in, evidence of assets, 784. 
See Executors and Administrators. 

Ecclesiastical Penalty : 

witness not bound to answer questions which might expose him to, 104. 
See Witness, 

Education : 

incompetency of witness from defective, 99i See WUness. 

Effects : 

when want of, will excuse notice of dishonour, 19$^ See BUls of 
Exchange. 

SnoTifXNT: 

plaintiffis proofs, 614 

proof of sufficient title, by mere poeeeesioii, uA 
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plaintiff muBt recovlsr on strength of his own title, 614 
title under old Statute of Limitations held sufficient, id, 

although defendant in possession for several years next before 
suit, id, 

^ effect of 8 & 4 Will. 4, c. ^7, s. 34, id, 
mere possession for less thini twenty years, id. 
primd faxie evidence of title, id, 

lessee of copyholder need not prove custom to demise, except in 
action against the lord, 615 

tenant coming in under, or paying rent to another, cannot dispute 
bis title, 615, 621 

and a party may be estopped by an award, 615 
title, at what time, id, 

at time mentioned in writ^ id, 
if entry barred by Statute of Limitations, id, 
heir at law may lay his title on day of ancestor’s death, id, 
posthumous son, on day of father’s death, id, 
where a person has come lawfully into possession, id, 
as a tenancy at will, id, 
in action by mortgagee against mortgagor, id, 
day mentioned in writ may lie amended at nisi prittSy id, 
title, in whom, id, 

all persons in whom title alleged should be named in writ, id, 
plaintiff may recover part of land claimed, id, 
judge at trial may add names of claimants, 616 
if a term vests in executors, id, 

payment of one rent to common agent of plaintiffs, effect of, id, 
proof of title, legal estate, 616 

plaintiff must prove legal title, id, 

assignee of copyhold without surrender cannot maintain action, id, 
general rule as to the execution of a use, id. 

Statute of Uses does not apply to a chattel interest, id, 
as to execution of the use in devises, id, 
charge of debts does not give trustees legal estate, 617 
trust to receive and pay rents gives a legal estate, id, 
trust to permit cestui que trust to receive rent, id, 
to pay or permit cestui que trust to receive rents, uL 
provisions of 1 Yict. c. 26, ss. 30, 31, id, 
proof of legal title, presumption of surrender, id, 
deoid^ cases, id, 

when court presumes a surrender, 618 

mere ffict of term being satisfied no presumption of surrender, id, 
where term expressly assigned tp attend inheritance, id, 

. attendant terms, 8 d: 9 Yict. c. 112, id. 
provisions of act, id, 
effect of the statute not dear, id, 
assignment by a tenant for life inoperative, when, 619 
proof of legal title — estoppel, id, 

tenant may show title of his landlord has expired, 168, 619 
title expired, 619 

after service of writ, id, 
local description of the premises, 620 
variance, effect of, 629 

actual ou8ter^--^ectment of tenants in common, id, 

where action brought by one of several joint tenants^ id, 

what amounts to an ouster, id. 

possession by one of several joint tenants, ftc., of more than his 
diare, 621 

piOTUmw of 8 & 4 Will. 4, o. 27, •. 12, id. 
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ejectment by landlord^ G21 

usually not necessary to prove title, id. 

demise and its expiration must be proved, id. 
tenant cannot in general deny lessor's title, id. 
wheUier lessor or his assignee be plaintiff, id. 
demise and title from lessor to plaintiff sufficient proof, id. 
person claiming under tenant equally estopped, id. 
lessee not estopped from showing defect of title apparent on lease 
itself, id. 

encroachments on adjoining land made by lessee, 622 
licensee on same footing as tenant, id. 
proof of the tenancy, 623 

if there be a demise by deed or writing, it must be proved, id. 
where lease by parol, td. 

terms of a lease in writing may bo proved by oral admissions of 
defendant, id. See Documents. 
tenancy at will — demand of possession, id. 

where entry under a treaty for purchase or lease, id. 
or under a void lease, id. 

demand must be made before day named in writ, id. 
cestui que trust in possession is tenant at will to trustee, id. 
tenancy at will, how determined, id. 

by feoffment of lessor to another, id, 
by grant of lease to another, id. 
by entry of lessor, id! 
by assignment by tenant at will, id. 
by a vesting order on lessor's bankruptcy, id. 
demand of possession may be made on wife of tenant at will, 624 
as to case oi mortgagor and mortgagee, 659 
proof of tenancy from year to year, 624 
by payment of yearly rent, id. 

party entering and paying rent under a void lease, effect of, id. 
or under an agreement for a lease, id. 

tenancy from week to week may be created by paying rent weekly, 
625 

letting so long as both parties please is a letting at will, id. 
lease or agreement for a lease, id. 

general rule as to whether an instrument is, id. 
effect of words ** I demise,’* id. 

** shall hold and enjoy,” id. 
agree,” id. 

stipulation for a future lease ** on the usual terms,” id. 
decided cases, 625-6 

stipulation for something ulterior to agreement by way of a regular 
lease, 626 

for a power of distress, id. 
an actual demise may be created by letters, id. 
lease for more than three years must now be by deed, 627 
but if not by deed may be good as an agreement to one, id. 
tenancy, when determinable, id. 

from year to year so long as both parties please, id. 

** not for one year only, but from year to year,” id. 

** for a year and afterwards from year to year,” id: 

**foT twelve months certadn and six moni^’ notice afterwards,’^ 
id. 

other decided cases, 627-'S 
notice to quit^ when necessary, 628 
in tenancy from year to year, id. 
notice to quit, how proved, id. 
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by duplicate original, or examined copy, without notice W produce 
oricpnal, 62B 

notice to quit, at what time it muat be given, id. 
in tenancy from year to year, id. 

generally half a year before end of current year of tenancy, id. 
may be controlled by special agreement or loSal custom, id. 
must expire, when, id. 

where tenancy for less than a year, id. 
what necessary in a weekly tenancy, id, 
where agreement to quit at a quarter's notice^ 029 
or tenancy determinable by six months* notice, id. 
when tenant enters in middle of a quarter, id. 
decided oases, id. 

yearly tenancy created by holding over, &c. commenoes when, id. 
vitiation in rent does not alone make a new tenancy, 630 
Michaelmas primd fade means Michaelmas new style, id. 
but evidence admissible to show old Michaelmas meant by custom 
of the country, id, 

and evidence of intention of parties is admissible, id. 
where tenauoy from Feast of St. Miobael** in a deed, id. See 
Doevm^ntt. 

notice to quit, no evidence to prove commencement of tenancy, iiK 
but acceptance of it may amount to an admission, id. 
notice to quit, by whom to bo givmi, 631 

one of several joint tenants may give, id. 

either for his own share or on the part of all, id. 
by one, where tenant holds under a joint demise, sufficient, id. 

under the hands'* of the joint lessors, id. 
subsequent ratification of an unauthorized notice, not sufficient, id. 
receiver appointed by Coact of Chancery may give, 632 
secue as to a mere private receiver of rent^ id. 
an agent to receive and let may give, id. 
but not the agent of such agent, id. 
by steward of a corporation, id. 
notice to quit, to whom to be given, id. 
to subJesaee inoperative, id. 

where a corporation is tenant, not holding under seal, id. 
notice to quit, form of, id. 

in ordinary cases may he by parol, id. 
form of, nut material, id. 

but must refer to a distinct time, id. 
mid mush be explicit and positive, id. 
efiect of words “ or I shall insist on double rent,” id. 
at lllUohaftImas'* will do for old or new Michaelmas, 633 
an obvious mistake will not vitiate, id. 
decided oases, id. 

misdescription of premises not fatal, when, id. 

where parish misasmed, id. 
must indude sll presaises held under same demise, 634 
directed to tenant by a wrong Ohristisn name, id. 
notice to quit^ seraoe of, id. 

not neceismiy to serve, it personality id. 
sufficient if leffi at dwelli^house, id. 
onpKeneaes, on one of two joint tenants^ , id. 
notioe to quit, waiver of, id. 
by aoo^tanoe of rent, id. 
butmon^ must be reemved ^mrent, idL 
by distress for rent seeming due aftev expiration of; id. 
teens for rent due at or before^ uL 
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demand of subsequent rent not necessaiily a waiTer, 635 
by a subsequent notic^ id» 
decided cases, id, 

may be waived by tenant as well as by landlord, id, 
notice to quit, when dispensed with by disclaimer, id. 
by attornment of tenant to a strangel*, id. 

act must be one necessarily inconsie^nt with relation of lessor and 
lessee, id. 

decided cases, 635-6 

disclaimer dispenses with notice to quit in the case of a tenant from 
year to year, 636 

disclaimer relied on. must not be after day mentioned in writ, 637 
admission of disclaimer by tenant in possession, evidence against one 
who defends as his landlord, id. 
proof of forfeiture of the lease, 637 

lessor must prove demise and forfeiture, id. 
how far disclaimer works a forfeiture, 636 
clause of re-entry to be construed strictly, 637 
if for non-performanoe of covenant, burden of proof on plain- 
tiff, id, 

lessor cannot re-enter after parting with I'eversiOB, id.^ 
but termor demising for whole term may re-enter, id* 
provision of 32 Hen. 8, c. 34, as to re-entry against lessees, id, 
gi-anteo of part of reversion not within statute, id. 
but by 22 & 23 Ylot. c. 85, he now has all the advantage of it, id. 
re-entry for non-payment of rent, id. 

if at common law, what formalities requisite, id. 
but these may be dispensed with by agreement, 636 
provisions of 0. L. P. Act, 1852, respecting, id. 
lessor's proofs under act, id. 

evidence that there was no sufficient distress on premises, id. 
every part of premises must be searched, id. 
re-entry for other breaches of covenant^ 432, 639 

particulars of covenants and breaches must be given, 63^ 
variance in amount of rent claimed, immaterial, id* 
effect of licence to assign, id. 
forfeiture waived, id. 

defendant may show, when, id. 

effect of words, ^*and it shall be lawful for the landlord to re- 
enter,’* id. 

by acceptance of rent, 640 

unless lessor then ignorant of forfhitare, idk 
by demand of subsequent rent, id. 
acceptance of rent due before foi^feitare, waiver, id. 
by distress, id. 

effect of 14 Anne, c. 8, id. 

effect of teddng an insufficient distress, when proceeding under 
C. L. P. Act, 1852, 641 
by breach of a continuing covenant, 642 
as not to let, to keep insured, 8 bc*, id. 

* performance of covenant cannot he dii^ensed with except by 
deed, id. 

where forfeiture for non-payment of rent, imumh maj stop proceedings 
by payment, id, 

but no other breach can be thus cured, id. 
effect of breach of eevenant to insure, id. 

provisions of 23 & 24 Ylel. e. 126, as. 4-^11, id, 
actual widver only to extend to breaeh to which it specially 
relates, 648. Seo ^ 
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ejectment by heir-tft^laWf 643 
plaintifr's proofs^ id* 
provieions of 3 & 4 Will. 4, c. 106, id* 

descent to be traced from the purchaser, id. 
presumption as to person last enUtled, id. 
to what the act extends, id** 

descent may be traced through on attainted person, id* 
where there is a total failure of the heirs of the purchaser, 644 
proof of seisin, id. 

actual possession or receipt of rent, primd facie evidence of, id. 

BO payment of costs of rex>air8, id. 

possession of tenant for years gives seisin to owner of inheritance, id. 

guardian in socage confers seisin on infant, id, 
evidence of shooting, &c., not properly referable to right to soil, id, 
holding courts, &c., proof of existence and seisin of a manor, id. 
proof of descent, id. 

presumption of deatn, 86, 644 
births, deaths, marriages, how proved, 89 — 92 
hearsay evidence* when admissible, 37—40 
proof of niarria^, by reputation, &c., 645 

may%e primd facie proved by a witness who was present, id, 
ordinary proof of marriage, official registers, with some proof of 
identity, id, 

proof of marriage before 26 Geo. 2, c. 33, id. 

sufficient words of present espousal enough, id, 
doubtful whether presence of priest in orders essential at common 
law, id, 

* proof of marriage under 26 Geo. 2, c. 33, id. 
certain forms rendered necessary, id. 
registers, or copies of registers, evidence by certain statutes, id. 
effect of publication of banns in wrong names, 646 
where a wrong name fraudulently assumed, id* 
rules on the subject of banns, id. 
marriage not avoided by licence in wrong name, id, 
proof of marriage under 4 Geo. 4, c. 76 — 6 & 7 Will. 4, c. 85, &c., id. 
provisibna for publication of banns, id. 

marriage mflst be by a clergyman who is a third person, and not the 
bridegroom himself, 647 
marriages of dissenters, 648 

statutory provisions relating to, id, 
proof of place of meeting being registered, id* 
marriage of Jews and quakers, id, 
how proved, id* 
when only one a quaker, id, 

Jewish marriage, how proved, id, 
form of Jewish contract of marriage, id, 

if plaintiff a quaker^ marriage must be according to ceremonies of 
sect, 649 

marriages abroad, id, 

marriage acts do not usually extend to, id, 
if valid by foreign law, valid here, id, 
in proving, evidence must be given of foreign law, id, 
marriages in BooUand, id* 

between English subjects, according to Scotch law, good, id* 
how proved, id* 

marriage to be entered in a register, when, 649 
cerUfied copy of entry, evidenc^ id* 
marriages in Ireland, id* 

governed by general marriage law of England, id* 
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between Boman Catholics, 649 
dissenters, id. 

by a clergyman in a private room, id. 
certified copies of entries in registers, evidence, id. 
marriages abroad in British dominions, id. 
general rule as to validity of, id. 

between two Protestant British subjects by a Catholic priest, 650 
parties accompanying king’s forces abroad, id* 
presence of priest essential at common law, id. 
by missLouaiy not in holy orders, id. 
in India, how proved, id. 

proof of residence or consent not necessary, id. 
marriages abroad at a British Embassy, id, 

by priest of Church of England always valid, id. 
provisions of 4 Geo. 4. c. 91, id. 

marriage in chapel or house of Ambassador, id. 
in chapel of British factory, id. 
within tho British lines, id. 

marriage valid although one party not a British subject, id, 
defence, 651 

usually illegitimacy or a will, id. 
proof of illegitimacy, id. 

declaration of deceased person showing her illegitimacy, admissible, 
id, 

of a child bom in wedlock, id. 
presumptive evidence of non-access, admissible, id. 
sexual intercourse between husband and wife usually presumed, id, 
but presumption may be rebutted, id. , 

neither husbaud nor wife permitted to prove non-access, id. 
where child born three months after marriage, id, 
declaration of parents not admissible to bastardize child born 
after marriage, id, 

zecue to prove birth of child before marriage, id. 
children bom after divorce a mensd ti tl^o presumed bastards, 652 
unless access be proved, id. 
effect of marriage in Gotland after birth of child, id. 
declaration of legitimacy, how obtained, id. 
proof of a will 81, Bcq — 652 

provisions of 20 A 21 Viet. c. 77, relating to, id. 
in solemn form, id. 
effect of, id. 

probate copy, evidence of will proved, id. See Will, 
ejectment by devisee of freehold vniereet^ 653 
plaintiff s proofs, id. 
effect of devise to heir, id, 
disclaimer, id. 

is good if by deed, id. 
and perhaps if by parol, id. 
must be absolute, id. 

acting as executor of trusts under will, id. 
forgery and fraud, id. 

collateral circumstances admissible to diow, 654 
or to support will, id. ^ 
interlineation, id. 

presumption as to alterations in wills, id. 
incapacity from infisncy or coverture, id. 
from idiotey, &e«, id. 

testator must have a dispoting memory, id. 
rule as to ontu of proof, id. 
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general evidence reepeoting, 654 
produced by age or sickness, avoids a viU, id, 
not mere age or weakness, 655 

presumption is that testator was of competent understanding, id, 
revocation of one will by another — Statute of Fmuds, id, 
second will must be regularly executed, id, 
revocation of a will by cancelling, &o., id, 

6th sect, of Statute of Frau^, id, 
question for jury whether revocation complete, id, 
declarations of testator, when admissible, id, 
effect of a codicil confirming a will, 656 
implied revocations before the present Wills Act, id, 
not within Statute of Frauds, id, 
by a subsequent disposition of property, id, 
when seisin of testator was altered, id, 
where a material obange in circumstances of the testator, id, 
as marriage and birth of a child, id. 

In case of a woman, marriage alone was, id, 
revocation under the present Wills Act, id, 
to what Wills Act applies, id, 
by m^'iage, id, 

alteration of circumstances no longer is, id, 

by another will or codicil, id, 

effect of acts after execution of will, id, 

will operates as if executed immediately before death, 657 

effect of obliteration, Ac., Ac., id, 

will revoked, how revived, id, 

X)re8umption as to <lestruotion of will, id, 

' contents may be proved by parol, when, id, 
what amounts to cancellation, id, 
fjeetmeiit by devUee of a Imeehold interest^ id, 
plaintiff’s proofs, id, 

executor’s assent must be proved, id, 
assent of one executor sufficient, 658 
assent befoi*6 probate is good, w, 
by devisee, or heir of copyhold, id, 
plaintiff’s proof, id, 
soisin of testator, how proved, id, 
surrender to use of will not now requisite, id, 
will must be in same form as will of freehold, id, 
special custom must be proved, when, id, 
proof of admittance, 659 

heir need not give, when, id, 

nor grantee of reversion from lord, id, 

but a devisee must, id, 

heir before admittance may devise copyholds, id, 
aecu$ an unadmitted devisee or surrenderer, id. See Will, 
ijtciment by mortgagee, id, 

he need only prove execution of mortgage deed, id, 
no demand of possession necessary, tiA 
effect of receipt of interest from mortgagor, id, 
if mortgagee treat aa tenant one<^^l^iig under mortgagor^ 660 
effect of notice to pay rent to himself by mortgagee to mortgagor’s 
tenant, id, 

if such notice not lopudiated, id, 

payment of rent to xnortgagee by ntortgi^got’li lennoo, id, 

covenant that mortgagor ahall hold until a fixed id, 

when third person i» in poneeasion by a title prior to mortgagee, id, 

powers of mortgagee of turnpike tolls, 661 
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RjEOTMENt — (continued,) 

executlott of mortgage by trtuiteeB of a tarnpike road, how paid, 661 
effect of power giren to a railway oompany to mortgage the under- 
taking, id, 

cjeetmewt by execution creditor, 661 
plaintiff’s proofs, id, 
judgment, how proved, id, 

execution creditors entiled to ail debtoi^s lands, id, 
where a third person is in possession of debtor’s lands, id, 
where plaintiff is vendee of a term under fa,, 662 
sale by shenff without written assignment passes no property, id, 
ejectment by executor or adminiatrcUor, id, 

ItlaiutifTs proofs, id, 
leasehold title, id, 
death of termor, id, 
proof of probate, 81 
grant of administration, id, 
administration relates back to the death, 662 

term vests in executor from death of testator, id. See Executora 
and Adminislratora. 
ejectment by assigneea of bankrupt, id, 
proof of title of assignees, 684 
they may take or refuse a lease, 663 
adoption by means of a lease need not be express, id, 
but must be within a reasonable time, id, 

provisions of 24 & 25 Viet. c. 134, s. 131, id. See Aaaigncea of 
Bankrupt, 

ejectment hy pear son, id, 

]>laintiff’s proofs, id, 

need not prove title in patron, id, 
if presentation by parol, how proved, id, 
presentation by corporation must be under seal, id, 
institutiou, how proved, id, 
induction, how proved, id, 

need not prove that he has taken requisite oaths, 664 
defence in ejectment generoUy, id, 
only defence is no title in plaintiff, id, 
no pleadings in action, id, 

landlord cannot rely on title which tenant in possession would be estopped 
from setting up, id, 

* Statute of Limitations, 665 
provisions of, 665-9 

cases on old statute, 21 Jac. 1, o. 18, 669 

on 3 & 4 Will. 4, c. 27, 671-5. See Lim^edione, Skatule of, 
tenant bound to give lessor notice of service of writ o^ 579 
after recovery in, landlord cannot sue for rent, 170 
effect of merely bringing, id, 
recovery in, no bas to action for double valuo^ 451 
judgment in, proof of title in pkdntiff in action for mesne prodts, 578 
whether notice to dispute title necessary in, by assignee, 708. See 
Aaaigneea of BonJerupt, 

if plaintiff be non-suite^ defendant entitled to costs, 825 
if defendant do not appear at trial, id, 

Electiof : ^ ^ . 

bribery at, proved by unstamped document, 118. See Stampi, 

Eleotbio Telegraph Coupaitt : 

liable for libel sent by them, 742. See Defamation, 

Eleqit : 

tenancy by, how proved, 661 

ejectment by temvat by, ieL Set Bjcetmmt. 
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Elopkmeht ; 

husband not liable for necessaries of wife supplied after, 817 
and wife Is a competent witness to proye the adultery, id. 

Enoroaobmeht : 

made on adjoining lapd by tenant during term, presumption as to, 622. 
8ee MjtetvMWt. 

Ekqikb : 

liability of railway companies for injury caused by sparks from, 474. See 
Negligence. 

Enjoyment : 

what necessary to establish an easement under the Prescriprion Act, 488. 
See Way. 

Enlargement ; 

of time for making an award, effect of irregularity in, 264. See Award, 
Enrolment ; 

proof of, by indorscnient, 50. See Hearsay. 

Enrolment OrrioE : 

documents issuing from, proved by certified copy, 69. See Documents ; 
Copy. 

Entry *. 

in merchant's book of cox>y of letter, effect of, 34 
of payment for delivering a woman, by a doctor, 44 
against pecuniary interest, admiaqible, id. 
shipping, at Custom House, how far evidence, 51 
in lighthouse journal, original evidence, 52 
in any official logbook, id. See Hearsay. 
when admissible to refresh witness’s memory, 111. See Witness. 
of marriage in Scotch register, proved by copy, 649 • 
in bankrupt’s books, an admission of a debt, 687. See Assignees of 
Bankrupt. 

Entry on Land ; 

of heir has relation back to time of right of entry, 560 
of plaintiff in action for mesne profits has relation to first accruer of 
title, 579 
how proved, id. 

effect of, and x>ayment of rent under void lease, 627 

tenancy primd facie commences on day of tenant’s, 629 

effect of, in middle of quarter, id. 

must be within forty years after right accrues, 668 

mere, not equivalent to possession under Statute of Limitations, 667 

not to be tolled by descent, &c., 669. See Ejectment. 

Equitable Defence : 

to actions on bills, 212. See Bills of Exchange. 

cannot be pleaded in ejectment, 664 

nor given in evidenoe at trial, id. See Ejectment. 

Equity. See Chancery. 

Erasure : 

effect of, in a deed, 427, 441. See Bond; Covenant. 

in a deed thirty years old, 77. See Documents ; Alteration., 

Error : 

contract made in, may be avoided, 303. See Goode. 
interest may be flowed during proceedings in, 825 
Escape : 

action against diieriff for, on mune process^ 809, 
in ozeoution, 811 
proof of, 812 
wbat is an, 810-812 

constable may l^douff prisoners if necessary to prevent^ 765 
Escrow: 

whether deed delivered as, question for jury, 81. See Doeumente. 



Index, 


929 


Estate Tail : 

effect of barriag by Statute of LImitationSi C69. See Ejcctmenl. 
Estoppel : 

by record, what is, 55 

when recitals in deed considered as, 57 

marri^ woman not estopped by previous admissions, &c., as a feme sole^ 
from prpving coverture, 383 

how far judgment in ejectment is, in action for mesne profits, 578 
in ejectment, what is, 819, 621 

tenant cannot dispute lessor's title, id, 
whether original lessor or his assignee be plaintifi^ id, 
secus if defect of title appear on lease itself, id, 
doctrine of, applied to encroachments made by tenant during term, 622 
mere licensee on same footing as tenant, id, 
payment of rent under a mistake, no, id. See EjectmerU. 

Estray : 

lord of manor may have trespass for, before seizure, 552, See Treepate, 
Evidence : 

objection to admissibility of oral, bow taken, 2 
of secondary, how taken, 6. See Doeu,mente, 

Evidence of Title : 

lessor may sue lessee for anything done to destroy, 454. See Nuisance, 
Eviction ; 

effect of, 169, 428, 448 

must be specially pleaded, 448 

by landlord determines defendant's occupation, 169 

from part only of land, effect of, id. See Use and Occupation. 

evidence under plea of, 428 

effect of, as to liability for rent, id, 

evidence under non tenuit in replevin, 680. See Replevin, 

Examination : 

under a commission, 92. See Commission, 
of witnesses tivd voce^ 95. See Witness. 
of party in proceedings against hundred, 795. See Hundredors, 
Examined Copy : 

when evidence of original, 72. See Copy; Documents, 

Excess : 

in plea of son assault demesne^ 544. See Assault, 

Excessive Distress : 

declaration usually states, what, 536 

simply claiming more rent than is due, and then selling distress, not 
actionable, id. 

effect of tender before Impounding, id, 
evidence of the tenancy and rent due, id. 
by production and proof of lease, id, 
or counterpart id, 
by defendant's admissions, id, 
ae receipts, notices, &c., id, 
by parol evidence, id. 
tenancy must be proved as laid, id, 

lodger may sue landlord of person under whom he occupies, 537 
proof of the distress, id. 

not necessary to show goods sold or taken away, id, 
what is a sn^cient seizure, id. 
distress may be proved by bailiff or broker, id, 
proof of the excess, id, 

landlord not ^und to calculate value uicely, id, 
growing crops, id. 
beasts of the plough, id. 

when distress made after tender of rent due^ id. 
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value of goods seized, how calculated, 587 
damages, 638 

costs in replevin suit not recoverable, id, 
when excessive distress of growing crops, id. 
where no rent was due, id, 
sale of goods at under value must be alleged, id, 
for selling without appraisement, id, 
defence, 

effect of pica of not guilty, id, 

whether previous recovery in replevin bar to action, id, 

that chattel distrained was entire, id, 

no defence that plaintiff concurred in sale, id, 

defendant not bound by his notice of distress, id, 

and may distrain for rent due before a previous distress, id, 

Bxojiangr : 

of ecclesiastical corporations, proved by certified copy, 69. See Documents, 
more, of goods not considered as a sale, 281 
contract of, must bo declared upon as such, 305 

of acceptances does not create a debt in bankruptcy, when, 687. See 
Assignees of Bankrupt, 

Excuse : 

officers of, actions against, 773 

entitled to notice of action, &c., id, et seq. See Officer, 

Execution : 

sale of lease under, not a forfeiture of condition not to assign, 433. See 
Covenant, 

may bo valid notwithstanding an irregularity, 565 
writ of, biuds goods from what time, 687 — 801 
creditor, ejectinept by, 661. See Ejectment, 
when debtors taken in, no debt to support commission, 686 
seats if discharged under Insolvent Debtors* Act, id, 
procuring goods to be taken in, an act of bankruptcy, 697. See Act of 
Banh'uptcy, 

levied against bankrupt after act of bankruptcy, when protected, 723 
ligainst bankrupt, what are protected, 725 

may bo set aside after registration of valid composition deed, 738 See 
* Assignees of Bankrtipt, 

action against sberiff for taking plaintiff's goods in, 801 
what goods may be taken in, id, 
action agauist sheriff for escape in, 811 

landlord entitled to one year’s i*eut beforo goods are taken in, 806, 807. 
See Sheriff, 

Execution of deeds, Ac. : 

of will, how proved, 81 c/ seq 
of powers by deed or will, 86 
formalities necesstiry for, id. See Will, 
of conveyance by power of attorney, 158 
vendee may refuse to accept, id, 

of an award does not usually require a witness, 264. See Award, 
put in Issue by non esifetclum^ 426. See Deed; DoemnenUn 
Executor de son tort ; 

wbat oonstitutes, Ao., 783 — 787 

may show in mitigation of damages that he has paid debts of deceased, 04 
action by rightful executor against, 781 
Sde ExteiUors and Administrators, 

Executors and Adhinistrators, 777 
adions id, 

probates granted by court of probate only, id. 

letters of administration granted by court of probate only, id. 
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Executors and Admikistrators — ( wtUinued ^) 
po||pr8 of court of probate, 777 

pr^ate or administration may be granted by district registrar, idL 
20 ic 21 Viet c, 77, jurisdiction of county court in administration, 773 
appointment of administrator pendente lite^ id. 
effect of grant of administration, id. 

effect of bond fide payments made wbei*e administration revoked, id. 

effect of renouncing probate, 779 

former grants of probates are confirmed, id. 

20 & 21 Viet. c. 79, s. 95, id. 

when executor, &c., may sue as such, id. 

on contracts made with himself, when, 799 
evidence of title, as executor or administrator, 780 
not in issue unless specially denied, id, 

where representative character denied, issue is on plaintifl^ id. 

forgery of will cannot be shown, id. 

or incompetency of testator, id. 

question of bona notahilia no longer arises, id. 

probate granted to one sufficient to support action by several 
executors, id. 

insufficiency of stamp on probate, id. 

non-joinder of co-executor matter for plea in abatement, id. 
whether in tort or contract, id. 
evidence of the cause of action, id. 

same as in action between testator and defendant, id. 
form of declaration, id. 

evidence on plea of Statute of Limitations, 731 
where testator died abroad, id. 

executors barred in same way as testator would have been, id. 
decided cases, id. 
evidence of payment, id. 

to executor of forged will, good, id. 
under probate of will of a living person, id. 
to administrator where will exists, id. 
before revocation of probate, 773 and 781 
set-off, 781 

evidence in action ]jy rightful against wrongful executor, id. 

executor de non tort may give evidence of payments of debts, id. 
such payments not always allowed in mitigation of damages, id. 
decided cases, 732 
actvyne against^ id. 
action for a legacy, id. 

cannot usually be maintained at law, id. 
eecus if executor have rendered an account to legatee, id, 
or for specific legacy after assent, id. 
assent to a life interest in a chattel, effect oi^ 782 
evidence on plea of ne ungues executor, id. 
issue on plaintifif, 783 
must be specially pleaded, 782 
does not deny cause of action, id,* 

presumption that probate is in possession of person entitled to it, 783 
sufficient to show defendant an executor de eon tort, id. 
what makes a person executor son tort qoestimi of law, id, 
slight acts of intermeddiing sufficient, id. 
merely taking a book, id. 
or bedstead, id. 
decided cases, id. 

no executor de son tort by merelj taking under a tortiona executor, 

733 

executor knowingly coUeeting assets for an exeeator de sow tort, id. 
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executor de son tort of rigbtful executor, 783 
eTidence ou^ne otdministra/vit — ^proof of assets, 784 
issue on plaintiff, id. 

if assets come to bands of defendant after writ issued, id. 
bow pliuntiff may prore assets, id. 

by producing inventoi^r exhibited by defendant in ecclesiastical 
court, id, 

probate stamp prtmd/acte of assets, id, 

submission to arbitration, effect of, id. 
admission by executor that debt was just, id. 
payment of interest on bond, no admission of assets, 785 
admissions by executor before probate, id, 
leaseholds, how valued as assets, id. 
assets mean legal not equitable assets, id. 
effect of plea of plene adminutravit^ id. 

if several plead and some have assets, id. 
evidence on pUne adminUtraint in answer to proof of assets — ^payment of 
debts, id. 

defendant may prove assets exhausted, 736 
payment of lower before notice of debts of higher degree, id* 
reasonable funeral expenses allowed out of assets, id. 
executor authorizing unreasonable ones, liable personally, id. 
jMiyments made after issuing wri^ id. 
executor de son tort paying specif debt, id. 
payment must be out of the assets, 787 
evidence on plene ndminiatravU — retainer, id, 
right of defendant to retain, id. 
executor de son toi^t cannot retidn, id. 
one of ti^ executors may retain, id. 

evidence on plene administravitf in answer to proof of assets — payment of 
debts, 785 

payment of simple contract debts before breach of covenant com- 
mitted, 786 

where covenant for payment of rent and executor in possession, id. 
where defendant pleads ^‘no assets"* simply, id. 

22 & 23 Yict. 0 . 35, id, 
course of distribution of assets, id. 

funeral expenses and proving will, &c., id. 
debts due to crown, id. 
debts created by particular statutes, id, 
of lecord if registered, id. 
by specialty and rent, id. 
simple contract^ id. 

evidence on plea of outstanding debts, Ac., replication per /mu{f cm, 787 
must be speciidly pleaded, id. 

if judgment pleaded, per fraudem replied, and issue taken thereon^ 
788 

executor oonfesaing judgment to creditor, effect oi^ id. 
revocation of authority by death, id, 

evidence on plea of Statute of Limitations — promise by one executor, id. 
there must be an express promise, 789 
. where several co-defmdants, there must be a promise by all, id. 
promise must be in writing, id. 
admission of oo-exeeutor, id. 

’ effect of payment of prindpal or interest, id, 
evidence in an action snggesUng a devastavit, id, 
effect of admitting assets by pleadings, id. 
plea of non eet factum admits assets, id. 
so of release, payment," or non-aesumptitj id. 
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E^boutobs akd Administrators — { ewUinu > ed ,) 

4 judgment for plaintiff on demurrer, evidence of assets, 789 
devastavit of one, does not affect other executors, id, 
suggestion of death, id, 

when power to make, id^ 

have property vested in them before possession, 533 

declaration of testator in action against, 4j3 

admission of one as against the others, 63 

if one of two, enter on premises, effect of, 166 

if, of tenant from year to year hold on paying rent, id, 

cannot usually sue for breach of promise of marriage to his testator, 261 

after paying legacies in full, may recover back legacy duty, 333 * 

may he liable as an assignee, even though de son torty 429 

set-off by and against, 418 

d^olution of lease to, by operation of law, no breach of covenant not to 
assign, 433 

cannot assign lease without license if assigns named, ul, 
may bring action under Lord Campbell's Act, 477 
if they omit to do so for six months, 478 
after probate may bring trespass for goods taken beforo probate, 552 
if teim vests in several, whole may be recovered in ejectment by one, 616 
acting as, does not affect power to disclaim real estate devised, 654 
assent of, to devise of leaseholds, 657 
ejectment by, 662. See Ejectment, 
disposing of testator's stock, not a trading, 690 

goods in bankrupt's possession as, not in his V order and disposition," 
720. See Assignees of Bankrupt, 

Exemplification : 

under Great Seal, proof of documents by, 68 
under seal of a court, id. See Documents, 

Exemption : • 

of some agreements from Stamp Acts, 123 — 125. See Stamps, 

Exoneration : 

from a promise of marriage may be jlmplied, when, 263. See Marriage. 
Expenses : 

vendee entitled to what, on failure to complete by vendor, 158, 160. See 
Contrctct of Sale, * * 

funeral, of husband may be recovered from infant widow, 300 
funeral, allowed out of assets, 786 

plaintiff cannot recover under Lord Campbell's Act, 478 

Experts : 

• opinions o£^ when admissible^ 110. See Witness, 

Expiratiov : 

tenant may show, of lessor's title, 619. See Ejectment, 

Expulsion : 

by landlord of tenant's servant not necessarily an eviction of tenant^ 169 
Extortion : 

action against sheriff for, 817. See Sheriff, 

Extras : 

to fix defendant with liability for, plaintiff must proven what, 326 
general rule as to liability fpr, id, 

in daim for, written contract must be produced, thongh plaintiff only 
seek to recover extras, id, 
if unstamped , id. See Stamps, 
parol evidence as to, 116 

implied contract to pay for, when, 325. See Work and Materials, 
Extracts: 

made horn, a book; inadmissible to refresh memory. 111. Sae Witness, 
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Factor : 

payment to, may he good, 409 

Bet-off by and against, 419 

may Have trover before receipt of goods, 588 

X>owerB of, to sell or pledge goods, 586 

bae a lien for general babince, 603 

gooda in poBsessiou of bankrupt, not in his order and disposition,*’ 720. 
Sec Assignees of Bankrupt, 

Factors* Acts : 

povers given by, to factors, ke,^ 586 
Fact : 

money paid with knowledge of, cannot be recotered, 344 

secus if paid in ignorance of, 344. Sec Money had and received. 
Faculty : 

right to pews proved by, 498. See Pew, 

Failure of Consideration : 

in action on bills, effect of, 206. See Bills of Exchange, 
money may be recovered back on, 340. See Money had and received. 
False Imprisonment : 

actions against judges, magistrates, Ac., 548 

general rule as to acting within or beyond limit of authority, id, 
where jurisdiction exceeded, id, 
magistrate may be liable in trespass, id, 

when magistrate commits a party for re-examination for an unreason- 
able time, 549 

actions against justices of the peace regulated by statute, id, 
when officer detains a party under process after bail tendered, id, 
when prisoner removed to a wrong class in prison, id, 
action against Vice-Chancellor of the University of Cambridge, id, 
liability of steward of Court Baron, id^ 
sheriff liable for the arrest of wrong person by mistake, id, 
liability of county court judge, id, 
dork of county court merely a ministerial officer, 550 
commissioners of sewers, liability of, id, 
form of action with regard to private persons, id, 

difference between false imprisonment and malicious arrest, id. 

liability of attorney for arrest, id. 

cases decided as to what amounts to a trespass, id, 

}>roof of the imprisonment, 651 

to prevent a person from going in a certain direction along highway 
not, id. 
damages, id. 

when plaintiff compelled by arrest to pay more than is due, id, 

• has heea remanded by magistrate, id. 

imprisoned on warrant of commitment on coronei^s inquisi- 
ikaskf id. 

defence, id. 

effect of plea of not guilty, id, 

jusUfioation under an attachment must be pleaded specially, id. 
oar by authority of law, id. 

except where party may plead generally by statut^ id. 

when trei^ass oommittM by authority of Crown, id. 

sneh defence avdlable under general issue, id. 

private individual not within 21 Jac. 1, o. 12, u. 2, id. 

pJaintifTs witnesses cannot be cross-examined as to plaintiff’s charao- 

* ter, 552. See IftlfieM. 

Fajubb Fanntcis : 

ino|Mrty,imi changed when goods obtained under,, 585. See Oeniversian 
if Goods. 
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Falsb Rxi^bbsbhtations : 

action for 504 et seq. See DeeeU^ 

False Rbturn : 

action for, sustainable against a corporation, 741. See Company, 
action against sheriff for, 808. See Sheriff. 

False Swbabimo. See Perjury. 

Faembr ; 

not within the Lord’s Day Act, 888 
Fast Day : 

bill falling due on, when payable, 189. See BUU of Exchange. 

Father : 

has no insurable interest in ills son’s life, 242. See Imurance^ life. 

Fees : 

barrister cannot sue for, 828 
physician may sue for, when, UL 

' sheriff’s officer must sue for, whom, ul. See Work and Materials. 
excessive, exacted by a public officer may bo recovered back, 847 
title to an office may be tried in an action to recover, how, 349. See 
Money had and received. 
what, sheriff entitled to, 817. See Sheriff. 

Fellow : 

of Royal College of Physicians cannot sue for fees, 278. See Medical Mail, 
Fellow-Servants : 

liability of master for acts of, 475. See Master aivd Se^'vant. 

Felon : 

wife of, may l^e a trader, 688. See Assignees of Banhnipt. 

Felony : 

carriers liable for, of their servants under Land Carriers’ Act, 366, 367. 
See Carrier. 

special plea imputing, and abandoned, may be urged in aggravation of 
damages, 543 

magistrate granting a warrant on charge of, without information, liable in 
trespass, 548. Assault. 

constable may arrest on suspicion of, 765. See Constable. 

Feme Covert. See Married Woman; Husband. 

Fence : 

liability for non-repair of, 473 

general rule as to obligation to repair, 682 

presumption as to ownership of, 560 et aeq. See Trespass. 

Feoffment : 

of lessor to another determines a tenancy at will, 623. See J^ectment. 
Ferry : 

• may be proved by reputation, 41. See Hearsay. 

Ferryman : 

is not as mch a common carrier, 860. > See Carrier. 

Filing : 

of bill of sale, 804. See BUI of Sale. 

Filing Declaration of Insolvbncy: 
in bankruptcy for adjudication or, id. 
is an act of bankruptcy, 705* Sm Act of Bankruptcy. 

Finder : 

of goods, may have trover for them, 589. See Cbyivertfon of OoodCm 
Fine: 

chirograph of, evidence of contents oi^ 69. See Documents. 
payable on admission to a copyhold estate may be a n ee ea my for an 
infont, 890. See Infant. 

on admission to a copyhold, limitation of aethm for, SOS. Ste 
Statute of. 
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Fibb : 

proof of loss of sMp by, 230. $de Imuranee^ marine. 
liability for the negligent keeping of, 473. See Negligence, 

Fibx Inbubaboe: 

policy o^ how stamped, 143. See 

action on, 244. See Ineurance^ fire* 

Pish : 

trespass will not lie for taking, nearly secured in a net at sea, 553' 
Fisbbrmam : 

buying fish at sea to sell, how far a trader, 639. See Assignees of 
bankrupt, 

FlfBBAT : 

owner of, may maintain trespass, when, 558. See Trespass. 

Fixtures : 

agreement to purchase, not within 4th sect, of Statute of Frauds, 151 
value of^ cannot be recovered in action for goods sold and delivered, 305 
may be, on an account stated, when, 358 
liability of lessor, whose bailiff wrongfully distrains, 558 
when i>art of the freehold, 554. See Trespass. 
trover cannot be maintained for, 582 

reversioner may have trover for, after severance, 591. See Convers^ion of 
Goods. 

are not within reputed ownership clause, 719 

coses decided as to what are, 719, 720. See Assignees of Bankrupt. 
mortgage of, with freehold, need not be registered, 804. See Bill of 
Sake. 

FiiAO : 

warranty of, in policy of marine insurance, 224. Boo Insurance^ marine* 
Foot Passbbokrs: 

duty of, ih crossiug a highway, 463. Negligence* 

Forbion Bilii of Exohabqb : 

* stamp on, 132. See Stamps. 

protest off 196. See Bills of Exchange* 

Foreign Court : 

judgments and judicial proceedings how proved, 71, 829 
order of, made ex partef how proved, 72. 

of Admiralty, condemnation by, not evidence of capture, 230. See Insu* 
mnee, marine. 

Foreign Instrument : 

when necessary to stamp, 139. See Stamps. 

Foreign Judgment : 

how proved, 71, 829. See Documents* 

Foreign Law : 

how proved, 76 

marriage valid by, valid here, 649 

must be proved in proving foreign marriage, id* See Bb'ths, DeatliSf and 
Ma/rriages* 

Foreign Patent : 

how proved, 72 
Fobbiqn Kboistbb : 

of births, marriag^ and deaths admissible when, 92 
copies of, when evidence^ id. 

FofonsN Sboobitibs : 

ooniraetto deliver, not within 17th seeUon of Statute of Frauds, 284. See 
FraudSf SUdfris of 
Foreign Ship : 

insurance on» without intereBt, la valid, 220. See Inewrance^ marine* 
FoiBiQN Stats : 

judicial proceedings iu, how proved, 71, 829 
treaties and ether ads of, 71, 829 
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existence of, judicially noticed, 7S 
or existence of war with, id, 

Forfeiturb : 

witness not bound to answer question which might expose him to, 103, 
See WilntM, 
proof of, of a lease, 637 
how waived, 639 

service of declaration for, will prevent landlord from suing for subse- 
quent rent, 170 

of condition not to assign, sale of a lease under execution not, 433 
when advantage of, not taken by reversioner, 666. See Covenant; 
Ejectment, 

of replevin bond, 446 

of shares, effect of, on liability to pay calls, 755. See Company, 

Forqb : 

may be a nuisance if erected near tbe house of another, 455 See 
Nuieance, 

Foroert : 

as defence to action on bills, 204, See BilU of Exchange, 
money paid upon a forged instrument may usually be recovered 
back, 343 

unless party paying ought to have ascertained or known the hand- 
writing, id. See Money had and received, 
what evidence admissible to impeach will, on ground of, 654. See Will, 

Foroetfulness : 

of a fact, money paid in bond Jule^ may be recovered back, 344. See 
Moivey had and received. 

Fraud : 

good defence to an action of contract, 383 
must be specially pleaded, 203, 383, 822 
must be replied, if relied on, 414 
what amounts to, 883, id, 

false statement of accounts, 384 
of an agent, effect of, id, 
employment' of puffers at an auction is, id, 
of single puffer, id, 

in an action by principal against surety, id, 
cases decided on this question, 385 
,, oral evidence always admissible to prove, 31 
may be shown by an unstamped instrument, 118 
08 defence to action on sale of realty, 156 
how pleaded, id. See Contract of Sale, 
how far a defence in actions on bills, 203. See Bill$ of Exchange. 
in effecting a marine insurance, effect of, 239. See Fnswrance; marine: 
or policy of life insurance, 242, See Insurance ; life. 
effect of, on^ale of goods, 585 
effect of, in action for not accepting goods, 299 
if goods bought fraudulently on credit, 321. See Goods, 
money obtained by, may be recovered back, 346. See Money had and 
received, 

if consignor conceal by, value of goods delivered to a common car- 
rier, 360. See Carrier, 
practised on a releasor, 414 
effect of plea of, to action on a bond, 444 
by a surety, id, 

what evidence admissible to impeach a will^on ground of^ 654 
effect of, by a corporation, 743 

8 8 
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Fraud— ( eonttnuee^.) « 

of company no defence by shareholder against creditor of company^ 75^. 
See Company. 

on Assignment of goods, proreable by declaration of assignor, 803 See 
AdmUsion. 

action for misrepresentations, .504. See Deceit. 

Frauds, Statutr of : 

4th section^ 150, 283 

contract by deed perhaps not within section, id. 
what is an “ interest in or concerning land, id. 
f met 08 indaetriales are not, id. 
grass or growing fruit perhaps are, id. 
timber sold at so much per foot, id. 
agreement to take fixtures at a valuation, 151 
to take furnished lodgings, id. 
for board and lodging, id. 
to give up certain premises, id. 

as to laud, though not in writing, if entirely performed, evidence 
for collateral purposes, ul. 
share in a mine, within 4th sect., id. 
shares in unincorporated mine company, id. 
writing must specify the terms of agreement, 152 
auctioneer's receipt for deposit, insufficient, id. 
not necessary that terms should be on a single paper, id. 
contract may be collected from several papers, id. 
but connection must appear on papers, id. 
though it need not be a specific description, id. 
if offer to buy made, may be retracted, when, id, 
or offer to sell, id. 
writing must be signed, 1 53 
printed name sufficient, id. 
immaterial on what part of agreement, id. 
signing as a wUnesa may be sufficient, id. 
if writing signed only by party to be charged, sufficient, id. 

even though agreement purport to be inter partea^ id. 
authority to sign need not be in writing, id. 
sale by auction is within statute, id. 

auctioneer agent for vendor and vendee, 153 
his signature in his book sufficient, id. 
aecua on sale after auction, id. 
agent to sign must bo a third person, id. 

if contract not in writing plaintiff may sometimes recover on an account 
stated, 155 
aa. 1, 2, and 4, 171 

the three years excepted-in sect. 2, must be from the making^ not from the 
commencement^ 171 

effect of entry under (>arol lease for more than three years, id. 

change create by 8 & 9 Vict« c. 106, s. 3, id. 

as to stamp on old lease when produced to show terms of new, 171 

provisions of s. 4, respecting guarantees, 258 

how varied by 19 & 20 Viet. c. 97, id. 

promise must be a ** collateral** one, id. 
and must be made to the original editor, id. 
names of both parties most appear on the writing, 254 
continuing guarantee, what amounts to, id. 
provisioos of 5th clause of 4th seot., apply to what eontnete^ 283 
contract for a year’s service to commenoe on a fatore day, id. 

17th aecLf protnsiona o/, 284 
coniraets within action, id, 

when subject mattef of contract not in eaac, not within atatnte, id. 
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Fra^uds^ Statute of — (continued.) 

provisions of Lord TeAeiden^s act) uf. 

executory contracts relating to goods in es3e, within 17tli sect., id, 

80 are sales by auction, 284 

but not shares of a joint stock banking company, id. 
sale of shares in a canal company not within this section, id. 
nor of railway shares, or of shares of mining companies, id. 
nor sale or contract to deliver foreign stock, id. 
sjile of timber and growing crops within section, id. 
an agreement by a printer to print a work is not, id. 
nor contract to make a set of artificial teeth, id. 
acceptance and receipt within sect. 17, what amounts to, 285 
acceptance without delivery insufficient, id. 

as long as vendor retains control over goods there is no accept* 
ance, 287 

but there may be a constructive acceptance, id. 
effect of delivery of samples, 285*290 
of part of goods, effect of, 285 
effect of delivery of bill of lading, 287 
there need not be an actual delivery, 289 
where a joint order for several classes of goods is given, id. 
earnest or part payment, 290 
meaning and effect of, id. 
acceptance of, changes the property, id. 
what note is sufficient within the 17th section, id. 
it may consist of several documents, id. 
must contain names of both parties, or of their agents, td. 
a memorandum made after the contract, is sufficient, id. 
but must be made before action brought, 2^1 
where price omitted in, id. 

when price is ambiguous it may be explained by oral evidence, id. See 
Addenda. 

note is to be made and signed by parties to be charged, 292 
• it need not be signed by both parties, id, 
position of signature is immaterial, id. 
printed signature is sufficient, id. 
signature by mark may be sufficient, id. 
but by initials is not sufficient, id. 
or by their agents thereunto lawfully authorised, id. 
agent must be some third party, id. 
but need not be authorised in writing, 293 
subsequent recognition of agent’s act sufficient^ id. 
sale by auction, id. 

is within 17th section, id. 
where same person buys several lots, id. 
auctioneer agent for both parties, id. 
becomes vendee’s agent, when, id, 

if auctioneer himself sue, his signature is not sufficient^ id. See 
Auction; Auctioneer. 
sale by broker, 294 

effect of bought and sol xiotes, id. 
of alterations in, 295 

effect of entry and payment of rent under lease vend by, 684. See Eject- 
ment. , 

revocation of wills under, 655. See Will, 

where requisites not complied with, no property passes on sale of 
goods, 588 

mutual promises to marry are not within, 261 
FrAUOULBITT AsSlQMMBlfT I 

evidence of, S03* See S/i€r(f. 
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Fraudvlbnt Ck>vvBTAN<ns ; m . ' 

what amoDots to in bankruptcy, 697, 700, 704. See Amgntesoj BanJc^ 
rapt ; Bcmierupt ; Act of Bankruptcy, 

Fbatoulbiit Pbbfbrkncb : 
what is, 700, 704 

not always ayallable as an act*of bankruptcy, 703 

to recover goods delivered by assignees of a bankrupt must prove, 
what, 596 

after filing petition, 693 

usually act of bankruptcy, 698. See Act of Bankruptcy ; Bankrupt, 
FAudulknt Kbmoval : 

of goods from premises, 676. See Replevin, 

Frauddlbnt Transfer : 

sale of goods below market value, not of itself, 700. See Act of Bank~ 
ruptcy. 

Freehold : 

vendee of land described as copyhold, not bound to take, 157 
Prreiioldeb ; 

is entitled to the possession of the title-deeds, 590 
Frbbwakren: 

right to, may be proved by reputation, 41. See II ear my, 
in alieno solo^ owner of, may have trespass, 558. See Trespass, 

Fukioiit : 

how and when recoverable, 248 
lien for, what it is, 249 
pro raid when recoverable, id, 
insurance on, 221, 222 

in action on policy on, assured must show, what, 223 
no constructive total loss of, if ship worth repairing, 234 
charterer cannot refuse to pay on almndoning cargo, 250 
to be earned, how taken out of order and disposition of assignor, 719. See 
Affreightment ; Assignees of Bankrupt, 

Friendly Society ; ^ 

rules of, proved by certified copy,' 70. See Documents, 

Frcotds Industrialrs : 

not an interest in land within Statute of Frauds, 150. See Frauds^ 
Statute of. 

Full Disclosure : 

necessary in efiecting a policy of marine insurance, 239. See Insurance — 
marir^. 

Funeral : 

expense of husband's, may be recovered from infant widow, 390. See 
Infancy. 

expense of, allowed out of assets, 786. S<‘e Executors and Administrators, 
plaintiff under Lord CumpbelFs Act cannot recover expenses of, 478 


G. 


Game : 

money lent to play at an illegal, cannot be recovered, 886. See lUegaZUy, 
Gamb Law Act : 

persona acting under, actions against^ 773 
entitled to notice of action, id, * 

Q A VINO ; 

all contracts by way of, void, 386 

money lent to play at illegal game cannot be recovered, id. See lUegaliiy, 
Gaoler : 

receiving prisoner under warrant of magistrate^ is within 24 Geo, 2, c. 44, 
a. 6, 762. See Cbmfciftfc. 
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Gardener : 

head» is a menial servant, 279. See Waget* 

Gayslkind : 

custom of, judicially noticed, 75* See Judicial Notice^ 

Gazette : 

contents of, how far evidence^ 54 

proclamation may be proved by production of, id. 

but not appointment of ofSioer in army, id. See Hearsay, 

General Board ov Health : 

persons acting under, actions against, 773 
entitled to notice of action, &c., id. 

General Issue : 

what may be given in evidence under, in an action for not accepting 
goods, 297 

mei^er of loan in a higher security may be shown under, 337 
by statute may be pleaded by constables when, 759. See Constable. 
and by justices, 771. See 2'itles of various actions. 

General Register Ofeioe : 

copy stamped with seal of, evidence of place of meeting therein men* 
tioned, iking registered, 648. See Ejectment. 

Gestation : 

period of, presumed to be cd>out nine months, 33. See Presumptions. 
Gift : 

property does not pass by, of goods, unless by deed or delivery, 585 
from plaintiff may be shown under plea that the goods are not the 
plaintiff's, 601. See Conversion of Goods. 
what is a fraudulent, in bankruptcy, 697. See Assignees of Betnkrupt. 
Give : 

the word, no longer implies a covenant, 425. See Covenant, 

Good-Fiuday : 

bill falling due on, when payable, 189. See Bills of Exchange, 

Good Husbandry, 172. See Waste. 

Goods : 

action for not accepting^ 281 
duties of vendor and vendee on sale of, id. 
where price partly consists of other articles, id. 
where a mere exchange, id. 

at common law, sale of, is good, though merely oral, 2S2 
what amounts to a valid contract, id. 
property ’in, is transferred, when, id. 

general rule respecting contracts contained in a written correspondence, id. 
a bidding at an auction may be retracted before the hammer falls, 283 
in action for not accepting, plaintiff must prove what, id. 
contracts for the sale of, must be in writing, when, 284. 

Statute of Frauds, s. 4, id. 

section 17, 284. See Frauds^ Stattde of. 
readiness of plaintiff to deliver, 295 

actual tender of goods unnecessary, id. 
averment of readiness to deliver on sale of real property, 296 
refusal to receive, what amounts to, id. 
damages, what, recoverable, 297 

where payment was to be by bill, id. 
defence to, id. 

effect of general issue, id. 
repudiation of the goods, 298# 

when defendant may refuse to receive, id 

if bulk do not correspond with sample, id. 

effect of sale of a spe^c chattel with warranty, 299 

effect of contract for supply of g6ods of particular quality^ id, 

purchaser of sample has a right to inspect bulk, id. 
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Goods — {eontinued.) 

effect of, fraud|. 299 

when connt on goods bargained and sold applicable, id. 

yendor cannot recoyer on this count if he have resold the goods, 300 
effect of plea of never indebted, id, 
action for not delivering, id, 
what plaintiff must proye, id., 
construction of contract, time, id, 

time not usually of the essence of contract for sale of goods, 301 
readiness to receive and pay, id. 

not necessary to prove a tender of the money, id. 
demand of goods is sufficient evidence of, though demand be by 
plaintiff's servant, 302 

non-delivery, id. . ^ 

yendor not bound to deliver till place of delivery be notified by 
vendee, id. 

where no contract as to delivery, buyer bound to fetch goods, id. 
if goods ki oarrier*s hands who refuses to deliver, id, 
damages what, usually recoverable, id, 
defence to action, 303 

if contract made in error, id. 

or by misrepresentation of vendor, id. 

8i>ecial finding of the jury at Nisi PriuSy id. 

provisions of 19 & 20 Viet. 97, s. 2, id, 
action for goods sold and delivered^ 304 
what must be proved by the plaintiff, id. 
what amounts to valid contract of sale, id. 

proof of delivery of goods generally evidence of contract, id. 
where goods wrongfully taken, tort may be waived, id. 

in such case plaintiff must show title to the property, id. 
value of fixtures cannot be recovered in this action, 305 
value of trees and crops, may, when, id. 

also price of railway shares, id. 
contract of barter must be declared upon as sucb, id. 
contract of sale, 304 

auctioneer may maintain action in bis own name, 305 
payment to employer is no answer to action by auctioneer, id. 
corporations may sue and be sued on parol sales of goods, when, 306. 
See Compemy. 

proof of delivery necessary, id. 

what amounts to a sufEcient delivery, 307. See Addenda. 
symbolical delivery is sufficient, id. 
to whom. delivered — carrier, agent, servant, id. 

delivery to a third person at defendant’s request sufiScient, id. 
as to a carrier or to an indorsee of bill of lading, id. 
as to goods supplied to the master of a ship, 308 
mem'^rs of a club managed by a committee, liability of, id. 

bow far liable on contracts made by secretary, id. 
liability of a master for goods ordered by bis servant, id. 
where goods have been sold and delivered to an agent, id. 
general rule as to liability of principal, 309 
delivery to a partner, id, 

liability of a partner, id. 

of a dormant partner, 309 — 312 
if name of a clerk be used in a firiff with bis awn consent^ 309 
if several carry on business in the name of one, 310 
effect of participation in profits of a firm, id. 
partner not liable on a contract made before be became such, 312 
authority of a partner to bind his firm is a question of agency, id. 
effect of notice disolaiming sneh authority, id. 
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delivery to an uniileorporated mining company, 213 

members of unincorporated mining compfuiles are partners, td. 
delivery to members of an inchoate company, td. 

difference between a joint stock company and an ordinary partner- 
ship, fd. 

liability of members of an inchoate company, id, 
effect of the insertion of personas name in prospectus of an intended 
company, 314 

if provisional committee appoint a managing committee, id.* 
liability of a person who has applied for and paid a deposit on 
shares, id. 

delivery to a wife, 315. 

presumptions as to husband's assent, id. 

* liability of husband for goods supplied to his wlfe^ id. See 
Huihand, 

what plaintiff must prove to recover from husband, 818 
delivery to infant child, 319 
father when liable for, id. 

liability of mother of bastard child, id. See Infancy, 
delivery to overseer, effect of, id. 
value must be proved when not agreed upon, id. 

if vendor only prove delivery of package without proving contents, id. 
when goods to be paid for by bill, 320 
defence to, effect of nunquam indebitatus^ id, 
reduction of damages on ground of bad quality of articles, id, 
general rule as to, id. 
action brought before cre^Iit expiretl, 321 

may be shown under nuvqtiam indebitatus^ id, 
where goods fraudulently bought on credit, id. 
if it be agreed that bill should be given for tlie price, id. 
vrares and merchandise, agreement for sale of, need not be stamped, 1 24. 
See Stamps, 

shipment of, how proved, 222 

master of ship throwing, overboard to save vessel, not guilty of con- 
version, 594 

sold by master to defray expenses, not lost by perils of the seas, 229 
on contract to carry, no implied condition that ship is seaworthy, 247. See 
Affreiyhtmeni. 

what is sufficient delivery at port of discharge, 252 
shipowner may retain lien on, after landing them, when, id. 
insurable interest in, what is, 1^21 

how proved, id. See Insurance^ marine. 
warranty of title or quality on sale of, 256. See Warranty. 
if, sold turn out of less value than price, extra price c^tiinot be recovered, 345 
sccus^ if extra price obtained by some error in weighing, id. 
money wrongfully exacted to release, from pawn may be recovered back, 
when, 347, 348 

wrongfully taken, terrt may be waived and action for, sold and delivered 
maintained, 3^4 

or for money had and received, 849. See Money had and received, 
action against carrier for loss of or injury to, 359. See Addenda, 
or for refusing* to carry, id, 
liability of common carrier to carry and deliver, 360 
sold for an illegal purpose, price of, cannot be recovered, 387 
contract impli^ from delivery of, to a common carrier, 361 
loss of, or injury to, bow affected by Land Carriers* Act, 365. See Land 
Carriers* Act, 

proof of delivery to carrier, 372 

non-delivery by carrier, id. See Carrier. 
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Goods — {continiud,) ^ 

part payment in, may be sufficient to take a debt out of the Statute of 
Limitations, 399 

effect of giving bill or note on sale of, 412 
accepted in satisfaction of a debt, may be good payment, 413 
effect of sale of, by factor, without disclosing principal, 419 
value of, how calculated in action for excessive distress, 537. See Exces- 
give Distress. 

what amounts to seizure of, as a distress, id. 
distrained where no rent due, double value of, recoverable, 533 
vendee of, may maintain trespass, although he never had possession, 552. 
See Trespass. 

action fur conversion of, 581. See Conversion of Goods, 
ordered to be made, when property in, is transferred, 584 
replevin lies for, unlawfully taken, 675, See Replevin. 
delivery of, when fraudulent in bankruptcy, 697 
what, within reputed ownership clause in bankruptcy, 713 
“ on sale or return ’* are within reputed ownership clause, 718 
of a married woman how affected by reputed ownership clause, id. 

if vested in trustees, id. Assiyuces of Bankrupt ; Bankrupt. 
grant of, not in existence, effect of, 585, 8u3, See iSkeriff. 

Governkss : 

nut a menial servant, and so cannot be dismissed on a month’s notice, 279. 
See Wages. 

Govkrnoh : 

of a colony, communications of, when privileged, lOS. See Witi^ess. 

delivery by, to law officer, of libellous pamphlet is a publication, 
510. See Defamation. 

Grant : 

the word no longer Implies a covenant, 425 

right to light and air not strictly the subject of, 478. See Light and Air. 
right of common may be proved by, 483. See Common. 
right of way gained by, 48.5, 486. See Way, 

from the Crown may sometimes Ihj presumed, 487. See Presumptions. 
of goods not in existence, effect of, 585, 803. See Sheriff. 

Gravel Pits : 

not waste to dig from, 171. See Waste. 

Great Seal ; 

pardon under, cannot be pleaded to an impeachment, 104. See Witness. 
Guarantee : 
actions on, 

relates to persons, 252 
must be in writing, 253 

provisions of Statute of Frauds respecting, 253. 
of 19 & 20 Viet. c. 97, id. 

what within the Statute of Frauds, 253-4. See Frauds, Statute of, 

signature of party to be charged is sufficient, 254 

what amounts to a continuing, id. 

damages, what recoverable in action on, 255 

defence to actions on, id. 

want of written memorandum may be shown under non assumpsit, id. 
that guarantee has been altered, id. 
creditor obliged to inform guarantor of what, id. 
an alteration of relative positions of creditor and pnncipal debtor, 
effect of, id. 
on sale of chattels, 

remedy when there is a warranty, 257 

contract cannot usually be rescinded, id. 

vendee may prove breach of warranty in reduction of damages, id. 
proof of the sale and warranty, id. 
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Gcaranieb— 

warranty in writing need not be stamped, 257. See Stamps, 
plaintiff innst usually prove an express warranty, 2«5S 
but sometimes representation is equivalent thereto, id, 
secuSf if contract in writing, id, 
where goods sold under a certain denomination, t^. 
if there be a manifest defect in a horse general warranty of soundness 
will not cover it, id. See Horse, 
warranty of agent, 259 

servant employed to sell may have power to warrant, when, id, 
if seller repudiate warranty of agent, then no sale, id, 
given on a Sunday is good, 388 

in trover for, what damages I'ecoverablo, 599, See Warranty, 

Guardian : 

admission by, effect of, 64. See Admission, 

proceedings of board of, proved by certiiiod copy, 69. See Ooj)y ; Docu- 
ments. 

holding over are trespassers, 560. See Trespass. 

in socage, possession of, confers actual seisin on infant, 644. See Eject- 
vie at. 

Gun : 

liability of vendor fraudulently selling an unsound, 474. See Negligence, 


H. 


Handbills : 

subject to same freedom of discussion as books, 524, See Defamation, 
Handcuffs : 

constable may not put, on prisoner, unless necessary to prevent escape, 
765. See Constable, 

Handwriting : 

how proved, 87, 835 

of ancient documents, 88 
evidence founded on comparison of signatures, id, 
comparison of handwriting admissible under C. L. P, Act, 1854, 89 
when document used to prove, no inspection of, allowed, 112. See 
Documents. 

proof that libel is in defendant’s, effect of, 510. See Defamation, 
Hawking : 

license for bunting, &c. , is within Prescription Act, 484 
Hat-rick : 

injury caused by ignition of, negligently i>ut up, 473, See Negligence, 
Health : 

orders of Board of, proved by copy, 69. See Copy, 

Hearsay : 

evidence of deceased witness on former trial between same parties, 37 
declarations of deceased persons in questions of pedigree, id, 
descriptions in wills, id. 

even although cancelled, id, 
inscriptions on luonuments, id. 
in biblesy id. 
in registry book{ id. 

pedigree long hung up in a family mansion, 38 
minute of a visitation, id, 

signed pedigree deliverecl to Herald’s College, id, 
writings of person relating to bis family, id, 
inscription on a tombstone, ul. 
copy of effau^ed mural iuscriptiou , 39 
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particular facts, or single acts, cannot be thus proved, 39 
entry made for a particular purpose, id. 

before declaration admitted, relationship must be established, id. 
it is for judge to decide if relationship woved, 39 
of husband of his wife’s illegitimacy, ia. 
of wife as to her husband’s family, id. 
by parties of their marriage, id. 

of father or mother to ])rove illegitimacy of children, id. 
non-access of husband cannot be proved by himself or wife, id. 
of relationship in depositions, 40 
'poet litem motann^ id. 
when interested in the subject matter, id. 
evidence of reputation on questions of public or general rights ad 
iiiissible, id. 

to prove manorial customs, 40, 41 
the extent of a manor, 40 

or of a reputed manor, id. 
common by cause of vicinage, id. See Common. 
the boundaries Victween parish and manor, id. 

)>ari8h motlae^ id. 

parochial chapelry, id. 

toll traverse, id. 

or a ferry, 41 

or a county bridge, id. 

rights of free warren by ])re8cription, id. 

to prove liability of landowners to repair a bridge, id. 

existence of a manor (sometimes), id. 

limits of a hundred, 42 

non-existence of a public right of way, id. See Way. 
parties from whom declarations should proceed, 41 
right to wreeJe cannot be thus proved, 42 
as to admissibility of maps, id. 

verdict and judgment thereon good evidence of reputation, 43 
declaratiim of persons interested in subject, id. 

]>rivate rights cannot be thus proved, id. 
declarations of persons still living not admissible, 44 
reputation must not be post litem motam^ id. 
declarations of deceased perst>iis against interest, 44 
must be against pecuniary interest, id. 
how far evidence of collateral matters doubtful, id. 
indorsement of part payment on promissory note, 45 
entry of paynioiit by a doctor, 44 
by a steward; 45 
by a traflesman, id. 
by a toll -keeper, id. 

by the reeve on the rolls of a manor, id. 
by a person in possession of land, 46, 644 
by tenant stating of whom he held, 46, 644 
by the lord of a manor, 46 
by landowner of the particulai:s of his estate, id. 
by tenant of the amount of his rent, id. 
verbal as admissible as written, id, ^ 

when death of declarant presumed, in actioii against declarant’ 
executor, id. 

eutries by a deceased vicar or rector, 44 

are evidence for or against bis successors, id. 
similar entries in books of a corporation aggregate adintssible, id. 
declarations of deceased persons in regular discharge of business, 47 
entries in regular course, id. 
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of ilbhonoar of a bill, 47 
wheu to be made to be admissiblei id. 
to wbat facts they extend, id. 
doubtful whether verbal are admissible, id. 
indorsement of service on an attorney’s bill, id. 
notice of calls made by a public company, id. 
entry in a letter*book, id. 

indorsement of service on attorney's bill, by clerk since dead^ 
evidence of such service, 268 
declarations when Admissible as part of res gestce^ 48 
to show the consideration for a conveyance, id. 
in an action for an assault, id. 
on a policy of insurance, id. 

to show promissory note was given for usuiious consideration, 4y 
to prove an act of bankruptcy, id. See Act of Bankruptcy. 
letters between husband and wife in action for crim. con., 50 
proof of acts by public documents generally, id. 
by certificate of a public officer, id. 
by a record, id. 
or register, id. 

by indorsement of enrolment on a deed, id. 
by certified copy of registration of bill of sale, 51 
books relating to ships and shipping, id, 
register of the navy office, id. 
books of the Sick and Hurt Office, id. 
log-book of man-of*war, id. 

official letter written by captain of man-of-war, id. 
miistor rolls of the king's 8hi])S, id. 
copy of a searcher’s report, id. 
shipping ciitries, id. 
entry of sale of a ship on register, id. 
certificates from masters of foreign vessels, id* 
register under M. S. Act, 1854, 52 
certificate of registry under M. S. Act, 1854, id. 
entries in any official log-book, id, 
entries in light-house journals, id* 
prison bonks, id. 

to show date of prisoner’s discharge, id. 
not admissible to show time of detention, id. 
books of public companies, id. 

minutes of proceedings at meetings, id, 
certificate of iucurpiiratifm, evidence of what, id. 

of shares, evidence of title of folders, id. 
register of shareholders, evidence of what, id. 
report of in8i>ectors of a company, 53. See Company. 
proceedings in com ts, 

may be proved by production of record, id, 
or by certified copy of record, id. 
in county courts, id. # 
land-tax boo^, effect of as evidence, iV/, 
notarial and consular certifi<^'ites, id. 

not usually evit^ce of facts certified, id. 
copy of entry in Votary’s bof»k at Batavia, id. 

{lOst-mark, 54 

evidence of date of sending letter, id. 

DO {iroof of a publication at place bf posting, id. 
double postage, office mark, id. 
parish and other registers, id* 
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of marriages, christeninga, and burials usually eridence of 
facts registered, 54 

preamble of statute, effect of in evidence, id, 
allegation of fact in a public statute, id, 
recitals in an Inclosure Act, effect of in evidence, id. 
proclamation, effect Qf recital in, ho\r proved, id. 

Gazette, effect of statements in, id, 

no evidence of appointment of officer in the army, id, 
declaration of war by foreign country, id, 
judgments, 55 

may be pleaded as estoppels, when, id, 
may be used sometimes as evidence, id, 
depositions, id. 

may be sometimes used instead of vivd voce evidence^ id, 
if deponent dead, 5(5 
or out of the jurisdiction, id, 
or cannot l>e found, id, 
when deponent insane or ill, id, 
proof of acts of ownership by ptivate documents, 50 
as ex])ired leases, id, 
if bill lost it may bo piroved by copy, 174 
contents of notice of dishonour of bill proveaWe by copy, 196 
medical register proveablo by copy, 275-76. See Copy ; Doewnents, 
to show animus of equivocal act, 694, 703 

declarations of debtor leaving realm, 694 
or leaving home, 695 
and iteed nut be at time of departure, id, 
after return home, id, 

or before leaving, id. See Act of Banlruptcy , 
evidence of reputation admissible to prove bankrupt reputed owner of 
goods, 715. See Assignees of Bankrupt. 
declaration showing illegitimacy admissible, 651 

as to illegitimacy of children, inadmissible, 652 
signature of deceased master to bill of lading, evidence of interest in 
consignee, 221-23 

declarations of assignor of goods admissible to prove fraud, 803 
declarations of officer when admissible against sheriff, 814. See Sheriff. 
Hedok : 

presumption as to ownership of, 561. See Trespass. 

Heir ; 

after entry may maiiituiu trespass for act done before entry, 560 

cannot maintain trespass before entry, 559 

may lay his title in ejeetiuent on day of ancestor's death, 615 

use of word in devise to trustees does not always give the fee, 617 

ejectment by, 643 et seq, 

ed'ect of a devise to, 6r>3 

of copyholds may maintain ejectment without proof of admiitauce, 659. 
See Ejectment ; Heirs and Devisees, 

Heirs and Dkvpsbes : ^ 

actions against, 790 

evidence on plea riens per descent, id, • 

plaintiff must prove assets by desce^ tirf. 
seiun of ancestor, how proved, id, 

by showing his possession of land, id, 
or receipt of rents, id, 
plea does not admit the heirship, id, 
defendant may show bond to crown by ancestor, id. 
or payment of another bond, id, 
evidence on plea of reins per descent — what are assets, id. 
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devise to heir at comiooti law, efiTect of, 790 
rule now altered, ief, 

reversLou in fee legal, equity of redemption equitable assets, id. 
copyhold in fee not assets, 791 
estate pvr autre vie assets by statute, id, 
land which descends in tail not assets, id. 
reyersiou expectant on estate tail not assets, id. 
on an estate for life quasi jisscts, id. 
evidence on plea of reins per descent — replication, id. 

alienation of land before action, effect of, id^ 
evidence in :iction against heir and devisee, id. 

no remedy at common law against devised lauds, id. 
secus now, id. 

HERBAaK : 

' one who has the, may maintain trespass, 558, Soo Trespass. 

HiauwAY : 

presumption as to ownership of waste land adjoining, 560. See Preaump^ 
lions. 

anything newly established near, so as to be dangerous, is a nuisance, 471 
but may be dedicated subject to a nuisance, id. See Negliyctice. 
owner of soil of, may inaiiitaiu trespass, when, 558 
if cattle driven along, stray into adjoining field, 681. See Trespass. 
preventing person from going in certain direction along, not an imprison* 
ineut, 551, 765. See False ImprUonnicHt. 
dedication of, 492. See Way. 

Highway Acts: 

do not affect mode of dedicating highway, 493 
require twenty-one days’ notice of action, 771 
if justice act under, entitled to month’s notice, id* 
persons acting under, actions against, 773 
entitled to notice of action, &c., id. 

Hilary Term : 

pleading rules of, 821 
Hiring : 

of servants, j)resumption as to nature of, 278. See Wages, 

Holihng oyer : 

after determination of tenancy, effect of, 624, See Ejectment. 
if wilful after demand of possession, 451 et scq. See Double Valne, 
Honour : 

person paying bill for, may sue for money paid, 335. See Bills oj 
Exchange ; Money paid. 

Horse : 

splint not a manifest defect in, 258 

nor convexity of the cornea of the eye, id, 
servant has authority t<; warrant, when, 259 
meaning of unsoundness” of, id. 

cough may l>e, though not permanent, id. 
but “roaring” is not necessarily, 260 
mere badness of shape is not, id, 
nor is crib -biting, id. 
nerved horse is uDHouud, id. 
splint, bone or spavim are UDSOundnesses, id. 
wbat damages recoverable in breach of warranty on sale of, id. See 
Warranty. 

loss of, or injury to, on a railway, 368 

effect of injury done to, at railway station before declaration of value 
made, 371. See Railway and Canals dbc. Act, 
liability for negligently driving, 461 

of rider for an injury inflicted by, 463 
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of owner for injuries done by, 468. See Negligence. 
livery stable keeper has no lien on, for bis keep, 603. 
but an innkeeper has, 604 

and a trainer for training him, id. See Conversion of Goods. 
HoR8E*1)SAler : 

cannot sue for price of a horse sold on a SuMay, 388. See Illegality. 
Hotel-keeper : 

keeper of a lodging-house may be, within Bankrupt Acts, 690. See 

Assignees of Banki^pt. 

House : 

if let in untenantable state of repair, 170. See Use and Occupation. 
land owner not entitled to support of weight of newly-built, 469 
liability of owner of, in pulling down, id, 

what amounts to negligence in the maintaining of, 471. See Negligence. 
right to light and air through windows of, 478. See Light and Air. 
damages for pulling down, how measured, 566. See Trespass, 
if sheriff break into, execution may be valid, 802 

although sheriff liable to action, id. See Shet^lff. 

House op Commons : 

privileges of, judicially noticed, 73 

and ordinary course of proceedings in, id, 
journals of, how proved, 827 
House op Lords : 

privileges of, judicially noticed, 73 

and ordinary course of proceedings iu, id. 
journals of, how i)r<>ved, 827 
IlUNDURD : 

limits of, may l)e proved by reputation, 42 . See Hearsay, 
liability of, for damago done by rioters, 792 et seq. See JIundredors, 

llURDRKDORS : 

actions against, 792 

7 & 8 Geo. 4, c. 31, 792-3 

liability of, for damage <lone by rioters, 793 

summary proceedings against, when inainUiinable, 792 

no action to be commenced against, unless damage exceed £30, 793 

proceedings to recover damage done to churches, Ac., id. 

where riots occur in counties of cities, Ac., id. 

as to threshing machines, id. 

plaiuiitrs proofs, 794 

interest of the plaintiff, id. 

trustee of a s itishcd term may sue for damages, id. 
parties jointly interested in property may join in action, id. 
when church or chapel injured, id. 
reversioner may sue, id. 

although hundred subjected thereby to several actions, id. 
one of two lessees may sue, id. 
the offence, for which hundreds are liable, id. 
must be a felony, id^ 

where mob broke the windows, Ac., of a house, not within act, id. 
for jury whether rioters intended to stop short of demolition, id, 
decided cases, 794-5 

committed within the hundred, Ac., 795 
offence must be, id. 
examination of party, Ac., id, 

seven days under act, how reckoned, id. 

servant having general care of property should be examined, 796 
where reversioner sued, his own oath held sufficient, id 
not necessary to examine servants and owner, id 
decided cases, id. 
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amount of damages, 797 

damage done to furniture, goods, &c., id. 

to a garden appurtenant to a house, id. 
where damage to goods a distinct odenoe, id. 
commencement of the action, id. 

day of committing the offence to be excluded in computation of 
time, id. 

IIUNTINO : 

a license for, hawking, &c., is within Prescription Act, 

Huntsman : 

is a menial serrant, 279. See Wagt$. 

Husband ; 

liability of, to attorney, who has prepared marriage settlement, 2(56 
when goods delivered to wife, husband's assent presumed, when, 315 
liability of, during cohabitation for goods supplied to wife, id. 
when not cohabiting with his wife, id. 
if they have parted by consent, 316 

liability of husband for necessaries supplied to wife, 317 
provisions of 20 & 21 Viet. 85, ss. 21 & 26, id. 
if wife elope and live in adultery, id. 
if wife leave, through his fault, id. 

lunatic, bound by wife's contracts for necessaries, SIS, 392. See Goods. 
husband liable for funeral expenses of wife, 335 
though wife living apart, at time of death, id. 
letters between, admissible in action of crim. con., 50 
admissions by wife, effect of, 65. See Admission. 
competency of, as witness, 102. See Witness. 
privilege of, and wife as witnesses, 106 

not compelled to disclose communication made by wife, 832 
nor wife by husband, id. 

cannot give evidence against wife in criminal proceedings, 102, 832 
or proceedings instituted in consetpicnce of adultery, 832 
may recover money pai<l to third persons by wife, 339-340 
may recover on an account stated with his wife, 357 

•but nut on an account stated defeudant's wife, id. Sec Account 
Stated. 

wife may sometimes be sued as a feme aole ^ 383. 

effect of notice under 4 (leo. 2, c. 28, s. 1, served upon a feme sole who 
married before expiration of the year, 450 
right of action of wife passes to assignees of, in bankruptcy, when, 71 1 
g<»ods of reputed wife while real wife llviug, not within reputed ownershi]^ 
clause, 716 

goods of wife, how affected by reputed ownership clause, 718. See 
Assignees of Bankrupt. 

declarations of, inadmissible t/i bastardize a child born after marriage, 651-2 
or to prove non-access, id. 
seised ywrc uxoris holding over a trespasser, 560 
See £j€ctme7it j- Married Woman ; Coverture. 

Husbandry : 

action for bad, 171. See Waste. 
breach of covenant for good, 433 
See Covenant. 

Hypothecation : 

of ship, doubtful whether it gives an insurable interest, 221. See Insur- 
ance^ marine. 

of part of cargo by master, effect of, 252. See Affreightment, 
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iMyxiTY : 

proof oft of acceptor of bill, 181 
how far necensary, id* 

f indoreer of a bill must be proved, when, 185. See Bills of Exchange. 
Idiot : 

incompetent witness, 100. * See WUntss. 

lONORANOE : • 

of fact, money paid under may be recovered back, 844 
seem if of law, id. See Money had and received. 

if goods in bankrupt's order and disposition through, of owner, 716. See 
Assignees of Bankrupt, 

Illkoality : 

may be established by parole evidence, 30 
where contract illegal it cannot be enforced, 885 
must be specially pleaded, id. 

even although it appear on plaintive evidence, id. 
or on the declaration, id. 

that contract was a wagering one must be pleaded specially, id. 

See Money had and received, 850 
is a defence in action for work and labour, 385 

in violation of provisions of Act of Parliament, id. 

printer of an immoral book cannot recover against publisher, id, 

promise of indemnity for publishing libel void, id, 

promise of indemnity by a company, id, 

work done for an unlicensed theatre, uU 

or by an unlicensed broker, id. 

money lent for playing at an illegal game cannot be recovered, id, 
or for settling illegal stock -jobbing transactions, id, 
money paid on a wager may be recovered back, when, id, 
as to wagers, sec 8 A 9 Viet. c. 109, id, 

price of goods sold for an illegal purpose cannot be recovered, 386 
brewers’ drugs, id, 
bricks under statutable size, id, 

conti'avening law made for purposes of revenue only, effect of, 387 
effect of sale of goods to a smuggler, id. 

brewer may sue unlicensed public-housekeeper for price of beer, id, 
corporate body may be sued for money lent, although borrowing vXWa 
vires, wdien, id. 
sale of spirituous liquors, id, 

provisions of 24 Geo. 2, c. 40, s. 12, id, 
by tavern-keeper to his guest, 388 
bill given in part for price of, void under act, id, 
when spirits supplied to recruits by officer’s orders, id, 
price of beer sold to drunken person cannot be recovered, id, 
sale on a Sunday, id. 

provisions of the 29 Car. 2, c. 7, s. 1, id, 
horse dealer cannot sue for price of horse sold on Sunday, id. 
if goods bought on Sunday and vendor subseqnently promise to 
pay, id. 

every work or business done on Sunday is not illegal, id, 
but only trade and ordinary calling, id. 
hiring a servant is not, id, 
or giving a guarantee, id, 
or enlisting a soldier, id, 
fiurmer not within the statute of Car. 2, id. 
contract by a bankrupt, id, 

provisions of 24 A 25 Yict. c. 134, ss. 164 and 166, id. 
agreement afifecting proceedings in bankruptcy is void, 389 
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even though made with knowledge of creditors and sanction of 
Commissioner, 38D. See Asai^uees of liankru^t. 
commission in bankruptcy supported notwithstanding, of trading, r»90 
when a defence to action for use and occupiition, 170. See Use and Occu- 
pation. 

of considertion for bill, effect of, 208. See Bilfa of Exchange, 
good defence to an action on policy of marine assurance, when, 240, See 
Insurance^ marine. 

plea of, to action on a patent, 503. See Patent, 

Illegitimacy : 
proof of, 651 

declaration of deceased person as to her own, admissible, id. 
of child burn in wedlock, id. 

presumption of access, id. See Preemptions. 
declarations of husband or wife not admissible to prove, id, 652 
of children born after a divorce a mensd^ &c., 652 
effect of marriiigc in Scotland after birth of cluld, id. 
declaration of legitimacy, how obtained, id. See Ejectment, 

Imbecility : 

what, sufficient to invalidate a will, 654. See Ejectment ; Will. 
Immorality r 

l)arty to an immoral contract cannot enforce it, 389 
prire of obscene prints cannot be recovered, id. 
board and lodging of prostitute cannot be recovered, when, id. 
price of goods sold to prostitute may be recovered, when, id, 
good defence to action fur brejich of prouiise of marriage il discovered after* 
proiiiiHe, 262. See Illegality. 

Impartjality : 

of witness, evidence respecting, admissible, 115. See Witness, 
Impeachment : 

pardon under Great Seal cannot be pleaded in bar to, 104 
Imprisonment : 

what constitutes, 764 
action for false, 548 

proof of, 551 . See False ImjtrisonmcnX, 

Inception am> kni> ok Risk : 

of marine polic.y of insurance. Sec Insurance^ marine. 

Inclosurk Commissioners: 

awards and onlers of, proved by certified copy, 69.^ See Copy ; Documents, 

right of way gained liy act of, -i85 

powers of, to set out ways, 493. See Way, 

Incoming Tenant : 

<Jli8t<»m for, to pay value of fallows, &c., 172. Landlord and Tenant; 
Waste, 

Tncompetency of Witness ; 
grounds of, 99 — 102 

from defective understanding! 100 
on ground of inteiest, lul 

statutory provisions respecting, id. Sec Witness, 

Incorporation of Company : 

certificate of, evidence of what, 744. See Company. 

Incorporeal Hereditament: 

lease of, must be under seal, 448 
Incumbent ; 

possession of chapel by, sufficient in trespass, 556. See Ti'cspass, 
ejectment by, 663. EJectmcnl, 

Indebitatus Count : 

when appropriate mode of sueing on sale of realty, 155 
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notice to person who has given, not necessary before defending an action, 

334 

on promise of, Statute of Limitations runs from time of damnification, 395. 
See Owaranitt, 

India : 

births, deaths, and marrij^ges in, how proved, 91, 650. See Births^ 
deaths^ and marriages, 
examination of witnesses in, 92. See Witness, 

Indiotmrnt : 

neglecting to prefer, after charge laid, no evidence of probable cause, 529. 
See Malicious Prosecution. 

Indorsrk : 

action by, against acceptor, 182 
title of plaintiff as, what must be proved, 186 
in action against acceptor, must prove what, 187 
action by, against maker of note, 216 

against indorser of note, id. See Bills of Exchange. 

Indorseuent • 

how proved, 182 

not admitted by acceptance, though made first, 183 
hf agent, 184 
date of, 185 

proof of mesne, id. See Hills of Exchange, 
of part payment by payee on promissory note, 45 
of service on an attorney’s bill, 47 
of enrolment may be evidence of enrolment, 50 

of service of attorney’s bill by a clerk since dead, evidence of such service, 
268. See Hearsay. 

of defendant’s name upon bill of indictment proves, what, 528. See 
Malicious Prosecution. 
of bill of lading, effect of, 246 

bond fide, for value, defeats right of 8tox)page in transitu, 610. See 
Bill of Lading. 

Indorser : 

sued by holder of bill and i>aying part, may recover from acceptor, 335. 
See Bills of Exchange, 

Induction : 

of a jmrsou, Low proved, 663. See Ejectment. 

parson cannot maintain trespass before, 559. See Trespass. 

Invanoy : 

good defence to action on contract, 389 
except for aeoessario.’s, id. 
no defence to action of tort, id, 

money had and received lies against an infant for money embezzled, id. 
is a defence to action for a fraudulent representation, id, 
no answer to defence of, that infant rex>resciited himself of full age, 390 
what are necessaries, id. 

question to be governed by fortune, &c., of infant, id. 

mixed question of law and fact, id. 

an infant in the army liable for livery for his servant, id. 

but not for cockades for soldiers of his company, id. 
fine on admission to a copyhold estate, id. 
necessaiies supplied to his wife, id. 
money paid for release from custody, id, 
fair contract for work and labour to be done by him, id, 
secus if contract inequitable, id, 
expenses of funeral of husband of infant, id, 
infant’s supply of money not material, id, 
what are not necessaries, id. 
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partoerahip contracts, 390 

accounts stated, id. 

bills, though given for necessaries, id. 

seem if bill accepted after full age though drawn before, id. 
when goods are delivered to carrier for an infant, id. 
warranty of a horse, 39 li 
money lent though laid out on necessaries, id. 
chronometer bought by an infant lieutenant, id. 
dinners, confectionery, &c., primd facie, ai'e not, id. 
articles purely ornamental, id. 

if issue joined on goods being npcessaries, plaintiff need not prove 
all to be, id. 

ratification of promise after full age, id. 
may be replied to plea of infancy, id, 
bare acknowledgment or part payment not sufficient, id. 
promise must bo voluntary, id. 
since 9 Geo. 4, c. 14, s. 5, must be in writing, id. 

but no particular form is necessary, id. 
effect of replication of, id. 
infant shareholders, id. 

effect of shares vesting in an infant, id. 
bow proved, 392 

effect of, under Statute of Limitations, 6G8. See Limitations, Statute of. 
Infant : 

if bill drawn by, accepted, 177 

may sue a person of full age for breach of promise to marry, 261 
father of, how far liable for g(vods supplied to, 319 
liability of mother of bastard child, id. 
cannot state a valid account, 358 

but account may l>e good if ratified after he becomes of full age, id. 
co'contractor ought not to bo joined as a tlefoiulant, 379 
acknowledgment by, of debt for necessaries sufficient to avoid Statute of 
Limitations, 401 

contributory negligence will deprive, of its right of action, 464, 465. See 
Negtiyence. 

provisions ros|>ecting, in Prescrij^tion Act, 483 

cannot make himsell a trespaB'>er by prior command or subsequent assent, 
563 

possession of guardian in socage gives actual seism to, 644 
before and since Wills Act, unable to will real estate, 654. Eject ment. 
commission in bankruptcy against, void, 688. See Assignees of Bankrupt. 
may be liable to calls on shares, 752. See Company ; Infancy. 

Infioel : 

how far competent as witness, 100. See KUness. 

Information : 

proof of, in action for malicious prosecution, 528. See Malicious Pro- 
secution. 

Inhabitants : 

admissions by rated, 62. See Hearsay. 

of hundred, liability of,* for damage done by rioters, 792 ei seq. See 
liuntlredors. 

Initials : 

signature by, insufficient under 17th sect, of Statute of Frauds, 292. See 
Frauds, statute of. 

Injury : 

to goods, action against carrier for, 359. See Carrier. 

Inland Bills of Exchangk : 

what are, 130. See Bills of Exchange. 
how’ stamped, id. See Stamps. 



956 


Index* 


Ink : 

may be eonsidered as recelying-house of carrier, 367. See Oar%'ier, 
Innkkrpkr : 

action against common, 377 

may be treated as founded on tort or contract, id, 
but are in substance ex coiUractu^ 358 
at common law liable for goods of gues^ 377 
loss primd facie evidence of fiability, ia. 

but guest may exonerate him by negligence, id, 
what amounts to such negligence, id. 
obligation of, extends to horses and carriages of guests, id, 
provisions of 26 & 27 Viet. c. 41, id, 
at' common layv bound to receive all guests, 87S 

but he may set up an inn for a particular class, id, 
liability of colfee>house keepers, id, 
of boarding-house keepers, id, 
of owners of public* houses, id, 
has a lien on his guest's g.>cds, 603 

and on horses for their kec]), 604. See Conversion of Goods, 
Innuendo : 

sense imputed in, put in issue by not guilty, 518 

proof of, in actions for defamation, 613. See DefameUion, 

In PAUr DKLioTo ; 

when plain tiff not, may recover money paid on an illegal contract, 350. 
See Money had and received. 

Inquest : 

defendant may show that libel is correct report of, 526. Seo Defamation. 
Inquiut : 

what sufficient, to let in evidence of lost document, 4. See Documents, 
what sufficient, where residence of party to a bill is unknown, 109. See 
Dills of Exchange, 

Inquisition : 

coroner's, report of, how far privileged, 525, See Defamation. 

Insanity : 

evidence of medical men respecting, when admissible, 110. See Witness, 
how far a defence, 392 

lunatic liable for necessaries supplied to his wife, id, 
or monies expended for her protection, id, 
general rule as to contracts of lunatics, u/. 

insanity, and knowledge of it by other party, may be shown, how, 393 
Insobiption : 

on monuments and banners, how iiroved, 6 
in a church, may be provtxl by copies, if effaced, 39 
on luoQumenls, evidence in pedigree cases, 37 
in bibles, &c., id. Sec Hearsay ; Documents. 

Insolvkncy : 

plea of, of defendant, 392 

what defendant must prove under, id. 
provisions of Insolvent Debtors Act, os to evidence, id, 
plea of, of plaintiff, 393 

defendant must prove what, id, 
imputation of, action for, of a ti-ader, 508. See Defamation, 
filing declaration of, is an act of bankruptcy, 705. See of Bank- 
ruptcy, 

proceedings in, in English colonies proved by copy, 706. See Copy; 
Documents, 

Insolvent : 

if acceptor of bill become, presentment must yet be proved, 189. See 
Bills of Exchange, 
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if discharged, pay scheduled creditor his debt, he cannot recover it back, 
344, See Money had and received, 
effect of discharge of, under Insolvent Debtors Act, 686 
Insolvent Court : 

orders and proceedings of, prCved by certified copy, 69. See Copy ; Docu* 
menfs. 

Insolvent Debtors Act : 

effect of discharge of debtor under, 686 
Insolvent Debtors Court : 

filing petition in act of bankruptcy, when, 603. S;jc Act of Bankruptcy, 
petition filed in, proved by copy, 766. See Copy ; Documents, 

Inspection : 

of papers used to refresh memory of a witness, 112. See Witness, 
Inspectors : 

of public companies, reports of, how proved, 63. See Documents. 
Instalment : 

calls payable by, may be good, 763. See Company. 

Institutiom : 

of parson how proved, 663. See Ejectment, 

Insurance : 

actifms on policies of marine , 21 9 

the plaintiff may have to prove, what, id. 

proof of the policy, id. 

on plea of general issue, policy must be produced and proved, id. 
effect of insurance with joint-stock company, with proviso that stock 
only of company shall be liable, id. 
usage of trade regarded in construction of policies, 220 
agent effecting or person interested in, may sue, id. 
interest in the ship how proved, id. 

insurances without interest void unless ship foreign, id. 
register of copy thereof evidence^of ownershij^, &c., of ship, id, 
insurable interest in shi]!, what is, id. 

person lending money to rej^air ship bos no, id, 
whether an hypothecation of ship gives, id. 
interest in goods how [n-oved, 221 

primd facie by evidence of possession and acts of ownership, id. 
and frequently by production of bill of lading, id. 
signature of deco;isod master to bill of lading evidence of interest of 
consignee, id. 

an insunihle interest in goods, what is, id, 
mere eejui table interest may be, id, 
lien on goods is, id. 

insurance of goods lost or not lost, effect of, id, 
insurance on freight, id. 
inception and end of risk, id. 

in time-policies the risk begins at the fii*st date, 222 
some proof of must be given usually, id. 
how proved, id. 

risk in a voyage policy, on ship terminates, when, id. 
in case of grx^ds risk bf^gins, v^ien, uf. 

evidence of broker adtiiissible to show when risk ceases by usage, id. 
risk on insurance on freight begins, when, id. 
shipment of goods, id. 

usually proved by the captain, id. 

if he he dea<l, then by production of bill of ladtflg and proof of his 
signature, 223 

but not if he said contents unknown/* id. 
in action or policy on freight assured must show what, id. 
compliance with warranties, id. 
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warranties are in the nature of conditions precedent, 223 
memorandum on a separate piece of paper cannot be considered a 
warranty, id, 

unless separate paper referred to in policy, id. 
immaterial whether w;irranty in margin or body of policy, id. 
warranty may be waived by memorandum on policy without 
stamp, id. 

warranty of sailing, id. 

what requisite to satisfy a warranty “to depart,” id. 
or “ to sail,” id, 
warranty of flag, 224 
implied warranties, id. 

warranty of seaworthiness of ship, meaning of, id. 
of goods, 225 

prhnti facie a ship is presumed seaworthy, id. 

“ seaworthiness” is a relative term, id, 
no such implied warranty on tiiue> policies, 226 
ship-builders may state their opinions on questions of sei^worthiness, 
though they have not seen ship, id. 
if policy admit seaworthiness uiulur writer cannot dispute it, id, 
that there shall be no deviation, id, 
what amounts to a deviation, id, 

does not afleot policy if caused by accident or necessity, id. 
unreasonable delay may Ixs equivalent to a, 227 
but in a case of a serkivf/ ship greater latitude is allowed, id. 
that thci c shall bo a full disclosure of all material matters, id. 
other implied warranties, id. 

by owners of ^oods insured that sliip properly documented, id. 
loading goods on deck not necessarily improper, id. 
when voyage legalised by licence it must be produced, id. 
unless lost, and then jinro^ evidence is admissible, id. 
but parol evidence may be excluded, when, id. 
when licence is general, id. 
proof of loss by perils of the sea, 228 
if insurance “ lost or not lost,” id. 
proximate and not remote cause to bo regarded, id. 
injury of ship by worms not a loss by perils of the sea, 229 
nor injury by a collision, id. 

nor sale of goods by master to defray ex|>en8es, id. 
what amounts to a totivl loss of ship, 230 

ship never heard of after sailing presumcil to have foundered at 
sea, id. 

proof of loss by fire, id. 

if ship burned by captain to prevent her from falling into hands of 
enemies, id. 

if goods burnt through being shipped in bad condition, id. 
proof of loss by capture, id. 

by restraint of princes, 231 
by barratry, id. 

barratry is, what, id» • 
by •• other perils,” id. 

“other perils ” extend to, what, id. 
proof of stranding, 232 

usnal memorandum in policies except loss by stranding, id. 
what is a stranding, id. 
striking is not, id. 

where ship fixed for fifteen or twenty minutes, td. 
proof of loss : total or partial, 283 

total loss may be actual or constructive, id. 
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stranding way or way not be a total loss, 233 

partial loss may be n c overed under claim for a total one, 234 

if allegation of total loss untraversed partial loss thereby admitted, id, 

loss is total, when, 233 

constructive totiil loss is, when, id, 

insurance against “ total loss only” does not exclude a “constructive 
total loss,” 234 

loss is totixl and no abandonment necessary, when, id, 
to prove constructive total loss plaintiif must show, what, id. 
insurance against total loss only, elTect of, id. 
abandonment, 235 

when necessary, id. 
effect of, id. 
may be by parol, id. 
but should be certain, id, 
what is an insufficient notice of, id. 
notice of, should l>e given as soon as possible, id, 
and should be unconditional and unqualified, 23d 
who may give notice of, id. 
adjustment, effect of, id. 
loss liuw to be c^ilculated, id. 
on an open policy, id. 

partial loss on g(fOch sold at destined port, id. 
payment of freight not to be considered, id. 

unless freight insured, id. 
salvage may be recovered, wdien, 237 
in valued policies, how proved, id. 
jiartial loss opens a valued policy, id. 
excepted risks free from average, id. 

effect of warianty “ free fiom particular average,” 238 
u&age that underwriters arc not liable for jettisou of cargo 9tow*ed on 
deck, is good, id. 
defence to, id. 

general rules as to plea<ling, 239 
concealment, misrepresentation, fraud, id, 
effect of, id, 

assured is bound to communicate, what, id. 
it is sufficient to communicate facts, id. 
mere rumours necnl not be mentioned, id. 
effect of expression of speaker's opinion, 240 
if goo<ls framlulcntly overvalued, id, 
illegality, edect of, id. 
payment, effect of custom as to, id. 
return of premium, 241 

when plaintiff entitled to, id. 
if policy void a6 initio, id. 
or no insurable interest, id. 
or risk has never commenced, id. 
effect of payment of premium into court, id. 
actions on policies of life insurance, id. 
policy of, not a contract of indemnity, id. 
interest in life of person insured, id. 

name of person interested must be inserted in policy, 242 
every one presumed to have, in his own life, id. 
wife has, in her husband's life, id. 

or a creditor in his debtor's, id, 
must usually be pecuniary, id. 

person insuring the life of another can recover, what, id. 
assignee of a life policy need only shoir original interest^ id. 
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misrepresentation, effect of, 242 

if policy made “ indisputable except in case of fraud,” id, 
what amounts to, 243 
suicide, effect of, id, 
insurance against accidents, 244 

death by sunstroke not a death by accident, id, 
actions on policies office insurance^ id. 
interest, what, is necessary, id. 

warehouHomen and wharfingers may insure their customers’ goods, id. 
and cannier may insure and recover the whole value of goods, id. 
policy not usually assignable, ul. 

if policy requires particulars of loss to be delivered, id, 
description of the articles insured, alteration in premises, &c., id. 
meaning of description “no fires kept,” id. 
loss, 245 

valued policy considered as an 0 ])en one unless loss total, id. 
policy covers loss, caused by negligence of the insured, when, id, 
in policy of, interest of insured how averred, 823 
slip contfiiiiing heads of, exempted from stamp, 123 
marine, life, and fire policies of, how stamped, 142. See Stamps. 
<lefiuidant in a collision case not entitled to deduct from damages money 
paid by insurers to plaintiff, 467 
covenant for, construed strictly, 434 

what amounts to a breach of a covenant for, id. See Cox^enant. 
relief given for forfeiture for breach of covenant for, 642 
Insuranok IIkokrr : 

doubtful if, is broker within bankrupt Acts, 690. See Assajnees of Bank- 
rupf. 

hns a lien for general balance, 603 
lien revived by re-posscssion of policy, 605 
Insdukr : 

a common, carrier is, 360 

except against the act of God or the King’s enemies, id. See Carrier. 
Intbrkst : 

declarations against, when admissible, 44, 221, 223. See Hearsay. 
insurable, in a ship how proved, 220 
what is, id. 

insurable, in goods how proved, 221 
what is, id. 

of assured, h'*w averred in action on policy of assurance, 823 
what, necessary in life insurance, 241. ^ 

in fire insurance, 244. Stc Insurance, 
of plaintiff, what necessary in action against hundred, 794. See Hun- 
dredors. 

witness not excluded by reason of having any, in matter in question, 826- 
See Witness. 

Intrrcst of Monry : 
action for, 852 

usually recoverable on an agreement, id, 
or by way of damages, id. 

when recoverable calculated to time of final judgment, id. 
when duo at common law, id. 

it is a matter of contract expreas or Implied, id. 
generally only allowed on mercantile securities, id, 
or by express agreement, id. 

cannot be recovered on money received to use of another, 353 
nor for money lent to be repaid on demand, id. 

or at a certain time, id. 
nor on money paid f8r work or laboar, id. 
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or for goods sold, 353 
nor on a policy of insurance, uL 
in case of mercantile instrnment^ id. 

when bill or note made expressly payable with interest, id. 
if instrument silent as to interest, id. 
on bill or note payable on demand, id. 
if no deijipind proved, id. 

against the drawer of a bill when recoverable, id. 
rate of, to be allowed on bill, question of law, 364 
indo^'see may sue acceptor for, id. 
when goods are sold to be paid by bill, ui. 
when implied, id. 
from acts of the parties, ul. 
compound, not genenilly allowed, id. 
when given by statute, id. 
provisions of 3 & 4 Will. 4, c. 42, s. 28, id. 
deposit recovere<l back with interest, when, 365 
overpayment made to a carrier may be recovered with interest, id. 
provisions of 17 & 18 Viet. 90, id. 
rcpcjil of all usury laws, id. 
may be allowed during proceedings in error, 825 
payment of, will take a noto out of Statute of Limitations, 399 
eO't'ct of recoijit of, on mortgage money, by mortgagee, 659 
when it can be added to amount of bill in bankruptcy, 687. Sue Assif/nevs 
of lianh'npt. 

when payable on calls under 8 & 9 Viet. c. 16, 754. See Company, 
payment of, on liond of testator not au admission of assets, 785. See 
Ejceeatom and AdhiiuUtraUjri. 

Interlineation : 

effect of, in a deed, 427. See Deed. 

in a will, }»rc.suinptions as to, 654. See Will ; PrcBumption$. 

Interpleader : 

issue, liability of an execution creditor accepting, 553 
issues on, rules, 818 

Interpreter : 

coinmunications through, when privileged, 106. See ir<<ac»ii. 

Intrrrooatouiks : 

may be administered, when, 837. See Commission. 

Intestate : 

goods of, cannot be taken in execution against administrator, 801. See 
Sheriff. 

Intoxication : 

publican cannot recover for liquor supplied to an intoxicated person, 38-^ 
See llleuality. 

In transitu ; 

right of Btoj>page, 246, 606, 611. See Conversion of Goods. 

Invention : 

action for infringing patent, 499. See Patent. 

Inventor ; 

when entitled to a patent, 501. See Patent. 

Inventory : 

how stamped, 148. See Stamps. 

exhibited by defendant in Kcclesiastical Court, how far proof of assets, 
784. See Executors and AdniinulrcUors. 

Investigation : 

of title, expenses of, cannot be recovered under money counts, 160 

I o u : 

doubtful whether, evidence of money lent, 336 
is evidence of an account stated, 356. See A ccount stated, 

t T 
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bow far date of, evidence of its existence before a bankruptcy, 685. See 
A sdyneeB of Bankrupt 
Irklavd : 

marriages in, how proved, 649. See Ejectment ; Births, Deaths, and 
Mari' ia(/eM» 

laws of, probably judicially noticed, 75. See Judicial Notice. 
returning to, may be a departing the realm in baukiuptcy, 694. See Ad 
of Bankruptcy. 

IssUKS : 

un interpleader rules, 818 

IssuiNQ : 

of bills, what ia^Bueb as to render an alteration fatal, 134. See Bills uf 
Exchantje, 


J. 


Jettison; 

custom that underwriters are not liable for, may be good, 238. Seo 
Dociivimts. 

Jew : 

age of, not proveable by entry of circumcision in book of Rabbi, 47. Set- 
IJearstry. 

how sworn, 95, 96. See Wifnes.^. 

marriage of, how proved, 648, See Ejectment 

iiolico of dishonour of bill need not be given by, on day of a great Jewish 
festival, 194. See Bills of Exchamje. 

Joint DkdtorS : 

release of one is release of all, 414. See Release. 

Joint Shaueholders : 

notice of call to one, is notice to the other, 764. See Company. 

Joint Tenant ; 

one, cannot usually sue another, in trover, 698. See Conversion of Goods. 
ejectment by, 620 

one of several may give notice to quit for hia ow'ii share or for all, 631 
possession of, formerly not adverse to co-tenants, 670. See Ejectment 
Joint-stock Com pant : 

proceedings of, proved by certified copy, 171 
Seo Company. 

Joint-stock Oomianies Act, 1844 : 

companies registered under, 747. See Compa§,y. 

Journal : 

of light-house, how far evidence, 52 
of llouse of Lord ‘I, how proved, 827 

of House of Commons, id. See Newspaper. 

Judge : 

in the discretion of, to order witnesses out of court, 95 
question of privilege of witness, for, 104. See iri^ness. 
ortler of, when submission to arbitration is by, how prove<l, 263 
privilege of, in speaking defamatory words, 619. ^e Defamation. 
question of probable cause in action of malicious prosecution is for, 630 
observations of, on trial of an indictment, how far evidence in action for 
malicious prosecution, 531. See Malicious Prosecution. 
action against, for false imprisonment, 548. See False Imprisonment. 
of superior courts of equity or common law, signature of, judicially 
noticed, 827. See Judicial Notice. 

of Ctjurt of Probate, between death and grant of administration personal 
property vests in, 588 
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of county court, liability of, for Issuing warrant of commitment of person 
not within jurisdiction, 54i> 

Judge’s Ohdkk : 

for capiasy how proved, 74 

consent to, when void in bankruptcy, 697 

when submission tq^rbilration is by, bow proved, 203 

JUDGSIRKT ; 

effect of, in evidence, 55 
may sometimes be pleaded as estoppel, id, 
sometimes given in evidence, id, 
how proved, 55 c< G61 

foreign or colonial, proved by certified copy, 70, 71 

and execution without satisfartiou against a subsequent party to a bill no 
discharge of a prior y»arLy, 209 
may be ideadcd as a set-off, though error pending, 418 
recovered by a trustee may be pleaded as a set-off by a cestui tpu 
trmty 420 

costs of setting aside, cannot be recovered in trespass for executing, 543 
where goods taken under colour of, plaintiff may recover, what, 656 
if defendant lets, go by default on a new asaignincnt, 577 
in ejectment, effect of as an e»to]>pel in action for iiiesiio profits, 678 
proof of tytlo in plaintiff in action for mesne i>rofits, id 
effect of as proof of possession in action for mesne i>rofits, 679 
no evidence of time defendant has had possession, 680 
plea of outstanding, by executor, 787. See Executors and Administrators. 
sheriff may show, void in action for escape in execution, 813 
or in action for not levying, Jkc., 816. See Sheriff, 
enteretl of record on day siguc<.l, 825 
Judgment Debtor: 

summons, (393. A ssigmea of Bankrupt. 

Judicial Notice : 

taken of some raatt< rs without proof, 73 
privileges of Parliament, id. 

the ordinary course of proceedings in, id. 
existence of war uith a foreign state, 54, 73 
great and some other seals, 73 
seal of a notary public, id. 

of Cornniissionera of Patents, 499 
of ambassador, envoy, minister, &c., id. 
seal and signature of certain courts, under 24 & 25 Viet. c. 134, 706 
dociim^hts admissible ii^ evidence in Ireland without proof, 73 
copies of documents authenticated by certain seals, 74 
but not stamp impres.sed by a judge’s clerk at chambers, id, 
signature of equity and common law judges, 74, 827 
existence of all the su[»erior courts, id, 
and of all courts established by Act of Parliament, id, 
and perhaps practice of the superior courts, id, 
coui*t will notice the privileges of its own ofiicers, id. 
laws of foreign countries and Scotland recognised but must be proved, 75 
of Ireland probably noticed, id. 
rules, orders, &.c,, made by Poor Law Board, id, 
articles of war, id, 
right of general Hen, when, 608 
lien of bankers, 75 

of attorneys in New South Wales, not noticed, id, 
that the Tower of London is within City of London, not noticed, irf, 
that York is a county of a city, id, 

court of Quarter Sessions ought to notice petty sessional divisions, id, 
that collector of land-tax is a public annual c^cer, id. 


T T 2 
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nature of an association on cash>book principle not noticed, 75 
custom of gavelkind, id. 
practice of attorneys probably, id, 
seldoDi taken of a usago of merchants, 17 

taken that time mentioned in contract for sale of realty is not binding, 20 
of signature of any commissioner or registrar in bankruptcy, id. 
or of their seal, id. 

Judicial Prookkdinos : 

must be proved by record, 3 

of foreign or colonial courts, proved by certified copy, 70-71. See Co 2 )i/ 
Docuinejits. 

publication of, how far privileged, 523. See Defaynation. 
wife may be sued as a feme sole in, when, 217, 383. See Married Woman ; 
Iliishand. 

Jurisdiction : 

liability of justice acting within, 765 ct seq. 
out of, 518, 765 e/ seq, 
acting out of the territorial limits of, 767 
See Justice. 

Juror : 

grand, may perliai)s be called to state what passed before him, 528 
J ORT : 

whether writing is a libel is for, 509 

may notice meanings of some expressions in actions for defamation without 
any innuendo, 513, See DefameUion, 
may sometimes have to consider what is probable cause in action for 
malicious prosecution, 530. See Malicious Prosecution, 

Jus Tkrtii : 

may be set up in an action for trover, when, 601, See Conversion of 
Goods, 

J U8T101E ; 

action against, 765 
plaintifiTs proofs, id. 

malice and want of reasonable cause must be shown, when, id. 
where no jurisdiction, id, 
or jurisdiction exceeded, id. 

no action lies against, fur obeying rule of court of Queen’s Bench, 766 
provisions of 11 & 12 Viet. c. 44, ss. 1-5, 765-6 
form and cause of action, 766 

cases decided on ss. 1 & 2 of 11 & 12 ^ict. c. 44, 766-S 
acts of justice not duly qualified not absolutely void, 76A 
limitation of actions, id, 

actions to bo commenced within six months, id, 
six months how reckoned, id, 
in case of continuing imprisonment, id, 
in action for distress for church rates, id, 

against magistrate of police court of metropolis is three months, id. 
and venue must be laid in Middlesex, id. 
notice of action, id. 

one calendar month, id, 
how served, id, 
form of, 770 

malice and want of reasonable cause will not dispense with, id, 
nor if order not made ‘‘upon complaint,” id, 
where capacity in ii^ich party act^ is equivocal, id. 
judge to determine whether defendant acting bond fide in his office, 
id. 

defendant cannot claim, unless he be in fact a justice, id. 
but it is unimportant whether he be qualified, id. 
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where act caucot be referred to capacity of justice, 770 
signed by plaintiff and indorse<i by attorney, sufficient, 771 
Highway Act requires ‘il days, id. 

justice acting under still entitled to a mouth's, id. 
against metropolitan magistrate, id. 
as to form and mode of giving, 775-7 
threat to “ take proceedings” not equivalent to, 771 
court in whicl^ctiou to be brought must be specitiod, 
sufficient to specify place of business of attorney, id. 
tender of amends does not dispense with, id, 
may be i)roved by duplicate original, id, 
evidence to connect justice with trespass and warrant with conviction, id, 
notice to produce warrant should be served on defendant, id. 
or officer served with a subjtixina duces tccum^ id, 
venue — general issue — tender of amends, &c., id, 
venue is local, id. 

defendant may plead genersU issue by statute, id. 
in Lancaster venue must bo laid in division where act committed, 11*1 
11 & 12 Viet. c. 44, ss. 10 A 11, 771-2 
when plaintiff to be non-suited or verdict found for defendant, 772 
if action not brought within time limited by statute, id. 
or no proper notice of action given, id, 
or venue wrongly laid, id, 

if sum tendered or paid into court sufficient, id, 
damages, what recoverable, id. 

when jilaintiff ciiii recover penalties paid by him, id, 
actions against for false imprisonment, 549 

certificiite by two, of .suiumaiy conviction or cliHinU.‘.al in action for 
assault, 548 
Justification : 

plea of, how far evidence of expresj^ malice, 515 
what amounts to, in action for assault, 544 
evidence under plea of, of process of law, 547 
in action for false imprisonment, huw ]ileaded, 551 
in action for trespass to goods, when pleaded si>ceially, 554 
evidence on plea of, 555 

evidence under idea of, in action of trespass to land, 509 


K. 


Key : 

acceptance of, hy landlord is a surrender, 165 
Kino’s Bench Prison : 

books of, how far evidence, 62. See Hearsay, 


L. 


Labourer ; 

agreement for hire ofi exempted from stamp, 124, Sec Stamps. 

Lacij es : 

where once incurred in giving notice of dishonour of bill drawer and 
indoi-ser discharged, 194. Bills of Exchange. 

if value of a security be diminished by creditors, 412 
Lading : 

bills of, 221, 246, 251. See Bill of Lad\ng. 

Land : 

what is an “interest in,” &c., under Statute of Frauds, 150. See Pravds^ 
Statute of. 
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actiun for money haci and receii^ed will not He to determine ri^t to an 
interest in, 846. See Monty had and received, 
effect of negligent user of, 469. See Negligence. 
action for trespass to, 556. See Treepase. 
meaning of word in Statute of Limitatioui^ 665 
which descends in tail is not assets, 791. See Heire and Devietee. 

Land Oarrikrs Act, 11 Geo, 4,*and 1 Will 4, o. 6S : 
general scope of, 359 
provisions of ss. 1-9, 365 
what comes within the Ist section, 366 
blank acce]>tauce for 112. is not, id, 
looking-gUra worth more than 102. is» id. 

expressed opinion of carrier as to value will not supersede necessity 
of declaration, id. 

declaration required by first section must be given at time of delivery, id. 
carrier may then demand an increased charge, 367 
if no such declaration made, carrier protected, id. 
where value declared, but no extra charge demanded or paid, id. 
meaning of word loss in the act, id. 
an inn may be the receiving house of carrier, id. 
effect of sending articles without the declaration, id. 
of wilful miefeaeance, id, 

when plea under let sect., and replication of felony under the Stlx, 
plaintiff must prove, what, id. 
if value not declared, effect of felony of a servant, 368 
what may amount to a epecial contract, id. See Ca^'rier. 

Landlord : 

meaning of, within 8 Ann. c. 14, s. 1, 806 
Landlord and Tknant : 

action for rent, 447. See Rent. 

tenant liable for rent, although premises burnt down, 165 
although landlord has received insurance money, id. 
tenant holding over presumed to hold at old rent, 168 
relation between, in action fur use and occupation, 162 
may be implied, 167 

landlord may sue tenant holding over in use and occupation, 164 
tenant quitting after parol license frotn landlord, id. 

or quitting after insufficient notice to quit, id. 
surrender of lease by acceptance by landlord of key, 165 

or by demise to a new tenant, id. See Use and Occupation. 
effect of eviotiou by landlord, 169 

from part of demised premises, id. 
of under tenant is eviction of tenant^ id. 
on tenant’s liability for rent> 428 
by the lessor, id. 
by a stranger, id. 

when no incoming tenant, landlord may be bound to pav value of fallows, 
&o., 172 

custom for incoming tenant to pay outgoing tenant for fallows, &c., id. 
refusal by landlord to repair according to agreement no defence in action 
for use and occupation, 170 
demise by landlord of house in untenantable state, id. 

of laud with poisoned grass, id. 
effect of distress of goods of value of rent, if sold for less, 171 
waste, bad husbandry, &c., id. See Waste. 
provisions of 14 & 15 Viet. c. 25, 172 
action for non^repair of demised premises, id. 

by assignees of lessor when lease not under seaU 
breach in, 173 
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landlord may sue tenant for money paid, &o.| to recover expenaea of pre- 
paring lease, when, 332 , 

when premises let to several, and one pays rent, he may recover from hia 
co-lesaees, 3 >54 

if tenant compelled to pay landlord's taxes, he may sue for money paid, 
&c., 333 

if landlord pay taxes which tenant has agreed to pay, id, 
if tenant ])ay rent to landlord after notice from mortgagee, 345 
rent paid to landlord may sometimes be recovered back, when, 346 
etfect of assignment of lease, 428 

odect of Bankruptcy Acta on leaseholds of bankrupt, 430-1 
covenants not to assign, Ac., 432 
for good husbandry, 433 
to insure, 434 
to repair, 435 
for title, 438 

between tenant and sub-lessee, 437 
in action by landlord, tenant may show lease not executed, 426 
merely forbidding plaintiti's tenant to pay rent not breach of covenant 
for quiet enjoyment, 439 

action by landlord for double value, 449. See Double Value, 
for double rent, 451. See Double Dent, 
landlord may sno tenant for anything done to destroy his evidence of 
title, 454 

proof of tenancy in an action for injury to the reversion, 455 
effect of landlord directing terant to repair, 448 

of compulsory payment of a charge u|>on land, id, ^ 

respecting liability < f||f»»r a nnbs-nice on the dciuiscd j'vcmises, 458 
right to light, liow ac<iijired as against landlord by user, 479 
tenancy for years excluded *from computalioii of forty years under Pre- 
scription Act, 490 

action for excessive distress, 536. See Excessive Distreet, 
tenancy, how proved, id, 

liability of landlord whose bailiff has wrongfully distrained fixtures, 553 
where broker takes goo<Js it was intended he should take^ id, 
wdiere landU^rd distraitis privileged goods, tenant may recover, what, 556 
or distrains stranger's 8beex> when there are other distrainable goods 
on land, id, 

outgoing tenant entitled to way-going crop may maintain trcH])as8, 557 
tenant holding over may maintain tresimss against a wrorig-<locr, id, 
landlord of land let at will may maintain tresxiass, when, 559 
pi*operty in trees is in landloid, 502 
in bushes, in tenant, id, 

landlord entering to view waste, and doing damage, a trespasser ah 
iniixo^ 564 

landlord entering to distrain not a trespasser ab initio by taking some 
privileged goods, 565 

tenant tendering rent after distress, but before impounding, rights of, id, 
tenant is bound to give notice to lessor of service of writ of ejectment, 679 
recovery of mesne profits by landlonl^ 581 

landlord who has distraint and impounded goods cannot have trover for 
them, 589 

right of landlord to an indenture of lease after expiration of term, 590 
if mortgagee treat as tenant one occupying under mortgagor, 660 
effect of notice to pay rent to himself by mortgagee to mortgagor's 
tenant, id, 

covenant that mortgagor shall hold until a day certain, id, 
tenant paying rent to another cannot dispute bis title, 615 
notice to quit no evidence per se to prove conuuencement of tenancy, 630 
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landlord canot re-enter after parting with his reyersion, 637 
bat a termor demising his whole term may, id, 
what is a waiver of a forfeiture of a lease, 639 
relief now given on forfeiture for neglect to insure, 642 
possession of tenant gives seizin to owner of inheritance, 644 
when relation of, is created between mortgagor and mortgagee, 660 
parson may determine yearfy tenancy created by bis predecessor without 
notice to quit, 664 

when right of action accrues under Statute of Limitations, 667* See Zt- 
mitiUionSf Statute of, 

no adverse possession when relation of, exists, 670 

tenant holding after notice to quit, and not paying rent, not liable to 
distress, 678 
ejectment by lessor, 621 

tenancy, bow proved, 623 

tenant cannot generally dispute lessor's title, 162, 16S, 621, 679 
tecus if defect in title appear on lease itself, id. 
may show it has expired, 168, 019 

mere licensee on same footing as tenant, 621. See Ejectment. 
landlord may recover in ejectment within 20 years after expiration of lease, 
672 

although rent not paid for 20 years, id. 
replevin, 676, et seq. See Replevin. 
avowing for rent, 676 
distress for rent after end of lease, 676-7 
for goods fraudulently removed, id. 

landlord entitled to one year’s rent before goods taken in execution, 
*806-7 

when a tenancy is determinable, 627 
when a notice to quit is necessary, 623 * 
how proved, id, 
to whom it must be given, 632 
at what time it must be given, 628 
and by whom, 631 
form of, 632 
service of, 634 
waiver of, ici. 

when dispensed with by disclaimer, 635 
proof of forfeiture of lease, 637 
re-entry for non-payment of rent, id. 

for other breaches of covenant, 432, 639 
how a forfeiture is waived, 639 

what amounts to an actual lease, and what to an agreement for one, 626^7 
provisions of 8 & 9 Yict. c. 106, s. 3, 627 
effect of entry and payment of rent under a void lease, 624, 627 
or an agreement for a lease, 6*A4 

effect of entry of tenant in middle of quarter on commencement of tenancy, 
629 

cases decided as to when a tenancy from year to year commences, id. 
variation of rent does not alone make a new tenancy, 630 
tenant holding over and paying rent, effect of, 624 
letting **80 long as both parties pleas^” effect of, 625 
ieuanqy at will, how determined, 623 
proof of tenancy from year to year, 624 
payment of weekly rent may create weekly tenancy, 625 
presumptions as to encroachments made by tenant during term on adjoin- 
ing land, 622. See Leaee; Ejectment; Covenant; Rent. 
expired leases may be evidence of acts of ownership by landlord. See 
Heareay, 
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Lakmark : 

where an accident arises from tlie remoTal of, 463 
Lanx>ownbr : 

liabilitj of, for a nuisance on land, 458. See Nuuance, 

Land Beqistbr Of vice : 

documents from, proved by certified copies, 69. See Documents ; Copy. 
Lands Clauses, &c., Act: 

proceedings in sberifia* court under, proved by certified copy, 69. Sec 
Documents ; Copy, 

Land-tax : 

books, how far evidence, 68 

entry on lessee and distress for, due to lessor, effect of, 439 
Lapse op Time : 

presumption of payment from, 85. See Presumptions. 

Law : 

foreign, how proved, 76 

money paid under a mistake of, cannot bo recovered back, 344 
evidence under plea of justification by process of, 647 
Law List : 

how far evidence that attorneys therein named are duly certificated, 272. 
See Attorney. 

Law of tub Road : 

what it is, 463. See Negligence ; Driving. 

Leading Questions : 

what ai*e, rule as to, 102. See Wit7ies8. 

Lease : 

terms of, cannot be proved orally, 1 

but occupation under may, id, 

amount of rent reserved by, cannot, id, 

of an incorporeal hereaitament must be under seal, 448 

or if for more than three years, 627 

by parol how proved, 623 

in writing how proved, id. 

may be proved by ]jroduction of counterpart executed by defendant, 447 
demise proved by ijroduction of, 447, 536 

in writing, terms of, may be proved by oral admissions, 69, 623 
assignment of, may be proved by admission of a party, 59. See Admis- 
sion, 

oral evidence to explain, 18, 221 

expired, evidence of acts of ownership by lessor, 50. See Hearsay, 
by ecclesiastical corporations, proved by certified copies, 69, See Docu» 
mjtnis : Copy. 

printed form of, admissible to refresh memory. 111. See Witness. 
stamp duty on, what, 139 

agreements for, charged as leases when, 123*139 

if under seal, 1 38. 

surrender of, how 8tam|:»ed, 140-148 

assignment of, how stamped, 140 

decisions on lease stamps, id. 

for less than £5 per annum, when exempted from stamp, 124 
in agreement for, rent is the Fa|ue, under the Stamp Acts, 126 
void under 8 & 9 yict.c. 106, s. 3, may operate as an agreement, and 
so require agreement stamp, id. See Stamps, 
when ineffectual for want of a seal, 140 
on sale what title must be proved, 154, 168 
on sale of agreement for, 169 

parol demise of residue of, may operate as sub-lease, 163 
surrender of, by acceptance of new tenant^ 165 
by acceptance of key, id. 
bankrupt may deliver up, when, 166, 430 
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Lease — {continued, ) 

effect of notice to give up, 57 

tenant bolding over, after determination of, and pa;^ing rent, effect of, 
166 

proof of, under seal, formerly would defeat action in assumpsit , 163 
expenses of preparing, may he recovered from tenant by landlord in action 
for money paid, when, 332 
cases on the construction of covenants in, 425 
provisions of 8 & 9 Viet. c. 106, s. 4, id. 

in action on, tenant may show that landlord has not executed, 426 
assignee of, may plead assigument of term before breach, 427 
assignment of, must be under seal, 428 
covenants for good bus band i*y, 433 
not to assign, &c., 432 
to insure, 434 « 

to repair, 4*i5 

for title, 438. See Covenant, 
proof of forfeiture of, 637 
what is a waiver of a forfeiture of, 639 
destruction of sealed, with consent not a surrender, 448 
tenant holding over after expiration of, may maintain trespass, 557 
if x> 08 se 88 ion taken under a treaty for, effect of, 623 
if rent also paid, id, 

granting of, detorinination of a tenancy at will, id, 
what amounts to, 625, 627 

what to an agreement for, i<i. 
effect of entry under void, 624, 627 

entry and payment of rent, id, 
if void under 8 & 9 Viet, c, J06, 678 
entry under an agreement for, id. 
froxn year to year, when and how determinable, 627, 636 
lessor may recover in ejectment within 20 years after expiration of, 672. 
Sec Landlord and Tenant; Ejectment, 

Leasichold : 

not included in Statute of Uses, 616 
ejectment by devisee of, 657 

sale of, by sheriff without writing passes ne property, 662 

title to, how proved, id. 

vests in executor from death of testator, id. 

assignees of bankrupt may take or refuse, 663. See Assvjnees of Bank- 
rupt, 

when assets, how valued, 785. See Executors and Administrators. 
Leave aeo Licence ; 

good defence to action for assault, 543 
effect of plea of, in detinue, 613, See Detention of Goods. 
doubtful if, can be shown in trover under not guilty, 600. See Conversion 
of Goods, 

Lboaot : 

when executor pays, in full, and afterwmrds obliged to pay legacy duty, 
333 

Action does not usually lie for, 782 
but it may sometimes, id. 

where executor has rendered an account to legatee, id, 
or assented to a specific legacy^ id. See Executors and Admin is ' 
trators, 

Lboai* Advisbr ; 

when privileged as a witness, 106 
See Attorney ; Witness, 

Legal Doouisents ; 

filed, &c., in foreign or colonial courts^ how proved, 71. See Documents, 
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Legal Effect : 

of acknuwlcdgtnent of debt barred by tbe Statute of Limitationi| 401. 

See LimMaiioni^ StoktuU of. 
of accepting bill or note ou sale of goods, 413 
of writing, to be decided by judge, 423 

of plea of non oat fcustiim when de^ pleaded according to, 426 
inisbtatemeut of, of deed by attorney, effect of, 275. See Attorney.' 
Legal Estate : 

when use executed so as to give, 616 

plaintiff must have, in ejectment, id. See Ejectment. 

Legal Pkocess. See Proceaa^ Legal. 

Legatee : 

cannot usually sue for a legacy. 782 

but may sometimes, when, id. See Executors and Administrators. 
Legitim ACT : 

presumption of, 33. See Presumptions. 
of child born in wedlock, 051 

born three months after marriage, td. 
effect of subsequent marriage in Scotland on, 662 
entry made for purpose of establishing, 39 
statement as to, in baptismal register, 91 
liearsay evidence concerning, 39. See Hearsay, 

Lessee : 

usually pays expenses of lease, but in general ifot directly liable to attorney, 
200 

cannot maintain trespass for timber severed from freehold, 553 
for years cannot maintain trespass before entry, 559, See Trespass. 
one of two, may sue hundred for damage to premises, 794. See 
IIiMdredors ; Landlord and Tenant, 

Lessor : 

without any reservation of timber may have trespass against a person 
cutting it, 553. See Landlord and Tenant; Lease, 

Letter : 

X)resumption as to date t)f, 82 

as to post-mark on, 33, See Presumptions. 
entry of cojjy of, in merchant's book, 34 
entry of^ in letter- book secondary i)roof of, 48 
post-mark on, effect of in evidence, 64 
publication of contents of, not proved by, id. 
written without prejudice,” inadmissible, 58 
and the answer, id. 
effect of not replying to, 69 ^ 

proof of partnershii^ by admission in, 64. See Admission. 
several, when containing agreement, require one atarnx> only, 124 
sent by post exempted from stamp, when, 125 
unstamxied, may prove contmet of marriage, id. 
when they constitute an agreement within Stamp Acts, 126 
of allotment of shares, ne^ not be stamped, when, 127. See Stamps. 
offer to buy or sell by, may be retracted, when, 151 
proof of sending, 268 
effect of tender by, 423 ^ 

demand of payment by, not sufficient, when, 424 
publication of libel in, what amounts to, 510. Sec Defamatwnir* 
an actual demise may be created by, between lessor and lessee^ 626. See 
Ejectment ; Lafidlord and Tenant. 

of trader departing the realm, admissible to show intent, 664. See Act 
of BankrujHcy. 

See Documents. 
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Lvttbr of Attorkkt : 
iiow stamped, 141 

to appoint a proxy, 146. See Stamps, 

Letters of Adxieistratior : 

granted by Court of Probate only, 779 
grant of^ how proyed, 81 

effect o^ 588. Administration. 

Lktter-book : 

'entry in, secondary proof of letter, 48. See Doonmmts. 

Letters Pateet : 

action for infringing, 499 

companies established by, under 1 Viet. o. 73, 758. See Company ; 
Patent, 

Lev art and Couohamt : 

right of common for cattle, how proved, 483. See Common, 

Levy : 

by sheriff, how proved, 807. See Sheriff. 

Libel : 

promise to indemnify, in consideration of publishing, is illegal, 386 
in trespass for destroying picture, it may be shown that it was, dlC* 
action lies against a railway for sending, by telegraph, 7 42 
proof of, 509 
See Defamation. 

Liberum Tenemeftum : 
evidence on plea of, 567 
See Trespass, 

Lice NOE ; 

how proved, 576 
is revocable, id, 

need not be stamped, 126. See Stamps. 
cab, proved by certified copy, 69 

when a voyage has been legalised by, must be produced, 227 
certified copy of, evidence of ownership of stage-coach, 462 
efiect of, under the Prescription Act, 573 
for hunting, &o., is within, 484 

proof of, will defeat effect of enjoyment of an easement, 489 
person occupying Crown lands under, has sufficient possession to main- 
tain trespass, 556 * 

if a man abuse, given by law, be is a trespasser ab initio, 576 
evidence under plea of, in action of trespass, id. See Trespass, 

10 take possession of after acquired goods, effect of, 585 
leave and, doubtful if, ^n be shown in trover under not guilty, 600. See 
Cotiversion of Goods, 

effect of plea of leave aud, in detinue, 613. See Detention of Goods. 
to demise need not be proved by lessee of copyhold in ejectment, when, 
615 . 

» marriage, in wrong name, effect of, 646. See Ejectment, 

Licsssek : 

to mine, has sufficient possession of gravel, Ac., dug up, to maintain 
trover, 589. See Conversion of Go^s. 
cannot deny title of licensor, when, 622 
Lief : 

proof of a general, 602-3 
of a particular, 603-4 
cases where, does not arise, 604 
what amounts to waiver of, 605 

of an insurance broker revives on re-possesslon qf policy, 605 
not lost, though debt haired by the Statute of imitations, 606. 
right of banker’s, judicially noticed, 75. See Judicial Notice. 
on goods is insurable, 221. See Jnsuremeef Marine. 
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LiKif — (cwUinujtA,) 

provisions of M. S. Act, 1862, as to, 252 
for freight, what it is, 249. See AffreightmenU 
seller’s, may be divested by symbolical delivery, 307 
may be given in evidence under plea denying property in goods, 555 
vendor may retain, on goods, although the property has passed to vendee, 
583 

may be shown in trover, under plea that goods are not plaintiffs, 601 
right of, arising before fiat, how protected in bankruptcy, 724. * See 
Conversion ; Assignees of BankrapL 

Life : 

duration of, presumption as to, 36, 46 
when death presumed, 46. See Presumptions^ 

Life Insuranor : 

policy of, how stamped, 143. See Stamps, 
is not a contract of indemnity, 241 
See Insurance^ Life, 

Light and Air : 

action for obstruction of, 478 

declaration usually states, what, id, 
may be brought by reversioner, id, 
the right to, id, 

is enjoyed jure naturce^ id, 
not strictly the subject of grant, id, 
provisions of 2 & 3 Will. 4, c. 71, respecting, 479 
right gained by twenty years’ user, 479 
twenty years, bow calculated, id, 
no presumption raised by user for less period, id, 
right, how pleaded, id, 

before 2 & 3 Will. 4, c. 71, usually gained by twenty years’ user, tcf. 
could not formerly be gained if servient tenement under lease, id, 
seats since the act, id, 

nut obtained by enjoyment for twenty years of an open area, 480 
by implieil contract, 479 

in simple conveyance of real property, id, 
between landlord and tenant, id, 
purchaser of a lot at auction, 480 
an enjoyment of, for 19 years and 330 days sufficient, id, 
effect of this decision, id, 

not gained by twenty years* user unless enjoye<l as an easement, id. 
payment for enjoyment of, is not an “interruption,” id. 
owner of windmill cannot acquire riglit to the passage of air to 
mill, 481 

Building Act, 14 Qeo. 3, c. 78, did not authorise obstruction of, id, 
the custom of London is controlled by 2 & 3 Will. 4, c. 71, id, 
how lost, id. 

by bricking np an ancient window for twenty years, id. 
or by disuse for a less time, id, 
effect of change of position of ancient windovrs, id, 
of merely enlarging, id, 

not by opening new and enlarging ancient windows, 482 
proof of otetructioD, id, 

effect of plea of not gtdltg, id, 

what diminution of light is actionable, id. 

Lighter : 

responsibility of cwtiun while goods are being loaded into, 252. See 
Affreightment, “ 

Lighterman : 

is common carrier, 860. See Carrier, 



074 


Index* 


Liobthouss : 

i^Dtry in journals of, bow far evidence, 52 
Lioa^TS ; 

for ships, provisions of M. S. Acts, 1854 and 1862, regarding, 466. See 
Neglif^enct^ 

LlMITATlOK : 

of actions against assignees of bankrupts, 728. See Assignees o/ Bankruitt, 
constables, 763, 7*64 
justices, 769 
bow reckoned, tri. 

in case of a continuing imprisonment, id. 

iu action for distress for church rates, limitation three months, id, 
against police magistrates in London within three months, iV. 
See CoiutabU j Jmtice, 

LlMlTATIOHS, StaTUTH OF : 

must be specially ]>leaded, 303 
renewal t»f writs under C. L. P. Act, 1852, 803 
six months allowed for, how calculated, 394 
misdated writ may be amended, id. 
principal statutes of, id, 
forms of action abolished by C. L. P. Acts, id, 
actions of acccmiit excepted from 21 Jac. 1, c. 16, id. 

provisions of 19 & 20 Viet. c. 97, id, 
action of debt on bv-luw of chartered company simple contract debt, id. 
action for calls uiicfor Companies Clauses Act a specialty debt, id. 
provisions of 3 A 4 Will. c. 42, s. 3, id. 
debt on an award, 395 
or for a copyhold hue, id. 
or an e.scape, id. 
money levied on a,/f. /a., id. 
when statute begins to run, id. 

ill action against attorney for neglige^ice, 275, 395. See Attorney. 

although defendant fraudulently conceal cause of action, 395 

after refusal to deliver goods, id. 

upon promises to indemnify, id. 

when money lent on bill payable at a future time, id, 

wlien bill nut accepted, id. 

on note payable on demand, id. 

BO many mouths after demand, id. 
at sight, ifi. 


when cause of action arises, Ac., request being made, id. 

)iromise t-o pay bill barred by statute wheu able,*' id. 
death of debtor does not stop statute from running, id. 
on deposit of money with banker, 396 
as to deposit of money with a private person, id. 
contract of an attorney to conduct a suit is entire, id, 
disabilities, id, 

provisions of 21 Jac, c. 16, id. 
of 3 A 4 Will. 4, c. 42, id. 
of 19 A 20 Viot, c. 97, id. 

when statute once begins to run not affected by subsequent dis- 
ability, 397 

subsequent acknowledgment, id. . 

statute may be avoided by proof of, id. 
verbal promise formerly sufficient, id. 
provisions of 9 Geo. 4, c. 14, s. 1, id. 

effect of these provisiotis, 398 a 

no particular form of acknowledgmen^equisite, id. 
but acknowledgment must imply promise to pay, id. 
wbat amounts to a suffidsnt^ id. 
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L1MITATIOK8, StatUTIC Qjt— (continued.) 
ackaowledgiuent by part payment^ 3D8 
statute may be airoided by, id, 
part payment in goods may be sufficient, 399 
of interest on note will aYuid statute, UL 
may be by bill or note, id, 

delivery of bill in part payment operates from delivery of bill, id, 
it is not every part payment that is sufficient to rebut statute, id, 
cases decided on this question, id, 

W'itbin six years proved by oral mlniission of defendant sufficient, id, 
answer to bill in chancery may be sufficient ackuowledgiiieiit, id, 
provisions of 9 Geo. 4, c. 14, respecting a promise by one of several 
co-coDtracti»ra, 400 
of 19 & 20 Viet. c. 97 , id, 

on note, to admiiiistnitor who baa not taken out i^gular admi- 
nistration, id, 

as to elTect of admissions made in tbo book of testator, id, 
ricknowledgment, by whom, id, 

by an agent before 19 & 20 Viet. 97, id, 
after 19 & 20 Viet. 97, id, 

mere acknowledgment not sufficient as against an executor, id, 
admission l»y bankrupt of no effect against his assignees, when, id, 
by an infant of a debt for necessaries, wdll avoid SUitute, id. 
promise of one of several debtors will not deprive others of benefit of 
statute^ 401 

stamp not necessary on writte^n acknowlcflgmeiits, 401 
but unstamped note not admissible os an acknowledgment, 401 
acknowledgment, t<i whom, 401 
what is suflicieiit, id, 
by acceptor of bill, id, 
to third party is enough in a deed, id, 

since 9 Geo. 4, c. 14, by a bankrupt on bis examination is enough, id, 
by maker of a note to payee, Low it alfects iudorhce, id, 
acknowledgment, what sufficient, iil, 
legal effect of, id, 

mere admission of debt may be sufficient, 402 
seews if qualified, id, 

general admission of some debt being due may be sufficient, id. 
promise to pay a proportion of a joint debt may be sufficient^ id. 
acknowledgment, what not sufficient, id, 

cases where, has been held insufficient, id, 
since action brought is not sufficient, 404 « 
acknowledgment, conditional, id, 

plaintiff must show the condition performed, 405 
X^romise to pay “when able,” id. 

“ as soon as I can,” id. 

“ by instalments,” id, 

** in two years,” id, 
how declared on, id, 
mutual accounts, &c., id. 
pi-ovisions of 3 & 4 Will. 4, c. 27, 665 et seq, 

“land,” “ rent^” meaning of, id, 

** person ibrough whom another claims,” id, 

“person,” id, 

land to recovered within twenty years, id, 
when right deemed to accrue, id, 

where advanta^of forfeiture not taken by remainder*iiuui, 666 
reveraiooeRo have a new right, id, 
relation of letters of admioistratioo, id, 
when right accrues in case of tenant at will, 667 
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Limitations, Statute or — (conHnued.) 

in tenancy from year to year, 667 
^ where rent amounting to 20a. wrongfully received, id, 

mere entry not equivalent to posseaaion, id, 
ooiitinual claim, id, 
pofMsession by co-tenants, id, 
of younger brother, id, 

acknowledgment in writing given to person entitled, id, 
where possession not adverse at time of passing of act, 668 
j^ersons under disability, id, 
entry to be within forty years at all evcnt^ id, 
allowance for a second disability limited, id, 
meaning of ** beyond seas,*’ id. 
when right to estate in possession is barred, id, 
effect of barring estate tail, 669 
possession adverse to tenant in tall, effect of, id. 
possession under assurance of tenant in tail which does not bar 
remainders, id, 

ecclesiastical, &c., corporations, id, 
right of the party out of possession extinguished, id. 
receipt of rent to be deemed receipt of profits, id, 
entry not to l)e tolled by descent, &c,, id, 
eases on the statute 21 Jac. 1, c. 16, id. 

adverse possesHioti nccoasary under old statute, 670 
possession of a younger not adverse to elder brother, id. 
nor of one co- parcener, joint-tenant, id. 
or tenant in common, id, 
law now altered in all above instances, id, 
possession of particular tenant never adverse to reversioner, id, 
where relation of landlord and tenant, statute does not run, id, 
nor whore party in possession on sufferance, id, 
or between trustee and cestui que trusty id, 
or mortgagor and mortgagee, id. 
vendor and vendee when sale goes off, id, 

w*hure statute once began to run, no subsequent disability stopped 
it, 671 

cases on 3 & 4 Will. 4, c. 27, id, 

doctrine of iion-adverse x>o88e8sion done away with, id, 

effect of act is to transfer the estate, itl, 

and re-entry no loiicer o]>erates as a remitter, id, 

meaning of <liscontinuance of possession, id, 

possession of surface primd fade possession of minerals, id. 

seeus if dissevered iii title, 672 

m4hning of *^rent** in sect. 2, id, 

rent-charge createil by will must be enforced within twenty years from 
death of testator, id. 

lessor may recover in ejectment within twenty years after expiration 
of lease, id. 

even if no rent received by him for twenty years, id, 
seeue if rent received, by another person, id. 
sect. 8 does not apply to trustee and cestui que trusty id. 
proviso in sect. 7 applies only to express trusts, id, 
as to proof of tenancy at will under sect. 7, 673 
sect, 7 does not apply to tenancies determined before passing of Act, 
id, 

mortgagee may have ejectment when mortgagor would be barred, 
674 A 

when statute once begins to run no disabifny stops it, id. 
where tenant in tail barred by statute issue also barr^, id, 
effect of acknowledgment under sect. 14 is £>r judges id. 
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Limitations, Statute of — {continued,) 

letters to claijDant*8 attorney admitting rent to bo due, sufficient 
acknowledgment, 674 

an answer to bill in chancery may be sufficient acknowledgment, 676 
signature of acknowledgment must be that of (mrty iu possession of 
rents, and not of agent, id. 

bow far a defence to action for use and occuxvation, 170 
effect of, on an attorney's bill, 273. See Attorney. 
debt .barred by, cannot be set-off, 418. See Set-off. 

21 Jac. 1, c. 16, did not apply to specialties, 441, 442 

in actions on bonds, 442. BwuL 

in actions for rent, 448. See Rewt. 

in actions for a nuisance, 469. See Nuisance. 

runs from occurring of the consequential damage, id. 

in trover, begins to run, when, 611. See ConverHon of Goods. 

in action for malicious arrest begins to run, when, 536 

whether title may be shown under plea of lib. ten.^ 567 

effect of not pleading, in action fur mesne profits, 581 

lien not lost although debt barred by, 606 

title gained under old, sufficient in ejectment, 614. See Ejectment. 
new statute gives a still clearer title, id. 
evidence on plea of, in action by executors, 781 
plea of, by executor, 788. See Executors and Administrators. 
Liquidator : 

official, powers of, 747. See ComjHiny. 

Lis Mota : 

meaning of phrase, 40 

declarations made after, iuadmi.ssib]e, 40. See Hearsay, 

Live Stock : 

carrier of, doubtful if common carrier, 360. See Carrier. 

Livery Stable-keeper : 

actions against in substance ex contrariUf 358 ^ 

has no lien on horses for their keep, 6U3, See Conversion of Goods. 
Lloyd’s :• 

books of, evidence of caj>tnre, 230 

but not of notice of loss to underwriter, id. See Affreightment, 

Loadinq : 

when charterparty silent as to time of, 248. See Affreightment. 

Loan : 

evidence of in an action for money lent, 336. See Money Lent. 
if merged in higher security, defence under general issue, 337. 

Local Action : 

penal action is, 452 

secus if given to party grieved, id. 

Local Acts : 

provisions of 6 k 6 Viet, o, 97 respecting, 666. 

Local Board of Health : 

orders, Ac., of, proved by copy, 69. See Copy; Documents, 

Iversons acting under, actions » gainst, 773 

entitled to notice of action, Ac., id. See Officer. 

Local Venue : 

necessary in actions against constables, 769. See Cmstahle. 

Locomotive : 

liability of railway companies for damage caused by sparks from, 474. 
See Negligence. 

Lodger : p 

taking, not breach oi^venant not to underlet, 482 
possession as, not sufficient under plea of justification In defence of pos- 
session, 547 
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Lobgino House : 

entries respecting, proved by certified copy, 70. See Document; Copy. 
keeper of, may bo an hotel-keeper within Bankrupt Acts, 690. See 
Assignees of Bankrupt, 

Lodoirgb : 

agreement to take furnished, within 4th section of Statute of Frauds, 151. 
See Frauds^ Statute of. . 

rent for, let to a prostitute may bo recovered, when, 389. See Illegality. 
Loo-Hook : 

of man'Of*war, evidence of what, 51 
entries in official, how far evidence, 52 

entries in, when admissible to refresh memory of witness, 111. See 
Wiintss, 

London : 

custom respectihg the heightening of walls controlled by Prescription 
Act, 481 

by custom of, married woman may be trader, 683 
London Gazette ; 

advertisement in, how proved, 706 
Lord's Day Aot : 

provisions of, 388. See Sunday, 

Lord Bhouoham's Act, 8*28 
Lord Campbell's Aot, 477 
Lord Denman's Act, 8*26 
Lord St. Leonards' Act, 7S6 
Loud Tenterdkn's Act ; 

how it affects Statute of Limitations, 397-400 
provisions of, coticeriiiug representations of character, *&c., 504 
Lord Chanoellor ; 

onlers of, in lunacy proved by certified copy, 69. See Documents ; Copy. 
Lords, House of : 

privileges of, judicially noticed, 73 

and ordiiianir course of proceeding in, id, 
journals of, how proved, 827 
Loss : 

of bargain vendee when entitled to compensation for, 160 
of negotiable instrument fatal at common law, 173 
cannot now be sot up if indemnity given, id, 
effect of, if bill or note given to a creditor, 412 
of ship by fire, proof of, 230 
by capture, id. 

total, what amounts to, id. See Addenda, 
may be total or (>51111(^1, 233. 

amount of, bow to l>e calculated, 236. See Insurafice, Mai*ine. 
proof of, iu action on policy of fire insurance, 245 
of goods, action against carrier for, 359 
not a conversion, 592 

bow affected by Laud Carriers’ Act, 365. See Land Carrieri A et. 
of goods by plaintiff* s own default, how far a defence in action against 
carrier, 374. See Carrier. 

plaintiff under Lord Campbell's Act can only recover for x>ecuuiary, 477. 
See Negligence. 

of chattel through negligence no defence in detinue, 612 
stem if by mere ahcldeut, id. 

Lost Bill or Note : 

when plaintiff can recover in case of, 173. See Bills qf Exchange, 

Lost Document : 

secondary evidence of, when admissible, 3. See Documents, 

Lots : 

title to land purchased in several, 15S 
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Lugqaqb : 

if, lost by a carrier, 361 

coudition as to risk of, not \hdthin 7tb section of Hallway and Canal Traffic 
Ac^ 371 

liability of railway company if, left in cloak-room, id, 
personal, of a passenger, carrier's liability for, 375. See Land CaiTicrti* 
Act; Railway and Canal Traffic Act, 
master of ship has lien on, of passengers for passage money, C03 
Lunaot : 

orders, Ac., of Commissioners in, proved by copy, 69 
and of Lord Chancellor in, id. 
effect of, under Statute of Limitations, G68 
Lunatic : 

husband bound by wife*s contract for necessaries, 318 
cannot slate a valid account, 358 
valid account cannot l>e stated with, id, 
provisions respecting, in Prescription Act, 483 

commission in bankruptcy against, void, 688. See AnignttB of Banl'rupi, 
how far liable on contracts, 392 
See Tmanity, 

Ltino in Prison ; 

meaning of, as an act of bankruptcy, 704. See Act of Bankruptcy, 
how proved, id. See Assiynces of Bankrupt, 


M. 


Mach INK : 

threshing, hundred liable for the destruction of, 793 ct zcq. See Hun* 
drtdor«. 

Machinery : 

liability for injury caused by nnfenced, 472. See Nryligcnce, 
is within reputed ownership clause in bankruptcy, 713. See Assignees of 
Bankrupt, 

Magistrate : 

report of proceedings before, when privileged, 523. See Defamation, 
proceedings before, how proved, 528 
may l)e called to prove x^roceedings before himself, id, 
certificate of summary conviction or dismissal before two, In action for 
assault, 548 

action against, for false imprisooment, id. See False Jnipruummeni, 
'police, in London, action against, must be brought within three mouths, 
769 

entitled to notice of action, when, 769 
See J usiice, * 

Mails : 

liability of railway companies to carry, founded on statute, 465 
Maker of Bill or Notb. See Bills of Exchange; Promissert'y Note, 

Malice : 

proof of, in action for defamation, 514 

evidence to disprove, in action for defamation, 518. See Defamation, 
requisite to maintain action for slander of title, 527 
evidence of in action for malicious prosecution, 529. See Malicious Pro- 
Sicutum. 

for malicious arrest, 534 
See Malicious Arrest, 



Malicious Arrest : 

plaintifiTs proofs, 532 

judge’s order for the capias^ how proved, 74 
writ of capias^ how proved, 33 
the arrest, 532 

effect of plea of not guilty, 532 
the affidavit to hold to bail, ({33 
how proved, id, 

not always necessary to prove, id. 

sheriff's return primd facie evidence of facts therein stated, id, 
proof of warrant unnecessary, when, id, 
sheriff's officer may be called to prove airest, id, 
what constitutes an arrest, id. 

proof of detainer satisfies allegation of, id, 
rescission of judge's order, or determination of suit, id, 
must be S])ecially traversed, id, 
proof of rule to discontinue, sufficient, id, 
or rule to stay proceedings, id, 
not declaring for a year, id, 
in suit in Sheriff’s Court, id, 

termination must afford primd facie evidence that suit was without 
foundation, 534 
etet proceeaue insufficient, id. 

in action fur abuse of process to extort money from plaintiff, id. 
in action for maliciously suing out coinmissiun of bankruptcy, id, 
evidence of malice and want of probable cause, id, 
onus on plaintiff, id. 
put ill issue by not guilty, id, 
whether facts amount to, generally for judge, id, 
whether discontinuance evidence of want of probable cause, id, 
whether non pros, is, id, 

arrest for one side of an account evidence of malice, 535 
taking less sum out of court and not proceeding is not, id, 
arrest by mistake, id. 

question is whether plaintiff liad probable cause of action for amount 
claimed, 534 

refusal to discharge defendant on tender of debt and costs, evidence 
of malice, id, 
damages, 535 

where two are found guilty, id, 
where several plaintiffs, id, 
what costs recoverable, id. 

Btatiite of Limitations begins to run, when, 536 
Malicious Proskcutiok : 
plaiutifiTs proofi^ 527 
effect of plea of not guilty, id, 
evidence of prosecution, , 

fact of the prosecution, how proved, id, 
by pit^uction of the record, id. 
or by an examined copy of the record, id, 
provisions of 14 & 15 Viet. c. 92, s. 13, id, 
production of original bill of indictment, not sufficient, id, 
where some only of charges in indictment malicious and without, 
Aa, 528 

proof of preferring chaige before magistrate, id, 
of procuring plaintiff to be arrested, id, 
evidence of determinatioa of prosecution, id, 
prosecution must be determined, id, 
return of no bill by grand jury, ui. 
verdict of acquittal, id. 
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Malicious Proskcution — {continued.) 

acquittal on defect of indictment, 528 

termination of proceedings not put in issue by plea of not guilty, id. 
evidence that defendant was prosecutor, tei. 

that defendant employed attorney to conduct prosecution, id. 
by information of defendant taken by magistrate, id^ 
by recognisance entered into by defendant, id^ 

not by indorsement of his name on indictment, id^ 
grand juryman may perhaps be called, id. 
magistrate may be called to prove a proceeding, id. 
doubtful if action lies against a corporation, 521^, 742 
evidence of malice, 529 

put in issue by plea of not guilty, id. 
acquittal not prtmd facie evidence of, id. 
inferred from want of jirobable cause, id. 
evidence of want of probable cause, id, 
under the general issue, id. 

must exist in mind of defendant at time of prosecution, id. 

express malice not evidence of, id. 

nor abandoning a prosecution, id. 

nor neglect to ])refer an indictment, id. 

throwing out of bill, effect of, doubtful, id. 

consulting counsel, evidence of probable cause, 530 

how far proof lies on plaintiff, id. 

how far reasonable and probable cause is a question for the judge, id. 
is a pure <iue8tiou of law, when, id. 
where disputed facts, case must be left to jury, id. 
observations of jinlgc on trial of indictment, how far evidence, 531 
cases divided on question of probable cause, 530, 531 
damages, 531 

where damage held to he too remote, id. 
defence, 532 

proof of plaintiffs guilt, id. 
of probable cause, id. 

plea of not guilty admits acquittal if stated in declaration, id. 
fact that jury deliberated a long time, evidence to show probable 
cause, id. 

evidence of plaintiffs bad character whether admissible, id. 
defendant being bound over to prosecute not necessarily a defence, id, 
difference between, and false imprisonment, 550 
Man-of-War : 

log-book of, evidence of, what, 51 
muster-rolls of, id. 

letter of captain of, id. See Hearsay. 

Manor : 

customs of, may be proved by reputation, 40-43 
and boundaries of, 40. See Hearsay, 
proof of bounds of waste in, 46 
perambi:^tion evidence of limits of, 562 

custom A licence to demise need not be proved by lessee of copyhold 
in ejectment, when, 615 

holding courts, &c., evidence of existence and smsin of, 644 
MANurioTuai : 

newly imported, is within the imient law, 501. See Patent., 

Manuscript. See Doeumentn ; Handwriting. 

bandwriting, how proved, 87-9 
Map; 

held inadmissible as evidence, 42. See Hearsay. 
names in, when aimexed to agreement counted under Stamp Acta, 121 
See Stamps. 
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Mahink Insurance, 219. See Inmrance^ Marine. 

Marine Foliot : 

how stamped, 142» See Stamps, 

alterations in, id. See A Iteration ; Insurance^ Marine. 

Mark : 

signature *by, may be sufficient under Statute of Frauds, 292. See 
Frauds^ Statute of, 

change of, on goods may defeat right to stop 'fa transitu, Cll. See Con^ 
version of Goods, 

Market : 

owner of, soil of, may maintain tresjmss, when, 553. See Trespass, 
Market Overt : 

effect of sale in, 582, 587 
Makriaqb : 

action on breach of promise of, 261 

either man or woman may sue, id. 

infant may sue person of full age for, id, 

married man may be sued, id. 

action caiin^ bo maintained by an executor, id, 

uiiless perhaps under peculiar circumstances, id. 
proof of the contract, id, 
may be proved by letter, 125 
need not be in writing, 261 
the prom isos mu.4t be mutual, id, 

if written evidence of contract, no stamp required, 125, 262 
cx[)re88 words on tho part of woman not necessary to prove ^ 
promise, 26*2 

secus on the i^art of man, id, 
breach of the promise, what amounts to, id. 
damages, what, 
defence, id, 

discovery, after tho contract, of immorality or depraved conduct, id, 
subsequent discovery of a bodily iiifirtnity, effect of, id, 
material .misrepresentations as to state of circumstances, &c., may 
be a good, 263 

precontract on ^rt of plaintiff to marry another, id, 
exoneration from cvjntract may be implied, when, id, 
proof of , 64, 89, 383. See Births, Deaths, and Marriages, 
presumption of, 33 

eitbor of alleged married j>arties, competent to prove or disprove, 645 
before 26 Qeo. 2, c. 38, 645 

sufficient words of present espousal enough, id, 
doubtful if presence of a priest in orders necessary, id. 
under 26 Gko. 2, c. 33, id. 

rules as to the publication of banns, 646 
under 4 Geo. 4 , c. 76 ; 6 & 7 Will. 4, c. 85, &c., id. 
provisions of these acts, 646-7 
between dissenters, 648 
' of Jews and Quakers, id, 
celebrated abroad, 649 
in Scotland, id. 
in Ii^aud, id. 

abroadfin British dominions, id. 
in Indi^ 650 
at a British Embassy, id. 
or factory, id, 

sexual intercourse presumed during, 651 

but presumption may be rebutted, id. See Presumptions. 
legitimacy of children born daring, presumed, id, 

declarations of parents not admissible to bastardise child bom daring, 052 
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Marrtaqk— {continued,) 

iu French Catholic Chapel in London, how proved, 91 
settlement, husband liable for costs of, 266 

decree of nullity, effect of on husband’s liability for wife’s debts, 317 
promise of, by defendant in action for seduction bow far admissible, 510 
proof of, by reputation, even when parents alive, 645 
by witness who was present, id. 

children bom after divorce a mensd^ &c., presumed bastards, 652 

effect of, in Scotland, after birth of child, id. 

birth of child formerly revocation of a man’s will, 656 

al5ne revocation of a woman's will, id. 

now revocation of all wills, id. 

except those made under a power, id. See FJectnient. 

Married Woman : 

acknowlcdj^ment of deeds by, proved by certided copy, 69, See Copy : 
Documents. 

if bill drawn by, be accepted, 177 
acceptance of bill drawn on husband by, 181 
indorsement of bill by, effect of, 184. Sec Bilh Excha%ge. 
has insumble interest in husband’s life, 242. See Insurance^ Life. 
money paid by, to thinl person may be recovered by husband, 339. See 
Money had anil receiied. 

money may be recovered by plaintiff on an account stated with his 
wife, 357 

but n'‘t on an account stated hy tlcfendant’s wife, id. 
lunatic liusband liable f<^r necessaries supplied to his wife, 392 
action maintaiimble by master of, for seduction of, 540 
provisions respect injr, in Trescriplion Act, 483 

cannot make herself a tiespasser by prior command or subseffuent 
assent, 563 

may somotiines be sued as a feme sole, 383 
ciinnot make a will of real estate, 654 
unless under a |>ower, id. 
or husband civilly dead, id. 
may become bankru])t, when, 688 

right of action of, i^anses to husband’s assisrnees In bankruptcy, when, 71 1 
^roeds of, how effected by reputed ownership clause, 718 
See Coverture ; Husband ; Assignees of Bankrupt. 

Martinmas : 

means New Martinmas, 679 

Master or Ship : 

powers of, 246, 252, 308 • 

actions against^ by merchants, 250 
common law liability of, 250, 466 

exempt from liability for stowage when stevedore employed, 250 
how far protected by M. S. Act, 1854, 251 
implied contract on /)art of, id. 
effect of sig^jing bill of lading, id, 
of sale of cargo by, 251, 597 
money paid to, for necessaries, 335 
delivery of goods to, 372 

to impute drunkenness to, actionable without special damage, ffliS 
defamatory letter concern ing, how far privileged, 520. See Defamation, 
evidence in mitigation of damages in action of assault by, 548 
may bring trespass for injury to vessel, 552 
jettison by, not a conversion, 594 

has lien on passengers’ luggage, 608. See Conversion of Goods ; Affreight- 
ment. 
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Mastkr ard Sbrvant : 

master not Habits for the malieloiis act of servant, 460 
liability of master, for gocxls ordered by bis servant, 308 
for negligent driving of servant, 460-1 
for a wrongful distress by servant, 553 
fur negligence of plaintiffs fellow -servant, 475 
not liable for «;///«/ trespass of servant, 563 
for acts of servant generally, 463. See Naisanc*^ ; Negligence. 
servant liable for a conversion, although for bis rnaster’s%euefit, 597 
conioratioiis liable for acts of their servants, 742. See Corporation, 
liability of sheriff for acts of his officers, 797 et seq. See Sheriff. 
master of apprentice may sue in aammpfsit person harbouring, for work, 
&c., 328 

stateiueuts of master concerning chanvcter of servant, how far privileged, 
519. See Defamation, 

action by master for the seduction of female servant, 538, See Sedaciion, 
Mastkr’s OpriCE : 

book from, proof of person being an attorney, 509. See Attorney. 

Mate : ^ 

of ship, delivery of*good8 to, sufficient to bind shipowner, 372 
Materials : 

action for work, &c., 325. See TferX* and ^fat€rials. 

Maxims ; 

cujn» eat aolum ejua est mque ad rof/wm, 32 
ovinia privaiununtar rit^ case acta^ 33 
caveat eniptor^ 256 

exceptions to, well-nigh eat up rule, id. 

Measure OP Damaoks. Damages ; Addenda, 

Mrasuues : 

oral evidence to explain, IS. See Docamenta. 

Mepioal Act : 

provisions of, 275 
Medical Man : 
actions by, 275 

qualifications, &o.» of, regulated by Medical Act, id, 
how proved, 509 
provisions of that act, 275 

provides for formation of a ** medical register,” id, 

. medical register,” how far evidence, id, 

chemists, druggists, and dentists, how far effecteil by act, 276 
proof of quulihcatiou condition precedent to right of recovery, id, 
proof of registration lies on plaintiff, id. 

bow proved, id. 
register shows, what, id. 

sufficient if plaintiff registered at time of trial, id, 
if two medical men in partnership, and only one registered, id, 
resident physician or medical officer of hospital for foreigners not affected 
by act, id, 

if register specifies department of practice of plaintiff, 277 
superintendent of railway station cannot make company liable for surgeon's 
bill, fdL 
defend 

if defendant have received no benefit from plaintifTs want of skill, id. 
remuneration does not depend on cure being effected, id. 
physician’s fees, id, 

at common law physician cannot recover, id. 
nor travelling expenses, tif. 
unless there was a spec^ contract, id. 
or he had rendered servlees as a surgeon, id. 
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Medical Mah — (continued,) 

provisions of Medical Act, 21 A 22 Vict. e. 90, 277 
Royal College of Pbyaioiana may make bye*law8 that no /e//ow of| can 
sue for fees, 278 ^ • 

communications to, not privileged, 106 
opinion of, when admissible, 110. See Witness, 

fees payable to, recoverable in action for seduction, 540. See Seduction, 
Medical Faaotitioner : 
actions by, <*6275 
See MedicaU Man, 

Medical Rkoister : 

how formed, and how far evidence, 275 
Mkdiciivr : 

considered as materials in pleading, 328 
Meeting : 

orders for general, of public companies proved by certified copy, 69. See 

Documents ; ik>py. 

Member : 

of company, directors may refuse to register transfer of shares of, who 
is indebted to company, 746. See Company, 

Member of Parliament : 

words spoken by, .when privileged, 519. Sec Defamation, 
may he made bankrupt, 688. See Assiynces of Bankrupt, 

Mem'^andum : 

liiot final, need not l>e produced, 2 

but if incorporated in oral contract must be so, id. See DoeumeniSe 
to refresh witnesses* memory, when admissible, 111 
right to inspect, 11*2. See IVitness, 
of (leposit of goods, requires no mortgage stamp, 142. See Stamps, 
on a policy of marine insurance, effect of, 223. See Insurance, marine, • 
what is a sufiicient, under the 17th sect, of the Statute of Frauds, 290. 
See Frauds^ Statute of. 

Memorial : 

addressed to Secretary of State, held privileged communication, 519. See 
Defamation. 

Memort ; 

how witness may refresh, 111 

inspection of documents, after being used to refresh, 112 

witness may refresh, with an unstamped agreement, 118. See Witness. 

testator must have a disposing, 654. See Ejectment, 

Mercantile Instrument : 

interest payable on, at common law, 353. See Interest, 

Mercantile Law Amendment Act : 

how it affects actions of account, 394 

disabilities under Statute of Limitations, 396 
effect of part payment of a debt, 400 
promise or acknowledgment may l>e made by agent of i^arty charge- 
able, id, 

provisions of, as to writs of execution, 587 
Merchant : 

actions by and agaios^ 246. See Affreiyhtment. 
actions on accounts, limitation of, 394 
Merchant Ship : 

See Skip, 

Merchant Shipping Act, 1854 : 

effect of, in limiting liability of sbip-owneray 250. See AffretyhimenU 
Merchant Shippino Act AiiBNDirKKT Act, 1862 : 
provistoos as to lien, 252 

provisions of, regarding the iia4%a.yon of shipfl^ 465 
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Mbrchavt Shipping Dooumknts : 

bow proped, 61. See DocumenU, 

Miegkr : 

of#>an in higher seearity, defence under general issne, 337 
effect of, of debt in banruptcy, o86. See Aseigneet of BankmpL 
Mesnc Paocses : 

action againet sheriff for etcape on, 809 

for not ariresting on, 808. See Sheriff, 

Mbsnk Profits : 

plaintiff's proofs in trespass for, 578 

evidence of title, id, . . . ' 

Judgment in ejectment proof of title in plaintiff, id. , 
but not conclusivo as evidence^ id, 
to be conclusive, must be replied, id, 
judgment how proved, 65 et seq, 

effect of county ooui*t order for giving up possession of premises, .579 
effect of judgment in ejectment against a stranger, id, 
tenant bound to give notice to landlord of service of writ of eject- 
ment, id, 

evidence of plaintiff’s re-entry, id, 
by showing an actual entry, id. 

by producing copy of writ of jiossession, and of slu*riff’s return, id, 
whether judgment in ejectment suificient possession to maintain 
aottoii, id, 

entry has relation to first accruer of title, id, 
defendant’s possession, id, 

not guilty puts in issue, what, id. 

duration of possession must be proved where judgment goes by 
default, id, 

against whom the action lies, id. 

judgment in ejectment not evidence of the time defendant has been in 
possession, 580 
damages, id, 

plaintiff must prove value of, id, 

jury may give damages beyond annual value of premises, id. 
plaintiff may recover costs of action of ejectment, id, 
but not more than the taxed costs, id, 

if judgment by default, plaintiff may recover reasonable costs, id, 
but costs must be laid as special damage, and proveil, id. 
outgoings which plaintiff must have paid if in possession, should ]>e 
deducted from damages, id, 
special damage usually recoverable, id, 
defence, id, 

what defendant may plead, id. 

Statute of Limitations, 581 

recovery of the mesne profits in ejectment by landlords, id. 

provisions of the C. L. P. Act, 1852, s* 214, id. See Landlord and 
Tenant, 

MKTROFOLtTM.OoiIMXSSIONRRS OF SEWKRS ; 

orders* Ac., of, proved by copy, 70. See Copy ; Documents. 
Mjctbofolitan Polios : 

have same privileges as constables, 760. See Constable, 

Metkopolxtak Polios Maoistratk : 

notice of action to^ 771. See Justiee. 

Miobaklmas : 

primd facie means, new style, 630 
HiLLxit : 

has Uen on com ground by him, 603 
Minbuals : 

possession of surfhoe, primd facie possession of, 671 
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Mikr : 

rules of coal, proved by certi6ed copy, 70 
cost-book, transfer of shares in, how stamped, 1 37 
share in, within 4th sect, of Statute of Fraud^ 151 
not waste to work open, 171. See Watte, 
often worked by unincorporated companies, 813 

money paid for shares in cost-book, may be recovered if mine abandoned, 
when, 342 

owner of, bbund to leave support for surface, 470 . 
liability of owners of contiguous, id, 

right of Working, reserv^ to vendor to railway company depends on, 
what, id, 

copyholder may have trespass for entry on, under his land, 559 
working one part of, possession of whole, 562 
in trespass for breaking, &c., what damages, 566. See Treepats, 
Minister : 

seal of, judicially noticed, 73. See Jadicial Notice, 

Minutes : 

of proceedings at meetings of public eom|)aiue8, how proved, 52. See 
Hear my, 

of resolutions at meetings of public companies, are evidence, 744 
Misconduct : 

of attorney, how far a defence to an action by, 271. See Attorney, 
of servant, good ground of dismissal, 279. See Wayes, 

Misdelivery ; 

of goods is a conversion, 592. See Conversion of Goods, 

Misdemeanour : 

constable cannot arrest on suspicion of, 765. See Constable, 
Misdescription ; 

in sale of reid property, effect of, 156 

in a notice to quit, 633. See Eiectment, 

Misrepresentation : 
action for, 504 

in effecting marine insurance, effect of, 239. 

in policy of life assurance, 242. See Insurance. 

if goods sold by, of vendor, contract voidable at option of vendee, 303 

what is sufficient, to avoid contract, 384 

fraudulent, infancy a defence to action for, 389 

See Deceit, 

Missionary : 

marriage celebrated V)y, not in holy orders, invalid, 650. See HJedment, 
Mistake ; 

of abitrator no defence to action on award, when, 265 
in an attorney’s bill, effect of, 269. See Attorney. 
contract made in, may be avoided, 203 
of facts, money paid under, may ^ recovered bock, 344 
secus if of law, id. See Money had and received, 

effect of arrest by, in action for malkious arrest^ 535. See Maliciom 
Arrest, 

an obvious, will not vitiate a notice to quit, 633 

XflTlOATION OF Damaobs : 

evidence in, in actions of defamation, 525 

evidence of apology may be given in, 526. See Defamation, 
in action for assanit, 543 

in action of trespasa, what may be shown in, 566 
what evidence admissible in, in trover, 601 

effect of payment by executor dt son tori in, 781. See Exeeutors and 
A dmi nistrators. 

See Titles of different actions. 
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Modus : 

may be proved by repotatioUi 40. See Hearsay. 

Mohst : 

payment of, deposited by several, to one, not good, 409 
must be produced when tender made, 422 

in bankrapt’s possession as executor, not in his ** order and disposition 
if it can be distinguished, 720. Assignees of Bankt^pt. 
action against sheriff for not paying, levied, 807. See Sheriff. 

Mokkt Counts : 

available to recover deposit, on action on sale of realty, ICO 
evidence under, in action by indorsee of bill against acceptor, 1 8^. See 
Bills of Exchange. 

when plaintiff may sue under, where there is a 8i>ccial agreement, 325 
Monxt had and rkokiveo : 

plaintiff must prove what, 337 

general rule that this is an equitable action, &c., too vague, id. 
receipt of money, 3f38 

action will not lie to recover ssloch^ id. 
nor against of bank notes for their value, id. 

unless they have been cashed, id. 

value of provincial ndten if received as money may be recovered, id, 
general principle of cases, id. 

money allowed in account may be recovcrcMl back, id. 
effect of agent refusing to account for goods received, id. 
plaintiff must give evidence of some imrticular sum, id. 
receipt by defendant for plaintiff, id, 
plniiitiff muHt prove what, id. 
mere bearer of money cannot be sued, id, 
nor mere agent who has paid over money, id, 

secus if he have notice of phuntitTa claim to money, 339 
deposit may In? rocoveied from an auctionotsr, when, id. 
where Tm)iiey jmid to a stakeholder it can only be recovered from 
him, id. 

agent cannot genet ally set up jfis fertii, id. 

agent receiving money to piiy over remains liable to his principal, id. 
holder of bill cannot sue acceptor s hanker in the action, id. 
if money sent to one to be paid to a third person, id. 
receipt signed by agent for princifMiI how far evidence against agent, 
id. 

husband may recover money paid by his wife to third ivirty, 339-40 
no privity l»etweeii client of country attorm^y and Lond<>n agent, 3 10 
if one of two tenants in common receive whole rents of property, id. 
trustee how far liable for rents, &c., received, id. 
failure or want of consiileration, id. 

money i>aid may be recovered back on, id, 
if an annuity turn out defective, td. 
if a bill turn out absolutely valueless, 341 
if foreign lH)nda prove defective, id. 
where scheme to establish a tontine abandoned, id. 
or joint-stock company, id. 
or cost-book min^ id. 

where fixed sum paid by fisther of bastard to parish and child dies, 
842 

if money paid to agent for purpose which agent neglects, 343 
if money lost by negligence of agent, id. 

if plaintiff abandon purpose for which money was deposited, id. 
in cases of forgery, td. 

money paid for a foi^d iolltniment may usually be recovered backf 

td. 

for a navy bill, 
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Monst had and RKOEiVBD — {cwitinued,) 
or for bAnk note^ 348 
or bill of exchange, id. 

ieeus if party paying ought to have known or ascertained hand- 
writing, id. 

banker paying forged acceptance of cuBtomer cannot recover, 
id. 

banker (laying cheque altered to larger sum cannot recover bucU 
increase from customer, 344 

Btcua if alteration possible by carelessness of drawer, id. 
money paid under ignorance or mistake of fact or law, id. 

if under mistake of law with knowledge of facts cannot be recovered, 
id. 

aectis if under a mistake of facta, id. ^ 

under bond, fide forgetfulness may be recovered back, id. 
not every mistake of fact that will enable a peraon to reoover back 
money, id. 

bankers cashing cheque when they have no assets, id, 
if article turn out of less value than price, extra price cannot be 
recovered, id. 

aecus if extra price obtained by an error in weighing, &o., id. 
action does not lie to determine right to land, 346 
may He to recover back payments, made under mistake of title, id. 
or rent paid by mistake, when, id. 
money obtained by fraud, id. 
may be recovered back, id. 
rents received under fraudulent assignment, id. 
by a false statement in a public advertisi^rnent, 347 
sharcH obtained by fraud may be repudiated, id. 
sectM if dividends, have lieen received, id. 
but even then an action for the iiaud may lie, id, 
money obUiined by duress, id. 

for release of goods in pawn, id. 

of goods wTong fully seized by a revenue officer, id. 
by a public officer demanding an excessive fee, id. 
as a parish clerk, id. 
corporation officer, id. 
toll- keeper, id. 

railway company exacting excessive charge for carr!age, id. 
sheriff by a wrongful seizure, 348 
attorney illegally detaining deeds, id. 
by mere duress of goods cannot be recovered back, id. 
aecus on duress of person, id. 

title to land cannot be tried in action for money paid to release a 
distress, id. 

on riyhijal distress of cattle damage feasant, id. 
tenant cannot recover from landlord aa money bad, ke.^ as overplus 
after sale of distreSs, id. 

by regular legal process cannot be recovered back, id. 
against an officer de facto^ 349 

title to an office may be tried by an action, id. 
as against the steward of manor, id. 
clerk of the (lapers in K. B. Office, id. 
guardian in socage, id. 
crier of a court, id. 
prothonotary, id. 

sufficient to show fe<» received eommunibiu anniSf id. 
if fees only casual no action^ies, id. 
action lies against a corporation, id. 
on waiver of tort, id. 
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MoKXT bad AKD KBCBIYBI^(C0n<iflKed.) 

wrongful taking may sometimeB be treated as sale to the wrong- 
doer, 349 

foundation of this actaon, id. 

money in hands of overseer levied on conviction which has been 
quashed may be recovered back, 330 
if wrong-doer pay over part of proceeds to owner, 349 
in eases of illegal contracts, 850 

if money paid generally irrecoverable, i^. 
no difference between mala prohihka and mala in se, id. 
but money is sometinies recoverable, id. • 

if contract remains executoi^y^ id, 

as de]M>sit on an illegal wager, id. 
if plain^ff not in pari delicto^ id. 

if money extorted by threat of a prosecntion, id. 
but money is not recoverable if contract executed and defendant in 
pari delicto^ id. 

money deposited with stakeholder may be recovered, id. 
provisions of 8 & 9 Viet. c. 109, id. 
on transfer of debt by and between tlurd parties, 351 
in case of partnership, id. 

one partner cannot sue co-partner, id. 
but may do so if action involve no genoral account, id. 
when vendee of realty entitled to maintain, to recover deiK)8it, 159 
defence to action on an illegal contract, 352 

illegality must bo specially plead^, id. See Illegality. 
action lies against sheriff for, when, 817. 8ee<SAcr/^. 

Mo>'Er Lent : 

action for, 336 
evidence of loan, id. 

promissory note alone is not, id. 

not sufficient to prove payment merely, id, 

eecue if application from defendant to borrow be shown, id. 
if parent advance money to child, presumed to be gift, id. 
transfer of stock may be, id. 
doubtful if 1 O U is, id. 

promise to ** repay on demand or to execute mortgage,** id. 
deposit of security to be returned on repayment, id. 
in action on debentures, id. 

when money borrowed by one of several partners, 837 
in mining concern no implied authority for one member to borrow 
money, id. 

seeus if mining carried on as an ordinary partnership, id. 
where loan merged in higher security, defence under general issue, id. 
money of customer’s at banker’s is money lent, id. 
if banker give receipt for notes as hr cash, id. 
infsnt not liable for, 391* See If^ant ; /n/ancy. 

Mokbt Paid : • 

action for, 832 

what must be proved by plaintiff^ id. 
payment of money, id. 

giving a security is not usually, id. 
unless agreed to be taken as suoh, id. 
most be plaintiff's money, id. 
defendant’s request^ money must be paid at, id. 

lessor may recover expense for making lease fbom lenee, when, id. 
subsequent assent eqnivalent to, id. 
when broker purchases stoCk hr prinetpal, 838 
le^ obligation equivalent to previous request^ id. 
accommodation acceptor may recover, wksa, 883 
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Monet Paip — (continued.) 

when drawer pays holder of bill without haviug reoeiTod notioe of 
dishonour, id, 

surety paying debt may recover from principal, id. 
if executor obliged to pay legacy duty after paying legacies in fbll| id. 
when one of several sureties compelled to pay whole debt, id. 
generally no contribution between wrong doers, 834 
where an indemnity given, notice before defending action not 
necessary, id. 

if tenant compelled to pay landlord's tax, 385 
or rates, id. 

husband liable for funeral expenses of wife, id. 
not sufficient that plaintiff has agreed to pay money to third party, id. 
when transferor obliged to pay calls through vendee not having 
registered transfer, id. 

if indorser of bill pay part of amount to holder, id. 
person paying bill for honour, id. 
bail may recover what expenses, id. 

action lies against shipowner for necessary reimirs to ship, id. See 

Ship. 

if person compelled to pay money through his own neglect, 335 
or breach of duty, id. 

Monet-Sorivener : 

what constitutes, 690 
Month : 

in bills means calendar month, 189 
how reckoned after service of attorney's bill, 269 
in a notice of action, 775 

means calendar, in Companks, &c.. Act, 1845, 750 
Monument : 

inscription on, may be proved by parol, 6. See Documents. 
may be evidence in questions of pedigree, 37. See Ilearaap. 

Moravian : 

affirmation of, in lieu of oath, admissible, 97. See Wiiticsa. 

Mortoaok : 

stamp duties on, 142. See Stamps. 

mortgagor usually pays expenses of, but in general not directly liable 
to attorney, 266 

if mortgagee pay rent to lessor after notice from, 345 
exorbitant charges exacted by mortgagee to stop sale, may be recovered 
back, 34 7‘ 

ejectment by mortgagee, 659 

where not entitled to enter till default, 569 
may lay title, when, 615 

as to creation of tenancies between mortgagor and mortgagee, 660 
mortgagor may stop ejectment by paying principal and interest, 661 
no adverse possession between mortgagor and mortgagee, 670 
effect of Statute of Limitations on mortgage^ 674. See EjectmavU. 

provisions of 1 Viet. c. 28, id. See Limitations^ Statute o^. 
of freehold and tmde fixtures n^ not be wgistered, 804. See Bdl of Sale. 
of ship, not affected by bankruptcy of mortgagor, 719. See Assignees of 
Bankrupt. 

liability of mortgagee of a ship for repairs, 330. See Skip. 
to secure present advance not an act of bankruptcy, 699* See Aet of 
Bankruptcy. 

MUKIOIPAL COEPOBAWOir Act : 

on issue joined on non cepit^ defendant may show what under, 676 
provisions of, with respect to constables, 760. See Constable. 
MueTeb-rolls ; 

of the King's ship, evidence of what^ 51. Bee Hearsay. 
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Mutual Accouhts : 

effect of, on Statute of Llmltatiomi, 405 
Mutual Cridit ; 

evidence on plea 726 

meaning of^ 727 

must be specially pleaded^ id. 

Mutual Drbts : 

debts must be» to constitute'a right of set-off, 417. See StUofi. 


N. 

Naxk : 

Tariance in, in action on bills, 174. See BUU of Exchange, 
defendant may be sued by, in which he executed bond, 441 
or by hi» real, id, 

effect of publishing banns in wrong, 646 

of obtaining marriage licence in wrong, id. See Ejectment. 
NAVXOATlOlf : 

negligent, of ships, 465. See Negligence, 

Navigation Commissionsrs : 

personal liability of, on contracts, 327« See Negligence, 

Natt Bill : 

money paid for forged, may be recovered back, 343. See Money had 
and received, 

Nh unqurs Executor : 

evidence on plea of^ 7S2. See Execujtcre and Adminietratore, 
Nkorssariks : 

liability of husband for, supplied to his wife, 315 
‘ of lunatic husband, 392 
shipowner liable for, supplied to his ship, 335 
what are, for an infant, 390. 

acknowledgment by infant of debt for, effect of, 401. See Infancy, 
Neckssitt ; 

right of way of, 485-6 

may be extinguished, 493. See Way, 

Nxgleot : 

wrongful act, or default causing death, 477* See Negligence, 

NiaLioENOK ; 

negligent driving of carriages, 460 

allegation that defendant drove, supported by proof that his servant 
waa the driver, id, 

maater nut liable for malicious acts of his servants, id, 

as, where servant wantonly struck plaiutifiTs horses, id, 
liability of stable-keepers, 461 

where the owner of carriage hires horses, id, 
hirer of horses and carriage may render himself liable for acts 
of postilion, id, 

where servant uses his own horses and gig on his master's 
service, the master is liable, id, 
liability of stage-coach proprietors, id, 
ownership of stage-coach, how proved, 462 
evidence of negligence, id, 

if aorident caused railway running off the line, not so strict as in 
other accidents, id, 

where accident on railway caused by breaking of crank-pin, id, 
or by giving way of an embankment, id, 
m«ru fitut accident may sometimes be evidence of n^ligenoe, 472 
n^igence may be disproved by showing snother sufEcient cause^ 462 
if aorident consistent with due care, not primd facie^ id. 
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NKQLIGBKCE~>(C0nf/Hii<r<2. ) 

collision of trains of same oomi^any, primd facie^ 462 
if trains under independent control, tc£. 
proof that stage-coach broke down raises presumption of msuffiuienoj 
of coach, id. 

or unskilfuliiess of driver, id. 

owner liable for insuilicieucy of coach, although defect be out of 
sight, id. 

presumption where overloaded coach breaks down, id. 
if injury result from mere accident no action lies, id. 
if negligence not shown there is no case, 463 
foot passengers crossing a sti'eet, bound to take due care, id. 
whei'e accident arises from foggy weather, id. 
or removal of accustomed land-marks, id. 

where injury done by horse whilst being ridden by defendant, id. 
the ** law of the road,** id. 

what will render a master liable for the acts of his servant, id, 
coachman should have com{)etent skill, &c., id, 
negligence of driver in not informing passengers of danger, id, 
where passenger obliged to leap from cojich and thereby hurt, 464 
evidence to rebut presumption of negligence, id. 
rule as to contribub)ry negligence, ia, 
applies to infants, 464-5 

doubtful if negligence of xilaintiiT bo a defence, unless action founded 
on tort, 464 

in actions by post-office servants against railway companies, 465 
effect of plea of “ Not guilty,’* id. 

of payment of money into court, id. 
negligent uavigattoii of ships, id. 

provisions of the M. 8. Acts of 1854 and 1862, 465-6 
cumiiKiu law liability of master unaffected thereby, 466 
where plaintiff guilty of culpable negligence, id. 
where vessel unmanageable through previous accident caused by 
negligence, 467 

rule as to contributory negligence, id. 
master ia not liable for wilful acta of crew, id. 
if accident caused by not hboiviiig lights, id. 

defendant in collision c^e not entitled to deduct from damages money 
paid to X'hiintiff by insurers, id. 
negligent keeping of animals, 468 

liability of owner of an animal ordinarily vicious, id. 

of a domestic animal, uL 
what constitutes the gist of the action, id. 
vicious propensity of animal must be proved as laid, when, id. 
w'hen dug let Icxise at niglit for protection of premia^ id. 
what amounts to, 468-1^ 
negligent user of land, 469 

no one has a right to deprive the soil of his neighbour of lateral 
support, id. 

secus^ if plaintiff have placed a w'eigbt on the ground, id. 
but even then plaintiff may acquire a right of support, id. 
owner of the surface in its natural state cntiil^ to the support of 
the subjacent strata, 470 

where injury arises from underground workiogs, id. 
the right of vrorkiiig lands reserved to the vendor of lands to a 
railway company depends on, what, id. 
liability of contiguous mine-owners, id. 

establishment of anything near highway fR> as to be dangerous^ 
471 

a way may be dedicated to the public subject to a uuisanee, idU 
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what amouuta to a negligent user of premises, 471 

mere fiiot of an aoddeat majr be evidence of negligence, 472 

liabilitj of employer for the negligence of servant of contractor, id. 

for acts of a sub-contractor, id. 
if employer retain control over contractor, id. 
where injury caused by non-repair of fences, 473 
water company not liable for injury done by an escape of water 
caused by /imt^ id. 
negligent keeping of fire« id. 

injury caused by fires negligently lighted or kepi, id. 

by ignition of hay-rick negligently put up, id. 
liability of railway company for damage done by sparks emitted 
from engine, 474 

negligence of fellow-servants, 475 

master not usually liable for, 476 

same rule applies to volunteer assisting servants, id. 

to render the master liable there must be i>er8onal negligence, id. 

or interference, or special contract, id. 

" master providing bad timber for a scaffold may be liable, id. 

the ganger of party of plate-layers and guard of train may be fellow- 
servants, id. 

' master bound to use due care in choice of servants, 477 
one of two co-proprietors of a mine may be liable for the negligence 
of the other, id, 

where itijnry caused by breaking of a damaged rope, 476 
yrrongful act, neglect, or default causing death, 477 
provisions of D i 10 Viet. c. 03, id, 

what damages recoverable under, id. 
only one action for same subject of complaint, id. 
action must be brought within twelve months, tcl, 
meaning of word parciU»^ id. 

does not include an illegitimate child, id. 
eempensation for pecuniary loss alone recoverable, id. 
mere proof of death and negligence gives no right of action, id. 
plaintiff cannot recover expenses of funeral or mourning, 47S 
provisions of 27 k 28 Viet. c. 95, id. 

where no notion brought by executor within six months, id. 
where money paid into courts id. 
defence to action for negligence, id. 

loss by j>eril8 of sea though remotely caused by, of crew within a marine 
policy, 228. See /naurance, ijtarine. 
of attorney how far a defence to an action by, 271-273. Seo Attorney. 
whin carrier not liable for gross, 367. See Carrier. 
of guest may^xonerate innkeeper from liability, 377 

what amounts to such ney^ligence, id. 8^ Innkeeper. 
liability of trustees and coiumissioners acting for public purposes, 458 
misoeliaueouB cases decided on negligence, 474 

where defendant sold an unsound gun fraudulently warranting it to be 
sound, id. 

action for, sustainable against a corporation, 741. See Co/mpanjf. 

Nxgotiablb IxsrauiiKHr : 

possession of, primd fade evidence of authority to receive payment, 408. 
See BUU of ExeKange. 

NXOOTIATIOH : 

of bill, what is such as to xendtr alteration Jhtal, 134. See DUla of 
Exi^nge. 

Nsvn iKDKBTBn: 

what may be shown under plea of, in action for work and material, 331 . 
See and MoUriaU. 
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Never Indebted — (continued,) 

effect of plea of, to actions for money had and received, 3^7. See Money 
had and received, 

effect of replication of, to a plea of set-off, 415. See Set-off, 

New Assignment : ^ 

when necessary in action for assault, 544 
on plea of lib, ten,^ 568 

on plea of right kd way in action of trespass, 571 
evidence under, in an action of trespass, 577. ^e Trespass, 
effect of, id, 

does not nece&sarily admit fiicts stated in plea, id. 

New Trial : 

not granted by reason of ruling of judge that stamp is sufhetent, 122 
secus if against sufficiency, id. See Stampis, 

Newspaper ; 

publication of, in action for libel, 510, 511 
evidence of insertion of lil>el in, 511 

publication in, may be libellous although the pretence be reformation, 522 
comments in, on places of public entertain mem x»rivi]cged, 524 
that defendant had copied libel from, evidence in mitigation of damages, 
526. See Defamation, 
bow- i)rovtd, .^>12 

advertisement in, directed by 12 & 13 Viet. c. 106, s. 240, proved by 
copy, 706 
NilDkbet: 

plea of, abolished, 823 

Noise : • 

no defence that, complained of, not greater than necessary for defendant's 
bu8iiic.*3.s, 459 

reversioner cannot generally sue for mere, 455-6, See NuisaneSm 
Non Access ; 

neither husband nor wife permitted to prove, 651 
presumptive evidence of, admissible, id* 

Non Assumpsit : 

in action on a guarantee puts in issue, what, 255 

effect of plea of, to an actiou on a warranty, 261 

in action against an attorney for negligence, 274 

in action against carriers, 374. See Titles of different actions. 

Non Cepit : • 

evidence on plea of, in replevin, 675. See Replevin* 

Non Concessit : 

plea of, to action on patent, 502. See Patent. 

Non Dkmisit : 

evidence on plea of, in replevin, 678. See RejtUvin, 
effect of plea of, to action for rent, 447. See ReiU. 

Non Detjnet : 

effect of plea of, 612, 823. See Detention of Goods, 

Non est Facjtdm : 

effect of plea of, 414, 828 
evidence on plea of, 426 
where breaches are assigned, 440 

plea of, to replevin bond, 446. See Deed, Bond. Covenant* 
Nok-Joindkr ; 

of co-executor should be pleaded in abatement, 780. 

of a co-contractor, evidence on plea of, 378. See AhaiSfMnt, 

Nor- Payment : 

of debt on summons, an act of bankruptcy, 705. See Act of Bmkrufitcy. 
Non-pros t 

whether evidence to support action for malicious arrest^ 584. See MaU* 
cious Arrest, 
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Non TifftriT : 

endeiice <m plea of, in replerin, 678. See Replevin. 

Noii-Deliv*kt : 

of attornej*8 bill, bow plearled, 270. See AUomey. 
of gooda, action for, 300. See Goode. 

Noniuit : • 

bow far OYidenoe of probable canae in action for maliciouB arreet, 534, See 

Malieioue Arrest* , 

Not Guilty : 

effect id plea of, 823 

in action for a nuisance, 459 

for obstruction of public waj, 493 
for false imprisonment, 551 
of trespass to goods, 554 
of trespass to land, 566 
of trover, 600 

in trover by assignees of bankrupt, 722 
by statute, effect of j lea of, 761 

may be pleaded in some cases of distress, 675. See Tiiles of differ n\t 
aeiioiii* 

Notary : 

certificate of, what it proves, 63 

seal of, judicially noticed, 75. See Judicial Notice, 

Note: 

what is a sufficient, within 17th sect, of Statute of Fraud.s 290 
bought and sold, effect of, as forming a contract, 294, Beo Frauds^ Sta- 
^ tute of. 

promissory, actions on, 213 et seq* See Promissory Notes. 

Notiok : 

proof of, by copies, 14 

by (lartiier that partnership has been dissolved, effect of, 59 
defendant need not have notice of an awaid in action on, 264 
effect of general, affixed in carrier's offices, 361, See Carrier, 
not ropuiliated may amount to a special contract under Land Carriers' 
Act, 368 

given by railway or canal companies,, effect of, id. See Railway and 
Canals Ac , Act. 

when effective as a stoppage in transitu^ 606. See Conversion of Goods. 
to pay rout to him given by mortgagee to mortgagor's tenant, effect of, 666 
of intention to dispute title of assignees of bankrupt, wheu necessary, 707 • 
service of, 708 

decided cases, id. See Assignees of Bankrupt. 
should be given te debtor on assignment of a debt, 719 
of prior act of Uankruptey, effect of, 725. See Act of Bankruptcy. 
service of, on comimnies, how made, 747 
leaving, at registered office, id. 
sending, by post, id. 

Service of, by a company, how made, id. 

of contents of deed of settlement, how far person oontractbg with com- 
pany affected by, 749 

of calls on shares, under 8 & 9 Viet. c. 16, bow proved, 753. See Company 
ovidenoe of, to sheriff of landlord's cUdm te i-enW 807. See Sheriff, 

Notick o» Aotion : ^ 

some companies entitled to, 750 
bow served, 751 

on Md by companies under S Viet c. 16, 751, 754, 756. See 
Company, 

Ogainst oonsubles, when requisite, 759, 760, 761. Soo ConstabU. 
no general provision requiring, 761 
but many special acts, 762 
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Kotioe of Action — (continued.) 
agauist justices* 7(59 

one month at least* id. 
form of* and how served* 769-70 
when justice entitled to, 770 
proof by duplicate origin^, 771. Sft Justice, 
revenue and other ot^cers acting under special statutes, entitled to* 773-7. 
See Revenue Officer^ dec. 

Noiics or Dishonoor or Bill : 
when excused, 198 
what sufficient, 189 

hy and to whom it should be given* 192 
delivery of, how proved, 195 
want of, supplied by declaration of bankrupt* 688 
bill on wrong stamp not necessary* when* 1 18. See Bills of Ejcchanye. 
Notick to Produce : 

how procured, 3* 11 
h6w proved, 14 

effect of failure to comply with, 8. See Documents. 
not necessary to prove demand for a copy of warrant* ^8 
Notice txj Quit : 

insufficient* is ineffectual though at first acquiesced in* 164 
what* requisite to determine a hiring for a year, 279 
sufficient demand under 4 Geo. 2, c. 28, s. 1, 449 

under 11 Geo. 2, c. 19, s. 18, need not perhaps be in writing* 461. Sec 
Double Rent ; Double Value. 
when necess<ary to determine a tenancy* 628-36 
how proved* id, 

at what time it must be given, id, 
by w'hom it should be given, <531 
to whom it should be given* 632 
form of* id. 
service of, 634 
how w'aived, ul. 

when dispensed with by disclaimer, 685 
8ubse(]ue]it, may w'aive a prior id, 
given by an uuauthoriKed agent ^operative* 631 
although subsequently raiinM* id, 
doubtful if necessary to a corporawn, when* 632 
an obvious mistake w ill not vitiaw 633 
must be given by a mortgagee, wha* 660 

tenant holding on after, and noV wring rent* not liable to distress, 678 
See Ejectment, I 

Nuisakce: / 

proof of plaintiffs title — injunf to the reversion* 454 
mere possession is suffic^t* id, 
if nuisance permaneni^eversioner may sue* id. 
or if it be an iujun|m his ri^ht* id, 
as obstructyp of light, %d, 

if any title destroyed* lessor may sue lessee, id. 

as if ieaant|||^n a new door* ui. 

the erectionTof a roof which throws rain-water on yard of plaintiff's 
tenant may be ground of action* id. 
lessor cannot sue straoger for mere transient trespass* id, 
secus if it may injure the reversion, 455 
lessor cannot sue where act cannot injure reversion* id, 
excessive smoke from chimney not generally cause of acUon for 
reversioner* id. 

proof of ownership of reversion* id, 

where owner was trustee and cestui que trust let premises* idu 
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NUI8AH0S — (continued . ) 

power of amending declaration in such action, 455 
proof of the nuisance, id, 

what amotmts to nuisance, 455-6 

swine-sty erected close^o the house of another, 455 

or a forge, id, 

or a comice built over a neighbour's land so ^ to throw water on it, id, 
noise may be a nuisance In a legal trade, id, 

although mere noise will not support an action by a reversioner, 456 
public nuisance is actionable if plaintiff prove special injury, id, 
a brick-clamp may be a nuisance, id. 
decision in Jlole y, Barlow^ id, 
now overruled, id. 

no action lies for merely abridging pleasure of plaintiff, 457 
as shutting out a prospect, id. 
proof that nuisance was caused by defendant, id, 
who is liable to this action, id. 
the person who originally caused it, id. 
or his ali^fiet who x>ertait8 it to continue, 457 
where a contractor causes a nuisance he alone is liable, id. 
secun if act ordered to be done is not legal, id, 
or if employer is under a statutory obligation, id. 
an owner of land is not liable after letting it, for a nuisance caused by 
the tenant, 458 

but he continues liable if nuisance existed when the land was let, id, 
as to effect of a nuisance arising during a yearly tenancy, id, 
liability of trustees or commissioners acting for public purposes, id, 
they have lieen held liable where their acts were oppressive and 
arbitrary, id, 

or where they have neglected their duties, id. 
or have personally interfered in carrying out the works, id. % 
they have been held liable where the works they constructed were for 
proAtablo purposes, id. 

and where they were guilty of negligence in doing an unauthorised 
act, id. 

also where trustees kept a dock open knowing its dangerous 
condition, id, 

and whore they had the means of knowing its dangerous eondition, 
459 

damages, what recovemble, id. 

where injury is by pulling down a house in possession of plaintiff’s 
tenant, id, 

where nuisance is a continuing one, id. 
defence, id. 

effect of plea of Not guilty,** id, 

no defence that a noise was carried on for any number of years less than 
twenty before plaintiff was possessed of the house, id. 
no defence that noises not greater than necessary for defendant’s 
businei^ id. 

where nuisance is by a single act only one action lies, id, 
but where coniinued there is a new cause of action, id, 
effect of recovery in a former action for a nuisance, id. 

Statute of Limitations, id, 

time of limitation runs flrom accruing of the consequential damage, 460 
where statute requir^^d an action to be brought within six month^ id, 
orders of local authority for removal of, proved by copy, 69 
anything newly established near highway so as to be dangerons is, 471 
but a highway may be dedicated subject to^ id. fiee Wof. 

Noisanoa Buoyal Act : 

orders, 4te., under, proved by certified copy, 70. See Documents; Copy. 
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NULtlTT : 

effect of decree of, on husband's liability for wife's debts, 317 
Nunquam Indebitatus : 

effect of plea of, iu actions for goods sold and deli vexed, 320-1. See 
TSiltB of diffet'ent actumn^ 


O. 


Oath : 

if recorded, record mast be produced, 3 

witness may be asked iiihe considers form of, binding, 97 

when this question should bo asked, id, 

form of, administered to witnesses, 95 

of a Jew, form of, 97. See Witney, 

parson in ejectment need not prove he has taken requisite, 6G3. See 
Ejectment, 

acts of justice who has not taken, not absolutely void, 769. See Juliet, 
Objection : 

to admissibility of oral evidence, how taken, 2 
of secondary evidence, how taken, 6 
to questions asked of witness, when and bow taken, 103 
to competency of witness, grounds of, 99 

when and how taken, id. See Witness, 
to stamp, when and how taken, 1 22. See Stamps, 
to irregular enlargement of time for making an award, how taken, 264 
Obstruction : 

of light and air, proof of, 478, 481 
what amounts to, id, £^e Light and A ir. 

Occupation : 

fact of, under lease, may he proved orally, 1 

of (ftfendaut in action for use^and occupation, 164. See Use and Occupa* 
iion; Landlord dnd Tenant ; Lease. 

Offer : 

to buy or sell by letter may be retracted, when, 157 

of a conditional payment, not a good tender, 423. See Tender, 

Office ; 

notice to a company may be left at, registered, 747. See Company, 
title to, may be tried in an action for money had and received against 
officer, 349. See Money had and received. 

Office Copy ; 

when evidence of original, 68. Sec Documents / Copy. 

Officer : 

public, presumed to l>e duly ap]><iinted, 33 

couit will notice the privileges of its own, 74 

who are public annual," judicially noticed, 75 

public, not personally liable on his contracts, 327 

action against, de facto^ to try title to an office, 349 

public, excessive payments exacted by, may he recovered back, 347 

sheriiTs, must sue whom, for his 328 

what amounts to an arrest by, 533 

usually protected by writ, however in-egular, 547 

a touching by, through a broken pane, is an arrest, 548 

liability of, detaiuing a person under process after bail tendered, 549 

arresting person under two writ^ and detatning him after he has a 
right to be discharged under one, 550 
effect of irregularity of, in executing process, 565 
liability of, apprehendiog wrong person under a warranty 768 
admission of, when e^dence against sheri^ 800 
liability of sheriff for acts of hia, 797 ti seg. See Sheriff, 
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OfFiOKE — (continufd . ) 

of a Qourt neglecting to remove goods attached, liability of, 564 
clerk of county court is a merely ministerial, 550 

naval, acting under authority of Crown, exemption from liability of, 551 
public, what companies sue by, 756. See Company. 
in bankruptcy, actions against, 773 

entitled to notice, 4^., id. See AsMiynees of Bankrupt, 
actions agiunst, acting id execution of statutes, id. et sej. 

See Revenue <kc. 

OvfioiAL Communication : 

when privileged, 106. See Wiineei, 

OrrioiAL Liquidators : 

powers of, 747. See Company. 

Official Rfoister: 

proof of facts by, 89. See Register. 

Old Documknts : 

proof of, 10, 88, 111. See Documents. 

Omission : 

elleet of, in register of shareholders, . 7 53. See Company. 

OilNlA PRJBSUM untup. KITE ESSE ACTA, 83 
On Salk ok Return : 

goods sent, are within reputed ownership clause, 718. See Assignees of 
Bankrupt, 

Onus Pkohandi : 

iti proving want of consideration for a bill, 204. See Bills of Exchange. 
Opinion : 

of witness, when admissible, 110. See Witness. 

Oral Kvilknce : 

of contents of written documents, inadmissible, 1 
objection to admissibility of, how taken, 2 
admissible to explain charter parties, &:c., 16 

of piior or contemporaneous verbal expressions, inadmissible to vary 
document, 24 

to explain or add to documents, 14, 324. See Documents, 

Ordkr : 

of foreign or colonial courts proved by certi6ed copy, 70 
of foreign court made ex parte, how proved, 72 
on bankers, how stamped, 129 
delivery, how stamped, 138. See Stamps, 
judge’s, when a submission to a reference of, how proved, 263 
of county court for giving up possession of premises how far evidence of 
title, 578 

consent to judge’s, when void in bankruptcy, 697 

in bankruptcy respecting goods in reput^ ownerBhix>, &c., 713. See 
Assignees of Bankrupt. 

of discharge in bankruptcy, effect of, 729. See Bankrupt. 
of commitment cannot be drawn up ex post facto^ 769 
written, of attorney, justifiee release of debtor, 814 
Order and Disposition : 

meaning of goods being in bankrupt’s, ?17. See Assignees of Bankrupt. 

OTUBRWISE AB8SNT1NQ HIMSELF: 

meaning in bankruptcy, 695. See Act of Bankruptcy. 

Ouster: 

by sequesiratioD, defence to an acUon for use and oocupatioD, 165. See 
Uu and Occupation. 

OuTooiNO Tenant : 

entitled to way-going crop may bring trespass, 557. Trespass. 

OutSTANDINQ JUDGMENTS AND DSBTB, ItC. : * ^ 

evidenoe on plea of, 787. See Executors and Administrators. 
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Overseer : 

liability of, of parish, when goods supplied to some of them, 319 
action lies to recover money in hand of, after conviction quasbed, 350 
of the poor taking a distress, within 24 Geo. 2, c. 44, s. 0, 762 
Owner : 

reputed, meaning of, in bankruptcy, 713. See A$slgnt €9 of Bankrupt. 
Ownkrsuip: - ^ 

proof of acts of, over land, 50, 51 
of wastes, rivers, &c., evidence of, 560 
effect of acts of, 562. See IVespaas. 
proof by documentary apd other assertions of right, id. 
of stage-coach, how proved, 462 

reputed, meaning of, in bankruptcy, 712 et teq. See A99ujuce$ of Bank- 
rupt. 


P. 

Packer : 

has a lien for their general balance, 603. See Conversion of Goods^ 
trader within Bankrupt Acts, 688. See Assiynecs of Bankrupt, 

rARI>t3N : 

witness cannot refuse to answer criminating questions after, 104 
under the Great Seal cannot be pleaded in bar to an impeachment, id. 

See WUriess. 

Parent : 

advancement of money by, presumed to be a gift, 336 
meaning of word, in Lord Campbell's Act, 477 
Parish Constable : 

has same privileges as other constables, 760. See Consiahle. 

Parish : 

boundaries of, may be proved by reputation, 40 
modus, proved by reputation, 40 

rcgistcis generally evidence of facts recorded in them, 54. See Hearsay. 
not always liable to re]>air of highways, 403 

those who reside out of, cannot l^e entitled to a pew by faculty, 498 
nor perhaps by prescription, 499. See Pew. 
separated by a river, i^rcsumptiou as to lx)uudary of, 561 . See Ptt- 
sumptions. 

effect of, being misnamed iif a notice to quit, 633. See Ejectment. 
Parliament : 

privile;;e8 of, judicially noticed, 73 
also ordinary course of proceedings in, irl. 
words spoken by member of, when privileged, 519 
may be made bankrupt, 6&8 

acts of bankruptcy by traders having privilege of, 693. See Ad of Bank* 
ruptcy. 

libel published at a meeting convened to petition, nut privileged, 519 
fair comment on petition to, privileged, 524 
publication of proceedings of, privileged, id. See Defamation. 
acts of, 566. See Act of Parliament j Btatules, 

Paeliamentarv Papers : 

publication of, privileged, 524. See Defamation. 

Parol Evidence : 

wheu admissible to explain doenmenU, 14 ef $eq. See Documents. 
Parson : 

ejectment by, 663 

cannot maintain trespass before induction, 559 

may determine yearly ^uancy created by predecessor, without notice, 664. 
See Ejictment. 

trading, may be made bankrupt, 690. See Autytuee of Bankrupt. 
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Paeticulara : 

of claim, or efieot of, at admittlont, 67. See Admission. 

ivten they admit a payment, 407. Payment, 
of brea^et in aciioot fur infringements of patents, 499. See Patent. 
Partitiok : 

not a sale within Stamp Acts, 135* See Stamps. 

Pabtnrr : • 

effect of delivery of goods to, 309 
liabilities of, to third persons, id. 

effect of participation in profits of a firm, 310. See Addenda. 
not liable on contract made before he became such, 312 
dormant, quitting partnerstiip may yet remain liable to the public, id. 
authority of, to bind his firm is that of an agent, id. 
acceptance of bills by, how proved, 178 
efiect of, id. 

implied power of one to bind the others by, 180 
one, has authority :o bind others by borrowing money, 837 
secus in a mining concern, id, 

fact of being, in joint-stock company proved by letter admitting partner- 
ship, 64 

co-owners of a ship are not nsoally, 329 

non-joinder of secret, no cause for plea in abatement, 379. See Abate- 
ment. 

payment by one, is payment hy all, 409 
payment to one, is payment to all, id. See Payment. 
tender to one of several, sufiicient, 421. See Tender. 
one, cannot petition in l)ankruptcy against another, when, 686 
two firms of several, each may jointly petition in bankruptcy, 687 
pro|>erty of, how effected by reputed ownership clause, 718. See Assignees 
of Bankrupt. 

one, cannot usually sue co-partner, 351 

but may if action iuvolve no general account^ id. 

PARTRKHsnir: 

how fact of, may be proved, 309 

by examined copy of an answer in chancery, id. 
by parol evidence, although constituted by deed, id. 
joint-stock company in the nature of, how far, 313 

if, dissolved and account struck, it nfuy be recovered as an account 
sUted, 357 

but only on final balance being struck, id. 
contracts of, will not bind infant member of, 390. See Infancy. 
presumption in account with, when no special application of payment 
made, 411 

Part-owkrr : 

of ship not neoessarily a partner, 329 
Part-patvbnt : 

may avoid effect of, Statute of Limitations, 399. See LimUatums, 
Statute of. 

Partt : 

admissions of, to a suit, 57 

admissions by nominal, to a cause, 61. See Admission. 
person may he bis own witness, and also conduct bis own case, 95 
to a cause, evidence of, when admissible, 101. See Wiitiess. 
who are the proper, to sue, Ac., on a covenant, 426. See Covenant. 
privilege of; in legal proceedings in speaking defamatory wurds^ 519. See 
Defamation^ 

Partt-wall : 

evidence of ownership of, 561. See Treepaes. 
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Passkkcier : 

carriers of, liability of, S75« 

taking a ticket over several raUways^ contracts with first only, 377* 
See Carrier, 

foot, duty of, in cn)ssiDg a highway, 463 

on a coach obliged to leap off, and thereby hurt, effect of, 464* See 
Neyligence, 

Patent : 

declaration usually alleges, what, 499 
provisions of lo & 16 Viet. c. S3, id, 

seal of Ooiumissiouers of Patents judicially noticed, id, 
documents proved by certified copy, id, 
payment of stamp duties, id, 
specifications, disclaimers, &c., how proved, id, 
plaintiff must deliver particulars of breaches with declaration, id, 
and |>articulars of objections with pleas, fiUO 
not guilty, effect of, id, 

only puts in issue alleged breadies, id. 
mere colourable variation, id, 
plaintiff not first inventor, or invention not new, 501 

plaintiff must give some evidence of nature and novelty of inveu* 
tion, id. 

newly imported manufacture within patent, id, 
what prior use will avoid patent. uL 

abandonment of invention presumption that it was imperfect, id, 
claim for new not Bupi>orted by proof of improvement in old process, 
id, 

claim of novelty answered by prior publication in a book, 502 

but published sUtomejit must not be as a mere suggestion, id. 
plea that invention is not a *'uew manufacture,^* id, 
that it is not a new invention,*' id, 
disclaimer of part of specificiitiou, id, 
public u.ser before patent granted, id, 

}»lea of non concessit^ id. 

effect of, at common law, id. 

since new rules not well settled, id. 
invention not truly described by specificition, id, 
must be pleaded specially, 503 
construction of specification is for the court, id, 
variance between the title of patent and the s]>ecification, id, 
disclaimer of part when filed is conclusive, id. 
illegality or inutility of the invention, id, 
must be specially pleaded, id, 
certificate, id, 

provisions of 5 & 6 Will. 4, c. 83, s. 3, id, 
patentee may recover treble costs, 504 
if patentee recovers nominal damages in a second action, id, 
proved by certified copy, 70 
foreign, proof of, 72. See Doenmeni ; Coj>y, 

on sfde of, no implied warranty that it is valid, 257. See Waxraniy. 
Patent Ambiguity : 

meaning of, 31 
Patron : 

of liviz^, title of, need not be proved by parson in ejectment^ 663. See 
Eitctment, 

Pawnbroker : 

selling unredeemed pledges does not thereby warrant Utle, 256 
owner of goods pawmed, may maintain trover against, 587* See C7on- 
vtreum. of 

is a broker within Bankrupt Acts, 690. See Auigneu of Baaikrupt. 
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Patbb : 

action by, against acceptor, 176 i 

in Actijii against drawer must pror^ what, 187 
See BuU of Exchange. 

Patmbbt : 

must be pleaded, when, 406 

cannot be given in evidence without a plea, id. 

cannot be shown on plea of set-off, id. 

difficult to say whether receipt or retainer of money by creditor amount 
to, or set-off, id. 

an account stated and balance paid evidence under plea of, 
although it may be specially pleaded, id, 
where plaintiff's particulars admit, he can only recover what, id. 
when credit is given in particulars for sum paid, plea of, applies only to 
balance, 407 

payment to an ageht, 159, 408 
if authorised is sufficient, 408 
to an attorney while action subsisting, is good, id, 
but not to his clerk, id. 

attorney's authority to receive continues as long as his retainer, id. 
to an attorney's agent is not good, id. 
to a clerk may be good, when, id. 
to an agent employed to sell land, not good, id. 

possession of negotiable hccurity evideiico of authority to receive, 409 
but is only primd facie evidence, id. 
general rule that agent must receive, in money, id. 

Becue if usage of trade to the contrary, id. 
an auctioneer is authorised to receive the deposit, id. 

but not the purchase-money, id. 
to factor may be good, id. 

to one of several depositors in a bank not partners, is not good, id. 
to one partner is, to all, id. 

but it may be sliowii to have been made in fraud, id. 
remittance through the post, when lost, id. 
payment by an agent, id. 

by one of several partners is payment by all, icf.* 
by a third person on behalf of defendant way be a good defence, id. 
seeuB if payment without debtor’s knowledge, id. 
application of payments, 410 
general rule respecting, id. 
appropriation by debtor need not be express, id. 
intention of dtbttfr should be notified at time of payment, id. 
but creditor need not make, at time of payment, id. 
creditor may make, to purely equitable debt, id. 

or to debt barred by Statute of Limitations, id, 
presumption of law where no, id. 
ou accounts current, id. 
on accounts with k partnership, id, 
where there are two demands, one legal and one equitable, and no, 411 
payment may be applied in discharge of debt which could not be 
recovered under 24 Geo. 2, c. 40, id. 
payment by bill or note, 411 

effect of, as a defence to action on, 209 
wbat amounts to, id, 
effect of, taking, on sale of goods, 411 
cauaea a suspension of original demand, 412 
except in case of specialty debts, idm 
or rent, id. 

by stranger, if received by ereditor as, id. 
when payment by an order on a third person, id. 
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duty of creditor when debtor sends him cheque as payment, 412 
proof of, primd facie eridence of payment, id, ^ 
if negotiable instrument given for debt and then lost., id, 
if value of security diminished by creditor's laches, id, 
other kinds of payment, 413 

by mere transfer of figures in an account, id, 
to a third person may be sufficient, id. 
goods accepted in satisfaction may be a good payment, id. 
may be proved orally though receipt given, 1 
variance in place of, in action on bills, 174 
of money for defendant's use, action for, 832. See Money paid, 
presumption of, from lapse of time, 35 
from possession of the security, id. 
of rent from a receipt for the last quarter's rent, id, 
presentment of bill for, 182, 189. See JUih of Exchange, 

]>art, what is within 17th section of Statute of Frauds, 290 
after full age of debt contracted during infancy, 391 
acknowledgment of specialty debt by, 442 
entry of, in accounts, when admissible, 45 

by defendant to lessor, before notice of assignment of premises to plaintiff 
good plea, 170 

of rent, acknowledgment of lessor’s title, 162 

when evidence of tenancy from year to year, 624 
under a mistake, no estoppel, 622 
in action for, effect of, 406, 435, 448 
effect of compulsory, of a charge upon land, 448 
wdiai may amount to, of a policy of insnranco, 240 
unstamped receipt no evidence of, 117 
of money, covenant for, how stamped, 137 
receipt upon, how stam)>ed, 146 

by bills, notes, ^c., equivalent to }>ayment of money as respects stamp 
duties, itl. See Sfamps. 

made in ignorance of law, canimt be recovered back, 344 
secu8 if in ignorance of facts, id. 

offer of a conditisnai, not a good tender, 423. See Tender, 
eileot of, directed by an award to be made to an arbitrator or stranger, 
264 

effect of entry and, of rent under void lease, 627 
of debts, charge for, will not gjve trustees the legal estate, 607 
for enjoyment of light and air not an “ interruption ” under Prescription 
Act, 480 

annual, for use of a way will defeat effect of enjoyment, 489 
omission of statement of mode or time of, in contract under 17th section 
of Statute of Frauds, 291 

effect of, on survey^T’s certificate while work is going on, 327 
effect of part, in barring Statute of Liroitationa, 398, 789 
M defence to action on a l>nnd, 441. See Bond, 
must be pleaded in bar, 823 

of debU, effect of, on plea of pUne adminislravU^ 785 
made by executor de eon forf, effect of, 781 
of interest oq bond of testator not an admission of assets, 785 
evidence of, in actions by executors, 781 
under probate of forged will, id. 
of will of living person, id. 

effect of revocation of probate on, id. See Exeeulan and Adminufraiore. 
of baokri>pt, what, protected, 724 

before adjudication, 723. See Autgneee of Bankrupt. 

Patmbitt IKTO Court: 

effect o^ in action for negligent driving, 465« See Negligenee. 
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under Lord Oanipbeire Act, 478 
in action on bonds, 442. See Bond, 
in replevin, 683. See RepUvin, 

Pediqreb : 

evidence of deceased persona in questions of, 37 
an old, may be good evidence, 88 
See Hearsay, 

Penalty : 

action for, usually in form of action of debt, 452 
evidence in action of debt for, id. 
where conttact stated, mast be proved as laid, id, 
but variance will be amended, id. 

plaintiff not bound to prove want of qualification in defendant, id, 
evidence of commencement of action, id. 
return of writ need not be shown, id. 
action must be brought within two years, id. 
evidence of locality of cause of action, til. 
venue is local, id. 

objection to venue arises on nil dehtfy %d. 

or no^ guilty ** hy statute^'* id. 
actions given to parties grieved not local, id. 

I>enal action is local action within 3 & 4 Will. 4, c. 42, s. 22, 453 
defence, id, 

new rules of pleading do not apply to penal actions, id. 

“ by statute’* should Ixj added to plea of “Not guilty,*’ id. 
on subsequently stamping an instrument, 123 

witness not bound to answer question which might expose him to, 103. 
See Witness, 

paid by plaintiff, when recoverable in action against justice, 772. See 
Justice. 

Peramdulation : 

evidence of limits of a manor, 562 

pERVORMANCE : 

» of conditions precedent, 154, 155. See Conditions. 
general averment of, 302 ♦ 

of contract, what a siitliciont, in action for work and materials, 331. Ser 
Work and Materials. 

PtiiiLS or THE Ska : 

proof of loss by, 238. See Inswrance^ marine. 

Perjury : 

witness making false affirmation may be subjected to i)cna1ti€s of, 97. See 
Witness. 

Permission ; 

if goiKls are in possession of bankrupt by consent, &c , of owner, 71.5. 
See Assignees of Bankrupt, 

Per9<>n : 

* meaning of word in Statute of Limitations, 665. See Limitations^ 
Statute of. 

Personal Acts or Parliament : 

provisions of 5 & 6 Yict. e. 97, respecting, 565. See Act of Parliament : 
Statutes. 

Personal Property : 

trespass to, 552. See Trespass. 

Personalty : 

wills of, 81. See Will, 

Petition : 

libel published at meeting convened to. Parliament, not privileged, 519 
to Parliament, fair comment on, not libellous, 524. See Defamation, 
filing, under Insolvent Acts, ne^ not be proved, when, 393 



IndeXt 


1007 


Petition- -(roniinued.) 

for adjudication in bankruptcy, form of, 684 

how proved, 705. See Assi^neen of BanlcmpU 
filing, for adjudication, an act of bankruptcy, 705. See Act of Bank- 
ruptcy. 

Petitioning Creditor : 

^ debt of, what sufficient, 685 et seq. See Asaigntea of Bankrupts 
Pew : 

action for disturbance of, 498 
declaration usually states, what, id, 
right to, proved by faculty or grant, id, 

those residing out of parish cannot be entitled to, by faculty, id* 
not decided if Prescription Act applies to, 499 
seats and pews in churches built after 1818, id. 

PllTSIOIAN : 

may sue for bis fees, when, 328 
cannot at common law recover his fees, 277 
provisions of MediaU Act 21 & 22 Viet., c. 90, 275, 277 
fees piiyable to, r< coverablo in actiim for seduction, 540 
See Medical Man ; Seduction. 

Piotube : 

declarations of persons when viewing libellous, how far evidence, 512. 
See Defamation, 

in trespass for destroying, it may be shown that jiicture was libellous, 555 
Pilot : 

damage caused by fault of, effect of, 251 
Placard ; 

subject to same freedom of discussion as book, 524. See Defamation. 
Pleading : 

effect of plea of “ Not guilty'* by statute, 761 
want ef notice of action must bo specially pleaded, 777 
rules of, of Hilary Term 1853, 821 

filed in foreign or colonial courts, proved by copy, 71, 829. See Copy ; 
Docaments. 

Pledge : 

of gomls, requires no raurt'^age stamp, 142. See Stampa, 
unredeemed, sold by a xiawubroker, uo warranty as to title of, 256. See 
Warranty, 

by factors or agents, effect of, 586. See Factor. 

where dock warrant given as, and coBverte<], what damages recoverable, 598 
indorsement of bill of ladling by way of, does not defeat right of stoppage 
in tranaitUy 610. See Conversion of Goods. 

Plsne Adxinistravit : 

evidence on plea of, 784. Sec Executors and Administrators, 

Police : 

privileges of, 759 et seq, 

metropolitan, have same privileges as other constables, 760 
so also county, id. 

See Constable, 

Police Magistrate ; 

in London, limitation of actions against, three months, 769 
venue must ^ laid in Middlesei^ 709, 772. See dustics. 

Policy, Public : 

when communication privileged on ground of, 108. See Witness, 
neither husband nor wife can prove non-access on ground of, 651 
Policy or Insurance: 

how 8tam|)ed, 142. See Stamps, 
interest of insured, how averred, 823 
insarauoe broker has general lien on, 603 
See Insurance. 
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Poll Books t 

at Parliamentary eleetio|is, proved by certified copies, 69 
Poor Law Aots ; 

persons acting under, actions against^ 773 

entitled to notice of action, Ac., See Revenue Officer^ d?c. 

Poor Law Board t 

rul(M, Ac.> of, how proved, 75. See Copy ; DocmneniB, 

PosBKSsioK : 

of land raises presumption of ownership, 32, 45 
and may lie evidence of seLsin in fee, 614, 644 
declarations of persons in, 46. See Hearsay, 

of a security, presumption of payment from, 35. See Presumptions. 
tenant cannot dispute title of person from whom he received, 162 
mere, by a stranger, may perhaps be evidence of an assignment, 433 
unity of, defence to action for disturbance of common, 485 
disproves enjoyment of easement as such, 489. See Common. 
evidence on plea of justification in defence of, 546 

assault by freeholder in endeavouring to obtain, of laud not actionable, .547 
primd facie evidence of property in goods, 802 
what sufiicient, in action for trespass to goods, 552 
in trover against% wrongdoer, 589 
right of pos86H.^ion must be immediate, 590 
more, sufficient to enable plaintiff to maintain action for a nuisance, 454 
evidence of, in action of trespass to land, 556. Sec Trespass. 
under ])lea denying, 568 

evidence of, of defendant, in action for mesne profits, 579 

generally necessary to maintain a lien, 605 

obtaine<l by misrepresentation gives no right of lien, id, 

what, of vendee, defeats right of stoppage in trcinsHu, 607 

primd facie evidence of title in cgcctment, 614 

deinaml of, when necessary in ejectment, 623 

if party let into, under treaty for purchase, effect of, id, 

of tenant for years gives seisin to owner of inheritance, 644 

demand of, by mortgagee not necessary, 659 

when right to an estate in, barred, right to future esUites barred also, 668 
adverse, doctrine of, 670 
no loimer exists, ul, 

adverse, to a tenant in tail, effect of, 669 
of co-tenants, not possession of other tenants, 667 
of younger brother not that of heir, id. 

where, not adverse at time of passing Statute of Limitations, 663 
mere entry not equivalent to, under Statute of Limitations, 667 
of surface primd facie, of minerals, 671 
unless dissevered in title, id. 

effect of plea denying, in trover by assignees of bankrupt, 723, Sec 
Assignees of Bankrupt. 

Post ; 

A money sent by, by order of creditor, if lost, 409 
Post Litbm Motam : 

meaning of phrase, 40 

declarations made after, not admissible, id. 

See Lis mota ; Hearsay. 

Post-Nuptial Skttlkxknt : 

is within Bills of Sale Act, 805. See Bill of Sale. 

Post-obit : 

bond, when cause of action arises on, 443 
PoST-OPPlOB : 

presumption of regular course in, 33, See Presumptions. 
servants of, liability of railways to carry, is founded on statnte, 465 
proof of publication of letter sent through, 510. See BefanyatUm. 
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PosT-OFFio® — {continued ) 

when notices may be sent through, to compauies, 747. See (hmfluny 
P^THUMons Son : 

^ may lay his title in ejectment on day of his father’s death, 615. See 
HjectmeyU, 

Postmark : 

presumption as to, 83 

effect of, in evidence, 54. See Hearstay. 

PoUND-BREACn : 

proper remedy for lessor who wishes to recover distrained goods, 581) 
Pound-Kksp£K : 

liability of, for receiving goods wrongfully distrained, 558 
Power : 

execution of, by deed or will, 86 
formalities necessary for, id. 

Power of Attorney : 

to appoint proxy, how stamped, 146. See Stamps. 
vendee may refuse execution of cAivcyance by, 15S 
cmnpanies may execute deeds by, out of kingdom, 74^. See Company. 
Practice : • ^ 

of courts of law judicially noticed, 74. See Jmiriat Notice. 
os to plea in abatement, 378. See Abatement. 
as to plea of payment, 406 

when plaintiff’s particulars admit a payment, 407 
when plaintiff sues for a balance^ id. 

pleas of payment and set-off taken distribiitively, 408. See Payment 
effect of plea of non eat factum^ 414 
plea of set-off, 415 
effect of, id.w 
replication to, id. 

^particulars of, .417. See Set-off. 
what may be proved in action of assault, 542 

evidence admissible under plea of son assault donesne, 544. See yfssauft. 

pREDECKSSOR : 

sheriff not liable for acts of his, 800. See Sltcriff. 

Preferkncs : 

what is a fraudulent, 700, 704 

usually act of bankruptcy, 698. See Assignees of Bankrupt ; Act 
of Bankruptcy. 

Prejudice : 

letter written “ without,” not admissible^ 58 
nor the answer, id. 

See Admission. 

Premium ; 

when plaintiff entitled to return of, paid on a marine insuiance, 241 
effect of payment into court of, 241. See Jnsurancr, marine. 
Prescription : 

right to light and air formerly gained by, 479. See Big/d and Air. 
riglit of common may be claimed by, 483, See Common. 

or under the Prescription Act, id. 
right of way gained by, 416. See Way. 
is entire and must generally be proved in its full extent, 575 
Prescription Act : * 

provisions of, respecting ri^t of common, 482. See Common. 
doubtful if it applies to land*wbere statutable prohibition to make grarit, 
485 

provisions of, respecting light and mr, 479 . See Zigbt and Air. 

respecting ways, 488 . See Way, 
aoquieecence in an interruption under, 494 
doubtful applies to pews, 499 . Peio. 
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Pbesobiptior Aot-— (< kmttnuecZ.) 

proTUionB oiy relating to pleadings in actions of trespass, 573 
liberty to hunt, hawk, &c., is within, 484 
Pbbskntatior : 

of parson to bisbop, how proved, 663. See Ejecttnent* 

PBBSKNTXENr : 

of bill, when necessary as against acceptor, 177 
as against drawer and indorser, 17B 
of bill for acceptance, 183 
for payment, 182, 189 
proof of, 190 

when excused or dispensed with, id. See Bills of Exchange, 
of notes, 215. See Promissory Note, 
of cheque for payment, 217. Sec Cheques, 

PRBSUXPTIOKS : 

general nature of, 32 

presumptions which juries ought o^ are permitted to make, id. 
that bills and notes are founded on good consideration, id, 
that a person in absolute possession of laud is seised in fee, id, 
that a deed thi^ years old was duly executed, id, 
that a person doling with a registered company knows its deed of 
settlement, id, 

that a river is navigable as far as the tide flows, id, 
cujus est solum ^ns est usque ad ccelnmy id, 
that persona acting in a public capacity were duly appointed, 33 
omnia prassumuntur rit^ esse acta^ id, 
that a letter was written on the day of its date, id, 
that indorsement on promissory note ma<ms^he date by bearer, id. 
that a bill of exchange was signed on day offis date, id, 
that any place is within some parish, id, ^ 

that an instrument not produced after notice, is duly staii^eil, id, 
that the regular course of a public office is observed, id, 
that a letter was in the Post Office at the phice and on the day speci- 
fied by the stamp, 33 

whether post-mark presumed genuine doubtful, id, 
that a posted letter reaches its destination in duo course, 34 
that an act not objected to is acquiesced in, id, 
entry of copy of letter proof that it was sent, id, 
as to indorsements to take instruments out of Statute of Limita- 
tions, id, 

of consent from general acquiescence, id, 
of payment from lapse of time, 35 
of a promissory note, id, 
of a servant's wages, id, 
of payment from possession of the security, id, 
bill of exchange, id, 
cheque, id. 

of the duration of life, 36 

after absence at sea for twenty-five years, id, 
of death without issue, id, 

where a lad had not been heard of for fifty years, id. 

where a vessel lost sight of in a gale, id, 

where a person not heard of for twenty-five years, id, 

! where a girl of sixteen ran away from her home, id, 
where husband and wife swept away by same wave, 37 
that lost document is duly stamped, 117 
, seeus if shown to hare Imn at one time unstamped, id, 
bill is presumed to be issued when dated, 185 
date of indonement cannot be inferred from date of drawing, id, 
that a bill was indorsed before it became due, 200 
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Prbsithptiohs — {cmthiued,) 

of date of acceptance of a bill, 392 
primd facie a ship is presumed sea- worthy, 225 
ship never heard of after sailing presumed to have foundered, 230 
that an indefinite hiring of a servant is for a year, 278 
if vendor of goods prove delivery of package only, without proving 
contents, 319 

of application of payments to discharge of debts where no express applion- 
tiou, 410 

of negligence, when they arise, 402-5 • 

sometimes from mere fact of accident, 472. Sec Negligence^ 
of right to light and air, 479. Sec Light atid Air, 
of dedication of way to the public, -492. See Wag, 
on abandonment of an invention, 501 
as to sea-shore being extra- parochial, 561 
as to boundaries of parishes separated by a river, id, 
as to ownership of waste land adjoining highway, 500 
of the soil of fresh rivers, 501 
of public highways, 560 
of a wall, 501 
of a bank, id, 
of hedges and ditches, id, 

of a tree growing in two closes, 502. Seo Treapass. 
of surrender, 617 

general rule as to, 618 

of title in ejectment from mere possession of land, 614 
of seisin in fee fron^inere possession, 614, 044 
from receip^^bnt, 644 

as to encroachments made on adjoining laud by tenant during term, 622 

as births, deaths, and marriages, 92 

of ^rrlagc from reputation and cohabitation, 33, 383 

as to death without issue, 0l4 

of legitimacy, 33 

that males under fourteen are incapable of sexual intercourse, id, 
that the period of gestation is about nine months, id, 
of legitimacy of children born in wedlock, 051 

of children horn after a divorce a Tnenad et (horo, 052 
of aewiss of husband, 651-2 
as to date of alterations in deeds, 427 
in wills, id. 

as to interlineations in a will, 654 

competency of a testator to make his will, 655 
revocation of a will before the Wills Act, 650 
since the Wills Act, id, 
as to destruction of a will, 657 

that probate of will in possession of person entitled to it, 783 
of regularity if seal of corporation attached to an instrument, 741 
of regularity of appointment of constable, 765 
riun’ioM ArFECTioNTS : 

vendee not usually entitled to, on vendor’s failure to complete, 161 
Tjukst : 

whether presence of, in holy orders, necessary to marriage at common law, 
045, 650. See Ejectment. 

PnisciPAL ; 

what amounts to a fraud by, as against surety, 385 
Principal and Aqert : 

where goods sold and delivered to agent, genend rule as to liability of 
principal, 309 

one partner is agent of the others so as to bind firm, 312 

X X 2 
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Printer : 

of an immoral book cannot recover against publisher, 386. See TUegaltiy, 
has a lion on copies printed by him, 602. See Convei'aion of Oood 9 , 
Print ; 

price of obscene, cannot be recovered, 380. See Illegality, 

Prior Aot of Bankruptcy : 

effect of notice of, 725. J^ce Asaignets of Bankrupt ; Act of Bankrupt eg » 
Prison ; 

itooks, what they prove, 52. See Hearsay. 

lying in, llicaning of, as an act of bankruptcy, 704. See Act of Ban I • 
ruptcy. 

Prisoner : 

whether trespass to remove, to a wrong class in prison, 549. See Fahc 
Imprisonment. 

constable not justified in handcuffing, unless necessary, 765. See Constable. 
Private Act of Parliament : 

provisions of 13 & 14 Viet. c. 21, s, 7, respecting, 567. See Act of Par- 
liament ; Statutes. 

Private Way : 

action for disturbance of, 485 et aeq. See Way. 

Privilkok : 

when it excuses production of documents, 6 
of witness to refuse to answer questions, 103-4 

on ground of injurious consequences to himself, 103 
of a civil kind, id, 

or of an ecclesiastical, or criminal kind, 104 
on the ground of confidence, 106 
or public policy, 108 
of husband and wife, 1 06 
right to decline answering, how decided, 10^ 
how claimed, 109. • 

See 

of Parliament, acts of bankruptcy by persons having, 693. Seo i4c^ of 
Bankruj^tcy. 

pRiviLKOKD Communication : 

what is, 518-24. See Defamation, 

Privtlkgkd Statement : 

what is, 618-24, See Defamation, 

Privity : 

none between client of country attorney and London agent, 340 
Privy Council : 

orders of, when proved by copy, 69. See Copy ; Documents. 

Prize : 

condemnation of ship by foreign court as, not evidence of loss by capture, 
230. See //wumnrr, rnarine. 

Probable Cause ; 

what amounts to, 529. See Malicious Prosecution, 
evidence of, in action for malicious arrest, 534. See Malicious Arrc'^t. 
Probate : 

powers of, Court of, 779 

only granted by Court of Probate, id, 

grants of, before 20 & 21 Viet. c. 77, confirmed, when, id, 

iusuificiency of stamp on, effect of, 780 

stamp of, how far evidence of assets, 784. See Stamps, 

granted to one sufiicieiit to sap}>ort action by several executors, 780 

of will, how proved, 81 

proper evidence of will of personalty, id. 
copy of, whether good evidence of will doubtful, id, 
use of, to prove wills of realty, 85, 652. See Will. 
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Pbobate— (cofithiued.) 

executor may briug trespass after, for goods takeu l>efore probate granted, 
552 

effect of revocatLou of, 778. See Extcuton and AdminUtraiors^ 
rROCBKDINCiS : 

of courts, proof of, 53 
rnuCKSS : 

of Jaw, money paid under, cannot be recovered back, 348 
evidence under pica of justification by, 517 

when merely irregular, no action for assault till set aside, id, 
secuB if void, id. See Assatdi. ^ 

of a court, justification under, must he specially pleaded, 551*4 
authority of, is an autliority at law, 5(35 
mesne, action against sheriff for escape on, 809 
for not arresting on, 808 

issuing and delivery of, to sheriff, how proved, 810 
evidence of issuing, in action against sheriff, SOS. Sec 

raOOIlKIN AMY : 

admissions by, effect of, 64. Sec AdmiBBton^ 
rKOCLAMATION : 

foreign or colonial provcahle by copy, 70, 71, 829. See Copt/; DocumeiUb*, 
effect of recital in, 54 

may be proved by i>rod action of “ Gazette,'' id. 

TllOCU RATION : 

effect of acceptance of bill by agent, yicr, ISO. See Eil/.i of Exchange, 
Production : 

of documents, 1-9. See IJocuments. 

of bill, in action on^encrally necessary. 173 

Sec Bills of Exchange, 

Profit a fbbndrk : 

provisions of 2 & 3 Will. 4. c. 71, respecting, 482 el Bt^i. 
right to take water from a well is not, 495 
Profits : 

action for mesne, 578. See Mesne ProJitB. 

effect of participation in, of a firm, 310. Addenda. See Partner. 
Progressive Duty : 

chargeable on documents, 138, 141 
See ^Stamps. 
pRomsB : 

breach of, of marriage, 261. See Marriage. 
ratification of, by infant after full age, 391. Sec Infancy. 
by executor, what suificient to bar Statute of Limiiatious, 788. See 
Exeevtors and Adminietrators. 

Promissory Note : 
actions on, 213 

rules relating to bills usually apply to notes, id. 
agent making, in his own name, ta {lersonally liable, id, 

2 >ayee against maker, 214 
the making of the note, id. 
how proved, id. 

formerly if for less than 51. must have been attested, id. 
for less than 51. payable on demand to bearer prohibite<l, 145, 214 
note must 1>e for 20.^. at least, 145, 214 
under denial of mEking, defendant may abow what, 214 
presentment, 215 

when promise to pay general, not necessary, id. 
secuB if payable at a {sirticalar place, id. 
no demand necessary, although note payable on demand, id. 
money counts, evidence under, id, 

note is evidence under, only between immediate parties, id. 
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PaoHiBSORT Kom— {continued.) 

if note has been Ickst plaintiff cannot resort 215 
{ndor$ee against maker ^ 216 
indortee against indorseVy id, 
evidence nnder money counts, id, 
presumption os to date of indorsement on, 32 
presumed to be founded on^good consideration, id, 
indorsement of part payment on, efiect of, 45 
evidence to shovr usurious consideration for, 49 
what constitutes a promissory note, 145 

given by deftndant to plaintiff not alone evidence of money lent, 336 
may be evidence of an account stated, 856 
how stamped, 144. See Stamps, 

not properly stamped inadmissible as evidence of an account stated, 358 
or if payable on contingency, id. 
payable on demand is payable without any demand, 395 
secus if payable so many months after demand, id. 
at sight Statute of Limitations runs from date of presentment, id, 
payment of interest on, will take it out of Statute of Limitations, 399 
unstamped, inadmissible as an acknowledgment to bar Statute of Limi- 
tations, 401 

effect of promiso made by maker to payee an regards indorsee on plea uf 
Statute of Limitations, id. 
effect of accepting, on sale of goods, 411 

how far date of, evidence of its existence before a bankruptcy, GS5 
how far debt in bankruptcy, 687. See Assignees of Bankrupt. 

See Bills of Exchange* 

Prow OTRR ; 

company registered un<ler 7 k S Viet. c. 110, not liable for contracts ui\ 
748. See Company, 

Proof : 

of documents, 68. See Documents. 
matters judicially noticed without, 73 
Sec Judicial Notice, 

PROPKRTT : 

Mhen in goods transferred from vendor to vcikIcc, 2S‘2, 581 ct seg, 

acceptance of earnest changes, in goods, 290 

misrepresentation of value of, 505. See Deceit. 

in goods Buffioicnt to maintain trespass witiiout possession, 552 

evidence of, in action for conversion, 582. See Conversion of Goods. 

in action of trespass to goods, 555 
in soil not necessary to maintain treapaas, 558 

evidence under plea denying, 560. See Trespass. 
what, vests in assignees of bimkrupts, 709 

effect of plea denying, in trover by assignees of bankrupt, 723. Sco 
Astigntes of Bankrupt. 

plaintiffs, not put in issue in replevin by non cepit, 676 

defendant may set up, in himself or stronger, id, ^co Itepkvin. 
evidence of, in goo^ taken by sheriff, 802. ^ Sheriff. 

Proposal : 

to buy or sell by letter, may be retracted, when, 151 
Prosrgutioh : 

fact of, bow proved, 527 

malicious, action for, id. See Malicious Prosecution, 

doubtful if it lies against a corporation, 742. Sec Company; Cor/^‘ 
ration. 

Prosicutor: 

proof that defendant was, 523 
See Jfaficiottt /’»*ofecaUiofi. 
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Prospect : 

no actjon lies for obstructmg, 457. See Lijht and Air, 

Pkospectus : 

ilirectors liable for misrepresentations in, 505. See Deceit, 

Tuostitutk : 

board and lodging of, cannot bo recovered, wbou, 880 
price of goods sold to, may be recovered, ivbeu, id, 
payment for flashing done for, id, 
rent for lodging let to, id, ^ Illegality, 

Protected Execution: 

against bankrupt, vbat is, 725. See Aisignees of BanJerupU 
Protection : 

against known act of bankruptcy, 723 

against unknown act, id, Act of Bankruptcy ; Aieigneee of Bank* 
rupt. 

Protest : 

how stamped, 145. Stampi, 

of dishonour of bill when necessary, 195. See Bills of Exchange, 
tender of payment in full, under, is good, 4ti8. 8cc Tender. 

Protected Payments and Transactions : 

of banknipte, 724. See Assignees of Bankrupt, 

Pkovincial Note ; 

value of, if received as money, may be recovered in action for money had 
and received, 1588. See Money had and received. 
when a good tender, 422. Sec Tender, 

PROVISTONAL COMMITTEEMAN : 

delivery of attorney’s bill to one of several, not suflicicnt, 258. aSec 
A itorney. 

Proxy : 

instrument for appointing, how stamped, 146. Sco Hlamps, 

PUDUC COMEANV: 

meaning of terra, 740 

is in the nature of a partnership, 818 

but its coTistruction generally distinguishes it from au ordinary partner- 
ship, id. 

when iiK’orporatcd, direct liability of individual members ceases, id, 
when iiirlii»ate, liability of merabers dejioiids on, what, id. 
liability of a person who applies fur and pays deposit un shares in, 314 
money paid on shares of projectt<l, may bo recovered if scheme aban- 
doned, 811 

proprietorship in, how prove<l, 1 

person dealing with, presumed to know deed of settlement, 32 
]U'oceeding8 of, liow proved, 70, 71 
IBooks of, what they prove, 52 

orders for general meetings of, proved by certified copy, 60 
I>lans, &c., depo.sitod by railway companies with clerk of the peace 
provetl by ropy, 69. See ‘Copy / Documents. 
effect of admihsifms by members of, 03. See Admission. 
cost-Wik mines must l>e registered as, 157 

for insurance, effect of stock of cqpipany being alone charged for payment 
of policy, 219 

retainer of attorney by, 265 

delivery of attorney’s bill at office of, sufficient, 268. Sec Attorney. 
for supply of water not liablo for damage done by an escaf^o of water 
caused by frost, 473 

directors of, liable for misrepresentations in a x^EOspectos, 505 
may be guilty of a libel, 515. See Defamation. 

liability of a member of banking oompaoj in bankruptcy for its debts, CS6 
bankruptcy of, 690 
See Company. 
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Tcblio Docl'mkwts ; 
production of, 6 
proof by, 50 et Mtq, 

hooks relating to ships, 51 
prison t>ookH, 52 
books of coiD])anie», id. 
proceedings of courts, 53 
lund-bix IwMikrt, »V/. 
notarial unJ consular certificates, id, 
parish and other registers, 54 
judgments, 55 

depCisitioiiH, id, See Documents, 

POBLTO EnTBKTA(NM£NT : 

coniriients on places of, privileged, 524. See Defamation, 

PUBLCO Mektino: 

report of proceedings of, in new8par>cr, not privileged, 623. See Defama- 
thm. 

Public Nuisance : 

may be ground of acitou if sjMJcial injury proved, 455. Sec Nuisance. 
Public Ofitiok : 

presumpthui ah to regular course of, 33. See Presumptions, 

PunMc OmcKR : 

presumed t(» be <luly ajtpointed, 33. See Presumptions, 

not |K*rsonalIy liable on contracts, 327 

wlmt companies sue by, 75d. See Company. 

See OjHrer. 

Public Policy : 

when coin inunicat ions privileged on ground of, 108. See IPiViicAif. 
neither husband nor wife c«au prove non*acce8B on ground of, 651 
Public Kiuiits : 

may be )»rov«d by reputation, 40. See llcarsay. 

Public Way : 

action for disturbance of, 401 

proof of, not inconsistent with fact of its being also a private way, 572. 
See UViy, 

Public- iiousB : 

owner of, not a common innkeeper, 378. Sec Innkeeper, 

Publication : 

of contents of letter not provihl by post*mark on, 54 
of libel, bow proved, 510 
See D^amation, 

Pi'vrKK : 

employment of, at auction, effect of, 3S4 

employment of single, at auction ** without reserve,** avoids sale, 157 
PUKCIIASCR : 

descent traced from the, 643. See JCjectment, 


<4r 


Quaker : 

affirmation of, in lieu of oath admissible, 97. See Witness. 
marriages of, how proved, 643, See £j€^fnenl ; Births^ Deaths, a%ul 
H Marriages, 

QUALiriCATIOR : 

of a|>othccary, how proved, 71 

plaintiff need not show wont of, of defendant in a penal action, 452 
of medical man, how proved, 509. See Medical Man, 
of an attorney, id. See AUom^, 
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Quality : 

warrwty of| on sale of chattels, when there is, 255. See Warranty, 
Quantum msruit : 

when plaintiff may sue on, although there is a special agreement, 325 
agent may recover on, when, 330 
Qoaktkh : 

effect of entry by tenant in middle of, \ n commencement of tenancy, 620. 
See EjecUnent, 

Quarter Sessions : 

court of, takes judicial notice of jHjlty sc&sional divisions, 75. See 
Judicial Notice, 

fact of prosecution at, how proved, 527. Sec Maliciotts Pt'osecution, 
Question : 

witness must answer, 103. See iriVwe««. 

Quirt Enjoyment : 

breach of covenant for, 438. See Covenant. 


K. 


Uailwat : 

plans, &c., deposited by, companies with the clerk of the peace, proved by 
copy, 62 

proceedings of Hoard of Trade with reference to, id, 
and certificates relating to, 70 
are common carriers, 360. See Carrier, 

excessive charge by, for carriage of goods, may be recovered back, 3 i7 
cases decidetl on charges by, for carriage of goods, 802 
contracting to carry beyond their own line, liability of, id, 
may be restricted by a K^H'cial agreement, 303 
liable, though transit l>e by sea or coach, 304. See Addenda, 
in an accident w'hat negligence must IfC proved, 462 
when causccl by running off the line, id, 
by breaking of crarnp-pin, Id. 
by an embankment giving wary, id, 
how negligence may l>c disproved, id. 

collision l>etween two trains of same company primd facie cvid« m-r 
of negligence, 402 

liability of, to carry mails and itosi-ofiice scrviUits foundetl on contract, 4o.i 
for injury done by, to cattle, 473 
for injury done* by sparks from engines, 474 
company may be guilty of JilaiJ, 515 

liable for libel sent by them by telegraph, 742. See Defamation. 
stock, certificate of, not “goods,” within Factors Act, 586 
companies, acting under their special acts, aclifUH against, 773 
entitled to notice of action, A'c., id. 

See Company, 

llAlLWAY AKU OaNAL TRAFFIC AcT, 17 & IS Vict. c. 31 : 
scope of, 359 
provisions of, 363 

general notices limiting liability void, 369 
special contracts may be valid if reasonable, id, 
question of reasonableness one of law, u/. 

special condition will not protect carrier from gross negligence, id, 
cases decided on question of reasonableness of special contract, 303, 370*1 
condition as to risk of passengers* luggage not within 7th sect, of Act, 371 
if horse injured at railway station before declaration of valoe, id, 

Eailwat Clauses Coksolidation Act : 

provisions of, respecting charges fur carriage of goods, 362 


X X 3 
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Eats : 

of interest is a question of law, 353. See Interest. 

RaTII ICATIOS : 

effect of, of an assault by a corporation, 742 

what amounts to, of an act by a corporation, id. See Company. 

after age of promise by infant, 391 

sabsequent, of notice to quit inoperative^ 631. See Ejectment, 

Esadinkss : 

to convey, averment of, 154 
of plaintiff to deliver goods, what amounts tis 29.5 
to receive and pay for goods, what amounts to, 301 
Heal Fropertt : 

action on sale of, 150, H scq. 

Realty : 

action on sale of, 150 et seq. 

vendor not usually entitled to compensation for loss of bargain, 100. Sea 
Contract of Sale, 
wills of, 81. See IFi/i. 

presumption as to ownership of, 32. See Trespass; Presumpiions. 

HEASOIfABLfl AN1> rnOBABLE CaUSR : 

wliut amounts to, 529. See Malicious Prosecution. 

Kkasonablenkss : 

of time given in notice to produce, 12. See Notice to Produce, 
of fontracts under Railway and C.inal, &c., Act, 363, 370-1. See Railway 
and Canal Traffic Act. 

Rkoallinu Witnes.s : 

judge has power of, 115. Sec TlV/ncw. 

Receipt : 

• not only evidcnco of payment, 1 

but fact of payment may be proved by person i)rescnt, 117 
not under seal, effect of, 57 

** in full of all demands,*' conclusive evidenceof payment, id, Bco Admisaion, 
how stamped, 146 
some exempt from stamp duty, id. 
by inland carrieiw, 139 

if warranty written on, agreement stamp not nccesbary, 257 
unstamped, no evidence of payment, 1 17 
but may bo u.Mod to refresh memory, id, 
stamp on carrier «, regulated by amount payable for carriage, 8G4. See 
Stamps. 

of auctioneer insufficient agreement under SUtutc of Frauds, 152 
signed by agent, liow far evidence against agent/ 339 
tender accomp^iod by demand of, in full of all demands, not gn(.*<l, 423 
accompanied by a demand for a simple, effect of, id. See Tender. 
for rent, may be evidence of title, 163 
« proof of tenancy, 536 

proi)f of seisin in fee, 644, 690 
of rent deemed receipt of profits^ 669 

of goods, what amounts to under the 17th sect, of the Statute of Frauds, 
285. See PraudSf Statute of. 

of money, what, is requisite to maintain an action for money had and 
received, 338. See Money had and received, 

Riceiyea : 

appoint^ by Court of Chancery may give notice to quit, 632. See i&'ecfaiewf. 
and may make demand within 4 Geo. 2, c. 28, as to double value, 
^ 460. See Double Value. 

Eboxtal ; 

in deeds, when an estoppel, 57 

EscoommAiiOE : 

enitred into by defendant, evidence of his being proseeutor, 
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Kecord : 

of judicial proccediugs must be produced, 3 
proof of proceedings by production of, 58 
when evidence of facts stated in, 50 
of the superior courts deposited in Eecord Office, 70 
in the custody of the Master of the Kolls proved by certifietl copy, Id. 
examined copy of, evidence of fact of a prosecution, 527. iSce Copy; 
Documents. 

rank of debts due by, to Crown, in distribution of assets, 78C. See 
Executors and Administrators. 

Kecord Office : 

coi>y stamped with seal of, evidence, 70. See Copy. 

Kkcuvkry : % 

in former action how far b.ar to second action for nuisance, 45ff. Sec 
Aaisancr, 

in trover vesta property in defendant, 5SS., See Canversion of Goods. 
Rector : 

entries of deceased, evidence for or against his successor, 44. See Hearsay, 
lay, cannot maintain trespass against vicar for removing lock from door 
of church, 5.0S. See Trespass. 

Re-emu Y : 

of [daintiff in action for mesne projlls^ how proved, 578. Seo Me$i\c Profits. 
conditions of, may be taken advantage of by assignees of the roverBLOP, 537 
for nua-payiuent of rent, right of, 637 

after running of Statute of Limitations no longer a remitter, 671 
Re-ex.vminatk»n ; 

general rules respecting, 115. See Witness. 

Rkfreshixo Memory : 

of witness, 111. Sec Witness. 

Refusal : 

to receive goods in action for not accepting, 200 

on plea of tender plaintiff' may reply prior or subsequent demand and 
refusal, 424 

to deliver goods, when evidence of a conversion of them, 594*r» 
by a servant may be evidence of conversion by master, 525 
Kkgistkr ; 

when evidence of facts stated, 50, 21 
parish, generally evidence of facts I'ecorded in, 54 
of navy office to prove death of a sailor, 51 
of ship under M. 8. Acts, .02, 72 

entries in, under L'ommon Lodging House Acts, proved by copy, 70 
of court in which will proved, evidence of will, 81 

of bii-tbs, deaths, and marriages, 89-Dl. tSee /LVr/u, Deat^is^ and 
Marriages. 
official, proof by, 89 
parochial, 90 
other registers, id, 

produetbm of original, never necessary, in evidence, 91 
must come from prwi>er custody, 90 
medical, how formcyl, 275. See Medictd Man. 
marriage may be proved by a copy of, .'?83, *645 

of attornicH, copy of, i*erhai/ji evidence of jiarty being an attorney, 509. 
See Atturney, 

entry in, of Scotch marriages, proved by copy, 649 
of sbareholders in public comjianies, effect ol^ 52 
provisions of “ Comjianies Act, 1862,” concerning, 744-5 
of company, how far evidence, 752 
effect of omissions, Ac., in, 753 

if parish clerk exact excessive fee for searching, it may be recovered 
back, 347 
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Bboistrar : 

oertificate equivaleui io publicaiioa of baoxuB, when, 647 
evidence of party being an attorney, 609, See Atterney. 

•eal of, in bankruptcy, judicially noticed, 706 
and ttignature, id. See Judicial Notice, 
probates, 4tc,, may be granted by district, when, 777. See Executors and 
A dminiiirators, 

Kbqistration : 

of designs, proved by certified copy, 69. See Copy. 
of Lirtbs, deaths, and luarriagos, 92 
of cost-book mines, when necessary, 137 
uecensary to enable medical men to recover their fees, 274 
0 ho^v proved, 276. See Medical Man. 
of shares, business of vendee usually to obtain, 323 
and action may lie against vendee for omitting, id, 
of building for celebration of moi’riages, bow proved, 648 
of composition deed, 731 ci sc^. 
clfect of omitting, 732 
when good, 733 
etfect of, id. 

certificate of, justifies release of debtor, 814 
effect of, of company under 7 it 8 Viet. c. 110, 747# See Ovmiiany, 
of bills of sale, 604-5. See Ei/l of iSa/r. 

Ukoulahity : 

presumption us to, if of coriioratioa attached to instrument, 741 
of apisnntment of constable presumed, 765 
of course of public office, 33. See Presumptions, 

Rbqulations : • 

concerning the navigation of ships, 465 
pleading, of Hilary Term 1853, 821 
ilKMTloK : 

evidence to connect defendant with tresjmss by, 555, 563-64 
evidouco of possession by, 559, See Trespass. 

proj>eity vested in defendant by recovery in trover by, to time of con- 
version, 58S 

of title of fissignees of bankrupts 709. See Assiynees of Banhmpt, 

UKLATtO.N.SMU* : 

lUUKt l»o piMved before declaration admitted in xiedigreo cases, 39. Se«‘ 
Jlearmty. 

Hklkask : 

how stamped, 148. Rtkase, 
mimt he8i>ccially pleaded, 413 

nfWr breach conUaei can only 1)0 discharged under ocal, id. 

K'foro breach it may be disohargeil by i^arol, id, 

how plea td*, may bo rej)hod to, id. 

of one of two joint creditors releases id. 

or of two joint and several creditors, id. 
effect of qualitied, 414 

unqualified covenant not to sue may bo pleaded as, td. 
covenant not to sue/w uncertain time not a bar, 414, 738 
fmud practised on releasor must be replied, 414 
what may amount to, id. 

composition deed cannot be pleaded in bar unlesa it contains, 738 
sherifif may show plaintiff authorised prisoner's, in action for escape, 814. 
See S/ierijf, 

^ftfSLiatous naLiRR: 

necessary in a witness, lUO 
how ascertained, 101 

l^articttlar form of, immaterial, id. See rrifiiesi; 
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BSMAIVOKa-MAN : 

admittance of tenant for life to oopyhold is admittance of, 659 
where adyantage of forfeiture not taken by, 666. See Limitatiom^ 
Sialuit of, 

Kehotal : 

of goods in action against sheriff, how proved, 807. See Sheriff, 

Rent: 

action for, on indenture of demise or special contract, 447 
declaration should allege, what, td. 

where action local and venue ill laid, objection how taken, id, 
defence^ id, 

under plea of non demieil^ id. 

lease may be proved by production of counterpart executed by dofon* 
dant, id, 

what amounts to a demise or lease, 448 

demise and rent proved must correspond wdth those alleged, id, 
demise of a messuage and license to sport must be under seal, id, 
payment, proof of, 406-35 
what amounts to, 448 

agreement that debt due to plaintiff bliall go in satisfaction of rent, 
id. 

effect of compulsory, of charge on land, id, 
where lessor directs lessee to repair, id, 
plea of riow in art'ere, id. 
surrender, id. 

mere destruction of sealed lease by consent does not amount to, id, 
eviction, 169, 428, 448 

must be specially pleaded, 448 
Statute of Limitations, id, 

no arrears recoverable for more than six years, id. 
unless indenture under seal, when limit is twenty years, 449 
amount of, reserved by lease cannot bo proved ontlly, 1 
proof of attiourit of, by declaration of tenant^ 46 
by declaration of landlord, id. 
when, way l>e recovered by e(|uitabio owner of land, 162 
under lease not under seal, may Ihj recovered in action for use and occu{»a- 
lion, id. 

I>ayiiieut of, ackiiowlc<]gineot of lessor s title, 162-03 

receipts for, proof <if tenancy, 536 

tenant liable for, though pr^ni6<-s burnt down, 16.5 

although landlord has received insurance money, id. 
one lessee paying, may recover from co-lessees, 334 
no 8U8j>en8ion of demand for, by receipt of bill or note, 412 
merely forbidding plaintiff's tenant to pay, not a broiicU of cffvciiani 
for quiet enjoyment, 439. See CavenurU, 
action fur double, 451. See Double rent, 

what damages recoverable where distress made, although no, due, 538 
effect of tender of, after distress and before impounding^ 565 
second distress for, for which lessor has already distrained is a conversion, 
when, 592 

tenant paying, to another cannot generally dispute bis itlle, 615 

gecu* if under a mistake, 622, 679 

] payment of, evidence of tenancy from year to year, 624 

tenant holding over and paying, creates tenancy from year to year, 166 

effect of entry and payment of, under a void lease, 627 

variation of, does not alone make a new tenancy, 630 

receipt of, waiver of notice to quit, when, 684 

distress for, waiver of notice to quit, when, id. 

refusal to pay, may or may not a disclaimer, 635 

re-entry for non-payment of, 637 
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Hkkt — {continued.) 

how demanded, to take advantage of condition of re-entry, 637 
acceptance of, may be a waiver of a forfeiture, 640 
receipt of, equivalent to receipt of profits, 669 
proof of seisin in fee, 644, 790 

cfifect of wrongful receipt of, amounting to 20#., 667. See Ejectment. 
eflfect of notice to pay, to him by mortgagee to mortgagor's tenant, 660 
of payment of, to mortgagee by lessee of mortgagor, id. 
evidence on an avowry for, 676 
bailifr distraining authorised to receive, 683 

rank of, in distribution of assets, 786. See Executors and Administrators. 
landlord cntitle<l to one year’s, before goods taken in execution, 806-7 
mcanpig of word in Statute of Limitations, 66^ 
in sect. 2, 672 
in sect. 8, 673 
liUNT-CHAROK : « 

created by will must be enforcc<i within twenty years from testator’s 
death, 672 
Rxpair: ^ 

action for not repairing, 172 
obligation to, implied in tenancy for year.s, id, 
of strict yearly tenant, not well dcfnietl, id. 
covoTuviits fiir, in leases, 435, See Oovenant. 
grantee of right of way must do, 4S»» 
of a whiji, liability of owner for, 329 
of a nun tgagee, 330 

shipwright low a lien on ship for, 603. See Conversion of Uoods* 
Heplkvin: 

lies for gowls unlawfully taken, 675 
not Conti nod b) gooils taken by way of distress, id. 
in some coses of di8trc.ss defendant may plead not guilty by statute, id, 
evidenco on non crpit or repU in alio loco^ id. 
mm crpii general issue in replevin, id, 
and )>rLH)f lies <>n plaintitT, id. 

place where goods alleged to be taken is material, id, 
if plaintitT ditl not bike cattle in place named, id. 
nor had tboxn there afterwards, id, 
non Ci'pU does not put in Issue idaiiititfs property, id. 
under is.sue on non cepu plainiilT may show umicr Municipal Corpo- 
ration Act. what, id. 

where defendant constable for a borough, 676 
pro|M?rty in defendant or a stranger, id. 

defendant may set up right of third person, id, 
or of himself, id, 

plaintitT may prove property in parf of goods, id, 
avowry for rent, id. 

ttvowiint must bo prepared to prove amount of rent due, id. 
and also value of goods taken, 676 

avowry for distress after end of lease and on goods fraudulentfy removed, 

id. 

distress after end of lease must bo specially pleaded, id. 
or on gooils fraudulently removed, id. 
and rent must l>e due at time of removal, 677 
whether removal fraudulent is for jury, id, 
lessor may distnun after end of tenancy, when, id, 
where tenant died and executor entered during the term, id. 
there must be posMssion by same tenant, id, 
evidence on non demieii or wom ienuit^ 678 

defendant mnst prove tenancy as stated in avowry, icf. 
ojrrcemeiif for lease not snffident, id. 
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Replevin — (continued . ) 

but may bo turned into a yearly tenancy, C7S 
where lease void by 8 &; 9 Viet. c. 106, id. 
eOToct of attornment and payment of rent to receiver, /tL 
terms of tenancy must be proved as laid, id, 
variance in terms of tenancy, id* 
decided cases, 679 

plaintiff cannot dispute landloixTs title, id, 

unless be came in under another, and paid rout by mistake, id. 
or if payment of rent obtained by a ftnud, id. 
but be may show the title expir^ 660 
or an actual eviction, id, 

plaintiff may show defendant's title extinguished by Statute of Liiui- 
tatiorip, id. 

evidence on plea of riemt in arrerc, id. 
plea admits the demise stated, id. 
all the rent must bo shown to bo paid, id. 

])aynient to superior landlord may lie shown, id. 
or to a prior incumbrancer, id, 

although ho has allowed time, id, 

as to collateral payment by tenant though siipulatctl for by lease, id. 
agreement authorising to pay third person cannot bo shown, id. 
evidence on traverse of defendant's lieing biiililf, C81 
defendant must prove bin authority, id. 
but recognition of his act equivalent to a prior command, ul, 
even after action brought, id. 

(>ne joint tenant may distrain as Iviilitf of co-tenant, itl* 
secua as to a tenant in common, it/, 
corporation may appoint bailiff without a deed, id* 
mortgagor distraining for himself may justify as mortgagor’s bailiff, 
id* 

or assignee of equity of redempt’on, id, 
warrant of distress directed to two, may l>c execuie<l by one, when, id. 
evidence on avowry for damage feasant, id. 
plaintiff may plead defect of fences, id. 
right of common, or of way, id, 

where cattle <lriveu along highway stray into adjoining field, id, 
general rule as to obligation to repair fences, 6B2 
evidence on plea of tender, id. 

tender before distress, effect of, id, 
after distress, id, 

wbat is a sutheient im]>ounding, id* 
sale after tender of rent and costs, 683 
bailiflf distraining authorised to receive rent, id. 
tender of rent without expenses is good, when, id. 
payment into court, id. 
damages, id. 

u^pally confined to expenses of replevin bond, id, 
certificate for costs, id. 

maintainable by owner of goods against justice issuing warrant of distress, 
768 

costs incurred in, not recoverable in action for excessive distress, 538 
whether previous recovery In, bar to action for excessive distress, id. 
Replevin n<>Ni> : 
aetjon on, 445 
form of declaration on, id. 
provisions of 19 & 20 Viet. e. 108, as to, id, 
effect of non utfacium^ 446 
requires no stamp, id. See SSfaiaps. 
forfeiture of the bend, id* 
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B 1 PX.KVIN Bom) — (ccntinued,) 
damages in actions on, 447 

BxroiiT ; ^ • 

of proceedings in courts of justice, when privileged, 523. See Defamation, 
of inspeotom appointed by Board of Trade, liow proved, 744 

llKPRKSBNTATlON : 

in a charter-party, effect of, 24G, 247, 248, See Insurance^ marine. 
may amount to a warranty on sale of goods, when, 258. See irarranfy. 
actions for, concerning character, credit, &c., 504. Sec Deceit, 
Kepudiatiok : 

of goods ordered, when allowed, 298 

ItKPCTATion : 

evidence by, 40 

ina^lmisiiblo to prove private rights, 43 
proof of marriage by, when ndmissible, 645. See J/earsuy. ^ 

evidence of, admissible to prove bankrupt reputed owner of goods, 715. 
See Aesitjnees of BankrujiU 
Kiputien Owner : 

meaning of, in bankruptcy, 713. See AsiiigneeB of Bankrupt. 

Rkputsd Owmxrsiiip : 

meaning of, in bankruptcy, 712 ct seq. See Aea^lgnees of Bankniiit, 
Rki^ubst : 

what, is necessary on defendant's part in action for money paid, 332. See 
Mtmey ^xtu/. 

IlKQUKSTS : 

act for establishing a local court of, within 5 & 6 Viet. c. 97, 567 
Kk-saIiS : 

right of, if vendee refuse to accept goods, 297 
llsscissioN : 

simple contract may be rescinded and discliarged’before breacli, 414 
Kks Gist as : » 

declarations when admissible as part of, 48. See Hearsay. 
of liaukrupt departing from dwelling-house admissible as part of, 695. 
A ct of Banh-uptry. 

of assignor of goods admissible as part of, 803. See Sheriff. 

Kssioknok : 

ignorance of drawer's, may excuse notice of dishonour of bill, 199. Svo 
liiiis of Exchange. 

what suiheient, of person named in plea in abatement, 379. See Abate- 
ment. 

proof of, not necessary to validity of marriage in Ireland, 649-50 
Kksolution : 

at public meeting, how provetl, 2. See Documents. 
of a meeting to make a call ou shares, how proved, 75S. Sec Con\pauy, 
ItKSTRAtMT OP PkiNCKS : 

proof of loss of ship by, 231. See /nearance, marine. 

BxtAINER : 

of an attorney, how proved, 265. See Attorney. 
right of executor to, 787 

executor de son tort not entitled to, id. See Executors and Administrators. 
IUturn ; 

of shenfT primA facie evidence of facts therein stated, 533 
sheriff's, and writ of possession, evidence of plaintiff’s re-entry in action 
for mesne prqftSy 579 
action against sheriff for a false, 808 
on dual process, 814 

falsehood of, how proved, id. See Sheriff. 
of banking companies to Stamp Office, how proved, 758 
of goods, may be shown in mitigation of damages in trover, 64. See Con* 
vereiem of Go^s. 



Index, 


1025 


UicvxMUB : 

laws, contract made iu breach of, ciTcct of, 3S7. Sco llkytditij, 

KBfSNt’K OrricEHS, &o. : 
action against, 773 
statutes afTccting, id, 

what officers are lu’otcctcd by, id, 
general scope of, ft/, 
notice of action, 774 

officers generally entitled to, when, id, 
l^ei-sou nut entitled to, unless he hi} in fact an oilioer, id. 
trustees entitled to, under Act of Parliament, id, 
surveyor of highways informally appointed, id, 
railw'ays sued as carriers not entitled to, 775 
necessity for giving, not in general limited to torts, id. 
not necessary before suing on a specific contract, id, 
the intended plaintiff should give, id, 

given on behalf of two, one of whom died, insufficient, itl. 
should 1* on to the intended defendant, id, 

*> .Aj all the defendants, if several, id, 

& 6 Viet. c. 97, s. 4, id. 

one month's notice must be given under, id. 
how the month is reckoned, id. 
should be a formal notice, 77d 
not a mere letter, id. 

intended plaintiff's name and place of abode shuuld be slated, id. 
not in general necessary to state names of all parties intended to be 
sued, id. 

need not state form of action, id. 
sufficient to state cause of action, id, 
cause ^ould be stated with clearness* and certainty, id, 
time and place of act complained of should bo stfAted, id, 
where cause of action is for doing an act maliciously, police should so 
state, id. 

sometimes ueceasary to indor.se name and abode of intended plaintiff 
on notice, id. 

attorney, how described in, 777 
service, how to Ik; made, id. 
need not be personally served, !d. 

want of, must be pieced specially, id. Sec OJficcr ; Justice ; Con^ 
stable, 

Kevkrsion : 

assignees of, of land held by lease not under seal, may huo for use and 
occu)>atioD, 162 
right of, to re-enter, 637 

action for injury to, by a nuisance, 454. Sec Nuisance. 

lessor cannot re-enter after parting with, 637 

but a termor demising his whole term may, id. See Ejectment, ' 

expectant on mortgage for years is legal assets, 791 

after estate for life is quasi assets, id, 

on an estate tail is not assets, id. See Executors and A dministraiovs. 
UaVSR.S10HART INTEREST : 

in stock, how affected by reputed ownership clause, 713, 719« 8cc 
Assignees of Bankrux^t. 

Reversioner : 

may sue for injury done to reversion, 454, 455 

as the obstruction of light, 454. See Ligfd'and Air, 
the erection of a roof which throws water on his tenant's yard, id. 
cannot generally sue for disturbance of right of way, 485 
title of, bow proved, 454 

liability of, for a nuisance on his land, 458. See NuUanee, 
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Rev ersiok eu— {continued.) 

wlt€n enjoyment of caHement evidence against, 437 
after expiration of prior estate cannot have trcHpass before entry, 559 
waiving a forfeiture, shall have a new right, &c., t>*JG 
may sue hundred for damage to reversion, 794, See Handredors. 
Rkviminq Raiuustkk : 

decisions of Court of Common Pleas in appeals from, proved by certified 
copy, 69. See ; Documents, 

Kii VOCATION : 

of wills generally, 655-657 
implied, of wills before Wills Act, 656 
’ of wills under present Statute of Wills, id, 
of authority by death, 788 

of agent by death of principal^ 830 

of probate or adininistration, effect of, 778. See Executors and Adminis- 
trators. 

UfKNH IN Aiikerk : 
ph'a of, 44 S 

eviilenf'o on ])Ua of, In replevin, C80. See Erptevin. 

Rikns i*Kfi Descent : 

evidence on ph a of, 7D0. See Heirs ana /kviifCi.^, 

llioiiT : 

to light and air, 478. See Lit/ht and Air. 

illUIIT OF ACTInN : 

when it arcrues under Statute of Limitatlonj;, 605. See Limit utionSy 
Statute of. 

what, pas.-es to assignees of bankrupts, 710. See -^1 o/ bank rupt. 

Biuiit Of Way ; 

public, may be proved by reputation, 42. Soo Hearsay. 
eviih-nco on plea of, in action of trespass, 570 
Sec H'ciy. 

Riot Ac?t : 

now repealed luid rc-enacted, 792, See Hundredors, 

Riotbu : 

liability of hundred for acts of, 792 rf seq. See Hundredor.^. 

Rime : 

inception and end of, in policies of marine insurance, 221. See Fm nrjucc^ 
viavinc, 

UiVKU : 

presuiued to l>e navigable as far as tide flows*, 32. Sec Prcuumi^ions, 
evidence of owner. 'jhip of, 560. See Trespass, 

RoAn : 

law of the, what it is, 463. See Neyliytnce* 

]>resiintption as to ownei’ship of soil of, 660. Sec Trespass. 

Roauino : 

imt ncceaearily unsoundness in a horse, 260. See Horse, 

Ri>LL : 

of attorneys evhlenco of person l>eiog an attorney, 509. See Aiiorncy, 
llc'Lts Of Manor ; 

how provtHl, See Addenda. 

entry of disbursements ou, by deceased reeve, how far evidence, 45. See 
Hearsay. 

Roman Catholic : 

priest, ct^nfeeaion made to, not privileged, 106. See 
marriage between, in Ireland, 049. See Ejectment, 

Roo.m : 

looking up in, an arrest, 764 
Royal Colleou oy Puysiciass : 

may make bye-laws, kc,, affecting their members’ right to sue, 277. S^,c 
Medical Man, 
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Rule of the R^>ad : 

what it IB, 4G3. Seo Ne^Ufjctict, 

Rl'lks : 

i»f soeietic-B, collieries, &c., prove J by ceriilied copy, 70. iSoc i>octt- 

vienU. 

pleading, of Hilary Term, 1853, J>21 

of Court of Queou's Bench, no action lies against justico for obeying, 706. 
Seo Juaiict, 


S. 


Sailoii : 

proof of agreement, by, 14, Bee Documents, 

ckath of, proved by register of navy oflico, 51. See lltarsuff ; Stiiman. 
Sale : 

of goods, wdiat amounts to a valid, 304 
lime at which i>ropc'rty passes to vendee, 5S‘2 
where sold in bulk, 5S3 

where roquisitions of Statuto of Frauds not complied with, tJ. 
where sale illegal or fraudulent, 585 
vendor may have tr<‘sj'ass, although he never had posscssiiin, 552 
when warranty of quality or title implied on, 255. Seo IVai-rarifi/, 
by auction, is within 17th section of Statute of Frauds, 293 
by broker, how u^aualty ]na(it% 294 

td lease under an execution, no breach of covenant not to assign, 433 
action for, of goods distrained without ai>praiseinent, damages in, 538 
interference^ of plaintiff in, of gCKxls distrained, no bar to action for 
excessive distress, /</. 

by agents or factors, statutes relating U>, 58C 
«jf gr^Hls by broker at too low a price not a ctmverBion, 593 
wrongful, is a conversion, o/. 
by one co -tenant, effect of, 593, COO 

by Irioler of g«*od8 below market value, not <d' itself a fraudulent tran*»fer, 
700 

bill of, 801-5. See /kV/ of Saie. 

Salk on Kktukn : 

goods in ]K>Bf!esf»ion of bankrupt on, pass to assignees, 718. Seo /t 
of JJankrujtL 
Salvage : 

exjicnse of, evidence in action un policy of insurance, 237. Sec JuJturancc^ 
marine, 

Sabcple : 

effect of delivery of, under 17th section of Statute of Fraud.‘i, 2S5, 290 
if bulk dooK not corresfxmd with, buyer niay refuM* to acci^pt, 298-9 
Satlsfaction ; 

effect of, 3S0 ti titq, 

must be specially ]>Ieade<], id. See Accord and Sat Uf action, 

Satisfikd Tkbm ; 

presumption of surrender of, 613 

bare trustee of, may sue hundred, 794. *S<»e Jlmuhtdors. 

S. iiEUUtK : 

howr stamped, 148. Sec Stamps, 

of cre<liPjr8 not necessary in deeil under lD2ndiiect. of 24 k 25 Viet. 
0. 134, 734. See Bankrupt. * 

SenoOLMABTEK ! 

Belling booka to scboUnB does not thereby become a trader, C89. Sfx* 
AMfigncee of Bankrupt, 
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SOIEMTKII : 

m action on warranty of goods, need not be proved, 260 
proof of, in action for damage by aniiualH, 468*9. See NcfjUifcncc, 
in action for deceit, 605. See iHceiL 
SoXKETinC WlTNlHS : 

opinions of, when admissible, 110. See JFilness, 

ScO’MfAKD : 

laws of, must Iw proved, wh^m, 75 
how proved, 649 
tnarriaces in, how proved, id. 

cifect of subsequent marriage in, or legitimacy of children, C52. Sec 
Ejectment. 

SciUVENKii : 

what coiisUtutes, CUO 
Ska ; 

blrtha, deaths, and marriages at, how i>roved, 92. See Deaths^ 

and Marriafjett. 

loss by perils of, how proved, 228. See Insurance, manne. 

Seal ; 

when nn necessary to prove, on a document, 71 
when judicially noticed, 73. See Judicial Notice. 
of commissiuners of patents, 499 
of ('uurtof bankruptcy, 705 

of any commissioner or registrar in bankruptcy, 705 
of foreign courts, id. 
cori>oration« must contract by, 740 

some exoeptiouH, 741. Heo Companj/. 
where, of cort>oratioii attached to an instrument presumption of regularity, 
hi, 

SSAMAK : 

proof of agreement by, 1 4 
death of, at sea, how proved, 92 
by register of navy olhce, 51 

ngroemeut for wages when exempt from stamp, 125. See Stamps. 
Ska-shork : 

presumably extra •p.arocbial, 561 
Skaroii : 

what sufiioient, to let in parol evidenoe of lost document, 4. See JJocuments. 
Skasons : 

oral evideueo to explain, 18 
Skat : 

in churches, acts relating to the letting of, 499. Stc Pew. 
Skawouthinkss : 

irnpUed warranty of, in marine insurance, 224 
of a ship when implied condition of, 247 

no implied condition of, on mere contract to carry goods, id. Sec Insur- 
ance, maHne. 

Skv.v.ni>art HvinKNCK : 

of the contents of docninents, when admissible, 3 
objection to admissibility of, how taken, C 
of documents, general nature of, 9 
of notices, 1 4 

proof of agreement of a seaman under M. S. Act, 1854, 14. 
contents of notice of dishonour of a bill proved by copy, 1 96. See Hearsay. 
Skchetahy : 

of elub, how far membera liable on contraeis made by, 308 
Skcrktart of State : 

memorial addressed to, held privileged communication, 519. See Bcfa* 
mat ion. 



Intter^ 


1020 


.Srcoiiitiss for Monbt : 
action on sale of, 822 

not within 17th sect, of Statute of Frauds, 284. See Frauds, Statute of* 
on sale of, generally no implied warranty, *324. See Stocks, Shares, and 
Securities. 

if value of, diminished by holder^s laches, 413 

effect of taking, of higher nature for debt In bankruptcy, 680. See 
Assignees of Bankrupt, 

Security : 

person giving, and called on to pay, may recover from principal as for 
money paid, 333 
Skdcotion : 

plaintiff's proofs, 538 
evidence of the service, 530 

actual contract of service not necessary, id. 

where daughter a minor and living with her father, service pre* 
sumed, id. 

action maintainable although daughter of ago, id* 

slightest evidence of service sufficient, id, 

action maintainable although daughter not confined, id. 

where daughter not pregnant, id, 

what is a sufficient residence wjth plaintiff, id. 

where daughter paid father part of her wages, id. 

where daughter merely on a visit to father, id. 

action maintainable although daughter a married woman, 5 1 0 

who may bring the action besides the ffither, id. 

a master may, id. 

but not the assignees of a bankrupt master, id. 
damages— evidence in aggravation, id. 

not restricted to injury caused by loss of service, id. 
that defendant addressed daughter as an honourable suitor, id. 
promise of marriage by defendant, how far admissible, id. 
medical exjienses may be recovered, id. 

HO also physician's fees, 277, 540 
declarations of defendant's wife, when admissible, 541 
evidence of character, id. 

of daughters good, only admissible to answer evidence of general 
bad character, id. 
defence, id. 

not guilty — mitigation, id. 

effect of plea of Not guilty, id. 

defendant may show that he is not father of the child, id. 
plaintiff's misconduct, id. 
loose character of daughter, id. 

daughter not Isiund to answer whether she have bad connection with 
other men, id. 

unless such evidence would tend to show defendant not father of the 
child, id. 

Rkisin : 

proof of, by declaration of tenant, 46 
and otherwise, 644 

in fee presumed from mere possession, 61 4 

alteration of testator's, might operate as a revocation of will, 656 
of testator of copyholds, how proved, 658 

of ancestor, how proved, 7^0. See Ejectment ; Heirs and Devisees. 
Sriicrb : 

what amounts to, as a distress, 537. See Excessive Distress. 

Srrtbucs : 

of oondemnatiou of ship by foreign caurt, not evidenos of loss by capture, 
230. See Insurance, marine. 
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Hsparatioh : 

liability of hnsband oa wife’s contracts after, 815 et seq, 
effect of judicial, of husband and wife, 317 
SEquKSTRATioir : 

ouster by, defence to an action for nbc and occu|>ation, 168. See Use and 
Occupation, 

effect of, by creditor as /igainst assignees in bankruptcy, 725. Sec 
Amfjncte of Bankrupt. 

Skumon ; 

comiiients on, preached but not published, doubtful if privileged, 524. 
See Defamation, 

Servant : 

ndinissions by, 64. Sec Admi»»lon, 

inouial, agreement for hire of, exeiupte<l from stamp, 124. See Stamps. 

warranty by, on sale of a horse, how far authorized, 259 

action by, fur wages or wrongful dismissal, 278 

custom us to hiring of n doiuestic, id. See Wages. 

delivery of goods to, when equivalent to delivery to vendee, 307 

power of, to bind master by ordering goods, 808 

hiring of, by a faroior on a Sunday is good, 388. See Jllegalilg, 

See Master and Sen’ant. 

Hkuvick : 

indot*Hcmeiit of, on an nttorney’H bill, 47. See Attorney, 
proof of, in actiiui for .soducti(>n, 589. See Seduction. 
of notice to tjuit, how cfrecte<l, 634. Sec Notice to Quit. 
of notices on coinpanies, Iiow made, 747. Sec Compayiy. 
of notice of action, how made, 777. Sec Constable; Justice; Omrt, 
Sessions : 

fact of prosecution at, how proved, 527. Sec Quarter Sestio'-'^:. 

Skt-ovf : 

provisions of 2 Geo. 2, c. 22, and of 8 Geo. 2, c. 24, 415 
must bo specially pletuled, id, 

])ayinent since plea of, may be replied, id, 

idea of, may be taken disiribuilvely, id. 

effect of replication of nil debet or nwiquam indebitatuSf i*'. 

sum HtatCfl in gonoral plea of, not material, 416 

how aud when to he pleaded, id. 

attorney's bill may be set-off without previous delay, id. 
provisions of R. 11. 1853, No. 19, 417 

under Truck Act value of goods supplied cannot be, when, itl. 
nature of the debt set-off, and of tho debts against which it i-i . 

must bo a legal and not mere o<iui table debt, id. 
debt due by cestui que trust cannot be set off again.‘«t trustee, id. 
debts must bo mutual and in same right, id. 

set-off is not an equity that mns with bill or note if indorsed when 
ovei^ue, id. 

demand to be set-off must bo liquidated, id. 

guarantee of payment of exj>enses may be good, id. 
in an action for wages, id, 

’penalty by way of liquidated damages may be set-off, 41 S 
judgment is a good set-off, tbougli error pending, id. 
debt cannot bo set-off till actually due, id. 
nor if barred by the Statute of Limitations, id. 
nature of demand agaiful which set-off is claimed, id. 
by bankrupts, id, 
by executors, 418 

canes decided on the mutuality required by the statute, 419 
by fisotors and agents, id, 

factor selling goo^ without disclosing name of principal, itl, 
if agent on sale of goods hold himself out as owner, id. 
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Set-off — (ro)i(in ucd. ) 

■where ageut saea ia his own name, 419 

wlmre broker sells goods without disclosing name of priucijvil^ 420 
by a contributor in an action brought by liqniifators, id, 
payment Ciiiinot be shown on plea of, 406 
no answer to a special lien that plaintiff has, 604 
Settlement : 

gained by occupation under written demise may be proved by j^arol, 1 
luarriage, husband liable for costs of preparing, 266 
post-nuptial, within Bills of Sale Act, 806. See Hill of Sale, 

Several Pibbert : 

owner of, may have trespass, 558. St^e 7W^}>aes, 

Sewers : 

orders of metro}>olitan commissioners of, proved by copy, 70, See Cop it : 
J)ocumerUa, 

liability of commissioners of, 550. See Negligence, 
commissioners of metropolitan, actions against, 773 
Sexual Interooursb ; 

males under 14 presumed incapable of, 33. See Presumptioua, 
of husband and wife, when x^rosumed, 651. Seo KJectment. 
Siiarkiiolder: 

in xmblic com|>any, x>urson how provc<l to be, 2 
evidence of title of, in public companies, 52 
register of, in x>ublic companies, id, 
in uiiincorx>onitcd mining companies is partner, 313 
infant, liabilities of, 391. Sec Infancy, 

provisions of Companies Act, 1862,” concerning register of, 711-5 
bow a party may become, in a comiuiriy, 745-6 

proof that defendant is, in action for calls under 7 k 3 Viet. c. 110, 743 
who has transferred his shares, may be still liabio to calls, 751 
moaning of won!, in 8 Viet. c. 16, s, 21, id, 
who are liable to calls under 8 Viet, c, 10, id, 

proof of being, in action for calls under 8 & 9 Viet. c. 16, 752. See 
Company. 

Sharks : 

transfer of, in cost-book mines, how stamped, 137 
in a mine, within 4th sect, of Statute of Prainls, 151 
sale of, in a joint-stock hanking company not within 17th sect, of Statute 
<.f Frauds, 284 

or ia a canal, railway, or mining company, id. See Frauds^ Statute nf 
railway, value of, may be recoveretl in an action for goods sold and 
delivered, 305 

liability of }>erson applying for, and paying dejK)sit on, in public 
conjx>)iny, 314 
action on sales of, 322 

on sale of, generally no implied w^arranty, 324, Sco SUicka^ Shares^ and 
Securities, 

transferee not registering transfer of, effect of, 335 

money paid for, in projected comxmiy which is abandoned, may l>o 
rccovcrffd, 341 

against whom ;vction must be brougljty ul, 
party seeking to repudiate on ground of fraud, must do so while parties 
ia aiatu quo, 347 
effect of, vesting in infants, 391 

in oomxianies, how affected by reputed ownership clause, 713, 719 
evidence of title to, io oompanie^t, 745 

directors may refuse to register timusfer of, if member mdebte^l to com* 
pany, 746 

provisions of the **Comxmnies Act, 1862,” respeciiDg calls on, 746 
action for calls on, under B k 9 Yict. c. 16, 752 
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Shake* — (continued.) 

elTeot of forfeiture of, on liability to pay calla, 755. Sec f7o;np j/. 

SHlKIFf : 

action agiunit, 797 

liability of abcriff for act of hia officer, id. 

is civilly liable for tortious acta of officer, ul. 
where l^iliff acts improperly under writ, uL 
if creditor induce bailiff to depart from ordinary course, 79S 
appointment of special bailiff, id. 

where sheriff acts judicially, not liable for acts of officer, id, 
proof of connection lietween sheriff and officer, id. 
warrant, id. 

ndmisHions by officers of the sheriff, 800 

under-sheriff in general deputy of high sheriff, id. 

his admissions evidence against sheriff, id. 
by bailiff, when evidence against sheriff, icf. 
deebiraiioDS of officer in isjssession under a Ji» fa, ^ id. 
not liable for acts of his preilecessor, id, 
action for takinff plaintifT ^ yootU in execution, 801 
plaintitrs proiffs, id. 

sheriff must execute writ at his peril, td. 

goods of woman cohabiting with defendant cannot be taken, id. 

nor goods of defendant's testator, iV/. 
sheriff may sell goods bailed to defendant for a term, id. 

although such sale by liatlee would be wrongful, id. 
binding effect of writ of execution on goods, tcf. 
breaking into bouse, 802 

execution agtiinst goods may be valid, iV/. 
evidence of property, id. 

possession usually sufficient, id. 
evidence of the taking, kc., id. 
damages, id. 

when plaintiff entitled to some interest in goo<l8 sold by shenff, id. 
whore sheriff sold for less sum than plaintiff, being assignee, 
gave, id. * 

defence, id, 

most usual, Is fi*audulent assignment, id. 

admissible under plea denying property, id. 
against a third party, sheriff must show judgment, 803 
evidence of fraudulent assignment, id. 

no consideration is a ^dge of fraud, id. 

evidence of, may be given a/iu7ide, id. 
continuing in itossession pritn/i fetcic evidence of fraud, i</. 

but may be explained, id. 
grant of goods not in existence, effect of, id. 
declarations of assignor admissible, id, Se«? /?« Ordtr. 
bill of sale, 804 

17 & 18 Viet. c. 36, id, 

decided cases, 804-5. See JJid of Sale. 

' action for taking good* in execution toUhout taking a gear's rent, 8'"G 
8 Ann. c. 14, n. 1, and 7 & 8 Viet. c. 06, s. 07, id. 
plaintiff's proofs, id. 
evidence of the demise, Ae., id, 

tenancy must be at a rent certain, id. 
rent in arrear, how proved, id. 
what rent may be recovered, tcf. 
evidenoe of the levy, 807 
evidence of notice, id. 

sheriff must have notice of landlord's daimy id. 
need not be a formal notice, id. 
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Srsbii —(continued), 

re. val of the goods, S07 

'lovgh to show some goods removeil, td. 
salt^uiyalent to removal, id, 
value of the goods, id, 
defence, id, 

effect of not guilty, uL 

of plea denying the taking, id, 
action for not pay inn money /cnVtf, id, 

plaintiiT s proofs, id, 
issuing of Ji, fa.^ id, 

writ and return provotl by cxamine<l copy, 80 S 

sheriff may deduct his |)oundage, id. 

doubtful if action lies Injfore returu*day of writ, id, 

action for not arrejtfirty on nt(,f}te j/roeexs and for fitfsr 7'ffttrn, it/, 

plaintiff *s proofs, id, 

evidence of debt, id, 

fulrnission by debtor, evidence, id, 
ovidenoe of issuing process, id. 

writ must be proved, id, 
evidence of defendant’s breach of duty. 80S) 
damages, id, 

actual, must be proved, id, 
defence, id, 

effect of general issue, 

no defence that sheriff ha<l no force to repel resistance, id, 
fiction for escape on mesne process, id, 
jdaintilTs proofs, id, 

evidence of debt duo from party arrested, id, 

exact sum mentione d in declaration need not 1)0 proved, id, 
evidence of issuing and delivery of process to defendant, 810 
writ and return proved by c<»|*y, when, id, 
evidence of the arrest, id, 

sheriff bound by his return as to fact and time of aircst, id. 
evidence of the escajK?, id. 

^hcre omission to arrest )»rovcd inKtead of an et-cni e, it/. 
damages, id, 

actual must be proved, id, 
defence, 811 

not guilty, id, 

that escape permittetl by special l»ailiff, id. 
art ion for escape in es:ccidwn, 811 
plaintiff's proofs, ifi, 

sheriff only liable to action on the cose, id, 

5 fcQ Viet, c. 98, s. 31, id. 
evidence o. arrest, itl. 

assignment of prisrmer by former sheriff, 81L^ 
evidence of the escape, id, 
what amounts to, id, 

plaintiff not cstoppc<i by return refi rorjntH by d* f^ ndnnt, 
812 

what is a WAuntary escape, id, 

what a negligent one, id. 

8 & 9 Will. 3, c, 27, s. 8, id, 
damages, 813 
defence, id, 

not guilty, id, 

8 & 9 WilL 3, c. 27, s. 6, uA 

plea of no escape^ id, 

that judgment was void, id. 
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Shkktff — (eontiniud), 

that plaintiff authorised prisoner’s rclea^, 81 4 
discharge by written order of plamtiff'^s attorney, id. 
discharge under Bankruptcy Acts, tc/. 
certificate of registration of coinf>osition deed, id. 
uttumf(yr not Itv^ing^ drc., and for false return on final process^ id. 
plain tilTs proofs, id. 

actual levy need not l>e proved after seizure, id, 
evidence to disprove the return, 815 
declarations of officer, evidence, id. 
damages, id, 

measure of, real loss sustained, id, 
not neoessarily whole debt, id. 
defence, id, 

not guilty, id. 

goods exhausted by rent and expenses, 81 d 

insufficiency of gooils, id, 

prior writs, id. 

assigiunout of goods, id, 

bankruptcy of debtor, id. 

payment to landlord, id. 

Judgment void, id. 

inquisition as to pro|>erty inadmissible, 817 
action for exiortion^ id. 
plain tilTs proofs, id. 

party u|»oii whom extortion committed may maintain money had, Ae., 
against sheriff, id. 

no charge to be made for adveriisemouts, id, 
issues upon interpleader rules of, 81 H 
right to begin, id. 
decided cases, 818-19 

doclarations by persous indemnifying, in actions against, 02 
ill action against, for false return, office copies of writ and return not 
aditiissiblo, 09 

ollicer of, iriust sue whom, for his fees, 328 

payment obtained by, by wrongful stuzure, may bo rccoveretl back, 313 

functions of, in replevin, now extinguishcil, 440 

return of, primd facie evidence of facts therein stated, 533 

what amounts to an arrest by officer of, id. 

in general protected by writ, however irregular, 547 

sec as if voul, id. 

liability i>f, for arrest of wnmg person by mistake, 549 
wrongfully seizing goods of plaintiff under writ against A., liable for 
what, 656 

liability of officer of, arresting |>erson under two writs, and detaining 
him after he has a right to be discharged under one, 550 
effect of irregularity of, in executing process, 505 

return of, and writ of possession, evidence of i>laintiir.s re-entry in action 
for mosue profits, 579 

who has taken goods in execution may maintain trover, 5SS 

a leasehold by, without writing, passes no property, 602 
jttsmed in discharging debtor if certificate show registration of a valid 
deeil, 738 

burning for an excessive levy not within 24 Geo. 2, c, 44, s. 0, 703 
SiiKRtrVs Court : 

proceedings of, under Lands Clanses, Ac* AcL proved by certified conv. 09. 
See Copy* 

evidence of determination of suit in, 533 
SiiERirv*s OvriciCR : 

liability of sheriff for acts of, 797. See Sheriff, 
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Ship 

entry of sale of, in register, evidence of ownership, «>1 
docuiiiei||s relating to, proved by certi6ed copy, 70 
register^, how proved, 72, Sec Copy; Dorumenfs, 
what is an insurable interest in, 220 
how proved, id, 

warranty of seaworthiness of, when implied, 224 
deviation of, on a voyage, effect of, on policy of insurance, 22^1 
action on policy for loss of, 210 
loss of, when presumed, 230 
by perils of the seas, 228 

stranding of, what amounts to, 232. Sec Adtk/tda, 
constructive total loss of, when, 233 

proof of loss of, when iusureil, 228 — 238. See /ww/francr, Mavhif. 
master of, is agent of owner w'ith large jxiwers, 24(i 

hiis authority to bind owner for necessaries supplied to, 30S 
description of, in a charter party, effect of, 247 
statement of tonnage of, id. 

no Implied condition of Heawortluness on more contract to carry go-*tU', id, 
liability for repairs of, 329 

registration of, pritnd facie evidence of liability of owners, tV. 

but may be rebutUnl, id,* 
liability of mortgagee of, fur repairs, 330 
I)art owner of^ not partner with otlicr j>art owners, 329 
word includes all vessols not pro|Hilled witii oars, 3,09 
pa.ssenger, on voyages l>eyond Kurope, rcgnlatetl by statute, 
negligent navigation of, 485, See Neyliyence. 

Merchant Shipping Act, 1854, provisions of, regarding the naviga(i«»n of 
ships, id. 

w'bore, accidentally sunk in a navigable river, 487 
inast4*r of, may bring trespass for an injury to, 
ordered to bo built, when proj^rty in, is transferred, .GS4 
owner of, is primd facie owner of cargo, 589 
if master throw go^s overlioard to save, no conversion, 594 
in trover for, half built at time of conversion, wliat damages leCnverable, 
599 

shipwright has a lien on, for re|iaini, 603 
within reputed ownership clause in bankruptcy, 713 
provisions of Merchant Shipping Act, 1854, s. 72, 713 
effect of brtiikrujjtcy on mortgage under, id. 
in iJossession of ship-builder for repair, not in his “order and dispo- 
sition,*' 721 

See Assu/nees of linnkrupt. 

Snir-BiioKKR : 

is a broker within Bankrupt Acts, 690. See Asi»ifjnces of Bankrupt. 
SuiP-nuiLUKA ; 

ship in possession of, for repair, not in bis “ order and diHj>osition,” 721 
Ship-owner : 

actions by and against, 246, 25U 
implied oontraciii on part of, 251 
in a common carrier, 359. See Carrier. 
adopting wrongful sale of cargo by master, liability of, 597 
goods may be landed, so as to prese rve lien of, 605. Sec Affrayhiiatut. 
SlIlPEKET: 

of goods, how proved, 222 
See Insurance^ Marine. 

Shipper : 

of goods, implied contracts on part of, 250 
SflippjHQ : 

books relating to, evidence of, 51. See Htar§ay, 
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flnippixo Ddcpmests : 

proved by certified copy, 70. See Copy ; Doenmenti. 

SniPWRiOBT ; 

has a lien on ship for repairs, 003 
SiiooTiNci : 

evidence of, not properly referable to a right to the soil, 644 
Shop : 

on parchaac of goods in, warranty of title Implied, 256, See Wai'^'anty, 
Siiopua:! : 

entry by deceased, against interest, when admissible, 45 
StOSCATURS ; 

judicial notice taken of, of equity and common law judges, 74, 827 
and Kometimes of foreign courts, 706 
of Coramisaioncr in Ihuikruptcy, uK 
and of registrars, id, 

of a document need not l )0 proved, when, 71 
what requisite under Staiiiio of Frauds, 153 
of person to be charged, 25 1 
position of, immaterial, 202 

by an auctioneer, effect of, 293. See Frand^y Statute of, 
of deed not usually nccesstiry, 1 50 

doubtful if so, under Statute of Frauds, 70, 150 
whether necessary to will un<ler seal, 83 

hy a person in his own name to a will at request of testator, id. See 

Will, 

must be counted in calculating number of words under Stamp Acts, 121. 
See Staoffts. 

bill without drawers, of no force though accepted, 175 
not necessary as against an indorser to prove, of drawer or prior indorsor, 
200. S4?c Jiilh of Kjcchanfjc, 

of arbitrators to an awanl, what sufficient, 264. See Award, 
c*»mparison of, how far admissible to prove handwriting, 88. See Hand- 
writ iny, 

what requisite, to acknowledgment under 14tU sect, of Statute of Limi- 
tations, 675 
SiLVKR : 

coin, tender of, for the sura of 40j., g<x>d, 422. See Tcndet*. 

SiMpi.r. Contract : 

actions foiuidoil on, 150. See Tithe of Different Aciiom, 
debts, rank of, in distribution of assets, 7^6, See Ihecutora and Ad- 
miniatratore. 

Situation ; 

of premises, l.ow described in trespass, 662. See Trespaas, 

Skill : 

opinion of skilled witnea-soa, w'hen admissible, 110. See Tr<7«rAs. 
Slavokr : 

of plaintiff* as an attorney, an admission of plaintiff's character os attor- 
ney, 60, See Defamation, 

Slaitpbk op Title : 

words must be uttereil maliciously, and damage causeil thereby, 527 
defwdaiit not liable for bond Jide statement, id, 

all^lation of falsehood need not always be proved, tJ. See Defamation. 
Smokk : ^ 

reversioner cannot usually sue for nuisance causeil by excessive, 455. 
See Nuiaanee, 

SMirooLEK: 

value of gooils sold to, may bo recovered, when, 887. See Illegality. 
Smcoulinq : 

trading in, will support a ooramtssion in bankruptcy, 690, See A naign re a 
of Bankrupt, 
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SuCIKTY : 

rules of friendly, &e,, proved by certified copy, 70. See tVy*//. 
building, liability of member of, for work done in build hi.:', 

Society op Fribmos : 

marriages of members of, how proved, 648. Sec Eject nicnt, 

SoLDlBE : 

contract for enlisting, on a Siuiday good, 3SS 
See Jtlegality, 

Solvency : 

action for misropreseutation of, 504. See Deceit. 

Son assault ukmksnb : 

evidence admissible under plea of, 544 
what amounts to, id, 

cases decided on effect of plea of, id. See Anaatdt. 

8ouni> : 

meaning of term in the case of a horse, 2511. Sec JJumv. 

Special Acceptance of Hill ; 
effect of, 177 
Sec liilU of Exchange, 

Special Bailikp : 

what is, 798. See i<kerixi\ 

Special Constable : 

actions against, must be commenced within six moiitbs, 764 
See Conatabte. 

Special Damage ; 

uecessfiry in action for obstruction of public way, 493 
in actions for slander, 508. See Defamation. 
put in iasuo by not guilty, 518 

costa in ejectment may be recovered as, in action fur mesne profitw, ToU 
also other special <larnage, id, 

in trover, on what [uinciplc iwsscsscd, 599. Sec Conversion if Hoods, 
not recoverable unless laid in declaration, 600 
Special Puoi'EKty : 

Kufiicicnt to maintain tPover, 588. Sec Conversion of Goods. 

Sl KClALTY : 

action on, 425. Sec Covrnayit. 

21 >Tac. 1, c. 16, did nut apply to fiction on, 442 

dc'bts due by, to Crfiwn, rank of, in distribution of assets, 786. See 
Ejcecutitrs and Adniinittrators. 
effect of plea of 7ion cM factum ” to, 823 
Specialty Debt : 

no suspension of demand for, by receipt of a bill or note, 412 
Specification : 

® proved by copy printed by Queeirs printer, 499 

plea that, does not duly de&crilie invention, 562. See Patent. 

Specific Lsoacy : 

legatee may sue for, after assent of executor, 782. See Executors and 
A dm in istraiors. 

Spirituous Liquors : 

price of, cannot be recovered, when, 387. Soe lUigcdilg, 

Splint ; 

not a manifest defect in a horse, 258. See Horse. 

Sprinc*guii : ♦ 

liability for injuiy done by, set for protection of property, 469 
Stable-keeper ; 

liability of, who ku out horses, 461 . See Segligenct, 

Staoe-ooach : 

liability of proprietors of, for negligent driving of, id. 
cr for accidents to, 462 

ou nerthip of, how proved, id. Sec yegtigence. 



1038 


IndeXm 


Stakeholi>kr : 

action by vendee against auctioneer as, for dei>osit, 159 
no previous notice necessary, 161 

when money paid to, it cannot be recovered from original debtor, 331) 
deposit on an illegal consideration with, may be recovered when, 350 
Stamp ; 

used as a trade-mark, action for counterfeiting, 506. See Deceit, 

Stamp Offiok : 

certificate of, evidence of jjaHy being an attorney, 509. See Ailormy, 
delivery of newspaper to officer at, is a publication, 510. DefameUiua, 
returns of banking coinpiinies to, ho^ proved, 758 
Stamps : 

effect fjf want of, 116, 835 

document cannot be given in evidence without^ id. 
when stamp presumed, 117 
if document lost, 

where transaction capable of being proved w'itbout unstamped document, id. 
unstamped agreement not a mere nullity, 118 
may be used U> refresh memory, 117, 118 
may be evidence for collateral purposes, 118 
to prove bribery at an election, id, 
or to prove usury, id. 
t»r to show fraud, id. 
to prove an act of bankruptcy, id. 
court cannot inspect, id. 
several contracts with one hUimp, 120 

assignment by several persons out of one fund, id. 
agreement by several for subscription to one fund, iil, 
where several shareholders convey their interests by one doeil, id. 
where agreement composed of two dociimeiits, id. 
where pafier contains independent contracts, one stamp insutlicient, id. 
numl>or of words, id. 
how ealeulatcd, 121 
where map annexed, itL 
signatures must Ihj counted, id. 

but not name and description indorsed on instrument, id. 
denoting stamp, id. 
of proper denotninatioii, id. 
lime of stamping, id. 

suflieiont if document stampetl at trial, Id. 
unless prohibition against subsequently aflixing stamp, id. 
as to bills, notes, &c., 122 
time and mode of objecting to, id. 

formerly {larties might overlook want of stamp, id. 

Hem since the C. L. P. Act, 1854, id. 

Bufhoienoy of, for judge, id. 

dooisioii of judge that stamp is .sufficient, conclusive, id, 
or that document does not require stamp, id. 
stem if ruling of judge ayaittsi the sufficiency, id. 
i^reements, 123 

some exempted from stamiis, id. 

„ 6lii>8 containing heads of insurances, when, id. 
for gninting a lease at less than £5 per annum, 124 
for the hire of any labourer, Ac., id. 

but not the asdgument of an apprentice, id. 
to serve as artificers, clerks, Ac., Ac., id. 
relating to the sale of goods, id. 

betwi^ii a master and mariners of a coasting vessel, for wages, 1 2 > 
contained in letters sent by post, when, id. 
to avoid Statute of Limtlaiions under I/ord Tenterden^s Act, id. 
iostnunents within the Umitations of Stamp Acis^ as to valu^ 125 
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Sta m th — icMif i n ued). 

statute only apjilies where value of contract U iuo:isui*able, 125 
contract of marriage requires no stamp, id, 

value must be capable of l>cing ascertained at time of making, id, 
agreement for granting a lease, 126 
what agreements ai*e within the Stamp Acts, id, 
directions and licenses are not, id, 
nor memoranda of agreements not finally approved, id, 
nor a memomudum authorising landlord to distrain, 127 
nor letter of allotment of shares where application lost, id, 
instrument operating as an attornment rc<iuires no stiimp, 123 
nor a mere acknowledgment, id, 
nor a broker's bought notOi id, 
aj>praisement, id, 
awards, 129 

appointment of on umpire, id, 
agreement .as to payment of costs, id, 
certificate by a referee, id. 
of land by Commissioners of Inclosure, id, 
drafts or onlers on bankers, id. 
drafts between bankers for clearance only, lliO 
draft payable generally is payable on deinati<l, i(L 
bills of exchange, id. 
inland bills, td. 

what are bills within schedule of 55 (ico. 3, c. 134, liI5 
hills of ladling, 134 
bonds, 135 

for payment of future advances, id, 
assignineut of, id. 

tran*'-fers of, of public companies, ai, 
cognovit requires no stamp, id, 
conveyances, id. 

between Kiiglinh sabje^ ts of lands abrfa<l, 13(» 
eqnitiihle not chargealde, id. 
of a chose in action, id, 

partition is not a sale within Stamp Acts, id. 
assignments of any pro|>erty, id. 

in consideration of an annuity, vi, 
copy must be Htamx>ed, when, id. 

of conrt roll need not bo »tamxjt»<J, id. 

of deed not ]>r<>duccd by ot^er side need not l>c Ktaniped, td, 
transfer of shares in co>t-ijook mines, 137 
meaning of cost-lntok mine companies, id, 
what constitutes such a company, id, 
counterpart of any instrument, id, 
covenant, id. 

for payment (tf money, 133 
or transfer of shares, id. 
declaration of trust. Id. 

deeds not otherwise charged require 35s. fitamp, id, 
agreoraeut for lease under seid, id, 
deed indorsed on another dee*I, id. 
licence U> use a patent, id, 
progressive duty on, id. 
delivery order and dock warrant, 14. 

receipts given by inland carriers exemptc<l, id, 
stamps on, may be impressed or adhesive, id. 
foreign instrumenta, 139 

where foreign cc»n tract void fur want of stamp, id, 
unstaui]>ed receipt, id. 
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StAMra — {coniinwtd). 

deed made in England to be uited abtxjiid, 1 
executed abroad, may be 8tatu{>ed here, id, 
in different parta of the United Kingdom, t(/. 
leases, id, 

where consideration is a fine and also rout, l lu 

at yearly rent without fine, uL 

assignment or surrender of, id, 

for less than a year, id, 

progressive <luty on, id, 

decisions on lease stam|>s under 55 (ieo. y, c. 1S4, id, 
no distinction betweeu leases sealed or unsealed, id, 

'where one lease incorporates terms of another, 141 
letter of nttornoy, id, 
iufjrtgage, 141! 

subject to same scale as bonds, when, id, 
tueinorandum of dc]>>OMit with contingent power of sale, id. 
pledge of goods, as a bill of lading, id, 
given to trustees of building societies, id, 
policies of insurance, id, 
iiiarine insurance, id, 

where for mutual insnrance without premium, id, 
alteriitions in, id, 

what alterations requiro new stamp, 1 1> 
fire insuninco, id, 

wlicti insurance.* eomieniiy reinsures, id, 
progressive eluty, 144 
gem nil effect of, id, 
promissory notes, id. 

up to £4000 same as for inland bills 115 

for loss than £5 [layable to bearer on demand piobibiU^l, id, 

for less than 20s. void, id. 

jiotcs issued by private banks, id, 

effect of, resorvatiem of interest in, id. 

if signed by several at different times, id. 

nnataniped, inadmbsiblo to take case out ul SUaute of L'imitatioiii>, id. 
what constitutes, id, 
proWsts, 14fi 

of bills and notes, id, 
of other kinds, id, 

Itroxy, id. . 

any instrument merely appointing, id. 
recolpU f«)r, or ujhoi, jiayment of money, id, 

if adhesive stamp used, must be obliterated, id, 
some rec*oiptH exempt from stamp duty, 1-47 
an I O U re<iuires no stamp, i</. 
by biuikers, id, 

where made to avoid Statute of Limitations, UL 
how far evidence of collateral matters, 118 
releases, id, 
surrenders, id, 
of a lease, id, 
schedule, id, 

to a bill of sale, 149 

insufficiency, or want of, on bill, how taken advantage of, 20t! 

on document need not hs proved, when, 71 

certified copy of birth, death, &c. must be stamped, 137 

ch(H}ues, how stamped, 217 ^ 

warranty may be waiveil by a memomudum on a policy without stamp, 2:J3 

note without proper, inadmissible in evidence on accounts stated, 358 
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acknowledginenta of debts need not bear, 401 
leplevin bond requires no, 440 

insufficiency of, on probate or letters of admiuisiratiou, effect of, 7ot> 
of pro^te, bow far evidence of assets, 781. See Ejxcuton and AU- 
minUtrcUor^, 

an instrument lost or not produced alter notice presumed to be duly 
stamped, 33. See Presumptions. 

State : 

.acU of foreign, proveable by copy, 71 , 82S>. See Copy ; Documentt. 
Statement : 

previous, made by a witness in writing, cross-exiuninatiou respecting, 113. 
See Witness. 

of tonnage in a ebarterparty, elTect of, 247 
Stationkkb’ Hall : 

entries at, relating to copyright, proved by certilied eeqats, (it). See Copi/ ; 
Pocujiunts. 

Statutes : 

divided into four classes, 75 

how proved, id.^ 827 

effect of recitals or allegations in, 5 1 

how far a lien is affected by the si>ecial provisions of, li04 
actions against officers acting in execution of, 773 ct af</. See Pevenue 
OJjicers^ d'c. — Ojficor. 

Lord’s Day Act, 3vS8 
Lord Brougham’s Act, 828 
Lord Campbeirs Act, 477 
Lord Denman’s Act, 820 
Lonl St. Leonards’ Act, 780 

Jxird Tenterdeii H Act, 9 Goo. 4, c. 14, 34, 397, 40U, 50 i 
Merchant Sliipping Act, 1854, 14, 52, 72 
See Act of Parliament, 

Statute ov Frauls, 160, 283. *Sec Frauds^ Statnt0t»f. 

Statute of Limitations, 393, 442, 605. See lAmUalwns^ lilaltUc <»/ 
Statute ok Uses : 

general rule as to execution of a uijo, 010 
in devises, id. 

docs not apply to a chattel interest, id. 

Statutes of Winton : 

now repealed and re-enacted, 792 
Stet Processus : 

how far evidence of determinatidn of a suit, 534 
Sli:VKDORK : 

effect of employing, 250 
Steward : 

of a manor, when liable in trcs)*aAH for aet/4 of bi.s servanth, 549 

of a court baron, liability of, in actions of ircspithH, 549. Sue Trespass, 

entries of deceased, when admissible, 45. Ste JJearsatf. 

Stocks, Shakes, and Securities ; 
action on, 322 

action for net delivering or replacing, 324 
what must be shown by vendee, fc/. 
damages, what recoverable in action for not delivering, ul, 
if plaintiff have not paid the prices, id. 
damages, what recoverable in action for not replacing abates^ id. 
action for shares, &c. , sold, id. 

if not saleable want of n-giatration of company, id, 
in sale of shares, 4tc., generally no tmplied warranty, id. 
are choses an action and not assignable at common law, 322 
are not ** goods, wareis merchandise’* under Statute of Fn.ui 4 , id. 
See Frauds, Statute c/. ^ 
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Stocks, Shahes, and PKcuBiTiKS--(ro7i///tMffd), 

•fTcct of IjargaLoB for stock which is not possessed at the time tbe sellei’i 
actiuii for not acceptiDg«*323 
plaintiff’s proofs, id. 

where assent of directors necessary for a transfer, id. 
hnsincHs of vendee to prepare written transfer, id. 
action may lie against vendee for not registering, id. 
where company not completely constitute, id. 
fia mages, measure of, for not accepting, 324 

when broker purchases fur princii>al, cannot recover in actioji fur money 
paid, 333 

transfer of, may be evidence of a loan of money, 330 
action for money had and received will not lie to recover, 338. See 
Money had and received. 

within reputed ownership clause in bankruptcy, 713. See Amt/iieeis of 
lianhrnpt. 

Stolkn Qoons : 

trover for, 602. See ConverBim of Qoodi. 

Stoppaok in transitu : 

right of, not affected by 18 & 19 Viet. c. Ill, 246 
cuiitiiiuing trannituBy 607 
how defeated or divestod, 609 
See (Jonvereion of Goods. 

STiiANniNO ; 

of a vessel, what amounts to, 232. See J neurance^ Marine. 

StilKET : 

owner of soil of public, may maintain tres2)ass for injury to freehold, 
658. Seo Trespas.^. 
dedioatiuii of, to the public, 492 
SuB-OoKTHAOTon ; 

contractor not usually liable fur ncgligehce of, 472, 476. Negligence. 
Sun-TEKANT : 

nt>ticc to quit from*»sor to, ino|wrative, 632 
covemmts to repair by, effect of, 437. fc^ee Covenant. 

Submission : 

must bo proved in action, A:c., on award, 283 
how proved, 262. See Award. 

of executor to arbitration, not an admission of assets, 784, Sec Executors 
and Adminuti'ators. 

SuupiKNA : 

to proilucc documents, 3. Sec Documents. 

SujisoniPTioN : 

agreement for, by seveial to one fund, one stamp sutheient, 120. Sec Slnmjts. 
SurrnANCE, Tenant iit : 

liable in action for use and occu|iation, 164. See Use aiul Occupation. 
SuuAK Warrant : 

effect of transfer of, on reputed ownership clause in bonkruxitcy, 717* 
See Assigneee of Bankrupt. 

SUOQKSTION : 

of breaches of bond under 8 & 9 Will. 3, c. 11, 440. See Bimd. 
of death, when to be made, 789 
StriciUE : 

effect of, on policies of life assurance, 242. See Inmrance^ Lift. 

Summons : 

non-payment of debt on, an act of bankruptcy, 705. See Act of Bank- 
rtiptcy. 

SUNUAT ; 

hUl falling due on, when payable, 189. See BiU$ of Exchange, 

sale on, when illegal, 388 

proTisia||pofLord*sDayAct, 388 

effect of executing a writ on, 565. See lUegalUy. 
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(lenml to creditor by debtor on, efieot of, 697* ^cc Jet of Ifankraj^tct/, 
Sunstroke : 

is not an accident williin policy of Insaraucc against uccidcuts, 211. See 
Insuratice. 

Support : 

owners entitled to wbat, for land, 4G9. See Negligence. 

SUKCIIAROK : 

of common must be proved, when, 484. See Cumtnon, 

Surety : 

one of several, paying whole debt, may recover from the others, 383 
if action against, and he let judgment go by default, he cannot recover 
costs, when, 334 

duty of principal to disclose all maUirial circumstancos to, how far, 885 
effect of plea of fraud by, to action on a bond, 441. See Bond. 

Surgeon : 

actions by, 275. See Medical Man. 

supplying patients w'ith medicines may be a trader, 690. Sec AaigtitCfi 
(f Bank rujd. 

SURRKNUKR : 

of lease, how stamped, 140, 148. See Stamps. 
of lease by accepUince of new tenant, 105 
by acccptaiieo of key, id. 

by demise of premises, though after lirst tenant left, id. 

Jiicre destruction of sealed lease with cmiHcnt does not amoiiut to, 448 
of a terrii, presuiij[>tioii a«! to, 617 
of coi>yhold to use of will no b*iiger neccbsary, C58 
Survey : 

private, not evidence, 42 

of manor of duchy of Lancaster inadmiMjiblc as evidence, id. See 
//cfrrsat/. 

CAjiCnses of, cannot be recovered l»y vendee on vendor t* failure to com- 
plfte, 160 
Survey* nt ; 

cerlificato <>f, may Ihj a condition precedent to plaintitrs riubt to sue, 826 
(jnestion for jury if commission chargcMl by, is rciihonuble, 331 
of liigliways informally api>ointed, entitled to notice of action, 774 
♦SunvivoiiMiiP : 

presumxdiuns re8i»ecting, 37. See Presumptiom. 

Suspension : 

of cause of action, acceptance of bill or note for a debt may bo, 412 
Suspicion : 

c^)iistable may arrest on, of a felony, 765. See Constable. 

SWINK STY : 

may l*e a nuisance if <*reeted near bouse of another, 455. Sec Nuisance^ 
SYiinoLICAI. Ill: M VERY : 

butlicient b) hike goods out of reputed ownership clauitc, 717. See 
Assignees of Bankrupt. 


T. 


'Bailor : 

has a lien on cloth given to him to be made up, 003. See ConversUtn of 
Goods, 

Taking : 

an unlawful, is itself a conversion of goods, 591. See Conversion of Goode, 
Tavebr : 

a person entering, and continuing there all night against will of land- 
lord, trespasser ab initio^ 564 
Taxation : 

of costs of attorney's bill, 207. See AHomeg, 
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Taxxs : 

effect uf tenaoU kavlog to pay laudlord’a, *6‘65 
if laadlord pay, which tenant agreed to pay, id, 

TKLEdfiAPU : 

action lies agaiuat a railway for sending libel by, 7 4 
fhie Oontf^any ; Defamaliwh, 

Tlnanov : 

at sufferance, sufficient in action for use and uccupatiun, 104 
at will, proof uf, under Statute* of Licnitatioris, 07 <5 
in iictiou for injury to the reverstou, how proved, 465 
for excessive distress, 530 
ill ejectment by landlord, 023 et seq, 
from week to week created by x>nying weekly rent, 626 
when dotermifmhle, 027 et »eq, 
at will, how <letermiiied, 023 

from year Xaj year, how created by tenant holding over, 100 
pnxjf of, 024 

coses decided as to the time of the commoncemeut of, 02J U seq, 
variation of rent during, does not alone make a now, 030 
when created between mortgagor and iiiortgsigce, 600 
yearly, when riKlii of action accrues, under Statute of Limltatkm^', 007 
See iAtndlmil and Tenant ; Lease; EjectnienU 
'J'liNANCV IN Common : 

must be siHJciaUy pleaded iu detinue, 012 
Tksant : 

cleelarntion by, may prove seisin iu landlord, 40 
iiotding over, liable iu action fur use and occupation, 104 
liability of, for nuisance on ])rcmises, 458 
by elegit, ejectment by, 001 

when lessee of mortgagor becomes, of mortgagee, 000 
liable for rout although premises burnt down, 105 

althoiigli landlord has received insurance money, id. See Laad'xjid 
and Tenant ; Jstase ; Ejectment, 

TkSA.NT at SUFrKltANCK : 

liable in action for use and occupation, 104. Landlord and 'Tenunt ; 
Lease ; Tenancy ; Ejectment, 

Tknant at WiLi, : 

nature of interest of, 023 
how determined,* id. 

Seii La ndiord and Tenant ; Lease; Tenancy; Ejectment. 

Tknant from Year to Ykak : 
proof of tenancy, 024-27 

how dotermiiKsl, 627 et stq. 

See Landlord and Tt'nant; Lease; Tenancy ; Ejectment, 

Tenant in Common : • . 

when liable in tresi)as8, 563. Sec Trespass. 
one, cannot usually suo another, in trover, 598 
sale by, not a converaion, when, 600, See Ctmtersion of Goods, 
ejectment by, 020. See Ejectment, 
possession of, formerly not adverse to co-tenant, 670 
pro 4 >erty of, how :iffocted by reputed ownershixi clause, 718. See 
Assiyntes of Bankrnpi, 

Tenant in Taii. : 

liarrcd by statute, issue is baiTed, 674 
Tenant rca Autmi Vik : 

holding over, is a iresx^asser, 500 
Tender : 

effect of pica of, as an admission, 420 
In Inaction on a guarantee, id* 
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on issae joined on, date of writ as stated on reooni evidonoo of coiamenoc* 
ment of actioDi 420 
by whom tender must be made, id. 

sufficient if by agent, uL 
ti) wliom tender must be made, id. 

to a pei*son authorised to receive is sufficioni, id, 
to a clerk may or way not be sufficient, 120, 421 
to the attorney on the record is sufficient, 421 
or to a f)€t*Bou in his office, id, 
to a |>ersOQ at plaiutiffi^s place of busitiess, id. 
to one of several partners is sufficient, id. 
of part of one entire debt not sufficient, id. 
of tuore than is due is good, id. 
of a note requiring change is nut gootl, it/, 
of enough to pay one of several items may be good, when, id. 
uf one sum for the debts of sevei-al persons is not sufficient, id. 
in what kind of money, 422 
in gold, id, 

in silver of any sum under 40s., id. 
in notes of the Hank of Knglaud, ul. 
not necessary to state reasons for objecting to, id, 
effect of stating i^asoiis, id, 
money must Ik) produced, id. ^ 

unless creditor dispenses with the production, it* 
cases decided on this point, id. 
must be unconditional, 4 2d 
offer of ]»aymeut as balance due not sufficient, it/, 
of full amount under ]»rotest is good, id. 
if receipt in full of all demands be reiiuired, is not good, id, 
if siiiijde receipt be demanded, id. 
whether conditional or not, is for the jury, 421 

.wuj< if it dcja'iid on meaning uf a writing, id. 
prior or Bubsei^ueiit tlemand and refusal, /</. 

plaintiff may reply a prior or subset] uent demantl and refiis;i1, id, 
detiiaiid must be by a person authorised to receive the immey, id. 
subsequent adoption of unauthorised demand not ^llffioicnt, id, 
demaml by letter not a sutlicient subsequent demand, id. 
of money, not usually necessary to show readiness to pay, dOl 
without acceptiince after the day no bar to action on bond, 441 
effect of, of rent due before iio()ounding distress, odd 
evidence on plea of, in replevin, 566, 682. See Heplevin. 
effect of, before distress, id, 

before impounding, Id, See DUtrein. 
of conveyance, usually vendee’s duty to make, 160 
actual, of goods not usually necessary in action for^iot accepting, 2C/5 
of stock, &ic.f in action for not accepting, how proved, ii2«l 
of goods before action, defence in detinue, 612 

uf amends may be made by constable before action, effect of, 760. Sc ; 

Cojisteible, 

but does not disi>euBe with notice of action to a justice, 771 
effect of, before action, by justice, 771-2. See Justice. 

Tkuu : 

parol demise of residue of, may operate as a lease, 163 
atteivlaut, provisions of 8 It 9 Viet. c. 112, 618 
satUhed, presumption as to surrender oi^ 618 
TauniMi : 

of a w'ay, how prov€<l, 485. See Wap. 

TlstaTor : 

decluT aligns of, almisdbiv to prove fiaud, 654 
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should havo a dUposiug memory, 654 

goods of, cannot be taken in execution against executor, ^Ul. See 
ExeetUors and Adminietraiotk. 

Thahkh Oosskevanct : ^ 

by-laws of, proved by certihed copy, 70. See Copy ; Docainenii, 
Tubathb : 

presumed to be duly licensed, 33. See Presumptions. 

TiiEEsiiiNo Machines : 

hundred liable for the destruction of, when, 793. See Hwadredors. 

TiJiBv : 

trover does not lie against, until after conviction, 587* 
that, not convicted must be si>ecially pleaded to action of trover, 602. 
See Conversion of Uoods. 

Tioret : 

effect of delivery of, by a carrier, specifying terms of notice, 361 
Timbkh : 

contracts for sale of, within the 17th sect, of Statute of Frauds, 284. See 
Frauds, titntiUe of. 

Tihk ; 

oral evidence to exjdain, 1**5 

of gcstjition, presumption ns to, 33. See Pvtsumplif^ns. 
iiieiitioiied in contract for Kale of realty not binding, *21 
at law 18 of th(jg^*8S4>nce of contract for Kale of realty, 1;>8 
if no, mentioned for vendor to make out his title, id. 
nut gcnentlly i^f tlio cHsenoe of a contract on sale of goods, 301 
(tf stainping documents, 121. See Stiuaps. 
bargains b)r sale of stock, ^cc., how far illegal, 322 
within which right to light and air is gained, 478. Sec Liyht and Air, 
possession at, of trespR.s8 suflicient in action of trespass, 559. See 'Trespass. 
inquiry may Koinctimes be made into the fraction of a day, 5b7. 
at what, notice to quit must bo given, 628. See Notice to quit, 
wHIiiii which writ of summons may bo renewed, how calculated, 393 
within which notion may be brought against constable, how reckoned, 70 i. 
8ee Constable. 

or against a justice, 769. Sec Justice. 
luonih^s notice to be given under 5 & 6 Viet, c, t>7, s. 4, how reckoned, 
775 

Times and Seasons : 

oral evidence to explain, when admissible, IS. Sec JJocximcnts, 

TirruNO Act : 

provisions of, 387 

price of spirituous liquors cannot be reoovereil, w'hcn, id. 
application of payment to debt not recoverable under, may be made by 
creilitor, 412, See Illegal Uy. 

TiTUB CoMMlilMloKElUl : 

agreements anil awards confirmed by, proved by certified copies, 69. 
SeeCVj>y; Documents. 

Title : 

when plaintiff must prove, to real property, 154 
at what time good, must be shown, ui. 
denial of, in action on sale of real property, 157 

when objected to, particulars of objections may be demanded, 159. See 
Contract of Sale. 

plaintiffs, in action for use and occupation, how proved, 162 

by receipt of rent from defendant, id. Sec Use and OccujHttion. 
of plaintiff, defendant may show expiration of, 168 
money paid under a mistime of, may be recovered back, 346 
to land cannot be tried by an action to recover money paid on a distress, 
348 

breach of covenant for, 438 . See Covenant. 
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proof of, in action fur nuisanocy 454. See N nuance, 
lessor may sue lessee fur anything donnto destroy^ evidence of, id, 
to right of common, how proved, 489^ See Ootn moji. 
slander of, 627. >:^e Slmider of Tiu^ 

evidence of, in action for mesne profitJT 678. Sec J/r^iic ProjiU, 
leasehold, how proved, 062 

warranty of, when there is, on sale of chattels, 255. Sec Harmn/y, 
to shares, how proved, 323 

of a third person to a chattel may be set np in trover, when, 601 
what, suflicieut in ejectment, 014 seq, 

of patron, need not be proved by parson in ejectment, 063. See HjcctmcfU, 
of assignees of bankrupt, how proved, 084 
when dispensed with, 700 

effect of plea denying, of assignees of a liankrupti 722. Seo Assignees of 
Bankrupt, 

evidence ot^ to shares in companies, 745. See Company. 
evidence of, of executor or administrator, 780. Seo Exeeutora and 
A dminiatralors. 

Title Deeds : 

freeholder is entitled to, 590 

in trover for, what damages recoverable, 599 

vendor of an estate has no lien on, after oonveyauce, for unpaid purcliasc* 
money, 005 ^ 

Tull : 

traverse may be proved by reputation, 40. See Ilearmy. 
illegal, if exacted may l>e recovere<l b^k, 347 

claim for, may be set up in trover for goods seizeil for, under pica that 
goods are not the plainti0''rt, 001. Sec* Converxiuu of Gooda, 
as to ejectment by mortgagees of, 061. See Ejectment, 

TuLL-KKKl*Ell : 

illegal toll exacted by, may be recovered, 347 
Tombstone ; 

inscriptions on, in pedigree c;ufcs, 38. Seo Hcaraay, 

Tonnage : 

statement oi^ in ebarterparty not a warranty, 247 
Tontine ; 

when scheme for establishing, abandonefl, money paid for may bo re* 
covered, 341 

Tort : 

may be waived, and defendant sued for money bad and received, when, 349 
by corporations, 741 
Sec Com}Hiny, 

Tortious Disturbance : 

by stranger, no breach of a covenant in quiet enjoyment, 438. See 
Cocenani, 

Trade ; 

oral evidence admissible to explain u^'c of, when, 19 ti aeq. Sec 
Doewmenta, 

in consimetion of marine Insuranoe, 220 
See Inanrcvnce^ Marine, 

Tradb*marm : 

action for counterfeiting, 506. See Deceit, 

. effect oft Ban warranty of quality, 257.. See Warranty. 

Trader : 

all debiora whether, or nut may be bankrupt, 634 
what is a good debt against a iMkrupi aa, 685 
married woman may be, when, 688 

who la, within 12 & 13 Viet. o. 106, a 65, 688«— 690. See Aaaignaea 
Bankrupi, 

what ia an act of bankruptcy in, 691. See Act cf Bankrttpicy* 
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Taadimo : 

evidence of, under bankrupt aoU, 688 

wbat peraonn are within 12 _& 13 Viet. o. 106, ». 65, 6S3-690. See 
Amgntu of Bankrupt, 

Thainkb : ^ 

hail a lien on horse for training 604 
TAAnsrKA ; 

of shares in cost* book mines, how stamped, 137 
of shares, where assent of directors necessary for, 323 

directors may refuse to register, when member indebted to com- 
pany, 740 

of a debt by and between third jjarties, effect of, 351 
wliat is a fraudulent, in bankruptcy, 697 
fraudulent, $ale of goods below market value not of itself, 700 
ThAASITU, STOrVAOK iM : 
right of, 6U6 

what Lh, between vendor and vendee, 607. See Conversion of Oooils* 
Tkbatv ; 

foreign and colonial praveable by copy, 70, 71, 829. See Copi/. 

Tiikks : 

where, are excg4ite<l in lesM.*, lessor may have trespass against any one 
cutting them down, 559 

value of, may be rec<^vered in an action for gootls sold and deliverod, 305 
covenant not to cut down, &c., under a i»cualty, 137 
pro|)erty in, is in himllortl, 562 
cutting down, evidence of right to soil, id. 
reversioner may have trover for, cut on demised land, 591 
TiiHSPASS TO VkIWoNAL PKtH'KKTY : 

form of action, trespass or case, 552 
wbat possession of plaintiff sufficient, id, 

any possession sufHcient against a wrongdoer, id. 
w rongdoer cannot set up title of real owner, id, 
muster of ship may bring trespass for an injury done to it, t(L 
property is sntlicieut without pimsession, itl. 

loril of manor may maintain trespass for an estray before seizure, id, 
vendco of goods may bring trespass although he never had pos- 
session, id. 

bailor may maintain action against vendee when bailee soils the 
goods, when, 553 

. where owner of chattel permits another gratuitously to use it, fd. 
where auctioneer in possession of a house for purpose of selling: 
fixtures, id, 

ii*e8]»^iss does not lie for taking animals feric naturir, 553 
unless mdaimed, id, 
or privileged ra/ione /on*, id, 

ti'espass does not lie for fish nearly secured in a net at sea, id. 
it lies for taking ptivilcged goods for a distress, id, 
evidence to connect defemlaiit wdth the trespass, id. Sec Ilclation. 
a party is not usually liable for the act of a stranger, id, 
but may make himself so, id, 

liability of landlord whose bailiff has wrongfully distrained fix- 
tures, id, 

other cases of relation, 563<4 

liability of pound-keeper for receiving goods wrongfully distraim.d, 
553 

trespass lies against a corporation for the act of an agent^ 554. 8«.e 

Company, 
defence^ uL 

evidence under the general issue, id, 
effect of not guiUy, id. 
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yK»i>rA:rS TO pKiWONAL TKoPiiHTV — {COiHiuued), 

vju'iaiice^ r*54 

juatification umler 11 Qeo. 2, c^9, s. 21, id, 
must be specially pleadcil, when, id, 
evidence on plea denying pvoperty, 1*55 

plea denying that goodn are plaintiiTs, puts in issue, x^bat, id, 
lien may be shown under this plea, id, 
where some articles described in declataiiou belong to plaiutiH* an l 
some to doi'endaut, id, 

evidence on issue joined on plea of jusLificiitioii, 555 
damages, id. 

for tiikiiig goods under process out of the juriadiciioii, id, 
in trespass for destroying picture, it may Ikj slmwu that it \va> u 
libel, id, 

where landlord distraints privileged g^x/ds, 556 
where goods taken under colour of a judgment, td. 
repayment of proceeds of g«x»dfl wrongfully taken, cifcct t f, id, 
where a vendor wrongfully retakes goods sold by him to tho 
plain tifl’, id. 

where assignees prematurely took pi>s.seSKi«*ii of goods asNignoil to 
them to Hecure a debt, itf. 

TuhsrAss TO Lani* : 

evidence for the plaintiff, id, 
evidence of possession, id, 

plaintilf must have f>ossesHion, actual or constructive, id. 
any posscHsiou sutlicieiit against a wrongdoer, id. 
of incumbent of chapel vesttxl in trustees sufheient, id. 
obtained by trespass not sufbeient against party dispusscs.scd, id, 
IK^rsoii <*ccupyiijg under a pju*<d licence, ul, 
overstH^Ts inclosing waste without consent of lord, id, 
tenant holding over, 557 
outgoing tenant, id, 

|K;r.soua having merely a light to enter, id, 

CO 111 in issi oners of sewers, id. 

of auctioneer entering to sell fixturen not sufticieut, id. 
of persons authoriseil to make a river navigable, iV/. 
occ;usionaI possession of key of cha]»el in order b* preach tbcic, not 
HuOicieut, id„ 

lay rector cannot maintain trespass against vicar for removing lock 
from door leading b* ebaneel, 558 
ow ner of soil of street nr market may have tresj^iKs, id, 
where another has excluBi \0 pimsessiori of surface, freeholder may 
have tresjjass, id, 
property in soil not necessary, id, 

interest in soil, without exclusive use of it, suflicicnt, id. 
exclusive j> 088 essiou, without interest in the Hullicicnt, id. 
thus owner of herljage, may have trespass, id. 
or owner of crop, tfi, 

or owner of exclusive right of digging turves, id, 
or one who has a grant of underwrxxl, id, 
owner of a free warren in a/ieno Wo, id. 
or of a several fishery, id. 
but not of a sole and exclusive fishery,’* id. 
copyholder has sumcieut iKihsesston of mines under his land i/j main- 
tain trespass, 559 
must be actual and immecliate, id. 

therefore an heir before entry cannot maintain tresjiOKs, id, 
nor a bargainee before entry, id. 
conusee of a fine, id. 
devisee or surrenderee, id. 
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Tuxspass to Lamd— ( con^mic^d). 

reversioner after expiration of prior estate, 559 
lessee for years, uL 

mortgagee by demise cannot bring trespass before entry, id. 
nor a f>arson before induction, id. 

lessor after determination of estate at will may have trespass before 
entry, itl. 

when land let at will, l>ulh lessor and lessee may sometimes have 
tree {>083, id. 

lessor may have trespass against lessee at will committing waste, Ul. 
trespass for injury to trees excepted in lease, id. 

{Kissessioa at time of trespass sufficient, id. 
evidence of ponsession by relation, id. 

sufficient to maintain trespass, when, id. 
of a disseisee, id. 
of an heir, 560 

of an administrator, Id. See Executors and AdmialMrat</rs. 
in tho action of trespass for mcRuc profits, id. See .\fesnf Pmjif.i. 
guardians, truste«^s, husbands, &c., holding over, trespassers, id. 
evidonce of ownership of^wastes. rivers, walls, ditches, ^c., id. 
of waste land adjoining a highway, id. 
acts of»ownership, effect of, id. 

whore laml conve>‘»;d by reference to plan not inclinling any part of 
adjoining highway, half the highway I'ossed, id. 
if waste land adjoining highway communicate with a common, id, 
proof of inclosure of other portions of waste, effect of, id, 
grants by the lord of other portions of wasti*, hy the highway, effect 
of, id. 

where tw'o leasees of same lord lay claim to a strip of w'aste, id. 
where rofid through a common set out -by commissi onei-s under 
Inclosure Act, id, 

where herbage of road vested by General Inolosarc Act, in owners of 
the adjacent allotments, 561 

fresh rivers Wlong to the owners the adjacent soil, id. 
grant of land bounded by river presumably includes half the soli 
thereof, id. 

owner of laud on both sides of river, presumably owner of whole 
river, id. 

where two parishes iiei>amtcd by a river, .tho medium jifutu iu 
preKitmpltvo lioumlary, id. 
soa-sbore is presumably extra*|¥vroehlal, id. 
jiresuinption as to ownership of walls, id. 
of l>ttnK'>i, /(/. 
of hedges and ditches, id. 

where adjoining owners build a party wall, half »’f which is on the 
land of each, 561 

whero A. licensed I), to build a bridge on his (A/sl land, held the 
materials vontiuueil the property of B., id. 
ownership of trees whose roots are in two closes, 562 
pro{>erty in trees is in t^e landlord, iil, 
in bnalics in tho tenant, id. 
acts of ownership, id. 

by documentary and other assertions of r^ht, 32, 50 
cutting down trotas. evidence of right to iiml« 562 
perambulation by the lord evidence of limits of a manor, id. 

«any act done on the land is generally admissible as evidence, id. 
nets of tenants may l>e evidence against their revenuoners, id. 
where soHace and minerals separate inheritances, user or owner- 
ship of one no evidence of property in the other, 562 
working in one iiart of mine is ixnsaeasioxk of the a hole, 562 
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working under part of demised tmcty OTidcnce uf iH>8SCS8ion of minc^ 
uu^er whole tract, 562 

evidence of the situation of the premises — abuttals, &c., id. 
the venue in this action is local, td. 

no action lies for breaking and entering a houno out of the realm, 562 
what description suiheient, 566 
by two abuttals is sufhcieut, id, 

description of close as abutting towanU another close, not sulltoicni, 
id, 

in cose of inisdescription an aiuendnieut allowed at Nisi PriuH, id, 
evidence of tres|>ass comiuitietl by tbc defeiidaut, id. 
landlord excluding lo<lgcr, id. 

a i>erson may become a trespasser by a prior cointnaud or a subse- 
quent ai^sent, when, id, 

but ti feme coverie or an infant Ciiunot, id. 
trespass lies against a tenant in common, when, id. 
master is not liable for the wUful trespass of his servant^ id, 
but he may be liable although he direct his servant not to lre8|>aiis, 
id. See Nauiuncc ; Neyl iyince, 

A party is liable for the acts of his attorney, 564 
attorney directing execution of void warrant liable in trespass, id, 
or if he induce bheriff to seixe gooils of wrong J^arty, id. 
when writ executed by entering house out of jurij^ictitm, id. 
wliere writ set iisidr for iri*egularity both attorney and principal 
liable for tres{)as8es committed under it, id, 
trespass ah initio^ id. 

by abusing an authority in law, id, 

not by mere non -feasance, id. 

nor by abusi* of •an authority in fact, td. 

an ollicer neglecting to remove gootls attached may be a ti'es]‘asser ah 
initio^ id. 

abuse of a distress does not now make a trespass ah initio, id. 
party distraining and remaining in jH^shOssiou above five days only 
a trespasser for the excess, 565 

tenant tendering rent after disirtss but l*efore imp»oundiiig may 
maintain trcs|)ajis for a subsequent removal, id, 

WU4 if tender be after im]H>ii tiding, id. 
landlord entering to distrain nut a tresp;isMer ah initio by taking 
»ome privileged goods, id. 

under warrant of distress for rent, no power at common law to break 
open outer door, id. 

authority of process is an authority in law, id, 

irregularity of sherilf wdll not necessarily iimke his act a trespass ah 
id. 

as if he illegally break ojien a door, id. 
or execute a writ on Sunday, id. 

detention under im attachment beyond pioper time, effect of, id, 
where plaintiff relies on an act making defendant a tresjaifcser ah 
ill d (to, he must reply it, id. 

where the abase is a substantive tresfiass it must be newly assigned, id. 
evidence under alia en^/rmia, damages, id. 
general practice as to, id. 

jury may considerate intention with which the acibaslieen done, id. 
that defendant delmucbed plaintiff^ daughter, id. 
in tresiMhss for coiling away plaintiff’s land, defendant only bound to 
pay value, 566 

if house pulled down by defendant, wfaat damages recoverable, id. 
in trespasa for breaking coal mine plaintiff entiileii to valoe of coal, 
deducting expense of bringing it to pit’s inoolb, id. 
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where there ie a bond fide disputed title, 5di5, 59i> 
defendant may show drcumstances which could not be pleaded iu 
justification, 566 

recovery ajj^ainst a co-trespasser not joined not admissible iu uiiti- 
gatioo, but should be pleaded in bar, id* 
dtftncty vL 

evidence under the general issue, id* 
plea of not gnilty, id* 

paiticular persons able tu give special matter in evidence under 
general issue, id* 

provisions of 5 U 0 Viet. c. 97, id. 

all Acts of Parliament now to be taken to be public acts, 567 
act for ostablisliing a local court of requests is within 5 & 6 Viet. c. 
97, id. 

HO the London Building Act, id* 
act does not apply to local acts fiassetl after it, id. 
provisions of 11 (leo. 2, c. 19, as to xdeadiug general issue, id, 
as to evidence in mitigation, 566 
evidence on the plea of tenenientum^ 567 

issue is on defendant, id, 

it puts defendant on proof of freehold interest, id, 

denies plainlitrs ritjht of ijosscssion, id. 

eflei^t of new rules of x>lea<liug« id, 

declarations of owner after trespass, etlect of, id. 

whether a title may be shown under Statute of Limitations, id. 

the plea is divisible, 568 

pica puts defendant to prove that part of close whore trespass com- 
luittod is his freehuhl, id* 
co-tciiaucy with plaintiff, id, 
how pleaded, id* 

evidence under a plea denying properly or possessioii, id, 
defendant may show, what, id, 
pica puts iu issue, what, 569 

under this plea abuttals or other description of close are pul in 
issue, id. 

evidence on plea of justiticatum and issue thoreou, i.l, 
where [dea consistH of two facts, id, 
cases decideil on plea, 569-70 
evidence on plea of right <»f way, 570 

plaintiff may show' way has been duly stopi)od, u(, 
effect of traverse of right of w'ay, id. 
projK'r sometimes to reply and to uew^ assign, 571 
decided cases, id* 

extent of right of way always for jury, 57*2 
and may liedisputetl without new assigDineut, ut, 
the grant of way may be explaiucil, liow', uL 

[uxief of public way not inconsistent with fact that it is alho 
private way, id. 

pim may bo construed distributively, 573 

right US lead manure not supported by proof of footway and cattle 
way, id* 

provisions of 2 k 3 Will. 4, o. 71, id* 

on plea of forty years' user, defendant miy go farther liaok, u/. 
a life estate must be specially replied, 574 
unity of possession, effect of, 489-90, 574 
evidence on plea of right of common, 574 

plaintiff may deny right stated in plea, id* 
or traverse the measure of the common, id* 
plaintiff must eometimes new asaigu, td. 
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may reply an approvement of common, 574 
or that common baa been inclosed for tewnty years, id. 
prescription for common by cause of vicinage, how proveil, id. 
prescription must generally be pro veil ii» its whole extent, 575 
an ancient grant without date not necessarily at variance with i>ro- 
scription, id. 

evidence on plea of licence, 576 

licence may be express or implicil, id, 

licence to enter on land is revocable although given for a valuable 
consideration, id. 

revocation is evidence on denial of plea, id. 
what kind of licence requisite, id. 

abuse of licence given by law renders a person a tro8i>as8er nb 
initio^ id. 

evidence on a new assignment, 577 
effect of a new assignment, id. 
decidevl cases, id. 

new assignment d^>es not necessarily a»jjpit facts statcil in plea, id. 
plaintiff may l>oth reply and new assiA 577 

where plaintiff relies upon an act ^ich remlers the defendant a 
trespasser ab initio^ such act should be 8)x.HnAlly re})lied, 578 
where defendant lets judgment go by default on new liSHignmont, id, 
sustainable against a corporation, 741-2. See Cbmpaji y. 
no action lies by a rt'versioner for a mere transient, 454 
Trespass to the Person : 

action for, 541 et tteq.f 548 

See Amiult ; FoIac Impriimment, 

Trespasser : 

if defendant ti*eated as, plaintiff cannot recover in action fi^r use and 
occupation, 170, See f^sc and Occupation. 

Trial : 

date of, how proved, 3 

after new', onlered, second notice to produce not necessary, 13. Sre 
JheumenU. 

now, when granted by reason of ruling of Ju<b/e an to slainps, 122. See 
Stamps. 

form of affidavit to put off, S25 
Trinkets : 

what have l>ecn consi<lered, under Ist sect, of Land Carriers’ Act, 306. 
See Land Car Hern* Act. 

TboVkr : 

action of, 581 

by assignees of bankrupts, 712, Hee Assij/nees of Jtanknipt. 
is sustainable against a cor|>onitioii, 741, See Company. 

See Conversion of Goods. 

Tritk Act : 

value of goods add cannot be set-off in suit for wages, when, 417. S<»<- 

Set-off. 

Trust : 

declaration of, bow stamped, 187 

to i^ay debts in will, gives a legal estate to trustees, 616 
to receive and pay rents gives trustees legal estate, 617 
to f»ermit ctMlui que trust io receive gives him legal estate, id, 
no notice of any, io be entered on register of shares in company, 7 1 5^ 
Sec Company. 

Trustbb : 

admission of, will not affect eo*inisiees, when, 62. See Admission. 
not usually liable to an action fro* money had and received, 340. See 
Monejt had and rtceieed. 
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bnt may render himself so liable, 340 
proTfsiotts of 1 Viet. c. 26, sa. 80, 31, as to devises to, 617 
no adverse possession !>etween, and c€%tv,i que truat^ 670 
may be petiUonifig creditor in respect of debt due to him as, 686 
is a “ true owner ” in reputed ownership clause, 716 
goods in bankrupCs possession as, not in his order and disposition, 721 
not necessary in deed under 192ad sect, of 24 & 25 VicU c. 134, 734 
rights of, under deed of assignment, 739. See Azeigntta of Bankrupt ; 
Bankrupt, 

bare, of satisfied term, may sue hundred, 794. See JlundrtdQra, 
goods in i) 08 session of, cannot bo taken in execution, 801 
acting for public purposes, liability pf, for nuisances, 458. See Nuisaucr, 
holding over, is a trespasser, 560 
Tnure : 

evidence of, of alleged defamation, 525. See Befauuition, 

TvRiiriKV Tolls : 

|K>wers of mortgiigee of, 661. See Ejectment, 


\h 

Umpihr I 

appuintmont of, by arbitrators need not be stamped, 129. See Stumpn, 
making an award, appointment of, must be proved, 264 
within wliat time, may bo appoink^d, id. See xiward. 

UKUKIlLFiaHR : 

cfiect of covenants to re^iair in, 437. See Covenant, 

Unukh-siikhiff : 

admissions by, are evidence against sheriff, 65 
is deputy of high sheriff, 800. iSee Sheriff, 

Unokhstamdino : 

incompeteucy of witnesses from defective, 100 
how far presumed that deaf and dumb are without, id. See 
Undkrwuod : 

l>erson who has exclusive gmut of, may maintain trespa-ss, 558. 
Treapuaa, 

UNiTr OF Tosskssion : 

evidence on a traverse of right of way, 574. See TFay. 

University : 

hooks of, evidence of degree having l>een conferred, 509 
Vioe'Ohancellor of, of Cambridge, liability of in action for false imprlpon-^ 
meut, 549 
Uksounonkss : 

what is, in horse, 250. Soo Horae, 

Umaok : 

of trades or localities, oral evidence to explain, 10 
evidence necessary to support, 20 

judicial notice of, not usually taken of, 17, 20. See Judicial A^otice, 
effect of, when proved, 21. See 2>ocM«men/s. 

of trade reganl^ in construction of policies of marine insurance, 220 

that underwriters should not be liable for jettison may be good, 23$ 
that credit taken between broker and underwriter should be equivalent to 
payment, 240 

that a month's warning or month's wages may be given to a domcplic 
servant, 278 

of Stock foebange, principal employing broker presumed to know, 333 
that brokers should be responsible to one another on time conlFacts, efifect 
of, 383 

right to a general lien established by, 602. See Converaion of Goode, 
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Use and Ooccpation : 
action for, 162 

generally oonaidered groumle<l ou 11 Qeo. 2, c. 19^ s. 14, id. 
plaintifTs title, id. 

where defendant cornea in under plainiiOT, he cannot deny, id. 

although plaintiff have no estate, id. 
if defendant did not come in under plaintiff, plaintiff can only 
recover from time legal estate vested in him, id. 
assignee of lease not under seal may sue, id. 
attornment by mistake to itenon without title, id, 
how proved in general, 163 

notice to protluce receipts for rent, iVif. 
if it appears that defendant holds under unstamped instrument, id. 
parol demise for residue of a term, id. 
defeuilaiit*H occu])ation, how provetl, 164 

during preceiling quarter, primd facie Hutheiont, id, 

constructive (iceu])ation sutheient, id. 

asHignee of reversion cannot sue, when, id, 

ad rente occupation cannot be ground enaction, id, 

must be evidence of defendant's holdinf^y x>laintiff*B )>ermisHiou, id, 

tenancy at sufferance sufficient, id. 

tenant who has only agreed to take premises not liable, id, - 
tenant quitting by parol licence of landlord still liable, id, 
or quitting after inHuificient notice to quit, id, 
tenant not liable after hindlord has accepted fresh tenant, id, 
acceptance by landlord of new tenant a surrender of old term, id, 
acceptance of key by landloni is a surrender, 165 
if premises let during current half year, after former tenant bad 
left, !(/. 

if premises burnt down tenant still liable, id. 

even though landlord liave reci‘ive<l insurance money, id, 
bankrupt continued liable fur rent undirr old bankrupt Acts, 166 
provisions of 6 (ico. 4, c. 6, s. 75, and subsequent acts, Id. 
occupation by one of two executf^ra, effect of, id. 
if exccubins of tenant from year to year bold on, id. 
cor{>oration may sue in ibis action, 167 
or ls5 sued, id. 

corporation quitting without notice not liahle on implied tenancy 
from yuai' to year, id. 

scews if corporation can contract by parol, id, 
relation of landlord and tenant may be implied, id. 
if defendant enter under contract to purchase, id, 
entry by defendant under receiver of an estate, id, 
if one tenant in coinruon occupies a room alone, 163 
after a fishery has been used under a licence, td. 
void lefise may be used to calcolat** rent, id. 
when no express agreement as rent, ui. 
tenant holding over presume*! to hold at old rent-, id, 

• where new* tenant is »u l>Htituu*<J, id. 
rlefence, id. 

plea of Merer indeUefl generally used, id, 

under this plea contract is put in issue whether elEf>rcf' • or im- 
plied, id, 

effect of lease being under seal, ul. 

(lefendant may show that plaintifT s title has cxpircsl, id. 
though he could not impeach that title, td. 
ouster of plaintiff a title by sequestration, id. 
payment of rent to a piortfafee, 159. 
mere claim of possession or rent, no defence*, itl, 
defendant's occufiaiion d^rtermioed, id. 
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UfR AKD OcciTPATloK-- (c>r?fi 

by notice to quit, 169 
by laD<llor(rf» accepting key, id. 
eviction, effect of, id, 

from part of premiBcs, id. 
of an under tenant Im eviction of tenant, id. 
defendant treated by plaintiff as a trespasser, 170 
if landlord recover in ejectment, id. 
effect of merely hringinfj an ejectment, id. 
no beneficial ocenpatiou, id. 

when ]iossc8sioii taken as a<lministrator, id, 
if house let in untenantable state, id. 
if land let, grass having been poisoned, id. 
payment by defendant to lessor before notice of rin ;is^ij;nmont to Mi 
plaintiff, id. 

Statute of Limitations, id. 
illegality, id. 

if premises let for illegal pnr{)OBC, id. 
must be specially pleaded, id. 

distress of goods of full mlue of rent, and sale of them fa- lcs», 171 
if tenant quit through fear of, of superior landlord, id. 

Usb: 

urhen executed so as to give legal estate, 616 
in devises, id. 

INeh : 

negligent, of land, what amounts to, 469. See Ntrjlvjenct ; ^siumncr, 

of right to light and air, effect of, 478. See Liijht and Air. 

of a coinra<m, how proved, 483, S»‘e Comvmn. 

right of way gainc<l by, 485 

public ways, how proved by, 492 

eHect of pica of, for 20 or 40 years of a right of way, 573, Sec Way. 
ITrks, Statutr i»r ; 

geneml rules as to execution of uses, 016, tt $€q. 
l-suRT : 

witness not Kmiid to answer qucsli()n exposing him to criminal chari 
of, 104, See 

may bo proved by an unstamped agreement, 118. See Stamps^. 
all, laws repenleil, 355 


V. 


Validity : 

of composition deed, 733 

decided c^ws, 733*8. Sec Jianhrupt. 
of calls on shares, under 8 k 9 Viet. c. 16, 753. Sec Company, 
Valuation : 

must be stam|>c<l, 128. See Stamjis. 

Value : 

of matter in documents, how calculated under Stamp Acts, 125. See 
Stainpi. 

oi goods sold without any agreement as to pnee, 319 
of work and materials, how calculated in action for, 331. See IT/ rl 
Mnieriah. 

of goods in action for excessive distress, how calculated, 537 
demand of the, of goods, may b^^yH^cient demand of griotU in 
trover, 596. See Conversion 
of goods in action against sheriff, how proved, 807 
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Valitb— ( con/intiecO* 

of leaseholds when assets, how asoertidned, 785* See and 

Administratord, 

misrepresentation respecting, of property, 505, See Deceit, 
action for double, 449. S^ Double Vdhu, 

Value rsckiveu : 

meaning of words, 175 
Variance ; 

in action on bills, effect of, 174 
in names, ul, 
or in pla^ of payment, id, 
or in consideration, 175 
in the sum, t<i. ^ Bills of Exchange, 
what amounts betweeo demise and rent alleged and prored, 448 
in actions for disturbance of common, amended, 484. Seo Comuton, 
wbat amounts to, in action of trespass to goods, 554 
in description of premises in action of trespass, effect of, 563 
in de^ription of premises in ejecti^ent, 620 
VariatioiR 

of rent, does not alone make a new tenancy, 630. See J^ectment* 
Vendee : 

action by, against vendor on sale of real property, 158* Seo Contract of 
Sale, 

duties of, on purchase of gooda^ 280 

of goods may bring trespass, although he never had possession, 552. See 
Trespass, 

Vendor : 

action by, against vendee, 1 50. See Contrsict of Sale, 

may require vendee to execute conveyance in his presence, 158 
duties of, on mile of goods, 280 

if only able to prove delivery of package, without proving contents, 810 

retaking go«Kl8 sold by him to plaintiff, liable for, wbat, 556 

of gootls not sold on credit^ bas lien for price, 604 

right ofi to »t<Jii in transitu, 606-11. See Conversion of Goods, 

Venue : 

when ill laid in action for rent, objection bow taken, 447 
in penal actions is local, 452 

unless given to party grieved, id, 

but issue may be tried in another county than that where venue is 
laid, 453 


in aetioBS against constables is locsJ, 759 
against justices, 771 

in action against metro[»o1itfui police magistrate must be in Middlesex, 
772. 8^ Justice ; CoTuUable, 

Verdict ; 

and judgment thereon, evidence of reputation, 43. See Hearsay, 

Vbstrt : 

liability of, of parish for a nnisaaoe, 458. See Nmisame, 

Vicar : 

entries by deceased, eridenoe for er against his so ee s m or, 44 

how far entitled to possesnegpof ekanoel, 558 
VlCB-CHANOBLLi>E : 

of Unirersiiy of CarnbnM^ liability of, in action for fhlse ImpriaoEment, 
549. See False Imprisonment, 

ViaNACB ; 

common by cause of, how proved, 574. See Common, 

ViaiTATioE : 

minute book of, evidence m questions of pedigree, 38. See Hemrsay, 
VoLUETEBR CORPS ; 

rules of, proved by certified copf» 70. See Copy ; Doeununis, 
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Waobe : 

oontraeti hj way of« are roid, 323 
proriaioiia of 8 & 2 Viei. e. 109, reapectbg, 350 
Waois; 

ia action for, ealae of goode supplied cannot be set off under Track Act, 
417 

Waoks Ajrn Wbohqful Dismissal : 
action for, 278 

plaintiff most ]>rov6 hiring, length of serrice, and wages dae, uL 
indefinite hiring of servant presumed to be for a year, id, 
if servant dismissed without cause, id. 

or if he leave service without cause, id. 
common understanding as to hiring of domestic servants, id. 
this usage may be engrafted on a written contract, id. 
whether contract exclude usage is for judge, id. 
governess is not a menial servant, id. 

but a head -gardener and a huntsman are, 279 
< what notice requisite to determine a hiring for a year, id. 

what damt^es recoverable, if clerk discharged during current 
quarter, id. 

if servant misconduct himself, he may be dismissed, id. 
bankruptcy of master does not dissolve contract of hiring, 280 
contract by servant for service to a firm, id. 

voluntary parting with a business is a breach of contract to employ, id. 
inca|iacity of servant from sickness not a determination of service, id. 

»ecu9 if incapacity (Permanent, id, ^ 

inability to perform duties from ignorance will Justify dismissal, id, 
damages, id. 

dismissed servant ought, if he can, to enter another service, id. 
defence, 281 

dismissal for mUcondact must be specially pleaded, id, 

M€€U9 if plaintiff sue on money counts, id. 

Waitkh : 

voluntary, of liability, under a bill, 21 1 

of notice of dishonour of bill, 197. See JBdU of Exchavgo, 

of a tort, 849 

plaintiff may sometimes treat a taking of his goods as a sale to 
defendant, id. 

defendant may show that plaintiff has waived notice to quit in action for 
double value, 451. See Double Value, 
what amounts to, of notice to quit, 884-5. 
of a lien, 805 
of a forfeiture, 639 

only extends to any breach to which it actually relates, 643. See Eject* 
nutni. 

Wall : 

evidence of ownership of, 560. See Treepau, 

Wak : 

exiitenee of, judicially noticed, 54, 73. See Judiekd notice, 

Wabshousb : 

transfer of goods in books o^ may defeat rigj^t to stop in trancUu^ 610 
Waaibovsbmax ; 

may insure customer's goods againat fir^ 244. See fnmrancif fire, 
WaiaAinr: 

dock, how stamped, 138. See SHomps. 

wine and sugar, etfeet of transfer under reputed ownership clause in 
bankruptey, 717. See Dodt Wcurruni ; Arngncee qf Eankrupt, 
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Warra^stt — (eonitnutd)^ 

magistrate granUng^ witJioat information, on ehargo of fdony, liable in 
trespass, 548 

under, of distress, no power to break open enter doors, 565 
directetfl to two, may be ezeented by one, when, 681 
demand of copy of, in action against eonstablo, 762 
officer protected by, althongb not legal, 763. See (hMtablt ; /lOttee. 
of commitment, cannot be drawn np ex pasi faeto^ 769 
Warrant of Attornbt : 

when void in bankruptcy, 697 
Warranty : 

action on, on sale of chattels, 255 
of title, when, id, 

in general no implied, 256 

if a man sell goods, affirming them to be his own, id, 
where pawnbroker's pledges sold by auction, id, 
where articles bought in a shop, id, 
where goods bought at a sheriff's sale, id, 
caveat eniptor, effect of maxim, id, 
of quality, none on sale of a specific chattel, id, 

eeeua if goods ordered for a particular purpose, id, 
if a weibknowu or defined article is bought, 257 
if an article exposed for sale as human food, id 
on sale of any article with a trade mark or description on it, ul, 
remedy when there is a, id. 
purchaser may sue on, id, 
sometimes may rescind oontract, id, 
breach of, 259 

in case of a horse, plaintiff must prove, what^ id, 
what amounts to unsoundneni in a horsc^ uL See llorte, 
damages, plaintiff entitle<^l to what, 260 
if chattel returned, id, 
if kept, id, 
defence, 2<)6 

plea of non ofeumpeit^ effect of, 261 
what is, in a marine insurance, 223 
may l)e express, 22U-4 
or implied, 224-7. See Imturanee^ marine, 
what, inipiic<l in charter-party, 246-247 

description of ship in charter-|>arty may be a coudition precedent, 247. 
See Affreujklment, 

effect of sale of a specific chattel with, 299 
infant not liable on, of a horse, 391 
of the demise by lessor is an express covenant, 439 
action on implied, of authority, 507 
Wastr, Bad Husbandry, kc . 
action for, 171 

there must \*e a tenancy on a contract express or implied, id, 
the demise, id, 

provisions of the Statute of Frauds, id, 

the three years must be from the tndking and not from the com- 
mmcement only, id, 

effect of entry under parol lease for more than three years, id, 
provisions of 8 k 9^ict. c. 106, s. 3, id, 

to prove terms of a former lease instrument moat be duly stamped, id, 
waste, general rule as to, at common law, id, 
to dig open gravel pits is not, id, 
or U* work open mines, id. 
provisions of 14 k 15 Viet. e. 25, 172 
non-repair, id. 
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Bad HusBAVDitT* ka.^ (c&ntinusd). 

obligation to repair b implied in erery tenan^ for years, 172 
oldigation of yearly tenant not well defined, id, 
tenant holding orer Ibble in ae»umpeU on corenanto to repair, id, 
express contract supersedes implied obligation, id, 
good husliandry, custom, id* 

what gives rise to obligation to good husbandry, id, 
cnstom not necessarily exdnded by express agreement, id, 
obligation as to, of tenant holding over, id, 
drainage may be part of, id, 
action by assignee of lessor, id, 

32 Hem 8, c. 84, does not extend to parol contracts, id, 
but continued holding may be evidence of fresh agreement, id, 
breach, proof of, 173 

bad state of premises when demised, id. 

Wasts : 

evidence of ownership of, 560 

Wastk Lawd : 

adjoining highway, presumption as to ownership of, 560 
but may be rebutted, id. See TrespOM, 

Watbk : 

right to, 404. See WatereoHne, 

right to take, from a well is not a profit d prendre^ 405 

Watskcourss : 

action for distnrbance of, 497 
proof of disturbance, 497 

by erecting a cesspool near a well, id, 
what amounts to, id, 
when defendant has fouled the water, id, 
actual damages not necessary, ici. 
defence^ id. 
not guilty, plea of, id, 
traverse of the right claimed, iil, 
puts in issue what, 498 
interruptions acquiesced in for a year, id, 
alteration destructive of right may be proved under, id, 
right not destroyeil by a partial alteration, t'd. 
nor by an interruption caused hy a dry season, id, 
nor by an alteration in a mill, id, 
usual allegations in declaration, 4^ 
proof of the riglit to tbe water, id, 

is not enjoyed by virtue of acquiescence or grant, 495 
rights of vi{>anan proprietory id, 
provisions of the rresoription Act, id. 

right to take water from a well is not a jsrq/if d prendre^ id, 

rights of a preoarions licensee, tef, 

right may he gained although cliannel artificial, id. 

$t€u» if made for a temporary par|>ose, id, 
no right can be gained in unseen underground waters, 496 
right to cast rubbish oi a mine into a stream may be claimed by pre* 
scripiion, 497 

or it may exist by local custom, id, 

and wmbie it is a*" claim to a ** watemurse ** under sect. 2 of Pro* 
scripiion Act, id 

Wat : 

acrion /or dUtnrhamee of private woy, 485 
deolaraiioti usually alleges, what, id 
cannot in general be brought by a revendoner, id 
rq^t of, how proved, id, 

by grant, user, neoesaity, or act of Inelosure CommisiioneTS, id 
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Wat — {continued), 

by prescription* when* 485 
proof of termini^ id, 

towarda and unto*’ do not neocasarily imply a atnught roidt 486 
if private cannot proved by hearsay* id, 
by grant* id, 

grantee of private right of my moat repair it for himaelf* id* 
but is not compellable so to do^ ici. 
by necessity, id. 

if land be granted surrounded by grantor’s land, id. 
where reserved land enclosed by land conveyed, id* 
as to mode of ascertaining the way, id, 
by prescription at common law or non^xisting grant, id* 
user for ta*enty years evidence of prescription* id, 
to establish presumption of grant of an easement, what most be 
shown, iti. 

charters and grants from Crown may be presumed, id, 
proof of right of, under 2 A: 3 WilL 4* c. 71* 488 
]>rovi8io!is of statute, iti, 

the twenty yesrs’ enjoyment must be ^‘as of right,** id* 
and without interruption, 48& 
and oi>eti and notorious, id. 
is defeated by proof of an annual payment, id, 
or of a licence, id, 
or by unity of possession, id. 

not established by user if enjoyed without knowledge of either party* 

id. 

or if enjoyment suspended* td! 
what user is necessary, id, 

an interruption *' must be by owner of the loeun in 71(0, 490 
w hore there was an interruption f^ending a compromiHe, id. 
effect of c^tiiseiit in writing by ]>ariy who could have objected* id, 
provisions of 7th sect, of the act, ul. 

what t nanoios excluded from computation of forty years*, in act, 491 
not excluded from the twenty years’, id. 
enjoymoiit against j;>arttcular tenant of land gives no right against 
him or reversioner, id, 
actu/n for diMurhance of pnidic^ id* 
declaration states what, id. 

plaintiff must prove special injury to himself, id* 
proof of public, 492 
by reputation, 42 

by notorious and uninterrupted user, 492 
presumption of dedication to^the public, id. 

may arise after six years’ user, uL 
presumptions of dedication, how rebutted, id, 
there may be a dedication by the Crown, id. 
highway acts do not affect the mode of dedication, 493 
where highway fenced on both aides public primd facU entitled to 
whole s]jace, id, 

highway may be dedicated with an obstruction on it* id, 
duitarl>anr« by the defendant, special damage, id, 
plainiifT s prooCi, id. 

expense if oonT|||^ goods a bnger way* evtdeiioe of special 
damage, id. 

obstracuon of costomers, id, 
proof of, by order of lodosrure CommIssioDera* id* 
powers of Inclosare CommissioiierB, uL 
defence^ Ul, 

nut guilty, effect of plea of, id* 
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Wat — ( eon/mtied). 

traverse of the rights vrhat may be shown under, 493 
that right no longer exists, id. 
way only by sufferance, 494 
precarious enjoyment, id. 

temporary user of another way no abandonment of an immemorial 
one, id. 

acquiescence in interruption, id. 
extinguishment of rights id. 
by alteration, id. 

not necessarily caused by an alteration, id. 
unity of possession, id. 

as to effect of admission by previous oecnpiers, 62 
preventing a i>er8on from going in a certain direction along a public, no 
iinpris4.)ntneat, 551. See FaUe ImprUonmejU. 
public, owner of soil of, may maintain trespass, when, 558 
evidence on plea of right of, in action of trespass, 570 
plea of foot, supported by proof of a carriage, 572 

proof of public^ not inconsistent with fact that it is also a private 
.way, id. 

right to lead manure not supported by proof of foot, and cattle, 573. 
BtiO IVcsjHut. 

revorsiouor may sometimes sue for an obstruction of right of, 455 
WmoiiTs : 

oral evidence to explain, 18. See Documents. 

WBAliriNOKH : 

is not as such a common carrier, 360. See Carrier. 

may insure customers* goods iigainst Bre, 244, See {Mtumnee, Jtre. 

luifKlelivery of goods by, is a conversion, 592 

hits a lieu for general balance, 602. See Conversion of Goods. 

WiFB : 

liability of husband for goods supplied to, 315 cf seq. 
effect of admissions by, 05. See Admission. 
eompetenry of, as witness, 102. See Witness, 
may sometimes bo sued ORfenve sole^ 317, 383 
See d/aiTteef Woman, • Husband. 

Will : 

proof of, of (lersonalty, 81 

prol>ate proper evidence of, id. 

may Ihj proved by production of register of court, where proved, id. 
or sometimes by production of will itself, 11, 81 
copy of probtvie doubtful if good evidence, 81 
of realty, 81, 652 

when proved in solemn form, 652 ^ 
provisions of 82 Hen. 8, e* 1, ici. 

of the 5th sect of the Statute of Frauds, 81 
of tbe 'l Viet. o. 26, w. 9 13^ 82, 83 

of 15 Viet. 24, ». Ik 2, 82 

doubtful whether s^ing, auB&cieut without signing, 83 
signature by another in his own name at request of testator, icf. 
interesteil wi tness, id. 

provisions of 25 Geo. 2» c. 6, ss. 1, 2, id. 
of 1 Viet e. 26, ss. 14—17, 84 
attestation of^ tcf. 

attesting witness must be called, id. 
or absence accounted for, tcf. 
presumptions as to correcuiess of, id. 
thirty years old presumed to be duly executed, 85 
in execution of power although thirty years old, id. 
thirty years formerly reckoned from <Utie of execution, id. 
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Will — {amtinncd), 

use of probate to prove, 85 

proTisious of 20 & 21 Viet. e. 77» WA, 64, 65, i<L 

execution of powers by, 86 

provisions of 1 Viot. c. 26, s. 10, 87 
baDdwritiji4 in> ffandwrUinff^ 

statutes respecting, 81 — 87 

effect of assignment by, on condition not to assign leasCi doubtful, 438 
when use declared by, oonsidered executed, 616 
refusal to pny rent to devisee. under, no disolaimer, disputed, 635 
devise in, how disclaimed, 653 
forgery or fraud in, how proved, 654 
oral evidence admissible, 31 
interline;(iioDs in, presumptions as to, 654 
incapacity to make, from infancy, id^ 
or coverture, id. 
from idiotcy, id. 

revocation of one, by another, 655 
by cancelling, &c., id. 
what amounts to a cancellation, id. 
effect of the confirmation of, by codicil, 656 ' 
implied revocatiims of, before Wills uL 
revocation under the present Wills Act, id» 
presumptions as to destruction 657 
surrender of copyhold to use of, no longer necessary, 658 
of copyholds now same as of freeholds, id* 
sccu^ l>f:firo Wills Act, id. 

expense of proving, order of payment in distribution of assets, 786. See 
Executors and Administrators* 
dcscrifition in, in quesiion.s of pedigree, 37. See JTtarsay* 
devise to trustees, effect of, G17 
Windmill : 

owner of, cannot gain right to passage of air to, under Prescription Act, 
481 
Window : 

effect of alteration in, on right to light and air, 481 See Light and Air. 
Wine Wakrant : 

effect of transfer of, on reputed ownership clause in bankruptcy, 717. See 
Assignees of Bankrupt. 

Wjnton : 

statutes of. now iriiealed and re-enacted, 792. See Hwndredors. 
Without rRKJUDicK : 

money paid, wn a demand, cannot lie recovered back, 348 
letter wrilb^n, not admissible, 58 
nor tliii answer, id. 

WiTiiocT Rfskkvk : 

sale at aurti m, employment of puffer at, 157 

WiTSKss : 

examination of, 95 
ordering, out of (xmrt, id, 

is entirely in discretion of Judge, id. 
party con<l acting his own cause may be his own witness, id. 
form of oath to be administered to, id. 

witness niay alwa^arlopt ceremonies of his own rellgioQ, id. 

practice as to, in fllMan^ id. 

witrif KH may be ask^ if ^ ooiisidsi% binding, 97 

for a Jew, 97 

afhf matiou in lieu of oath allowed, wben, 97 
of Quakf'ia, id. 

of a ]K*fson formerly a Quaker, 98 
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of SeparatidtSy 98 

of all (Nenons refoBing to be sworn from conscientions motiTes, id. 
inoompetency, 

if uoderstanding of witness defeotire, 99 
or if he do not understand nature of an oathi id* 
or if an Atheist, id. 
judge decides on these questions, id. 
objections on ground of, i^ben and how takeny id. 
where objection is apparent, id. 
effect of permitting examination to proceed, id. 
from defective understand ing, 100 
from defect of religious principle, id. 

in child of tender years, id. 
how religious belief to be ascertained, 101 
^n the ground of interest, ul. 
former state of the law, id. 
statutory provisions on the subject, id. 
of husband to give evidence against wife, 102 
or wife against husband, id. 
wife may prove her own adultery, when, id. 
on a petition for dissolution of marriage, td. 
examiaation of, in chief, id. 
leading questions, what are, id. 

question is for the judge, 103 
objections to questions, how made, id. 
privileged to refuse to answer some questions, id. 

on the ground of injurious consequences to himself of a civil kind, id. 

if exposing him to any penalty or forfeiture, id. 
of an eoclesiilstioal kind, 104 
or of a criminal kind, id. 

not compeUed to confess himself father of bastard child, id. 
if exposing him to criminal charge of usury, id. 
but no privilege if witness pardoned, id. 
right to decline answering, how decided, 105 
of husband and wife, when, 100 

communications made between, id. 
privilege, id. 

on ground of confidence, id. 
of legal adviser, id. 

but not of medical or clerical adviser, id. 
of interpreter, id. 
or agent of legal adviser, id. 
legal adk'iscr not bound to produce papers, 107 
on ground of public policy, 103 
disclosures by informers, id. 
otheial communications, id. 
of the governor of a colony, id. 
contradicting party’s own witness, 109 
what is an adverse witness, 110 
by witness’s previous statement in writing, id. 
opinion of witness, when odmissihiei 109 
in general inadmissible, id. 
secas upon questions of seicnce^ 110 
of experts, id. , 

memorandum to refTesh witness's memory. 111 

admissible if made at time of, or shortly after oeeurrenoe, id, 
extracts made by himself from a book inadmissible^ id. 
printed form of lease, id. 

if witneai blind, memorandnm be read to him, id. 
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Witness — (continued), , 

right to inst^ect memorandiiiD^ when, 112 
effect of inspection of, by the other side, 112 
cro^js-examinstion of, id, 

^nest'ons wholly irrelevant may be asked. in, id, 
res^ og contents of a docnment, 113 

doubttal if witness may be ask^ if he has been convicted of a 
crime, id, 

when merely called to prodnoe a document, 114 
contradicting opponent’s witness, id, * 
may be done on points material to the lUVLe, uL 
evidence of character, id, 
usnally excluded, id, 

secu8 in actions for libel, slander, and sednction, id, 
character for veracity may be impeached, id, 
but not by proof of particular facts, 115 
evidence that a witness is not impartial, id, 

particular facts may be proved to show, id, 
recalling a witness is in discretion of judge, id, 
re-examination, id, 

general rule as to, id, 
testing credit of, 7 

depositions of, admissible, when, 56 
evidence of deceased, on former trial, 

attesting, need not 1^ called to prove deed thirty years old, 77 
proof of deed by, when necessary, id, 
when has forgotten fact of execution, id, 
proof by, of deeds requiring attestation, id, 
what search shonld be made for, id, 
no^uAually required to execution of an award, 
interested, to wills of realty, 83 
competency of, id, 
to band writing, 88 

examination of, under commission, 24 

about to h*nve country may be examined under judge’s order, 95 
may refresh memory w^iih an unstamped agreement, 113 
signature os, may soineiiines bind under Statute of Frauds, 153 
nieauing of ** credible’’ on asaigument of bail-bond, 445 
must Ije two, oil aagigninent of bail-bond, id, 
privilege of, in S|)eaking defaouttory words, 519 
marriage may be primd facie proved by, w'ho was present, 645 
form of affidavit to put off trial on account of absence 825 
cross-exaiuiualiun of, 834 
impeaching character of, 834 
WoBDs : 

actions for, 507 

proof of s}x*akiifg, in action for slander, 513* See Defamaiien, 
mere, cannot constitute an arrest, 764 

numlx^r of, under Stamp Acta, how calculated, 120 — 123« See SUtmpe, 
moai^^ of assiKUs” in a lease, 428 
Mmiaeltuas’* ftrimd facie means Kichaelmas new style, 630 
** from the Feast of St. htichael,** meaning of, id* 

Martinmas*’ means new Majriinmas, 679 
** month,” in Companies’, &c* Act, 1845, 750 
** the direciors,*’ in Cumpanieif, Ac, Act, 1845, id. 

Woes end Mateeiels : 
action for, 325 

what plain^flT must prove, id, 
proof of the contract, id* 

if completely performed plainUIT may sue on money ooimti^ id* 
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VfoKK Am Matxbiaio — (aontinued). 

if defendant liave refdsed to execute contract, 825 
wbere work done not strictly pursuant to spedal agreement^ id. 
Implied contract to pay for extras^ id, ^ 

corporation not liable for, when, 326 
what must be shown to fix a defendant with extr<u^ id. 
written ooniract must be produced, though plaintiff sue only for 
extras, id„ 

conditions precedent 827 

surveyor’s certificate may be, id, 

if certificate withheld by fran^ id, 
surveyor need not certify in writing unless required to da so in con* 
tract, id, 

liability of the defendant, what may create, id. 
when orders are given by a public officer, id, 
effect of promise to make a handsome present,” id. 
no impli^ assumpsit to pay an arbitrator, 828 
, barrister cannot recover his fees, id. 
physician may, when, id. 
sheriff’s offio 3 r must sue whom for his fees, id. 
medicine conudered as materials, id. 

contract for work and materials supplied not within 17 sect, of 
Statute of Frauds, when, 329 
liability of defendant for repair Of ship, id. 

proof of registration of ship primd facie evidence of liability, id. 
may rebutted, how, id. 

if a person take a share in a ship under a void conveyance, id. 
part owner of a ship not necessarily a partner, id. 

may sq^etimes sue other part owners, 330. 

^ liability of mortgagee for repairs done to a ship, id. 
liability of defendant for work done as agent, id. 

commission to sell may generally be revoked, id. 
where broker is employed to find a buyer, id. 
performance of contract, what amounts to, 331 
value of work and materials, how estimated, id. 
defence to action, 331 

what may he shown under nunquam indebitatus, id, 
if defendant have received no benefit from work, id. 

WaxoK : 

right te, cannot bo proved by reputation, 42. See Hearsay. 
lord of manor may bring trespass for, before seizure, 552. See Trespass. 
Wait : 

how kept alive under C. L. P. Act, 1852, 393 
six monUis for renewal of, how calculated, 894 
misdated, may be amended, id. 

of qjectinent. tenant bound to give lessor notice of service of, 579 
all persons should be named in, in whom title if allege^ 615 
of capias, how proved, 532 

a party may justify an arrest under, although irregular, until set aside, 
547 

sheriff and officers generally protected by, although irregular, 547 
of possession and sheriff’s return evidence of plaintiff’s re-entiy in action 
for mesne profits, 579 

of execution binds goods from what time, 587 

of^. fa, vendee of a term under, in qjeotment, must prove, what, 662 

Warrixo : 

comparison of disputed, with other, 87, 885 
See 2>octtme»t«. 

wamxii DocvmiKTs. See JDoemmenu. 
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WfioicaDoxR : 

mere possession sufficient against in trespass, 522. Bee 
or in trover, 589. See Coneembn of Qood$. 
cannot set up title of real owner of property, 552 
Wrongful Act : 

neglect, or default causing death, 477. See Ntgligmco, 
' Wrongful Dismissal : 
action for, 278 

See Wages and Wrongful DtmtMo/. 


T. 


Year : 

contracts not to be performed within, 283. 

See Frauds^ StaUUe of 
Year to Year : 

tenancy from, how determinable, 627. Sec Ejectment, 

Younger Brother : 

possession of, formerly not adverse to elder one, 670. See Ejectment, 


THE END. 


BRju>BUBr. BVAjrt, and oo., fttomnw, wumwmujm . 





